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SHIVWITS BAND OF PAIUTES
LEASING ORDINANCE

ARTICLE 1: TITLE, PURPOSE, AND SCOPE

(A)  Title. This Ordinance shall be known, and may be cited, as the “Shivwits Band
Leasing Ordinance” (this “Ordinance”).

(B)  Authority. This Ordinance is promulgated pursuant to the inherent sovereign
authority of the Shivwits Band of Paiutes (“Shivwits™), Shivwits’s sovereign powers as a federally
recognized Indian Tribe enjoying a trust relationship with the federal government as evidenced by
Shivwits being listed in the Federal Register as one of the “Indian Entities Recognized and Eligible
to Receive Services from the United States Bureau of Indian Affairs”; Article X1, Section 3 of the
Shivwits Bylaws; Article VIII, Sections 2(c), 2(e), and 2(j) of the Constitution of the Paiute Indian
Tribe of Utah (“PITU™); the Paiute Indian Tribe of Utah Restoration Act, Pub. Law No. 96-227.
94 Stat. 317 (April 3, 1980); and the Helping Expedite and Advance Responsible Tribal Home
Ownership Act of 2012, Pub. Law No. 112-151, 126 Stat. 1150, codified at 25 U.S.C. § 415(h), as
amended (the “HEARTH Act™), and Shivwits Band Council Resolution No. 2025-04.

(C)  Purpose. The purpose of this Ordinance is to establish a process for Shivwits
approval of Agricultural Leases, Business Leases, Renewable Energy Resource Leases and
Residential Leases of Shivwits land that will not require the approval of the Secretary of the
Interior (“Secretary™) if the Lease is executed pursuant to this Ordinance, in accordance with the
HEARTH Act. This Ordinance further seeks to ensure that real property held in trust by the United
States for Shivwits and leased by Shivwits to its members, non-members, and non-Indians is used
to promote Shivwits’s self-determination, encourage economic self-sufficiency, and increase
business activity and employment on Shivwits land.

(D)  Scope. This Ordinance applies to all Leases, Subleases, Assignments, Leasehold
Mortgages, and amendments thereto, of Shivwits land outside of the Shivwits Community Center
and improvements as defined herein entered into for business, agricultural, renewable energy
resources, public, religious, education, recreational, or residential purposes under 25 U.S.C. §
415(h)(1). For the avoidance of doubt, this Ordinance does not apply to:

) LLand use agreements entered into under other federal law;



2) Fee land;

(3)  Lands held by the United States in trust for an individual Indian;

4) Mineral leases:

(5) Mortgages of Shivwits land;

(6) Existing or future leases entered into by Shivwits under 25 U.S.C. § 415(a);

2] Shivwits Community Center (Shivwits residential neighborhood
surrounding Shivwits Band Headquarters, Shivwits Band Gymnasium and Park as it exists as of
the date of approval of the Ordinance by the Department of the Interior).

(8) Fractionated lands or Allotments; or

(9)  Easements or rights-of-way.

Shivwits Community Center leasing matters will be addressed by Shivwits Band Couneil
resolution.

(E)  Applicable Law. Lessees will agree to abide by all Shivwits laws unless otherwise
specified by the parties via Lease Document.

(F)  Lffective Date: Severability. The provisions of this Ordinance shall be effective
upon approval by the Secretary and upon the date ratified by the Shivwits Band Council. The
provisions of this Ordinance are severable. Should any section or provision of this Ordinance be
declared invalid by any court of competent jurisdiction in a valid judgment or decree, such
determination shall not affect the validity of this Ordinance as a whole, or any part thereof, other
than the specific section or provision determined to be invalid.

(G)  Amendment or Rescission. The Shivwits Band Council may make minor, technical
amendments to this Ordinance without submitting the amendments to the Secretary. Any
substantive amendment to this Ordinance through resolution of the Shivwits Band Council is
effective only if approved by the Secretary.

(H)  Fees and Taxation. Lessees and leasehold or possessory interests in Shivwits land
may be subject to fees, taxation, or assessments by Shivwits in accordance with Shivwits law.,

{D Intent. This Ordinance covers land held in trust by the United States for Shivwits
and/or buildings that are leased by Shivwits for governmental operations, enterprises, and other
commercial business uses on trust lands. Shivwits’s real property, consisting of land, buildings,
air rights, mineral rights, cultural rights, and all other constitutional, legal, and Ordinance rights,
may only be used for purposes that benefit Shivwits and Shivwits’s members. Shivwits will not,
under any circumsiances, permit the unrestricted use of its property by individuals or groups. Use
of Shivwits land requires a written lease, license, or contract.



ARTICLE 2: DEFINITIONS

(A)  “Agricultural Land” means Shivwits land suitable or used for the production of
crops, livestock, or other agricultural products, or Shivwits land suited or used for a business that
supports the surrounding agricultural community.

(B)  “Agricultural Lease” means a Lease of Agricultural Land for farming and/or
grazing purposes.

(C)  “Allotment” means land held in trust by the United States or under a restricted
patent for the benefit of one (1) or more individual Indians located within the boundaries of the
Tribe’s Reservation; including Allotments in which a fractional interest is owned by Shivwits.
This Ordinance does not apply to Allotments.

(D)  “Applicant” means a person who makes formal application for a Lease or other
Lease Document.

(E)  “Assignment” means an agreement between a Lessee and an assignee, where the
assignee acquires all or some of the Lessee’s rights, and assumes all or some of the Lessee’s
obligations, under a Lease.

(F)  “Best Interests of Shivwits” means the balancing of interests conducted by the
Lease Officer in order to attain the highest economic income, provide incentives to increase
economic development, preserve and enhance the value of Shivwits land, increase employment
and jobs on Shivwits land, and preserve the sovereignty of Shivwits.

(G)  “BIA” means the Bureau of Indian Affairs within the United States Department of
the Interior.

(H) “Bond” or “performance bond” means a bond given to ensure the timely
performance of a Lease.

1)} “Business day” means any day during which normal business operations are
conducted by the Shivwits government, generally Monday through Friday, excluding weekends
and federal and Shivwits holidays.

()] “Business Lease” means a Lease for business and commercial purposes as stated in
the Business Lease.

(K)  “Categorical Exclusion” or “Categorically Excluded” means an activity or project
that has been determined not to have a Significant Effect on the Environment and therefore no
Environmental Review Process is required for approval of a Lease involving such Categorically
Excluded activity or project, including, but not limited to, the following:




(1)  Approval of Subleases, Assignments, Leasehold Mortgages, or
amendments to a Lease where the Lease so requires approval and the activities authorized under
the original Lease will not materially change;

(2)  Approval of a Lease for residential use of an existing housing unit, including
any associated Improvements, access roads, and utilities; or

(3)  Approval of a Lease for five (5) acres or less of contiguous Shivwits land
for construction of a housing unit of one (1) to four (4) dwelling units, including any associated
Improvements, access roads, or utilities.

(L)  “Development Period” means the time period from when a Lease is executed to
when Improvements are expected to be substantially completed.

(M)  “Effective Date” means the date this Ordinance is approved by Resolution of the
Shivwits Band Council and approved by the Secretary.

(N}  “Environmental Reviewer” means the official selected by the Lease Officer, and
approved by the Shivwits Band Council or its designee, to oversee the Environmental Review
Process on behalf of Shivwits pursuant to Article 5 of this Ordinance. An Applicant may propose
its preferred Environmental Reviewer for the Lease Officer’s consideration.

(O)  “Environmental Review Process” means the procedures for determining the
significance of environmental impacts of a proposed development or Project as provided in this
Ordinance.

(P)  “Fair Annual Lease Value” means the most probable dollar amount a property
should bring in a competitive and open market reflecting all conditions and restrictions of the
specified Lease agreement, including duration, rental adjustments, use restrictions, expense
obligations, or other considerations that drive commercial viability of a proposed Project or
development of land where both Shivwits and Lessee are equally motivated to consummate the
Lease under the particular market conditions applicable to the transaction.

(Q)  “Holdover” means circumstances in which a Lessee remains in possession of the
Leased Premises after the Lease term expires or has been cancelled.

(R)  “Improvements” means buildings, other structures, and associated infrastructure
attached to or constructed upon the Leased Premises.

(8)  “IRA” means the Indian Reorganization Act of 1934, 48 Stat. 988, codified at 25
U.S.C. §§ 5124 et seq., as amended.

(T)  “Land Titles and Records Office” or “LTRO” means the Land Titles and Records
Office of the BIA.

(U)  “Lease” means a written contract or agreement between Shivwits and a Lessee,
whereby the Lessee is granted a right to possess Shivwits land for a specified purpose and duration.



A Lease may be a ground Lease (undeveloped land) or a Lease of developed land (together with
Improvements).

(V)  “Lease Document” means a Lease, Lease amendment, Assignment, Sublease, or
Leasehold Mortgage.

(W)  “Leased Premises” means the specifically identified parcel(s) or tract(s) of Shivwits
land that is subject to a particular Lease.

(X)  “Leasehold Mortgage” means a mortgage, deed of trust, or other instrument that
pledges a Lessee’s leasehold interest as security for a debt or other obligation owed by the Lessee
to a lender or other Mortgagee.

(Y)  “Lease Officer” means the Shivwits official authorized and designated by the
Shivwits Band Council to execute Leases or Lease Documents, administer a Lease on behalf of
Shivwits, and to perform other duties as provided in this Ordinance.

(Z)  “Leasing Team” means the team comprised of at least two Shivwits Band members
and the Lease Officer, who as a team are authorized and designated by the Shivwits Band Council
to review, and, as authorized by the Shivwits Band Council, execute all Lease Documents
(excepting Leases, which shall be executed by the Lease Officer or Shivwits Band Council
Chairperson as determined by the Shivwits Band Council) and perform other duties as provided in
this Ordinance.

(AA) “Lessee” means a person or entity who has a right to possess Shivwits land under
a Lease.

(BB) “Lessor” means the Shivwits Band of Paijutes.

(CC) “Morigagee” means the holder of a Leasehold Mortgage.
(DD) “Project” means any improvement to Shivwits land that is subject to a Lease.

(EE) “Public” means, for purposes of Environmental Review, any person or entity who
can demonstrate that they will be directly and substantially affected by the Lease or Lease activity.

(FF) “Renewable Energy Resource Lease™ means a Lease that authorizes possession of
Shivwits land for the purpose of installing, operating, and maintaining instrumentation, facilities,
and associated infrastructure, such as wind turbines and solar panels, to harness wind, solar,
biomass, and/or hydrologic energy resources to generate and supply electricity: (1) for resale on a
for-profit or non-profit basis; (2) to a utility grid serving the public generally; or (3) to users within
the local community (e.g., on and adjacent to the Reservation). Renewable Energy Resource
Leases include, among others that fit within this category of Leases, Wind and Solar Resource
Leases, and Wind Energy Evaluation Leases.

(GG) “Reservation” means the Shivwits Reservation.



(HH) “Residential Lease” means a Lease for purposes of inhabiting one (1) or more
dwelling units.

()  “Shivwits Band Council” means the Shivwits Band of Paiutes Band Council, the
governing body of Shivwits.

(J))  “Shivwits land” means any tract of land in which the surface estate is owned by
Shivwits in trust or restricted status, and includes such lands reserved for BIA administrative
purposes. The term also includes the surface estate of lands held by the United States in trust for
an Indian corporation chartered under section 17 of the IRA.

(KK) “Significant Effects on the Environment” means a substantial, or potentially
substantial, adverse change in the environment, including land, air, water, minerals, flora, fauna,
ambient noise, cultural areas, and objects of historical, cultural, or aesthetic significance.

(LL) “Sublease™ means a written agreement by which the Lessee grants to an individual
or entity a right to possession no greater than that held by the Lessee under the Lease.

(MM) “Surety” means one who guarantees the performance of another.
(NN) “Trust or resiricted land” means any tract held in trust or restricted status.

(00) “Trust or restricted status” means (1) that the United States holds title to the tract
in trust for the benefit of Shivwits; or (2) that Shivwits holds title to the tract but can alienate or
encumber the tract only with the approval of the United States because of limitations in the
conveyance instrument under federal law or limitations in federal law.

(PP) “Wind and Solar Resource Lease” or “WSR” means a Renewable Energy Resource
Lease that authorizes possession of Shivwits land for the purpose of installing, operating, and
maintaining instrumentation, facilities, and associated infrastructure, such as wind turbines and
solar panels, to harness wind and/or solar energy to generate and supply electricity.

(QQ) *“Wind Energy Evaluation Lease” or “WEEL” means a short-term Renewable
Energy Resource Lease that authorizes possession of Shivwits land for an initial term of up to three
(3) years for the purpose of installing, operating, and maintaining instrumentation, and associated
infrastructure, such as meteorological towers, to evaluate wind resources for electricity generation.

ARTICLE 3: OBTAINING A LEASE

(A)  Leasing Information. Information concerning the leasing of Shivwits land,
including Lease negotiation and approval processes established under this Ordinance, may be
obtained from the Leasing Team appointed by the Shivwits Band Council.

(B)  Lease Officer. Within fifteen (15) days of approval of this Ordinance, the Shivwits
Band Council shall appoint the Lease Officer and Leasing Team by Resolution of the Shivwits
Band Council. The Lease Officer shall not be required to be a Shivwits member, and shall have
experience in commercial leasing and commercial real estate matters.



(C)  Leasing Proposals.

(1) The Shivwits Band Council may invite proposals, or accept unsolicited
proposals, for Leases with respect to Shivwits land. Lease proposals shall be reviewed for
completeness by the Leasing Team and submitted to the Shivwits Band Council for approval.

(2)  The Leasing Team is authorized to issue recommendations to Shivwits
Band Council on Lease proposals, which recommendation shall be reached by a majority vote of
the Leasing Team. The Lease Officer is authorized to negotiate Leases under the direction and
supervision of the Shivwits Band Council, and oversee the Environmental Review Process as
provided in this Ordinance.

(3)  All Applicants shall include with their Lease proposal submission the
following:

(8 A legal description of the land to be leased and/or a site survey;
(b) A financial statement of the Applicant; and
(c) Other documents as may be required by the Leasing Team,

Whether to pursue development of any such proposal and negotiation of a Lease shall be
determined based on the substance and merits of each proposal by the Leasing Team, which shall
notify the Applicant of the Shivwits Band Council’s decision to approve or disapprove a Lease
proposal within thirty (30) days of the Leasing Team’s receipt of the proposal. Upon approval of
a Lease proposal and commencement of negotiation of a Lease, the Lease Officer, in coordination
with the Environmental Reviewer and Applicant, shall commence and complete the Environmental
Review Process, to the extent required, in accordance with the time periods provided in Article 5
of this Ordinance.

(D)  Negotiation of [eases. Upon the Leasing Team’s recommendation of approval to
the Shivwits Band Council of a Lease proposal and the Shivwits Band Council’s approval of the
Lease proposal, the Applicant and Lease Officer shall commence negotiation of a Lease mutually
agreed upon by the parties thereto (unless the parties have already agreed upon a form of Lease).
If, following Lease negotiations and completion of the Environmental Review Process provided
in Article 5 of this Ordinance (to the extent required), the Lease Officer is satisfied with the terms
and conditions of a proposed Lease and is satisfied that the proposed Lease terms and conditions
meet the applicable requirements of this Ordinance, the Lease Officer shall forward such proposed
Lease to the Shivwits Band Council for consideration and/or approval within thirty (30) days of
completion of the Environmental Review Process, to the extent required. The Shivwits Band
Council shall have forty-five (45) days from the date of receipt of the proposed Lease from the
Lease Officer to issue its decision to approve or disapprove the proposed Lease.

(E)  Lease Approval. All Leases must be approved by the Shivwits Band Council prior
to execution by the Lease Officer or Chairperson. The Shivwits Band Council shall consider the
Lease at a duly called meeting at which a quorum of Shivwits Band Council members are present
pursuant to Article XII of the Shivwits Band Bylaws. The Shivwits Band Council shall consider
and vote upon a Lease at a duly called meeting within thirty (30) days of receipt of the proposed
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Lease from the Lease Officer. The majority vote of the Shivwits Band Council members
constituting a quorum whether the approve or disapprove a Lease shall be memorialized as
follows:

(1)  The Shivwits Band Council shall document its approval of a Lease by duly
adopted Shivwits Band Council Resolution.

(2)  The Shivwits Band Council shall document its disapproval of a Lease by a
written decision executed by those Shivwits Band Council members voting to disapprove the
Lease, detailing the reasons for the Shivwits Band Council’s disapproval. Decisions to disapprove
a Lease shall not be arbitrary, capricious, or constitute an abuse of discretion by the Shivwits Band
Council.

(F)  Execution of Leases. A Shivwits Band Council-approved Lease shall be executed
by the Lease Officer or the Shivwits Band Council Chairperson within five (5) days of approval
by the Shivwits Band Council. A Lease shall be effective upon execution, unless otherwise
provided in the terms and conditions of such Lease.

(G)  Duration of Leases. The Shivwits Band Council may approve a Lease under this
Ordinance for the following Lease terms:

(1)  Agricultural and Business Leases. The term of any Agricultural Lease or
Business Lease shall be for an initial term not to exceed twenty-five (25) years, provided, however,
that any such Agricultural Lease or Business Lease may include option(s) to renew for up to two
(2) additional twenty-five (25) year renewal terms.

(2)  Residential I eases and Public, Religious, Educational. and Recreational
Leases. The term of Residential Leases and Leases for public, religious, educational, cultural, or

recreational purposes shall not exceed seventy-five (75) years. Notwithstanding any language
herein, any Lease approved under this Ordinance (including a Space Lease) for a business purpose
that is determined by Shivwits to be for a religious, educational, recreational, cultural, or other
public purpose may have a term not to exceed seventy-five (75) years.

(3)  Wind Energy Evaluation I eases. The term of any Wind Energy Evaluation
Lease shall be for a term of up to three (3) years, with an option to renew for one (1) additional
three (3) year term; provided, however, that Wind Energy Evaluation Leases may include an option
period following expiration of the term during which the parties may enter into a WSR Lease.

(4)  Wind and Solar Resource Leases. The term of any WSR Lease shall be for
a term of up to twenty-five (25) years, with an option to renew for up to two (2) additional terms
(each of which may not exceed twenty-five (25) years).

(H) Lease Document Copies to BIA. Under the HEARTH Act, the Shivwits Band
Council, or its designee, must provide a copy of each Lease and Lease Document to the BIA.

(I Although the Shivwits Band Council will make every effort to comply with the
timelines outlined in this Ordinance, the Shivwits Band Council for itself, its Leasing Team, and
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its Lease Officer reserves the right to extend deadlines throughout the Lease review and approval
process as reasonably required.

ARTICLE 4: REQUIRED LEASE TERMS AND CONDITIONS

(A)  Required Lease Terms. Except as otherwise expressly provided in this Ordinance,
as applicable to a particular form of Lease, all Leases must identify or include:

§)) A description of the Leased Premises of sufficient detail to meet recording
requirements for the LTRO (see 25 C.F.R. Part 150—Record of Title to Indian Land);

(2) The purpose of the Lease and authorized uses of the Leased Premises;
(3) The parties to the Lease;

4 The effective date of the Lease;

(5)  The term of the Lease, including any option to renew, if applicable. If a
Lease includes an option to renew, the Lease must specify whether the renewal is automatically
effective or the time and manner within which the option to renew must be exercised, and any
additional consideration that will be due upon the exercise of the option to renew;

(6) Whether Improvements may be constructed, a general description of the
type and location of any Improvements, the ownership of any Improvements on, or to be
constructed on, the Leased Premises, the responsibility for constructing, operating, maintaining,
and managing Improvements under and in accordance with this Ordinance, the party responsible
for removal of Improvements, if applicable, and plans of development and construction schedules
in accordance with this Ordinance. A Lease must state whether Improvements will: (i) remain on
the Leased Premises upon expiration, termination or cancellation of the Lease, in a condition
satisfactory to Shivwits and become the property of Shivwits; (ii) be removed within a time period
specified in the Lease, at Lessee’s expense; or (iii) be disposed of by other specified means.
Shivwits shall the right to waive removal and take possession of Improvements if such
Improvements are not removed within the time period specified in the Lease for such removal.;

(7)  Rent and other payment requirements, including amounts, due dates,
acceptable forms of payments, manner in which payment will be received, penalty fees and late
payment charges, including interest, who will receive payments, whether there will be rental
adjustments, when those adjustments will occur and become effective, how those adjustments will
be calculated, and how disputes about adjustments will be resolved;

(8)  Due diligence requirements under and in accordance with this Ordinance;
(9)  Insurance requirements under and in accordance with this Ordinance;
(10) Bonding requirements under and in accordance with this Ordinance, if any;

(11)  The obligations of the Lessee and any Surety to Shivwits, which obligations
shall also be enforceable by the United States;
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(12)  That there must be no unlawful conduct, creation of a nuisance, illegal
activity, or negligent use or waste of the Leased Premises;

(13) That Lessee must comply with all applicable laws, ordinances, rules,
regulations, and other applicable legal requirements;

(14)  That if historic properties, archaeological resources, human remains, or
other cultural items not previously reported are encountered during the course of any activity
associated with the Lease, all activity in the immediate vicinity of the discovery will cease and the
Lessee will contact the Lease Officer;

(15) Any reports, surveys, and/or site assessments needed to facilitate
compliance with applicable Shivwits environmental, cultural resource, and land use requirements
as appropriate;

(16)  Arestoration and reclamation plan, if required under the terms of the Lease;

(17)  That the Lease Officer has the right for the term of the Lease, during regular
business hours and with at least twenty-four (24) hours prior written notice to the Lessee, to enter
the Leased Premises for inspection and to ensure compliance with the Lease requirements;

(18) A statement that if the Leased Premises are within an irrigation project or
drainage district, the Lessee must pay all operation and maintenance charges that accrue during
the Lease term to the appropriate office in charge of the irrigation project or drainage district;

(19)  That the Lessee holds the United States and Shivwits harmless from any
loss, liability, or damages resulting from the Lessee’s use or occupation of the Leased Premises;

(20)  That the Lessee indemnifies the United States and Shivwits against all
liabilities or costs relating to the use, handling, treatment, removal, storage, transportation, or
disposal of hazardous materials, or the release or discharge of any hazardous materials from the
Leased Premises that occurs during the Lease term, regardless of fault, with the exception that the
Lessee is not required to indemnify Shivwits for liability or cost arising from the Shivwits’s
negligence or willful misconduct;

(21)  IfLeasehold Mortgages are permitted, language to ensure that a copy of any
notice of default, issued by Shivwits to the Lessee, is also provided to the approved Mortgagee
and any surety by certified mail, return receipt requested;

(22) That the Lessee must obtain the consent of any Surety for any legal
instrument that directly affects the Lessee’s obligations and liabilities;

(23) The process for enforcing trespass and Lease violations, including a
statement that BIA may, upon reasonable notice from the Shivwits Band Council and at BIA’s
discretion, enter the Leased Premises for inspection and enforce the provisions of, or cancel, a
Lease Document;

(24)  Whether negotiated remedies are allowed; and
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(25) Identify a process for any cancellation and termination and establishing
when such cancellation and termination becomes effective.

(B)  In addition to the requirements listed in Article 4(A) above, an Agricultural Lease
must also:

(1) Require the Lessee to manage land in accordance with any agricultural ten
(10} year resource management plan developed by Shivwits;

(2)  Require appropriate stipulations or conservation plans to be developed and
incorporated into the Lease; and

3) Require any sublessee-tenant corporation, partnership, or other legal entity
to provide organizational and financial documents as needed to show that the Lease will be
enforceable against the sublessee-tenant and the sublessee-tenant will be able to perform the Lease
obligations, if required by Shivwits.

(C)  Inaddition to the requirements listed in Article 4(A) above, a WEEL must also state
that the Lessee must install testing and monitoring facilities within twelve (12) months after the
effective date of the WEEL. In addition, the WEEL must specify the ownership of any energy
resource information the Lessee obtains during the WEEL term.

(D)  In addition to the requirements listed in Article 4(A) above, a WSR must specify
who is responsible for evaluating the Leased Premises for suitability, purchasing, installing,
operating, and maintaining the equipment. It must also state that installation of energy facilities
must commence within two (2) years after the effective date of the WSR. The Lessee must

maintain, repair, replace, or remove all equipment within a specified time period provided in the
WSR.

ARTICLE 5: ENVIRONMENTAL REVIEW
(A)  Generally. Unless exempt under this Article 5, the Shivwits Band Council shall not

approve a Lease until the Applicant has completed the Environmental Review Process pursuant to
this Article 5.

(B)  Threshold Determination.

(1) Categorical Exclusion. The Environmental Review Process shall not apply
if a project is Categorically Excluded and/or the project is subject to an equivalent or more
extensive environmental review as that required under this Ordinance. The Lease Officer shall
notify an Applicant within thirty (30) days of approval of a Lease proposal whether the project is
Categorically Excluded from the Environmental Review Process. In the event the Lease Officer
determines that the project is Categorically Excluded from the Environmental Review Process,
then the Lease Officer shall, within thirty (30) days of the conclusion of Lease negotiations, submit
the Lease to the Shivwits Band Council for final review and approval. Notwithstanding the above,
the Lease Officer shall follow the procedures set forth in Article 5(B)3) if the Lease Officer. in
consultation with the Environmental Reviewer, determines that extraordinary circumstances exist
under which a Lease approval may have a Significant Effect on the Environment.
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(2)  Lessee Exempt from Environmental Review Process. If the Lease Officer,
in consultation with the Environmental Reviewer, determines that a Lease approval by its nature

would not (a) impact, (b) alter, or (c) otherwise cause physical disturbances to the biological,
natural, and cultural resources of Shivwits, the Lease approval shall be exempt from the additional
requirements of the Environmental Review Process detailed in Article 5(D) through (H) below.
The Lease Officer shall notify an Applicant within thirty (30) days of approval of a Lease proposal
whether the Lease’s approval is exempt from the additional requirements of the Environmental
Review Process detailed in Article 5(D) through (H) below. In the event the Lease Officer
determines that the Lease approval is exempt from additional requirements of the Environmental
Review Process, then the Lease Officer shall, within thirty (30) days of the conclusion of Lease
negotiations, submit the Lease to the Shivwits Band Council for final review and approval.

(3)  Lessee Subject to Environmental Review Process. If the Lease Officer. in
consultation with the Environmental Reviewer, determines that a Lease approval might be

expected to (a) impact, (b) alter, or (c) otherwise cause physical disturbances to the biological,
cultural, or natural resources of Shivwits, the Applicant must fulfill the requirements of the
Environmental Review Process detailed in Article 5(D) through (H) below. The Lease Officer
shall notify an Applicant within thirty (30) days of the approval of a Lease proposal whether the
Applicant must fulfill the requirements of the Environmental Review Process detailed in Article

5(D) through (H) below.

(C)  Completion of Environmental Review Process. If the Environmental Reviewer
determines that the Lease approval is subject to the Environmental Review Process detailed in
Article 5(D) through (H) below, the Shivwits Band Council may not consider a Lease approval
until the Lease Officer, in consultation with the Applicant and Environmental Reviewer, closes the
Environmental Review Process in accordance with Article 5(H).

(D) TEIR Reguirements,

(1 Unless a Categorical Exclusion or exemption applies or a Lease is otherwise
not subject to the Environmental Review Process, then, within sixty (60) days of the Lease
Officer’s approval of a Lease proposal, and before the execution of any Lease, the Applicant shall
cause preparation of a comprehensive and adequate tribal environmental impact report (“TEIR”)
analyzing the potentially significant effects of the proposed action on the environment; provided,
however, that information or data that is relevant to such a TEIR and is a matter of public record
or is generally available to the public need not be repeated in its entirety in the TEIR, but may be
specifically cited as the source for conclusions stated therein, and provided further, that such
information or data shall be briefly described, that its relationship to the TEIR shall be indicated,
and that the source thereof shall be reasonably available for inspection at a public place or public
building. The TEIR shall provide detailed information about Significant Effects on the
Environment that the Lease or Lease activity is likely to have, and shall include a detailed
statement setting forth all of the following:

(a) A description of the physical environmental conditions in the
vicinity of the development Project (the environmental setting and
existing baseline conditions), as they exist at the time the notice of
preparation is issued;
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(b)  All Significant Effects on the Environment of the proposed Lease or
Lease activity;

(c) A separate section detailing: (i) any Significant Effects on the
Environment that cannot be avoided if the Lease is executed, (ii) any
Significant Effects on the Environment that would be irreversible if
the Lease is executed, and (iii) any mitigation measures proposed,
recommended, or required.

(2)  In addition to the information required pursuant to this Article 5(D), the
TEIR shall also contain a statement indicating the reasons for determining that various effects of
the Lease on the off-Reservation environment are not significant and consequently have not been
discussed in detail in the TEIR. In the TEIR, the direct and indirect Significant Effects on the
Environment shall be clearly identified and described, giving due consideration to both the short-
term and long-term effects.

(E)  Preparing the TEIR. Each Applicant requesting Lease approval shall be responsible
for causing the detailed TEIR of the proposed action to be prepared. This item shall be at the
Applicant’s sole cost and expense.

(F}  Public Notice and Comment Period.

(1)  Within no less than thirty (30) days following the completion of the draft
TEIR, the Environmental Reviewer shall file a copy of the draft TEIR and a Notice of Completion
with the Lease Officer. The Environmental Reviewer shall also post the Notice of Completion and
a copy of the draft TEIR on its website no less than thirty (30) days following the completion of
the draft TEIR. The Notice of Completion shall include all of the following information: (a) a brief
description of the Project; (b) the proposed location of the Project; (¢) an address where copies of
the draft TEIR are available; and (d) notice of a period of thirty (30) days during which the Lease
Officer will receive comments on the draft TEIR.

(2)  To satisfy the requirement for public notice and opportunity to comment
under 25 U.S.C., § 415, the Lease Officer will, within thirty (30) days following the completion of
the draft TEIR, provide public notice by at least one (1) of the procedures specified below:

(a) Publication of the draft TEIR in a newspaper of general circulation
in the area affected by the proposed Lease, with notice to the public
of the opportunity to comment on any Significant Effects on the
Environment of the proposed action.

(b) Posting of the draft TEIR in the Shivwits governmental offices, the
Shivwits publicly accessible website, and the Environmental
Reviewer’s office with notice to the public of the opportunity to
comment on any Significant Effects on the Environment of the
proposed action.

(G)  Response to Public Comments. After the thirty (30) day comment period has ended,
the Environmental Reviewer, in coordination with the Applicant, will review all comments
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received from the public. In accordance with Article 5(F)(2) above, and prior to the execution of
a Lease, the Lease Officer, in consultation with the Environmental Reviewer, will provide
responses 1o relevant and substantive public comments on any Significant Effects on the
Environment arising as a result of the proposed Project and proposed or recommended mitigation
measures addressing any such impacts within thirty (30) days after the public comment period has
ended. All responses of the Lease Officer will be published in a newspaper of general circulation
in the area affected by the Lease, posted in the Shivwits governmental offices, and posted on the
Shivwits government’s website.

(H)  Conclusion of Environmental Review. Upon review of the Significant Effects on
the Environment by the Lease Officer, publication of the draft TEIR, acceptance of the public
comment, and consideration of the proposed or recommended mitigation measures addressing
such impacts, all within the time periods described above, the Environmental Review Process shall
conclude. The Lease Officer shall, within thirty (30) days of conclusion of the Environmental
Review Process, submit the proposed Lease to the Shivwits Band Council for review and approval.
Given that the Shivwits Band cannot predict the outcome of a TEIR or public feedback to a TEIR,

the Shivwits Band Council reserves the right to reasonably extend deadlines throughout the
Environmental Review Process.

ARTICLE 6: FAIR ANNUAL LEASE VALUE AND PAYMENTS

(A)  Determination of Value. The Fair Annual Lease Value shall be determined using
one (1) of the following appraisal methods:

(1)  The Fair Annual Lease Value shall be determined by an appraisal or
equivalent procedure performed by Shivwits using the following data: improvement cost,
replacement cost, earning capacity, sales, and lease data of comparable sites or by similar
methodology as approved by the Lease Officer.

@) Alternatively, the Fair Annual Lease Value shall be determined by an
appraisal performed by a licensed appraiser agreed upon by the parties to a Lease agreement, using
the Uniform Standards of Professional Appraisal Practice or other commonly accepted method of
appraisal.

(B)  Fair Annual L ease Value. A Lease must be approved for the present Fair Annual
Lease Value as set forth in the appraisal agreed upon by the parties to the Lease, except as follows:

(1)  The Lease is in the Development Period;

(2)  The Shivwits Band Council is providing an incentive for business to locate
on Shivwits land, and must provide Lease concessions, Lease improvement credits, and Lease
abatements to attract such businesses (such incentives shall be approved by Shivwits Band
Council); or

(3)  The Lease Officer and Shivwits Band Council determine such action is in
the Best Interest of the Tribe.
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(C)  Appraisal Log. An appraisal log reporting the methods of appraisal and value shall
be attached to every Lease unless the Lease Officer waives Fair Annual Lease Value payments as
determined by the Lease Officer in coordination with the Shivwits Band Council.

(D)  Lease Structure. A Lease may provide for monetary or alternative forms of
compensation, including but not limited to:

(N A flat Lease rate;

(2) A flat Lease rate plus a percentage of gross receipts, if the Lessee is a
business located in a commercial development and the Lessee generates over One Million and
00/100 Dollars ($1,000,000.00) annually in gross receipts;

(3) Based on a percentage of gross receipts or based on a market indicator; or

(4)  Allowing for Lease rate adjustments, specifying how such adjustments shall
be made, who shall make such adjustments, when such adjustments go into effect, and how
disputes over adjustments will be resolved.

(E)  Periodic Review. A Lease may provide for periodic review to consider the
economic conditions, exclusive of Improvements or development required by the Lease or the
contribution value of such Improvements.

(F) Amendments for Rate Adjustments. Leases may be amended to allow for Lease
rate adjustments.

(G)  Valuation Records. The Lease Officer shall keep written records of the basis used
in determining the Fair Annual Lease Value, as well as the basis for any adjustments and/or
waivers of the Fair Annual Lease Value requirement. These records shall be presented to the
Lessee for review and acceptance or non-acceptance and included in any Lease file.

(H)  Payments to Shivwits. All Lease payments shall be made to Shivwits. The Lease
Officer shall maintain documentation of the Lease payments in a form sufficient to enable the
Secretary to discharge the trust responsibility of the United States.

ARTICLE 7: INSURANCE

(A) Insurance Requirements.

@) A Lessee shall provide insurance necessary to protect the interests of
Shivwits and in amounts sufficient to protect all insurable Improvements on the Leased Premises.

2) The insurance may include, but shall not be limited to, property, liability,
and/or casualty insurance, and other insurance as specified in the Lease.

3) Shivwits and the United States shall be identified as additional insured
parties.
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@ The insurance policy shall be written to provide Shivwits and any
Mortgagee with thirty (30) days’ notice before the cancellation of any insurance policy on the
Leased Premises.

(5)  The Lessee shall provide proof of insurance to Shivwits.

6) The Lease Officer may waive any insurance requirement(s) if the Lease
Officer determines that such waiver is in the Best Interests of Shivwits.

(7)  Failure of the Lessee to provide adequate insurance may result in the Lease
Officer obtaining an insurance policy on the Leased Premises and charging Lessee with the cost
for such insurance.

ARTICLE 8: BONDS

(A) Bond Required. Unless waived by the Lease Officer in accordance with this
Ordinance, the Lessee shall obtain a satisfactory bond in an amount sufficient to secure the
contractual obligations of the Lease. The obligations of the Lessee and its sureties under the bond
to Shivwits shall also be enforceable by the United States, so long as the Leased Premises remains
in trust or restricted status. The bond shall be written to ensure that the Lessor is provided thirty
(30) days advance written notice before any cancellation of the bond. The bond shall be for the
purpose of securing Lessee’s contractual obligations under the Lease, and shall guarantee:

(1) The annual Lease payment;
(2)  The estimated development cost for Improvements; and/or
(3)  Any additional amount necessary to ensure compliance with the Lease.
(B)  Waiver. The Lease Officer may waive the bond requirement, or reduce the amount,
if doing so is in the Best Interests of Shivwits. The Lease Officer shall maintain written records of
the waivers and reductions.

(C)  Form of Bond. A bond may be in one of the following forms:

(D Certificates of deposit issued by a federally insured financial institution
authorized to do business in the United States;

(2)  Irrevocable letters of credit issued by a federally insured financial institution
authorized to do business in the United States;

(3)  Negotiable Treasury securities;

@ A surety bond issued by a company approved by the United States
Department of the Treasury; or

(5) Any other form as determined by the Lease Officer.
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ARTICLE 9: SUBLEASES, ASSIGNMENTS, AMENDMENTS,
AND LEASEHOLD MORTGAGES

(A)  Subleases, Assignments, amendments, or Leasehold Mortgages of any Lease shall
be by written consent of the Leasing Team unless otherwise provided herein.

(B)  The Lease may authorize Subleases and Assignments, in whole or in part, without
prior written approval of the Leasing Team, provided that a copy of the Sublease or Assignment
is provided to the Leasing Team and the following conditions, where applicable, are met and stated
in the Lease:

(D There is no event of default under the Lease or this Ordinance;

2) Any restrictions and use limitations on the use of the Leased Premises shall
continue to apply to any sublessee or assignee;

(3)  The proposed assignee or sublessee submits a current financial statement
showing financial adequacy; and

4 For Subleases, the Lessee shall not be relieved or released from any of its
obligations under the Lease.

The requirements of this Article 9(B) in no way relieve the parties to a Lease from carrying
out their duties under the Lease, which may contain additional restrictions and conditions.

(C)  The Lease may authorize Leasehold Mortgages of the Lessee’s leasehold interest
for the purpose of financing to develop and improve the Leased Premises, subject to the approval
of the Leasing Team, which shall not be unreasonably withheld. The Lease shall state the
foreclosure laws that shall apply in the event of a default and foreclosure. Decisions of the Leasing
Team to disapprove a Leasehold Mortgage shall be appealable to the Shivwits Band Council.

(D)  Ifasale or foreclosure of the Lessee’s business or assets occurs and the Mortgagee
is also the purchaser, the Mortgagee may assign the Lease without approval of the Shivwits Band
Council, the Leasing Team, or Lessee, provided the assignee agrees in writing to be bound by all
of the terms and conditions of the Lease. If the purchaser is a party other than the Mortgagee,
approval by the Leasing Team is required for such purchase and the purchaser shall agree in writing
to be bound by the terms and conditions of the Lease.

ARTICLE 10: VIOLATIONS; CANCELLATION; ENFORCEMENT; AND NO WAIVER
OF SOVEREIGN IMMUNITY

(A)  Notice of Violation. Upon determining that a Lease Document has been violated,
the Lease Officer shall send the Lessee, and the Mortgagee(s) or Surety, if any, a Notice of
Violation within five (5) business days of that determination. The Notice of Violation must be sent
via certified mail, return receipt requested, or personal delivery.
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(B)  Lessee’s Right to Cure. Within ten (10) business days of receipt of a Notice of
Violation, unless a longer period of time is permitted under the applicable Lease Document, the
Lessee must:

(1) Cure the violation and notify the Lease Officer in writing that the violation
has been cured:

(2)  Dispute the determination that a violation has occurred or explain why the
Shivwits Band Council should not cancel the Lease or take other remedial action; or

3) Request additional time to cure the violation.

(C)  Failure to Cure. If the Lessee does not timely cure the violation, the Lease Officer
must advise the Shivwits Band Council or its designee of such violation. Upon receipt of the
notification, the Shivwits Band Council or its designee may take one (1) or more of the following
actions:

(1) Cancellation, if allowed under the terms of the Lease Document;
(2)  Invoke any other remedies available to it under the Lease Document;

3) Grant the Lessee additional time in which to cure the violation, in which
case the Lessee shall proceed diligently to cure the defect within a reasonable or specified time
period from the date on which the extension is granted; or

(4) Provide reasonable notice of the violation to the BIA and request that the
BIA, in its discretion, enforce the provisions of, or cancel, the Lease Document.

(D)  Cancellation Letter. Within five (5) business days of approval of the cancellation
of a Lease Document, the Lease Officer shall send the Lessee and its Mortgagee(s) or Surety, if
any, a cancellation letter. The cancellation letter must be sent via certified mail, return receipt
requested, or personal delivery. The cancellation must:

(1)  Explain the grounds for cancellation;

(2)  Notify the Lessee of the amount of any unpaid rent, interest charges, or late
payment penalties due under the Lease;

(3)  Notify the Lessee of its right to appeal or dispute the cancellation as
provided in the Lease Document’s dispute resolution provisions; and

4 Order the Lessee to vacate the property within thirty (30) days, or such
greater period of time as may be appropriate under the circumstances, after receipt of the
cancellation letter.

(E)  Enforcement by the Secretary. Pursuant to the authority of the Secretary to fulfill

the trust obligation of the United States to Shivwits, the Secretary may, upon reasonable notice
from the Lease Officer and at the discretion of the Secretary, enforce the provisions of, or cancel,
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any Lease executed by the Lease Officer subject to this Ordinance and the applicable Lease
Document.

(F)  Trespass and Holdover. If any person takes possession of, or uses, Shivwits land
without a Lease, and a Lease for such possession or use is required, or after the expiration, earlier
termination, or cancellation of a Lease Document that authorized that person’s possession of the
land, such unauthorized possession or use is considered a trespass. In the event of a trespass or
Holdover, the Shivwits Band Council may request that the BIA, in its discretion, take action to
recover possession, including eviction, on behalf of Shivwits and pursue any additional remedies
available under applicable law. As an alternative to, or cumulative with, BIA action, the Shivwits
Band Council may, on behalf of Shivwits, pursue any available remedies under applicable law.

(G) Harmful or Threatening Activities. If a Lessee or other occupant of a Leased
Premises threatens to cause immediate and significant harm to the Leased Premises, or undertakes
illegal activity on the Leased Premises, Shivwits may take appropriate emergency action, including
without limitation removal of the Lessee from the Leased Premises.

(H)  Non-Waiver of Sovereign Immunity. Nothing in this Ordinance shall be deemed to
waive the sovereign immunity of the Shivwits Band of Paiutes or any of its officials, employees,
or representatives. Waivers of sovereign immunity are granted only on a Lease-by-Lease basis as
determined by the Shivwits Band Council and memorialized via Lease Document and/or
Resolution of the Shivwits Band Council.

(D Right to Reconsideration of Iease Decision. If, following approval of a Lease

proposal and completion of the Environmental Review Process to the extent required under Article
3, the Shivwits Band Council determines to disapprove a proposed Lease or Lease Document as
provided in Article 3(E), the Applicant shall be entitled to request a hearing before the Shivwits
Band Council for reconsideration of the Lease disapproval for a period of thirty (30) days
following issuance of the Shivwits Band Council’s written decision detailing the reasons for its
disapproval of the Lease. The Shivwits Band Council shall hold a hearing on the reconsideration
request within thirty (30) days of receipt of the request for hearing. The Applicant shall be entitled
to legal representation at the hearing and shall be provided the opportunity to present evidence and
witnesses in support of its reconsideration request. The Shivwits Band Council shall issue its
written decision detailing its reasoning on reconsideration within ten (10) days following the
hearing.

4)] Appeals. This Ordinance is not intended to and does not create an individual right
to appeal decisions resulting in the Shivwits Band Council declining to enter into a Lease with
individuals or entities seeking the possession, occupancy, or use of Shivwits lands, which decisions
are within the sole discretion of the Shivwits Band Council. The Leasing Team’s decision whether
to approve a Lease amendment, Assignment, Sublease, or Leasehold Mortgage is appealable to
the Shivwits Band Council in accordance with the hearing procedures provided in Article 10(I)
above. The Shivwits Band Council’s decision whether to approve a Lease is final and non-
appealable, except to the extent an Applicant requests a reconsideration hearing as provided in

Article 10(I) above.
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