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The HEARTH Act provides a mechanism for federally-recognized
tribes to approve, manage, and enforce leases of their tribal trust
and restricted lands for business, residential, agricultural, wind
and solar, and other purposes without:

o a lease review by the Bureau of Indian Affairs, or
o lease approval by the Secretary of the Interior

IF:

the tribe's leasing regulations have been reviewed by the BIA and
the tribe’s leasing regulations were approved by the Secretary of
the Interior prior to execution of the lease.

NOTE: Leases and their related amendments, assignments, etc., that have been approved

under 25 CFR Part 162 will continue to be subject to Part 162 and are not governed by a
tribe’s leasing regulations under the HEARTH Act.



TRIBAL LEASING REGULATIONS MUST MEET MINIMUM
REQUIREMENTS TO BE ELIGIBLE FOR SECRETARIAL APPROVAL:

® Consistency with BIA’s leasing regulations at 25 CFR Part 162 (not a
meets & exceeds standard).
® Provide for an environmental review process that includes

1. ldentification and evaluation of the significant effects of the
proposed lease on the environment (the tribe must define the
terms “environment,” “significant effects,” and “public’);

2. A period for public notice and comment related to any
significant impacts of the proposed lease on the environment;

3. The tribe’s response to relevant and substantive public
comments on environmental impacts, prior to tribal approval of
the lease.

and. ..



MINIMUM REQUIREMENTS FOR TRIBAL LEASING REGULATIONS (continued):

e May only authorize the following lease types and maximum terms:

o Business, agricultural, and Wind and solar lease (WSR): 25 years but may
include option to renew for up to 2 additional terms, at no more than 25 years
each (total maximum lease term of 75 years).

o Wind Energy Evaluation leases (WEEL): 3-year term and one option to renew
for 3 years.

o Residential, public, religious, educational, or recreational leases: a single
term of 75 years (may be less).

Note: Other lease terms that have been recognized for a tribe under 25 U.S.C. § 415 are not
applicable in conjunction with tribal leasing regulations issued under the HEARTH Act.

e Must only apply to tribal trust and/or restricted land, not to lands held in
trust for individual Indian landowners, fee lands or fractionated interests.

e May address tribal authority to approve leasehold mortgages, but not
mortgages of tribal land.

o Must not authorize exploration, development, or extraction of any mineral
resources.



POTENTIAL BENEFITS TO TRIBES IMPLEMENTING LEASING REGULATIONS:

e Economic Development - A streamlined leasing process.

o May significantly reduce the time to execute and approve leases
compared to existing BIA processes.

o Timely execution of leases may encourage potential lessees to invest
and develop in tribal communities.

e Tribal Land Management -

o Tribes may enact regulations that are tailored to the unique needs of the
tribe’s community (for example, housing).

e Access to 25 CFR Part 162 -

o If a tribe with leasing regulations under the HEARTH Act believes a
articular lease would be better supported under 25 CFR Part 162, the
(ra]angmRay be submitted for BIA review and Secretarial approval under
the :

o Leases approved under Part 162, and any amendments, assignments,
etc., will remain subject to Part 162 until lease termination or expiration.



IMPLEMENTATION OF TRIBAL LEASING REGULATIONS: Factors to Consider

Funding

o Added costs, or the diminishment of existing funds, associated with undertaking
full administration and management of leasing.

The Environmental Review Process

o Tribes may request, and the Secretary may provide, technical support for
development of a environmental review process. However, there is no
requirement for the BIA to perform environmental reviews after approval of leasing
regulations.

Existing and Future Leases

o Leases already in place (executed and approved under 25 CFR 162) are still
subject to BIA's leasing regulations.

o Approval of Hearth Act Regulations does not preclude Tribes from electing
Secretarial Approval process under 25 CFR 162.

Lease Enforcement (Violations/Cancellation)

o Upon reasonable notice from the Tribe, the Secretary may enforce ?rovisions of or
cancel a lease, however, it is anticipated that Tribes will manage all aspects of
those leases approved under their tribal regulations.

Assertions of a Tribe’'s Non-Compliance With Its Regulations

o After exhausting tribal remedies, an interested party may petition the Secretary to
review a tribe's compliance with its own regulations.



e THREE BASIC STEPS FOR REVIEW AND APPROVAL:

o Initial Submission
o Review (including any modifications and re-submission)
o Approval by the Secretary of the Interior

120 Days to Approve or Disapprove

Tribe BIA Review Secretarial Approval

The tribe drafts, approves, Regional/Agency Offices, Final Review within offices of

and submits leasing Division of Real Estate the Assistant Secretary —
regulations to BIA’s Central Services, Indian Affairs and Secretarial

Office Solicitor’s Office approval




INITIAL SUBMISSION:

The Tribe must submit a complete HEARTH Act Leasing Regulation package to the BIA Central Office,
Office of Trust Services. The Tribe should not submit to the Agency or Region.

What is needed?

©)

An original cover letter that includes: 1) A request for review and approval of the regulations
under the HEARTH Act; 2) Contact information for parties, with decision-making authority
regarding the regulations, i.e., Tribal officers, legal counsel; and 3) Any special circumstances
regarding submission of the regulations (an urgent need for approval; a unique provision
included in the regulations, etc.).

One original of the regulations, approved by the Tribe and signed by the authorized Tribal
parties, and a Tribal Resolution authorizing the regulation that must be an original and not a
copy. If the Tribe submits a copy or the submission is incomplete, it will be considered as
unofficial and will not be reviewed or, forwarded for Decision until an original fully executed
regulation and Tribal Resolution is received.

Mailed to: Department of the Interior, Bureau of Indian Affairs.

Ms. Carla H. Clark,
Acting Chief, Division of Real Estate Services
Office of Trust Services
1849 C Street, NW, MS 4620-MIB
Washington, D.C. 20240



e STEP 2: BIA REVIEW OF LEASING REGULATIONS

Step 1
Tribe

The tribe drafts, approves,
and submits leasing
regulations to BIA’s Central
Office

Step 2
BIA Review

Regional/Agency Offices,
Division of Real Estate
Services,
Solicitor’s Office

Step 3
Secretarial Approval

Final Review within offices of
the Assistant Secretary —
Indian Affairs and
Secretarial approval




Legal Review of Regulations

Office of the Solicitor

—

« 45109528



Step 1
Tribe

The tribe drafts, approves,
and submits leasing
regulations to BIA’s

Central Office

e STEP 3: Secretarial Approval

Step 2
BIA Review

Regional/Agency Offices,
Division of Real Estate
Services,
Solicitor’s Office

Step 3
Secretarial Approval

Final Review within
offices of the Assistant
Secretary — Indian Affairs
and Secretarial approval




THE BIA'S ROLE AFTER TRIBAL LEASING REGULATIONS ARE APPROVED:

Lease Review: The BIA does not review leases executed under a tribe’'s HEARTH Act leasing
regulations for compliance under 25 CFR 162.

Approval: The Secretary does not approve lease documents executed under a tribe’s HEARTH Act
Ieasilng regulations. Lease documents are approved by tribal authority and according to the tribe’s
regulations.

Recording: Tribe's are required to provide BIA with a copy of all lease documents (lease, amendment,
assignment, leasehold mortgage, renewals and subleases).

® The BIA (or tribe if it has contracted or compacted the related leasing authority% is responsible
for encoding lease documents. In preparation for encoding, a cursory review should be done
before entry into the TAAMS system.

® LTRO isresponsible for recording lease documents. The BIA or Tribe, as described above, is
responsible for submitting HEARTH Act leases to LTRO for recordation purposes after they've
been entered into the TAAMS system.

Lease Enforcement (Violations/Cancellation)

O Under HEARTH Act, tribes will manage all aspects of those leases approved under their tribal
regulations.

O Upon reasonable notice from the Tribe, the Secretary may enforce provisions of or cancel a lease.

O Situations may arise that are outside of the approved regulations (i.e., trespass resulting from an
unapproved right-of-way) where it is still under BIA's jurisdiction to act.

Tribal Compliance With Regulations

O After exhausting tribal remedies, an interested party (not the BIA) may petition the Secretary to
review a tribe's compliance with its own regulations.
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