UNITED STATES DEPARTMENT OF THE INTERIOR
BUREAU OF INDIAN AFFAIRS

APPROVAL OF

FOREST COUNTY POTAWATOMI COMMUNITY
LEASING ORDINANCE

The attached Leasing Ordinance. submitted by the Forest County Potawatomi Community (listed
in the Federal Register, Vol. 89, No. 5 FR 945 (January 8, 2024) as the Forest County Potawatomi
Community, Wisconsin), and prepared in accordance with the Helping Expedite and Advance
Responsible Tribal Home Ownership Act of 2012, consisting of 10 pages and adopted by the

Forest County Potawatomi Community Executive Council on June 4, 2024, is hereby approved.

Dated: A Qs ém

Assistant Secretary — Indian Affairs
United States Department of the Interior

Pursuant to the authority delegated by 209 DM 8



Forest County Potawatomi Community, Wisconsin

Leasing Regulations

I. Purpose and Scope

The purpose of these Leasing Regulations is to define the process to issue, review, approve and
enforce leases on Tribal Lands, consistent with the terms of the Tribe’s Realty Ordinance. In
addition, the purpose of these Leasing regulations is to meet the requirements of the 2012
Amendments to the Indian Long-Term Leasing Act of 1955, 25 USC §415, P.L. 112-151; 126
Stat. 1150 (the HEARTH Act of 2012) by establishing a process under which the Tribe will
approve leases on Tribal Lands without additional approval of the Secretary of the Interior. The
scope of these Leasing Regulations applies to Residential, Business, Agricultural Leases,
Recreational, Religious, Educational, Cultural, Public, and Wind and Solar Resources.

ILI. Authority

In accordance with Article IV, Sections 1(d) and 1(e) of the Tribe’s Constitution the Tribe’s
General Council adopted the Realty Ordinance which broadly delegated land related matters to
the Executive Council, including the authority to designate appropriate uses of Tribal Lands,
protect environmentally or culturally sensitive areas, approve all leases, and adopt rules,
regulations, policies, forms, and procedures.

These Leasing Regulations are authorized under Section 3.2(B) of the Realty Ordinance which
states:

Under Supervision of the Tribe’s Land Information Director, the Land Information
Department shall:

Develop Tribal leasing regulations for Executive Council approval, consistent
with the Tribe’s environmental and cultural review process and the 2012
Amendments to the Indian Long-Term Leasing Act of 1955, 25 USC §415 (the
HEARTH Act of 2012), any amendments thereto, and any other applicable
federal laws and regulations.

I11. Applicable Law
Leases approved under these Leasing Regulations are subject to Tribal law, except to the extent
Tribal law conflicts with federal law; and applicable federal law.

IV. Conflicts

To the extent that the Leasing Regulations conflict with applicable federal statutes or regulations,
the federal statute or regulation shall control. To the extent that any lease conflicts with the
Leasing Regulations, the Leasing Regulations shall control.
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V. Effective Date

The Leasing Regulations become effective thirty (30) days after approval by the Secretary of the
Interior. After these Leasing Regulations are effective, all leases of Tribal Land approved and
executed under these Leasing Regulations may become effective without federal approval under
25 U.S.C. 415(h), unless the Secretary of the Interior rescinds approval of this law and reassumes
responsibility for such approval.

VI. Amendment
The Leasing Regulations may be amended or repealed by the Executive Council. Substantive
amendments require approval from the Secretary of the Interior.

VIIL. Sovereign Immunity

Nothing in these Leasing Regulations is to be construed or interpreted to be a waiver of the
Tribe’s sovereign immunity.

VIII. Definitions

“Agricultural Land” means Tribal Trust land suited or used for the production of crops, livestock
or other agricultural products, or Indian land suited or used for a business that supports the
surrounding agricultural community.

“Assignment” means an agreement between a Lessee and an assignee, whereby the assignee
acquires all or some of the Lessee’s rights, and assumes all or some of the Lessee’s obligations,
under a Lease.

“Best Interest of the Tribe” means a determination made by the Executive Council to preserve or
enhance the sovereignty of the Tribe when evaluating the short and long term value of Tribal
Lands when considering environmental interests, cultural interests, economic interests, and
political interests.

“BIA” means the Bureau of Indian Affairs

“Business Lease” means a Lease of Tribal Land for commercial/retail, business, commercial or
industrial purposes.

“Executive Council” means the Forest County Potawatomi Executive Council.
“Improvements” means a permanent addition made to Tribal Lands or amelioration in its
condition, amounting to more than mere repairs or replacement, costing labor or capital, and
intended to enhance its value, beauty or utility or to adapt it for new or further purposes.

“Land Information Department” means the department created by the Tribe in 2011,

“Lease” means a written contract between the Tribe as Lessor and a Lessee, whereby the Lessee
is granted a right to possession of Tribal Trust Land, for a specified purpose and duration.
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“Lessee” means a person or entity who has a legal right to possess Tribal Land in accordance
with an Agricultural Lease, a Business Lease, or a Residential Lease

“Leasehold Mortgage™ means a Mortgage, deed of trust, or other instrument that pledges a
Lessee’s leasehold interest as security for a debt or other obligation owed by the Lessee to a
lender or other Mortgagee.

“Lessor” means the Tribe.

“LTRO” means the Land Titles and Records Office of the Bureau of Indian Affairs with
Jjurisdiction/responsibility over Tribal Lands, or its successor agency.

“Member” means an enrolled Member of the Tribe.

“Principal Residence” means the home that a Lessee occupies and maintains as his or her
permanent place of abode. A person may have only one (1) Principal Residence at a time. A
person’s Principal Residence shall not be affected by the Member’s temporary absence due to
military service, education, temporary relocation for employment or health reasons,
incarceration, or other similar reasons, but shall not include residences used primarily as a
second home or vacation home.

“Public” for the Purpose of Environmental Review means Members of the Forest County
Potawatomi Community or any person who can satisfactorily demonstrate to the Executive
Council that such person will be directly and substantially affected by the Lease or Lease
activity.

“Realty Ordinance” means the Tribe’s Realty Ordinance, Chapter 1-2, approved on August 11,
2018.

“Residential Lease” means a Lease for the purpose of purchasing or building a home that the
Member intends to occupy as his or her Principal Residence.

“Significant Effect on the Environment” means a substantial, or potentially substantial, adverse
change in the environment, including land, air, water, minerals, flora, fauna, ambient noise,

cultural areas and objects of historical, cultural or aesthetic significance.

“Sublease” means a written agreement by which the Lessee grants to an individual or entity a
right to possession no greater than that held by the Lessee under the Lease.

“Tribal Court” means the Forest County Potawatomi Community Tribal Court.
“Tribal Lands” or “Community Lands” means the surface estate of land, the legal title to which

the United States holds in trust for the benefit of the Tribe. For the purposes of these Lease
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Regulations, Tribal Lands does not include fee lands, individually-owned Indian lands,
fractionated interests or mineral interests.

“Trust Land or Restricted Land” means land held by the United States in trust or restricted status
for the benefit of the Tribe.

“Trust or Restricted Status” means land the title to which is held by the United States for the
benefit of the Tribe and which can only be alienated or encumbered with the approval of the
United States because of limitations contained in the conveyance instrument pursuant to federal
law.

“Tribe” or “Tribal” means the Forest County Potawatomi Community.

IX. Administration and General Leasing Provisions
The Land Information Department shall process Lease documents for the Executive Council’s
consideration.

The Executive Council has the authority under these Regulations to approve the following types
of Leases on Tribal Lands: Agricultural, Business, Residential, Recreational, Religious,
Educational, Cultural, Public, Wind and Solar Resources.

All Lease documents (i.e. Amendments, Assignments, Leasehold Mortgages, Subleases, etc.)
shall require the Executive Council’s approval via an official Executive Council Resolution
which authorizes execution by the Chair or Vice Chair.

Once duly encoded, the Land Information Department shall forward Leases, Lease Amendments
Lease Assignments, and Lease Renewals to the BIA for recording at the LTRO, to the extent
required by federal law.

¥

1. Specific Lease Requirements

All Tribal Leases shall include, at a minimum:

(A)  Provisions for enforcing trespass laws

(B)  Provisions for addressing Lease violations

(C)  Property description sufficient for LTRO to identify the leased premises for
recordation purposes

(D)  Effective date and length of Lease

(E)  Purpose and authorized uses of leased premises

(F)  Identification of parties

(G) Rent payment terms in cash-rental amounts, late payment fees and/or interest, and

due dates, payable to Tribe or BIA.
i. For any lease requiring payments to be made to the Tribe, the Tribe shall

provide the Secretary with such documentation of the lease payments as
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the Secretary may request to enable the Secretary to discharge the trust
responsibility of the United States;

i, Whether there will be rental reviews or adjustments, how and when they
will be done, when any adjustments will be effective, and how disputes
regarding adjustments will be resolved;

iii. Specify who will be responsible for any additiona] fees, taxes and
assessments associated with the use of the leased premises and, if the
leased premises are within an irrigation project or drainage district, the
Lessee must pay all operation and maintenance charges that accrue during
the lease term.

(H)  The Lessee is to provide insurance in an amount sufficient to protect all insurable
permanent Improvements on the leased premises and the interests of the Tribe, including
property, crop, liability and/or casualty insurance. The insurance must identify both the
Tribe and the United States as insured parties, except that these insurance requirements
are not required for Residential Leases unless it is in the Best Interest of the Tribe.

I Except for Residential Leases and except if it is in the Best Interest of the Tribe, a
performance bond or alternative form of security must be provided by the Lessee and
must be:

1. an amount equal to one year’s rent;

il, an amount to cover the construction costs of any required permanent
Improvements;

1il. an amount to cover the operation and maintenance charges/expenses for
any land within an irrigation project; or

iv. an amount to cover the restoration and reclamation costs of the leased
premises.

The performance bond must require the surety provide notice to the Tribe before
cancelation of the bond, unless the Tribe waives this requirement if it is in the Best
Interest of the Tribe.

)] A requirement to provide the Secretary of the Interior with all Leases and Lease
documents, except Residential Subleases, for recording in the .TRO, unless the Tribe
performs the recording function in accordance with federal law.

(K)  Lease cancellation or termination process and effective date.

(L)  Provision for Improvements including whether they may be constructed; insuring
ownership of Improvements; responsibility for constructing, operating, maintaining,
managing, and removal of Improvements, if applicable.

(M)  Provision that leased property will be in compliance with all applicable laws and
such use shall not interfere with the Lessee’s neighbors’ use of their property. Engaging
in criminal conduct or illegal activity or conduct that harms or threatens the health or
safety of others, or permitting others to engage in such conduct, may result in Lease
termination and other penalties.

(N)  Provision whether the leasehold interest may be assigned, subleased, or
mortgaged.

(O)  Provision that the Secretary of the Interior may, upon their discretion, enter the
leased premises to enforce any Lease executed by the Tribe.
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(P)  Ifapplicable, provision regarding option to renew shall state: The time and
manner for when the option shall be exercised or whether it is automatically effective;
any additional consideration that shall be due upon the exercise of the option; and any
other conditions for renewal.

(Q)  The Lessee holds the United States and the Tribe harmless from any loss, liability
or damages resulting from the Lessee's use or occupation of the leased premises;

{R)  The Lessee indemnifies the United States and the Tribe against all liabilities or
costs relating to the use, handling, treatment, removal, storage, transportation, or disposal
of hazardous materials, or the release or discharge of any hazardous material from the
leased premises that occurs during the Lease term, regardless of fault, with the exception
that the Lessee is not required to indemnify the Tribe for liability or cost arising from the
Tribe’s negligence or willful misconduct;

(S)  The obligations of the Lessee and its sureties to the Tribe are also enforceable by
the United States if the Lease is on Trust Land.

(T) A Lessee shall construct all Improvements in compliance with all applicable laws
and subject to the Lease terms. Unless it is in the Best Interest of the Tribe, such Lease
terms must describe:

1. the type and location of any permanent Improvements;
ii. a general schedule for construction of the permanent Improvements; and
iii. a process for changing the schedule by mutual consent of the parties.

2. Residential, Business, and Agricultural Leases
In addition to the Specific Lease Requirement in Section IX 1., the following applies to

Residential, Business, and Agricultural Leases. The maximum term for Residential Leases
shall be up to 50 years with the Lessee’s option to review for 25 years. The maximum term
for Business and Agricultural Leases shall be 25 years with an option to renew for two
additional terms of up to 25 years each, at the Tribe’s discretion.

(A)  Agricultural Leases must, at a minimum:

1. include a guarantee to manage land in accordance with any agricultural
resource management plan developed by the Tribe;

ii. stipulate to or develop a conservation plan as appropriate;

iii. include a guarantee to provide environmental and archaeological reports
as needed for compliance ta Tribal and Federal environmental laws; and

iv. if the Lessee is a corporation, partnership or other legal entity, provide

documentation to show the Lease will be enforceable against it and that it
will be able to perform all of the Lease obligations.
(B) A Residential Lease, Business Lease, or Agricultural Lease may be granted if:

Iy the requirements of applicable federal law and Tribal law have been
satisfied;

11 all applicable Land Information Department regulations have been
satisfied; and

iit. the requirements of the Leasing Regulations and Realty Ordinance have

been satisfied.
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3. Mortgages of Leasehold Interests
(A)  Right to Mortgage. Unless the Residential Lease provides otherwise, the Lessee’s
interest in Leasehold may be mortgaged in accordance with Tribal law. No Mortgage
may modify the terms of an approved Residential Lease and except as provided herein,
Tribal Lands cannot be mortgaged.
(B)  Tribe’s Right to Deny Residential Lease to Eligible Residential Lessee. The Tribe
will not grant a Residential Lease that includes a right to Mortgage if the Tribe
determines that the Lessee’s ability to comply with the Residential Lease would be
adversely affected by a loan obligation.
(C)  Restriction on Mortgagee’s Rights. Upon default, a Mortgagee shall have such
rights as set forth in applicable Tribal law, but in no event may a person or entity who is
not an eligible Residential Lessce acquire the Leasehold.
(D)  Recording of Mortgages. All Mortgages shall be recorded as provided by Tribal
and federal law.

4. Remedies for Holdover or Trespass and other Lease Violations
(A)  Leases of Tribal Lands shall include a process for lease violations and remedying
trespass by either a holdover tenant or third-party trespasser. Such process shall
minimally include notice and an opportunity to cure.
(B) IfaLessee remains in possession after the expiration or cancellation of a Lease
the Tribe may take all appropriate legal action to recover possession and pursue
additional remedies.
(C)  The Tribe shall have the authority to seek all available legal remedies to cure
lease violations including remove unauthorized occupants of Tribal Land.
(D)  For trespass or Lease violations on Tribal Trust Land, the Tribe may request
assistance from the BIA to enforce the provisions of or cancel the Lease document or
remove trespassers and seek any additional remedies.
(E)  The Tribe may, at its discretion, negotiate remedies for Lease violations or
trespass.

5. Lessee’s Right upon Expiration. A Lessee may, upon expiration or near expiration (as
applicable) of a Residential Lease:
(A)  request, at any time prior to the expiration of the term, that a new Residential
Lease for the Leasehold be granted to the Lessee, his or her Member Spouse and/or
Member children;
(B)  sell the Improvements to an Eligible Residential Lessee or, at the Lessee’s sole
cost, remove the Improvements within 120 days after the expiration of the term to a new
location and repair any damage to the Leasehold caused by such removal;
(C)  abandon the Leasehold, in which case title to the Leasehold and all Improvements
thereon shall automatically revert to the Tribe without compensation to the Lessee.
Abandonment shall be defined as the Lessee failing to request a new Residential Lease
prior to the expiration of the Lease term or failing to remove any Improvements within
120 days afier the expiration of the Lease term; and/or
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(D)  the Tribe may recover the cost of damage repair or removal of Improvements,
including any associated expenses incurred by the Tribe, from the Lessee pursuant to the
Debts Owed to the Tribe Ordinance or other applicable law.

. Enforcement

(A)  Jurisdiction. Subject to Section VII of these Leasing Regulations, the Tribal Court

shall have exclusive jurisdiction over disputes regarding these Leasing Regulations.

(B)  Initiation of Termination Proceedings. Upon violation of the terms of a

Residential Lease, Agricultural Lease or Business Lease, and expiration of any cure

rights, a Lessor may initiate proceedings in Tribal Court to terminate the occupancy right

of the person or entity in violation.

(C) Notice. If the Leasehold is subject to a Mortgage, the Lessor shall provide notice

of the violation to the Mortgagee, which shall have such cure rights as may be provided

in the Mortgage and/or under other applicable law.

(D)  Complaints Filed in Tribal Court. A Lessor may initiate an action to terminate

occupancy rights by filing a complaint, which shall include:

i. the name of the person or entity holding the occupancy right and each

person or entity claiming an interest in the Leasehold, including any
Mortgagee, as defendant(s);

ii. a concise statement of the facts concerning the alleged default(s) and such
other facts as may be necessary to constitute a cause of action;
iii. true and correct copies of the document, by which the occupancy right was

conferred, and any related note, Mortgage, or other recorded real property
security instrument; and
iv. a list of any allegations concerning non-compliance with any requirements
and conditions prescribed in (i) federal statutes and regulations, (ii) Tribal
law, and/or (iii) provisions of the document by which the occupancy right
was conferred.
(E}  Service of Process. A copy of the summons and complaint shall be served on all
defendants in accordance with Tribal law.
(F) Trial and Judgment. An action to terminate an occupancy right shall be heard and
decided within thirty (30) days from the date of service of the complaint on the
defendant(s). Subject to Section IX 5(H), if the Lessor proves, by a preponderance of
the evidence, that sufficient grounds exist to terminate the occupancy right, the Tribal
Court shall enter judgment, which shall include, as appropriate:

i. declaration of the Lessor’s right to recover the premises;

il. termination of the document by which the occupancy right was conferred
and reversion of the Lessor’s interest to the Lessor;

ii. if the Lease is subject to a Mortgage, then, following foreclosure, the

rights of the Lessee shall not merge with the Lessor’s rights as beneficial
owner as long as the Mortgage continues;

iv. a Writ of Possession to a law enforcement officer to immediately remove
the defendant(s) and all other occupants, and their personal property; and
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V. monetary damages in the event that removed occupant(s) have damaged
the premises beyond normal wear and tear or Tribal Court otherwise finds
the Lessor entitled to such damages.

(G) Emergency Expedited Hearing. In the event that activities or conditions on Tribal
Land pose an imminent threat to the health, safety, or welfare of the Community, Lessor
may initiate proceedings without regard to otherwise applicable procedural
requirements. In such event, the Court shall expedite proceedings and the Court shall
order such interim or permanent relief as may be necessary, including, if warranted,
termination of the Lease, removal of the defendant from the premises, and/or immediate
cessation of threatening activities or conditions.

(H) Tribe’s Termination Rights when Leasehold is subject to a Mortgage. In the
event the Leasehold is subject to a lawful Mortgage, then, except where the Tribe is the
Mortgagee, the Tribe may not terminate the Lease but may (i) with the Mortgagee’s
consent, take a Lease and assume borrower’s obligations under the note and Mortgage,
or (i) regardless of the Mortgagee’s consent, pay off the outstanding balance on the loan
secured by the Mortgage before entry of judgment, terminating the Lease.

(I)  Appeal. Parties may appeal the Tribal Court judgment in accordance with Tribal
law.

(I} A Lessee who believes the Tribe has violated a lease term must present their concern
in writing to the Tribe’s Land Information Department. The Land Information will
investigate and provide a written response to the Lessee within sixty (60) days.

7. Wind and Solar Leases. Reserved

X. Environmental Review
1. Purpose of Review
The purpose of this Section is to establish an environmental review process that satisfies
the requirements of these Regulations.

2. Requirements for Approval
The Executive Council shall not approve a Lease under these Regulations unless:

(A) The Tribe’s Land Information Director (“LID”) has reviewed the Lease and such
other information as may be necessary to identify and evaluate any Significant Effect on
the Environment of the intended use of the Premises, and has made a determination that
the uses authorized by the Lease do not have a Significant Effect on the Environment or,
are included within the categorical exclusion stated in Article XI, Section C; or,

(B) The project or activity is funded by a federal agency and the Tribe has relied on the
Environmental Review Process of the applicable federal agency.

3. Categorical Exclusions
The following action does not individually or cumulatively have a Significant Effect on

the Environment, and therefore is categorically excluded from further environmental
review:
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Approval of the Lease for residential use of an existing housing unit, or business
lease including any associated improvements, access roads, and utilities in areas
that have been reviewed under the Tribe’s Environmental Review Policy, which
required public input, subject to any mitigation and avoidance measures.

XI. Cultural Discoveries
In the event that archeological or historical remains, burials, cultural artifacts, or other antiquities
not previously reported are encountered during the term of the lease, all activity in the immediate

vicinity of the remains or artifacts will cease and the lessee will contact the Tribe’s Land
Information Director.

XII. Severability

If any of the terms or provisions of these Leasing Regulation shall be determined to be invalid,
illegal or unenforceable by a court of competent jurisdiction, all remaining terms which
reasonably can be given effect in the absence of the invalid term(s) shall remain in force.

Approved by Forest County Potawatomi Community Executive Council via Executive

Council Resolution No. D 35 -2024,0on "N ng N , 2024,

FOREST COUNTY POTAWATOMI COMMUNITY
(f"”*o“f‘b

James A. Crawford
Chairman
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