United States Department of the Interior

OFFICE OF THE SECRETARY
Washington, DC 20240

AUG 1 4 2024

The Honorable Steve Edwards

Chairman, Swinomish Indian Tribal Community
11404 Moorage Way

La Conner, Washington 98257

Dear Chairman Edwards:

On March 27, 2024, the Office of Indian Gaming received the Memorandum of Incorporation of
Most Favored Nation Amendments (Amendments) to the Tribal-State Compact for Class III
Gaming between the Swinomish Indian Tribal Community (Tribe) and the State of Washington
(State) for review, approval, and publication in the Federal Register. The Amendment makes
changes to the number of Class III facilities the Tribe is allowed, the types of games permitted,
and adds controls related to those games. In addition, the Amendment changes the contribution
amounts to various revenue sharing provisions, types and limits of games and wagers, and makes
other minor technical changes to the conduct of Class III gaming activities by the Tribe.

Under the Indian Gaming Regulatory Act (IGRA), the Secretary of the Interior (Secretary) may
approve or disapprove a compact within 45 days of its submission. 25 U.S.C. § 2710(d)(8). If
the Secretary does not affirmatively approve or disapprove the compact within 45 days, the
IGRA provides that the compact is considered to have been approved by the Secretary through
operation of law, “but only to the extent that the compact is consistent with the provisions of
[IGRA].” 25 U.S.C. § 2170(d)(8)(C).

The Department of the Interior (Department) has undertaken a thorough review of the
Amendment and the additional materials provided by the Tribe and State. I have significant
concerns with several provisions in the Amendment and have set forth an explanation of the
concerns below. Therefore, I did not take action on the Amendment within 45 days. As a result,
the Amendment was approved by operation of law, but only to the extent that its provisions are
consistent with the IGRA. 25 U.S.C. § 2710(d)(8)(C). The Amendment takes effect upon the
publication of notice in the Federal Register pursuant to the IGRA.

Permissible Subjects of Compact Terms

The Amendment contains several notable provisions implicating the limitations on compact
terms and conditions prescribed by Congress in the IGRA. The IGRA established a statutory
scheme that limited Tribal gaming and sought to balance Tribal, state, and federal interests in
regulating gaming activities on Indian lands. To ensure an appropriate balance between Tribal



and state interests, Congress, through the IGRA, limited the terms over which Tribes and states
could include in a Class III gaming compact, including:

(1) the application of the criminal and civil laws and regulations of the Indian tribe or the State
that are directly related to, and necessary for, the licensing and regulation of [governing gaming
activities Indian lands];

(ii) the allocation of criminal and civil jurisdiction between the State and the
Indian tribe necessary for the enforcement of such laws-and regulations;

(ii1) the assessment by the State of such activities in such amounts as are
necessary to defray the costs of regulating such activity;

(iv) taxation by the Indian tribe of such activity in amounts comparable to
amounts assessed by the State for comparable activities;

(v) remedies for breach of contract;

(vi) standards for the operation of such activity and maintenance of the gaming
facility, including licensing; and

(vii) any other subjects that are directly related to the operation of gaming
activities.
25 U.S.C. § 2710(d)(3)(C). Emphasis added.

These provisions limit the terms that can be included in a Class III Tribal-State gaming compact.
Additionally, Congress prohibited states from seeking to extract any taxes, fees, or other
assessments from a Tribe as a condition of a state’s consent to a gaming compact and directed
the federal courts to find a state’s demand for such taxation as evidence that the state has violated
the IGRA’s good faith negotiation requirements.!

The Secretary fulfills the Department’s trust responsibilities to Tribes by enforcing the
provisions of the IGRA and ensuring that states do not leverage Tribal gaming compacts to
impose jurisdiction or influence over matters unrelated to gaming.2 While Congress, through the
IGRA’s Tribal-State compact provisions, allowed for the consideration of states’ interests in the
regulation and conduct of Class III gaming activities, they also sought to establish “boundaries to

125U.8.C. §§ 2710(d)(4) and 2710(d)(7)(B)(iii)(ID).

2 The Department discussed this area in the preamble to the final rule published earlier this year updating its
submission and review regulations at 25 C.F.R. Part 293:“[IGRA’s] use of the term trust obligation invokes the
broader general government-to-government trust relationship to Tribes, not a specific fiduciary trust duty. These
provisions in IGRA support the application of the government-to-government trust relationship, as well as its
protection of Tribal sovereignty, to [GRA’s carefully balanced encroachment into Tribal sovereignty. It is, therefore,
appropriate for the Department to consider the general govemment-to-government trust relationship and protect
Tribal sovereignty during its review of compacts. Further, this rulemaking upholds the government-to-government
trust relationship by codifying longstanding Departmental policy and interpretations of caselaw addressing IGRA’s
limited list of permissible topics in a compact.” 89 Fed. Reg. 13232, 13233 (Feb. 21, 2024).



restrain aggression by powerful states.”> We conduct our review of Tribal-State gaming

compacts against this backdrop and the premise that the IGRA codified Tribal governments’
inherent authority to regulate gaming activities on their own lands. Therefore, we must view the
scope of prescribed state regulatory authority over Tribal gaming activities narrowly.

Impermissible Compact Terms

When contemplating whether a specific compact term or condition should be included as a
permissible subject of negotiation, the definition of a compact should first be considered. A
“Compact” or “Tribal-State Gaming Compact” is defined in 25 C.F.R. § 293.2(Db) as:

an intergovermmental agreement executed between Tribal and State governments under
IGRA that establishes between the parties the terms and conditions for the operation and
regulation of the Tribe's class III gaming activities.

With that definition in mind, compacting parties should ensure that each compact term or
condition is related to the operation and regulation of Class III activities. Compact terms and
conditions which are not directly related to the operation and regulation of Class III gaming
activities may be considered evidence of a violation of the IGRA.* Additionally, compact terms
and conditions which require the Tribe to make payments from gaming revenue must satisfy the
IGRA and the Department’s regulations.’

Each compact is reviewed according to its unique facts and circumstances. One of the most
challenging aspects of this review is determining whether a particular provision complies with
IGRA’s “catch-all” category: “... subjects that are directly related to the operation of gaming
activities.”® In the context of applying the “catch-all” category, we do not simply ask, “but for
the existence of the Tribe’s class III gaming operation, would the particular subject regulated
under a compact provision exist?”’ Instead, we must look to whether the regulated activity or
compact provision has a direct connection to the Tribe’s conduct of Class III gaming activities.®
Emphasis added. The Department’s updated regulations at 25 C.F.R. § 293.27 identify the
factors we consider when evaluating the lawfulness of revenue sharing payments with a state or
local government.

The IGRA contains a list of allowable uses of the Tribe’s gaming revenues and a separate,
limited list of terms and conditions that a Tribe and state may negotiate in a gaming compact.’
These lists are distinct and must not be interchanged to ensure that Tribes’ inherent sovereign
rights are not infringed upon by powerful states in the compacting process.!’ The IGRA also

3 Rincon Band v. Schwarzenegger, 602 F. 3d 1019 (9th Cir. 2010) (citing S. Rep. No. 100-446, at 33).

425 C.F.R.§293.23(d).

525 C.F.R. § 293.27.

625 U.S.C. § 2710(d)(3)(C)(vii).

7 See Chicken Ranch Rancheria of Me-Wuk Indians v. Cal., 42 F.4th 1024, 1036 (9 Cir. 2022), citing favorably the
Department’s “directly related” test applying 25 U.S.C. § 2710(d)(3)(C)(vii) that is now codified at 25 C.F.R.

§ 293.23.

81d

925 U.S.C. §§ 2710(b)(2)(B) and 2710(d)(3)(C).

925 C.F.R. § 293.27.



prohibits the imposition of a tax, fee, charge, or other assessment upon a Tribe through a gaming
11
compact.

For instance, a Tribe may voluntarily decide to assist a local government with their public safety
needs by providing them with a specific donation or engaging with them to pay for specific
services rendered. Since this payment is made from the Tribe’s general fund, is not regulatory in
nature, is unrelated to the operation of Class III gaming, and is not required in a compact, such
an agreement would not be considered a technical or other amendment requiring review and
approval by the Secretary under IGRA.!2

A donation is a voluntary Tribal act that is not mandated by a contractual agreement and is
separate and distinct from the Tribe’s authority to conduct Class III gaming under IGRA.
Similarly, payments for services rendered by a state or its local governments are specific in
nature and may vary due to the utilization of the services by the Tribe. Tribes maintain ample
opportunities outside of the compacting process to enter into agreements for services and to
provide donations. It is well known that Tribes, states, and local govemments share resources
and create novel solutions to best serve their intended purposes. For example, the Department is
aware of cross deputization agreements between Tribal police and local law enforcement
agencies, sharing of ambulance and firefighting personnel and equipment, and even co-
management of natural resources. These solutions are excellent examples of voluntary
collaboration and sharing of resources.

However, compact terms requiring the Tribe to make certain payments on an ongoing basis as a
condition of the Tribe’s ability to conduct Class III gaming are notably different than the
examples discussed above.

Since the approval of the Tribe’s original compact, the Department’s analysis of revenue sharing
schemes has been refined by relevant caselaw that informed the recent updated to the regulations
at Part 293. One such example is the Ninth Circuit’s ruling in Rincon. There, the Court found
that the State’s demand for increased revenue sharing without any concession was an
impermissible tax that ran afoul of IGRA. While the Department has approved renegotiated
revenue sharing arrangements where the expected burden on the Tribe either remains the same
or is reduced, and the value of the State’s concession continues justifying the revenue sharing
rate.’> Additionally, in some instances, the Department has also approved increases in total
revenue sharing when the State has provided new concessions providing substantial economic
benefits to the Tribe in a manner justifying increased revenue sharing.'*

The updated Part 293 regulations require the Department to review revenue sharing provisions
with great scrutiny, beginning with the rebuttable presumption that a Tribe’s payment to a state
or local government for anything beyond the defrayment of the State’s “actual and reasonable

11250.S.C. § 2710(d)(4).

1225 C.F.R. §293.4.

13 See Letter from Bryan Newland, Principal Deputy Assistant Secretary — Indian Affairs, to Robert Miguel,
Chairman Ak-Chin Indian Community, dated May 21, 2021, at 2, discussing the Tribe-to-Tribe revenue sharing and
gaming device leasing provisions.

14 See Letter from Bryan Newland, Principal Deputy Assistant Secretary - Indian Affairs, to Marcellus Osceola, Jr.
Chairman, Seminole Tribe of Florida, dated August 6, 2021, at 8-10.



costs” for regulation of the Tribe’s gaming activities is a prohibited “tax, fee, charge, or other
assessment”.!> The Department interprets this provision broadly to apply to any provisions in a
compact or amendment that require the Tribe to make payments or set aside gaming revenue or
other tribal funds as a condition of the Tribe’s conduct of gaming,. '

Our analysis of these provisions first looks to whether the State has offered meaningful
concessions to the Tribe that it was not otherwise required to negotiate, such as granting
exclusive rights to operate Class III gaming, or other benefits with a gaming-related nexus. We
then examine whether the value of the concessions provide substantial economic benefits to the
Tribe in a manner justifying the revenue sharing required.

The Department’s regulations at 25 C.F.R. § 293.2(h) define “meaningful concession” as:

(1) Something of value to the Tribe;

(2) Directly related to gaming activity;

(3) Something that carries out the purposes of IGRA; and

(4) Not a subject over which a State is otherwise obligated to negotiate under
IGRA.

Whereas 25 C.F.R. § 293.2(i) defines “substantial economic benefit” as:

(1) A beneficial impact to the Tribe;

(2) Resulting from a meaningful concession;

(3) Made with a Tribe’s economic circumstances in mind;

(4) Spans the life of the compact; and

(5) Demonstrated by an economic/market analysis or similar documentation
submitted by the Tribe or the State.

Congress through the IGRA, as implemented by the Department and governed through its
updated regulations, requires that Tribal-State gaming compacts remain regulatory in nature and
contain provisions that are directly related to gaming. Compacts requiring the Tribe to make
payments from gaming revenue for any purpose other than reasonable regulatory costs must
satisfy the Department’s rebuttable presumption that the payment is prohibited by the IGRA.
Parties should also refrain from including any terms and conditions that are not directly related to
the regulation and operation of the Class III gaming in their compacts. Emphasis added. As
demonstrated above, IGRA allows ample opportunity outside of Tribal-State gaming compacts
for Tribes to voluntarily donate to charitable organizations, as well as voluntarily help fund the
operations of local and state govermmental entities.

1525 CFR 293.27(b), see also 25 U.S.C. 2710(d)(4).

16 Congress, through the IGRA, expressly prohibited States from seeking to “impose any tax, fee, charge, or other
assessment upon an Indian [T]ribe.” 25 U.S.C. 2710(d)(4). Congress’ expansive langue indicates an intent for a
broad reading of this provision. See also Rincon Band of Luiseno Mission Indians of the Rincon Reservation v.
Schwarzenegger, 602 F.3d 1019, 1032 (9th Cir. 2010), explaining that Congress intended the IGRA be interpreted in
the way most favorable to Tribal interests.
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It is within this framework that the Department’s analysis has raised significant concerns
regarding not only the revenue sharing requirement with various charities and local governments,
but also the increase in those obligations that are included in the Amendment.

Prohibited Tax, Fee, Charge or Other Assessments

The Department has significant concerns that the Amendment contains four provisions which
require the Tribe to make payments or set aside gaming revenue or other tribal funds as a
condition of the Tribe’s conduct of gaming. These provisions trigger the Department’s analysis
and rebuttable presumption that the Amendment’s increase in revenue sharing is an
impermissible “tax, fee, charge, or other assessment” under Section 293.27. Without evidence of
additional concessions, the Department notes the presumption of impermissibility cannot be
rebutted.

Compact Section XIII C.: Community Contributions

This section requires the Tribe to share 1.75% of its “net win” from Class III table games with
local governments and specifies public safety departments as beneficiaries. While the overall
percentage is reduced from 2% to 1.75%, there is a significant change to the definition of “net
win.” This change in definition removes several deductions the Tribe was previously able to
utilize, making the term less of a “net” calculation and more of a gross calculation.

Appendix X2, Section 14.1: Impact Costs

This section requires the Tribe to share 0.6% of the “net win” derived from the Tribal Lottery
System to meet “community impacts.”

Appendix X2, Section 14.2: Charitable Donations

The charitable donations compact term requires the Tribe to share .5% of its “net win” from all
Class III gaming with non-Tribal bona fide non-profit and charitable organizations registered
with the Secretary of State to provide services in the State of Washington. This represents an
increase in revenue sharing, both due to the change in definition of “net win” and because the
term was changed to include all Class III gaming activities instead of only the Tribal Lottery
System.

Appendix X2, Section 14.4: Problem Gambling

This section requires the Tribe to ultimately share .26% of the “net win” of all Class III gaming
activities with charitable and/or non-profit organizations, or to governmental organizations,
which may include the Health Care Authority’s Division of Behavioral Health and Recovery, or
a successor agency with expertise in providing awareness, prevention, education, outreach,
treatment, and recovery support services for problem gambling.

The Department notes that this fee is in addition to the one found in Section 7 of the
Amendment, addressing Problem, Pathological, and Responsible Gambling Programs.



Section 7 requires the Tribe to create and maintain an educational and awareness program for
Tribal lands and the surrounding communities. A plain reading of the compact indicates that, in
addition to sharing .26% of the “net win” with State, local governments, and other problem
gambling organizations, the Tribe must also fund their own problem gambling program for the
benefit of the Tribe and surrounding communities.

As noted above, Congress, through the IGRA, expressly prohibited states from using compacts
as a tool to require Tribes to share their gaming revenues with local governmental bodies. It is
solely a Tribe’s prerogative flowing from its inherent Tribal sovereignty to choose how, when,
and to whom the Tribe shares its money. The Department understands that these terms were
previously approved in other compact amendments prior to the codification of the updates to its
regulations at 25 C.F.R. Part 293.

Additionally, the Department applies here the Ninth Circuit’s reasoning in rejecting a proposed
requirement for an intergovernmental agreement (IGA) in Chicken Ranch.'” If a state seeks to
require a Tribe to enter into an IGA as a precondition of negotiating a compact or entering into a
compact, such a demand would violate the IGRA’s good faith negotiation requirement. The
Department’s November 17, 2022, approval of the Tejon Indian Tribe’s compact cautioned
against states demanding these types of agreements as a pre-condition of the good faith
negotiations mandated by the IGRA. Additionally, the Department’s regulations now clarify that
a compact provision requiring a memorandum of understanding or IGA with local governments
is presumed by the Department to be a violation of the IGRA.'® The MOU contemplated in the
Community Contributions term would therefore no longer be acceptable in a new compact.

In applying the standard articulated in the updated regulations, the Department requested
additional information from the Tribe and the State to justify these payments and the changes to
these payments. Neither the Tribe nor the State offered a reasonable explanation for how the
modified payment structure complied with the IGRA and the rebuttable presumption test
articulated in 25 CFR § 293.27. Therefore, I have significant concerns that the revenue sharing
provisions, as amended, are likely to be inconsistent with the IGRA and the Department’s
regulations, and if that is the case, may not be enforceable.

Directly Related to the Operation of Gaming Activities

The IGRA and its implementing regulations allow for compact terms that are directly related to
the operation of gaming activities to be negotiated. Because the IGRA is very specific about the
lawful reach of a compact to protect the sphere of Tribal sovereignty, we must construe its
provisions narrowly and avoid inferences that diminish Tribal sovereignty. The Department
codified this view in 25 C.F.R. § 293.23 and listed examples of subjects that are both directly
related to the operation of gaming activities and those that are not. The Department is taking
great care to ensure that terms falling into this category are not simply an attempted end run
around the IGRA’s limitations on compact negotiations. We note that if parties cannot show a

\7 Chicken Ranch at 27.
1825 C.E.R. 293.23(c)(5).



term’s direct connection to the Tribe’s conduct of Class III gaming activities, it may be
considered a violation of the IGRA."

In response to the Department’s request for additional information, the Tribe and State pointed to
the 2007 compact’s language and claimed that the revenue sharing terms were a legal term of
negotiation in the compact because they felt they were directly related to the regulation or
operation of Class III gaming activities. When the Department reviewed the 2007 compact, we
found that Section 14.7.1 lists the qualifying programs that Community Investments and
Contributions are intended to support. These include:

Goods and services purchased; Wages and benefits paid (including number of jobs
provided); Law enforcement, courts, detention programs, and fire and emergency
services (contributions may include cross deputization and mutual aid agreements,
facilities and equipment); Natural resource protection and habitat restoration; Health care,
including: drug and alcohol treatment and prevention services, smoking cessation
programs, problem gambling treatment and services, mental health care, dental care, and
health promotion programs, such as diabetes prevention, nutrition programs, and fitness
programs; Education, including tutoring, head start and related services, as well as direct
financial support to State-funded education; Day care; Disaster and emergency
preparedness; Public utilities, including water, wastewater, and water treatment
infrastructure; Economic development and job training; Elder services; Cultural resource
protection; Social services programs, such as food banks, shelters, Transit services;
Outreach and informational programs, such as financial training for homeowners, home
repair classes, GED classes, parenting classes, Roads, bridges and other transportation
infrastructure (including sidewalks, lighting, signage); Low income housing; Public
works, public facilities (such as museums, libraries, cultural facilities, wellness centers,
elections facilities), athletic fields, parks, and other recreational facilities; Contributions
to communities or charities; and in kind contributions related to any of the above.

While many of those causes could be considered admirable and worthy of consideration for
donation, the Department is concerned that those programs are not directly related to the
operation of Class III gaming activities. In fact, the majority of the intended programs do not
appear to maintain even a tenuous connection to the regulation or operation of Class III gaming.
Additionally, as previously discussed, charitable contributions cease to be a donation when they
become a required contractual pretext for the operation of Class III gaming.

The only exception to our concerns is Appendix X2 Section 14.4: Problem Gambling. While a
direct relation to Class III gambling and problem gambling could be inferred, that does not create
a justification for the increase in the fee to support problem gambling awareness. This is
especially concerning because the compact contemplates a separate requirement that the Tribe
fund its own problem gambling program for its members and the surrounding communities.
Further, it does not absolve the parties from providing the required information for us to
determine if the revenue sharing is lawful.

1925 C.F.R. § 293.23(d).



Conclusion

[ did not take action on the Amendment within the prescribed 45-day review period. As a result,
the Amendment is “considered to have been approved by the Secretary, but only to the extent [it]
is consistent with the provisions of [IGRA].” 25 U.S.C. § 2710(d)(8)(C). I hope that after
reviewing this letter, the Tribe and State will recognize that these provisions, and those similar to
them that have been approved prior to the implementation of the updated Part 293 regulations,
may run afoul of the IGRA, and that the Tribe and State will work to remove such provisions
from future amendments to the Tribe’s compact.

The Amendment is effective upon the publication of notice in the Federal Register, as required
by 25 U.S.C. § 2710(d)(8)(D). A similar letter is being sent to the Honorable Jay Inslee,
Governor of Washington.

Sincerely,

= TRLD

Bryan Newland
Assistant Secretary — Indian Affairs
Enclosure








https://process.10



https://gaming.16
https://assessment".15




Conclusion

I did not take action on the Amendment within the prescribed 45-day review period. As a result,
the Amendment is “considered to have been approved by the Secretary, but only to the extent [it]
is consistent with the provisions of [IGRA].” 25 U.S.C. § 2710(d)(8)(C). I hope that after
reviewing this letter, the Tribe and State will recognize that these provisions, and those similar to
them that have been approved prior to the implementation of the updated Part 293 regulations,
may run afoul of the IGRA, and that the Tribe and State will work to remove such provisions
from future amendments to the Tribe’s compact.

The Amendment is effective upon the publication of notice in the Federal Register, as required
by 25 U.S.C. § 2710(d)8)(D). A similar letter is being sent to the Honorable Steve Edwards,
Chairman, Swinomish Indian Tribal Community.

Sincerely,

b |

y —_ . L

Bryan Newland

Assistant Secretary — Indian Affairs
Enclosure










6. A new Section XIV.D.8 is added to the Compact as follows:
If the Washington State Lottery approves a purchase price per ticket greater than that provided
under this Compact, the Gaming Operation may increase its maximum wagers and purchase
price for scratch tickets or On-Line Lottery Wagers to match the Washington State Lottery
increase, provided that the State and Tribe agree to incorporate into this Compact only the
specific provisions and restrictions related to the purchase price, and such agreement will be
documented in a memorandum of incorporation.

INCORPORATED ON THE LAST DATE ENTERED B

SWINOMISH INDIAN TRIBAL COMMUNITY

ran

BY: I

[—

Chairman

DATED: _ DATED:
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