
United States Departn1ent of the Interior 

OFFICE Of THE SECRETARY 
Wi\S[-JINGTON, D.C. 202,J0 

JAN O 4 20DB 
The Honorable Ra1111lm<l Gachupin 
Governor. Pui:blo of Jemez 
P.O. Box 100 
Jc1rn:z Pueblo, New :vle:xico 8702-4 

Dear Governor Gachupin: 

011 December 23. 2004, tht: Pueblo ol'.kmcz (Trib<:) submiltc<l to tile Bureau orTndian 
Affairs (BIA) an application to acquirc in trust a 78.43-acrc parcel ofland in i\nthony, 
Dona Ana County, New Mexico (Anthony property). The Tribe proposes io <lt:velop and 
operate a major resort. an<l casino facility, and other uses incidcnt:il thereto on the parcel. 

Background 

ln explaining the Dcpanment of Lhe Interior's (Dcp:irtmenl) (kcision, it is important to 
bt:gin hy restating the core principles that underlie the land acquisitions regulations. The 
Parr 151 regulations implement the trust land acquisition authority giYen to the Secretary 
by the Indian Reorganization Act of I93-4 (IRA). 25 U.S.C. ~ 465. The IRA \\'as 
primarily intended to redress the effects or the discrcdite<l po ]icy of allotment, which had 
sought to divide up the tribal l,md base among individual Indians and non-[n<liaus. and to 
destrny tribal governments and tribal identity. To assist in restoring the tribal land base. 
the IRA gives the SccrL·tary lhe authority to: l) return "to tribal ownership the remaining 
surplus lan<ls of any ln<lian rcscrYat ion'' that h::id been opened to sale or <lisposal under 
the public land laws; 2) consolidate lndi:m ownership of land holdings within 
reservations by acquiring and exchanging interests of both Indians and non-lndians; and 
3) acquire, in his discretion, interests in lands "within or without existing reservations." 
The IR.-\ also contains provisions strengthening tribal goYcrnmcnts and facilitating their 
operation. The policy of the lRr\ , \\'hich is just the opposite of allolment, is to provide a 
tribal land base on which tribal i;ommunitics, governed by tribal governments, coul<l exist 
an<l flourish. Consistent with the policy, the Secretary has typically exercised his trust 
land acquisition mnhority to take lands into trnst that arc within, or in close proximity lo. 

existing reservations. 

The U~A h::is nothing lt) dl1 directly \\'ith Indian gaming. The Indian Gaming Regulatory 
Act (IGR.-\), 25 U.S.C. § 2701 ct. seq., adopted more than 50 years after the IRA, sets the 
crikria under which gaming activities can occur on Indian lands. One requirement is thnt 
ifg::iming is lo occur on off-reservation lands, those lands must be trnst lands "over which 
an Indian tribe exercises governmental power." The authoriLy to acquire trust 1:inc.Js, 
however, is derived from the IRA; no trust hmcl ::icquisition authority is granted to the 
Sccri.::tary by IGRA. Th.:: Department has taken the position that although IGRi\ was 
intcndc<l to promote the economk dc,·elopmenl oftrihcs by facilitating Indian gaming 
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operations, it was not intended to encourage the establishment of Indian gaming facilities 
on off-reservation land. Whether off-reservation land should be taken into tmst for 
gaming purposes is a decision that must be made pursuant to the Secretary's IRA 
authority. 

Compliance with 25 C.F.R. Part 151 

In a letter dated February 13, 2007, the Department made it clear that the Tribe•s land­
into-trust application would receive a thorough and critical review under the 
Department's land acquisition regulations in 25 C.F.R. Part 151. Our review of the 
Tribe's application has identified several concerns, particularly with criteria in 25 C.F.R. 
§§ 151.3, 151.I0(b), 151.l0(c), and 151.1 l(b), as explained below. 

A. 25 C.F.R. 151.3 Land acquisition policy. 

The regulations rei1uire the Dcpaa1ment, in 25 C.F.R. 151.3(a)(3), to make a 
determination that the acquisition of the land is necessary to facilitate lribal self­
cletem1ination, economic development, or Indian housing. The justification provided 
with your land-into-trnst application directed our attention to economic development as 
the key reason for seeking our approval of this application. The proposed gaming site is 
approximately 293 miles from the Tribe's existing reservation. The application suggests 
that the economic benefits to the Tribe would be a projected cash flow from casino 
operations at the Anthony prope1ty gaming facility that could then be used to satisfy 
tribal needs on the reservation. 

B. 25 C.F.R. 151. l O(h). The need of the Tribe for additional land. 

The regulations require the Department, in 25 C.F.R. 1.51. l0(b), to evaluate the need of 
the Tribe for additional land. The Tribe owns approximately 89,600 acres ofl11.1st land. 
This application does not address a need for more land to support tribal housing, 
government infrastructure, or to resolve local land management conflicts. Rather, the 
application seeks a particular site of less than 79 acres, located 293 of miles away from 
the reservation, which has been selected due, principally, to its proximity to urban 
markets. 

C. 25 C.F.R. 151.lO(c). The purposes for which the land will be used. 

The regulations, in 25 C.F.R. 151.l0(c), require the Depattment to consider the purposes 
for which the land will be used. In this case, the land will be used for the development of 
a very large off-reservation class Ill gaming facility. 

D. 25 C.F.R. 151.ll{b). The location of the land relative to State boundaries, 
and its distance from the boundaries of the Tribe's reservation. 

The regulations, in 25 C.F.R. 151.11 (b), require the Department to consider the location 
of the land relative to State boundaries and its distance from the boundaries of the Tribe's 
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reservation. As the distance increases, the Secretary must give greater scrutiny to the 
Tribe·s justification of anticipated benefits from the acquisition, and greater weight to the 
concerns of local governments. The Tribe's reservation and the proposed Anthony 
prope.rty are located in the State ofNew Mexico, approximately 293 miles apart. The 
Department is concemed that approval of this application would not support the option 
for tribal members to live on their existing reservation and to have meaningful 
employment opportunities at the proposed gaming establishment on the Anthony property 
because the proposed gaming establishment will not be located within a reasonable 
commuting distance from the Tribe,s reservation. 

Tu your application you state that. "an off reservation gaming operation in Anthony, NM, 
is preferred because the Pueblo's current location of its existing reservation is too remote 
from major population centers and the competition from neighboring Indian tribes who 
have established gaming casinos is too great.,, Therefore, the primary expected benefit is 
the income stream from the gaming facility, which can be used to fund tribal services, 
develop tribal infrastructure, and provide per capita payments to tribal members, all 
anticipated to provide a positive effect on reservation life regardless of the distance of the 
gaming facility from the reservation. The application describes the existing conditions of 
government operations on the reservation, including the unmet needs. However, the 
general descriptions do not provide sufficient detail to allow a determination by the 
Secretary on the specific benefits expected from the use of net gaming revenues. 

The second benefit of the proposed gaming facility is the opportunity for job training and 
employment of tribal members living on reservation. Your application says, "there is 
serious unemployment among tribal members,'' and, "the Tribe's unemployment rate is 
thought to be in excess of 50%, and is possibly 66%, and there are few employment 
opportunities on the Reservation.'' Further, the application states, "[T]hc Pueblo intends 
to hire Dona Ana County residents for the casino." These statements indicate that the 
Tribe does not expect the off-reservation location lo provide jobs directly lo residents of 
the reservation. The location of the gaming facility can have significant negative effects 
on reservation life. Because the proposed gaming facility is not within a commutable 
distance of the reservation, resident tribal members wilt either= a) decline the job 
opportunity if they desire to remain on the reservation; orb) move away from the 
reservation to take advantage of the job opportunities. 

In either case, the negative impacts on rese1vation life could be considerable. In the first 
case, the operation of the gaming facility wou1d not directly improve the employment rate 
of tribal members living on the reservation. A high unemployment rate, with its attendant 
social ills, is already a problem on the Tribe's reservation. A gaming operation on or 
close to the reservation would allow the Tribe to alleviate this siluation by using its 
gaming facility as a conduit for job training and employment progran1s for tribal 
members. Provision of employment oppo1tunities to reservation residents promotes a 
strong tribal government and tribal community. Emp]oyment of tribal members is an 
important benefit oftrihal economic enterprises. 
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In the second case, the remote location of the proposed gaming facility may encourage 
reservation residents to leave the reservation for an extended period to take advantage of 
the job opportunities created by the tribal gaming facility. The potential departure of a 
significant number of reservation residents and their families could have serious and far­
reaching implications for the remaining tribal community and its continuity as a 
community. While the financial benefits of the proposed gaming facility might create 
revenues for the Tribe and may mitigate some potential negative impacts, the Tribe's 
application fails to carefully address and comprehensively analyze the potential negative 
impacts on reservation life and does not clearly demonstrate why these negative impacts 
should be out weighed by the financial ben~fits of tribal ownership of a remote gaming 
facility. 

Decision 

The Depa11ment's regulations, in 25 C.F.R. 151.3, state that no acquisition of land in trust 
status shal1 be valid unless the acquisition is approved by the Secretary. The Depai1ment 
has completed an evaluation of the Tribe's fee-to-trust application for the Anthony 
property and has detennined that it will not accept the land into trust. 

The Department's evaluation ofthis off-reservation land-into-trust application has 
jdentified several concerns, as outlined above, that lead to a detennination that the 
Department will not exercise its discretionary authority to take the parcel into trust. This 
decision is a final agency action consistent with the provisions of 25 C.F.R. 2.6(c). 

Please be advised that since this land will not be accepted into trust, the proposed site 
does not qualify for Indian gaming pursuant to IGR.A. It is our hope that the Depa1tment 
will be able to work with the Tribe to identify economic development opportunities that 
we can support mutually. 

Sincerely, 

~~ 
Carl J. Artman 
Assistant Secretary- Indian Affairs 
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