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BRYAN NEWLAND: All right. Wll, good
nor ni ng, everybody.

In §ibwe, "Mnogizhebaawagad. "

My nane is Bryan Newand. | ama Bay MIIs

| ndi an Community tribal citizen. W're a small band of
Q i bwe people up in northern Mchigan, and | have the
privilege of serving as the assistant secretary for

I ndian Affairs here at the Departnent of the Interior.

And I"'mreally glad to be back doing
i n-person tribal consultations, and I'mglad to be here
t oday.

This is actually the first of four
I n-person consultations that we're hosting in the next
day here in this roomon different things that the
Departnment of the Interior is doing. And we're here
this norning to tal k about our efforts to anmend and
revise the Departnent's regul ati ons on NAGPRA.

W' ve had a series of virtua
consultations. W have published a proposed rul emaki ng
this past fall.

And this week, | think you may have seen
we' ve extended the comrent deadline by 2 weeks to the
end of January. | know that was a topic that's been
brought up at several of our recent consultations.

So you can get your witten comments in to
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us by January 31st.

Before | -- before we get into the
substance, it's probably best to make sure everyone on
our teamgets a chance to introduce thenselves to you.

Sol will turnto ny friend and col | eague
Assi stant Secretary Estenoz here.

SHANNON ESTENQZ: Yes. Thank you. Thank
you very nuch, Bryan.

Good norni ng, everyone. |'m Shannon
Estenoz. |'mthe assistant secretary of the Interior
for Fish and Wldlife and ParKks.

So inthis role, | oversee the Nationa
Park Service, which, of course, admnisters the
nat i onal NAGPRA program

It is an honor to be with you. It's
wonderful to be here in Phoenix. M first visit to
Phoenix. So this is -- it's great to spend it with
you.

This norning we're here to receive any
| nput that you have and want to share with us on the
NAGPRA proposed rul e.

There are a couple of areas, if you do have
feelings or thoughts, wisdomin these specific areas,
we would | ove to hear it from you.

So, for exanple, we're keenly interested in
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how fol ks are feeling about how we deal with the
tinelines in the proposed rule.

So the new regul ations inpose tinelines on
museuns and federal agencies to carry out repatriation
and di sposition.

It is not our intent to inpose tinelines on
| i neal descendents or tribes or NHOs to request
di sposition or repatriation.

So how can we further -- you know, what
we're really interested in here is further allow ng
Indian tribes and NHOs the flexibility and discretion
in, you know, the step-by-step process while still
hol di ng nuseuns and federal agencies accountable for
conpl eting the regul atory process.

So it's a balance between giving tribes and
NHOs the flexibility they need while still hol ding
everyone's feet to the fire to do this work and do it
in atinely way.

The second big category is tribal |ands.
So in subpart B, Indian tribes have new
responsi bilities now for discoveries and excavations on
their own tribal |ands.

W have provided an option to del egate
these responsibilities to the BIA or any other federal

agencies, but -- but it has to be done in witing.
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So we just -- if you've got thoughts about
capacity, for exanple, in your tribes for conpleting
this work, we'd love -- we'd |ove to hear thoughts in
that area as well.

And then, finally, in the subject area of
maki ng requests. In subpart C, Indian tribes and NHOs
must nmake witten requests for consultation and
repatriation.

So these new regul ati ons, they provide for
a nore streamined and -- process, and they try to
sinplify that process.

I f you' ve got any thoughts about this
process, capacity, do you think the proposed provisions
are going to inpact your tribe's capacity and resources
for repatriation, we'd | ove to hear about that.

Havi ng said that, everything that you have
to offer us this norning is of great value, and we --
and we | ook forward to hearing it.

So, again, thank you for your tine today.

BRYAN NEWLAND: All right. | want to al so
make sure that |I'mrecognizing all of our team nenbers
who have been involved in hel ping put this together.

So over here, on this side of the room
we've got Indian -- team Indian Affairs, including our

deputy assistant secretary, Kathryn |Isom C ause; our

6

ﬁ
cﬁ Griffin Group International
888.529.9990 | 602.264.2230




© o0 ~N oo o A~ wWw N P

N N NN NN R R R R R R R R R R
a M W N B O © 0o N OO o0 M W N -~ O

NAGPRA Tribal Consultation Reporter's Transcript of Proceedings

policy advisor, Joaquin Gallegos; and we have our --
our policy counsel ors, Sam Kohn, Rose Petoskey, and
Stephaine Sfiridies, and Aiver \Waley, who was really
instrunmental in pulling these things together for us.

So as we -- if you have particul ar
questions on things too, we encourage you to collar our
fol ks and ask them questi ons.

And | know we have other fol ks here from
the Solicitor's Ofice in the back, Stephen Sinpson and
Brady Bl asco.

And at this time, I'll turn it over to Mel.

MELANI E O BRI EN: Thank you, Bryan; and
t hank you, Shannon

I want to echo their appreciation for the
opportunity to be here in person.

W have done so nuch of the work on these
regul ations and in consultation with tribes renotely.

It's very good to be back in person to hear
fromall of you

W do have sone information to share about
t he proposed regul ations in case you haven't had a
chance to dig into them

But we're really nore interested in hearing
fromall of you, to get your thoughts and your ideas,

especially on how we've done in these proposed rules.
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So do you want ne to nove into the
presentation?

BRYAN NEWLAND: Sure.

MELANI E O BRI EN:  Ckay.

Just a mnute to nove over. 1'll get this
back to you. There's one over there.

BRYAN NEWLAND: Ckay. | also forgot to
add, before you begin, Ml anie, that we do have Hal ey,
our court reporter, here in the front taking notes.

W will take our own notes as well as we go
along, but this is -- since this is an official
gover nnent -t o- gover nnent consultation on the part of
t he Depart nent.

We do create a transcript and record of
this. And just to let you knowthat -- that it's
I nportant for us as we go out of the fornal
consul tation and back to the drawi ng board, as it were,
that we have these coments in witing because we do
reference them when we're goi ng back over the
regul ati ons and maeki ng changes based on the
consul tati ons.

So | wanted to make sure you all understood
t hat .

MELANIE O BRIEN: Al right. Thank you.

kay. So if -- many of you know ne, but

8
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just to be clear, as Bryan and Shannon both said, |'m

t he manager of the national NAGPRA program and it's ny
job to assist the assistant secretaries in preparing

t hese regul ati ons and sharing sonme of the details with
you.

What | have today is an outline of sone of
the steps that we've taken so far, but al so sonme of our
goal s and our hopes for what these proposed rules wll
do.

So the NAGPRA regul ations were first
publ i shed as final in 1995. They have been anended
over tinme.

The | argest amendnent was in 2010. And
since that, since 2010, the Departnent has received
repeated requests to nake a full revision to these
regul ati ons.

In the summer of 2021, the Depart nent
conducted consultation with Indian tribes and the
native Hawaiian community on a draft text, and we
received 71 individual comments -- individual letters
t hat yi el ded over 700 specific coments on what we were
pr oposi ng.

In addition to that, in the spring of 2022,
the Ofice of Managenent and Budget conducted its

review of the proposed regulations, and that included

9

ﬁ
cﬁ Griffin Group International
888.529.9990 | 602.264.2230




© o0 ~N oo o A~ wWw N P

N N NN NN R R R R R R R R R R
a M W N B O © 0o N OO o0 M W N -~ O

NAGPRA Tribal Consultation

Reporter's Transcript of Proceedings

sonme i nteragency review.

So that brings us to Cctober of 2022 when
we published a proposed rule in the Federal Register.

W have sone goals in this proposed rule.
Qur main goal here is to sinplify and inprove the
process for repatriation and di sposition.

W have incorporated i nput fromthe
consul tations we conducted in 2021. W have
I ncorporated that to the maxi mum extent possi ble.

So we took all of those 700-plus comments
and tried to eval uate how nmuch of them we coul d
i ncorporate into this proposed rule.

As a result, we have enphasi zed
consultation in every step of the process and required
nmuseuns and federal agencies to defer to the custons,
traditions, and Native Anerican traditional know edge
of lineal decendents, Indian tribes, and Native
Hawai i an or gani zati ons.

In the very first paragraph of the
regul ations, that sentence is the |last sentence in the
pur pose of these regul ations, that deference.

What we're hoping this will do is that it
will shift the burden off of Indian tribes and NHGCs,
which is ultimately what Congress intended when they
passed NAGPRA in 1990.

10
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We have i nposed deadlines on nuseuns and
federal agencies to conplete the disposition and
repatriation process.

And we hope we have renoved the offensive
and prohibitive sections of the regulations that are
preventing repatriations fromoccurring.

The benefits that we see in these
changes -- and, again, what we're here to do today is
to find out if we've got this right, if we have
achi eved these goals and if we will realize sone of
t hese benefits.

In subpart B, which pertains to the
protection of human remains and cultural itens on
federal or tribal |ands, we hope that we have
simplified the requirenents, which will enable nore
protection of human remains and cul tural itens.

We have prioritized and required federal
agenci es take extra tinme for consultation on any
di scovery of -- on federal or tribal I|ands.

And ultimately, we hope we've reduced sone
of the ongoi ng burden and cost through the notice
publication process for federal or tribal |ands.

In subpart C, which pertains to the
repatriation of human remains and cultural itens, it is

our hope that we have realized Congress's goal from
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1990 to 1996 that requires the repatriation of human
remai ns and cultural itens.

Qur hope is that we are resetting the
process to require nmuseuns and federal agencies to
conplete their work specifically for human remai ns and
associ ated funerary objects.

Based on the current rate of repatriation
w t hout these proposed changes, we estinmate that it
wi |l take another 26 years to conplete the repatriation
of museum col | ecti ons, so our hope is that we're going
to change that tineline.

And lastly, we're hopeful that this is
goi ng to reduce ongoing costs, not only for nuseuns and
federal agencies in curating these collections that
need to be repatriated, but also for Indian tribes and
NHOs in conducting the consul ation on these.

Qur webpage at nps. gov/ nagpra, under the
regul ati ons, we have provided a | ot of different
docunents related to the proposed rule; so we're
hopeful that these docunments can assist you in
review ng the proposed rule and fornul ati ng comments.

So I'mgoing to leave it there for today
i nstead of digging into any of the specifics of the
proposed rul e.

G ven that -- the tine we have and the

12
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opportunity we have to be here with you in person, we'd
|ike to shift into conversation at this point.

"1l leave this table of contents,
basically, up so we can talk about certain specifics in
the regulations if you have questions.

And part of our goal here today is to hear
your questions as well as to hear your comments.

CASSANDRA ATENCI G | do.

MELANI E O BRI EN: Yes, Cassandra.

CASSANDRA ATENCI O Hi .

MELANIE O BRIEN. We have a m crophone for
you, just for the court reporter.

Ch, and just a note, please introduce
yourself with your nanme and your title or your

affiliation so that we can have that in the record.

CASSANDRA ATENCIO: My -- good norning. W

nanme is Cassandra J. Atencio. | amthe tribal historic
preservation officer wwth the Southern Ute Indian Tribe
and the Cultural Preservation Departnment with -- in
| gnaci o, Col orado.

And I'mglad to be here and to see faces
I nstead of on a Zoom first of all this norning. And
| Iike the weat her down here. |It's snow at hone.

How -- howin line with the |aw do you

think these regs have gotten closer to and within the

13
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spirit of what the law is?
That's nmy question.
BRYAN NEWLAND: Do you want to field that?

MELANIE OBRIEN:. | can if you'd |ike ne
to.

BRYAN NEWLAND:  Sure.

CASSANDRA ATENCI O.  There's kind of been a
di sconnect .

MELANI E O BRI EN: Absolutely. The
di sconnect, | would say, from our perspective, cones

| argely in the repatriation provision

So for collections and hol di ngs, we feel
like the intent of the lawin 1990 was to conplete this
process and nake human remai ns and associ ated funerary
objects, in particular, available to Indian tribes and
NHOs for repatriation.

And the law puts a tinme frame on that of
5 years and 6 nonths. It is alittle bit nore than
5 years and 6 nonths after Novenber 16, 1990, at this
poi nt .

So our hope is that we are resetting that
process to better align with what the act itself says
to require nuseuns and federal agencies to nmake
deci sions, specifically about human remai ns and

associ ated funerary objects, so they can go hone. That
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IS -- our goal here to realign that process.

In subpart B, | would say that we are al so
trying to realign the regulatory process with what is
in the act itself.

But in subpart B, | would say it's nore
about making it clear, sinplifying the process.

From -- the existing regulations can be
sonmewhat confusing and difficult to foll ow and
difficult to figure out what conmes next, so in both
subparts what we've done is put in a step-by-step
process so that it's clear to everyone whet her nuseuns,
federal agencies, or Indian tribes or NHOs, what the
next step is, what the process is to get to the return
of these itens to their appropriate hones.

CASSANDRA ATENCI O Ckay.

MELANIE O BRIEN: But part of our question
for youis: Dd we get there? You know, that's kind of
what we want to know wth the comments is: Have we
realigned the process? Have we reflected the original
i ntent of Congress, in your opinions?

CASSANDRA ATENCI O And the second part --
am | | oud enough?

MELANIE OBRIEN: It's nore for the court
reporter.

CASSANDRA ATENCI O The second part to

15
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that, then, that wanting to go hone, know ng that
people -- that reservation |ands is not where these
peopl e cone from

And is there a portion in the process now
about |l ands to put these ancestors on closer to where
they were found? Because they were put there in those
pl aces for reasons.

| know t hat sonetines where intentiona
excavations and different things, there's no |and.

W do have a project, in fact, we're
working on that canme fromtribal private and federa
| ands, but they're within the sane | andscape; so we're
trying to look for a place.

But in Col orado, we have our |ands for
reburial work group where we try to identify |ands that
are closer, but it just seens that it's harder.

It's good that we want to take them hone on
one point; but, then, where are you taking themto?

And | think that that's a part of the
process and a part of that -- that stal emate because it
doesn't do any good. They're still going to sit there.

The other thing is that the noney avail abl e
to do that when you're a THPO that specifically set
forth for THPO work and not NAGPRA wor k.

And so those budgets for NAGPRA are pretty

16
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17
slimwhen it cones to conpeting tri bes.

Thank you

MELANI E O BRI EN: Thank you for the
guesti on.

| think for both lands for reburial as well
as funding for this work, those both fall outside of
t he scope of these regul atory changes; however, | would
say that you are very fortunate in Colorado to have one
of the best exanples of how state, federal, and tri bal
nati ons can work together to come up with a solution.

And we often point people to Colorado as a
best practice in identifying |lands for reburial.

Unfortunately, it stops at the border of
Col orado, and that's part of the issue.

We do hope that the regulatory process wl|
facilitate nore conversations about what cones next.

Because right now, you know, our
perspective is that a | ot of conversations around
NAGPRA are on cultural affiliation or disposition and
how t hi ngs can be returned.

And we want to shift that conversation to
be about -- about lands for reburial and about where
t hese things can go once they cone hone so that the
conversation is not about just getting to that point of

being able to return. That -- that's part of our hope
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her e.

Il will say that we have tried to
facilitate, in subpart B, better options for federa
| and managers in terns of reburial

You know, it's pretty common practice
across the United States that Indian tribes prefer
human remains or cultural itens that are renoved from
federal land to be reburied nearby.

And we hope that we have expl ai ned how a
process |ike that could still work under the proposed
rule and make it nore seamess in terns of a process on
federal | ands.

In terms of funding, I'll nention that
we are fortunate that in the l[ast -- the newest
appropriation, we have additional funds for NAGPRA
grants, the | argest anmount we've ever had, just over
$3 mllion. So it's been appropriated for NAGPRA
grants.

So we're |looking for this year being a good
year. W encourage everybody to apply for a NAGPRA
grant. Those are due by March 10t h.

But, again, the hope is that we can shift
the work off of the consultation process to lead to
repatriation and -- and shift sonme of that funding into

the repatriation work itself.

18
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19
So, again, once we get through the process

of -- of these regulations, our goal would be that
there woul d be nore opportunities for Indian tribes to
use funding for repatriation.

BRYAN NEWLAND: And -- and thank you,

Ms. Atencio.

"Il just add that on the federal |ands
piece, as it relates to reburial, you know, we -- we
know t hat this whole country, fromcorner to corner,
fromsea to sea to sea, was all Indian lands. It is
all of our honel ands.

And so, you know, we can't -- we can't just
confine ourselves in our sacred places to our existing
reservati on boundari es.

And we are working across the board on
maki ng sure that all of our |and nanagenent agencies
across the federal governnent are better incorporating
that into their process.

And there are -- as you probably know
better -- far better than | do, there are all kinds of
regul ati ons about burying human remai ns on federal
| ands out si de of the NAGPRA process.

That's sonething that we are paying
attention to in trying to give consideration to how we

can be nore effective and respectful on that side,
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out si de of the NAGPRA rul emaki ng process.

CASSANDRA ATENCIO:  So -- so, then, you
know, how you're supposed to consider NAGPRA in al
your other -- when you do Consultation 106, 110,
what ever, endangered, and you thi nk about NAGPRA in
cases, you know -- when you do devel opnent and ground
di st ur bance?

And so do you think that every federa
agency has its own policy, |ike you said, about
reburial and about what they do?

Is there a way to incorporate NAGPRA into
each of your -- into each of those agencies' thoughts
rat her?

Because it seens like it's one-tracked when
it comes to consultation, whether we're tal king 106
and, you know, 110, or whatever under NHPA.

And the Forest is different because it's a
farmbill.

But is there a way to nake this a part of
what those are when you're considering your managenent
pl ans or whatever in those prograns?

How to make -- how do we make this nore up
in the front so people are noticing it and payi ng
attention to it when they're devel oping their 20-year

pl ans, is what |'m saying?
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BRYAN NEWLAND: Sure.

If -- 1 can't answer the | egal questions
about that, but what | can say is that if you have
recommendati ons for us, you know, we would be happy to
consi der them

Al so, just draw your attention to this is
sonet hing we raised in the boardi ng school report that
canme out |last year, this very issue that you're talking
about; so it's on our radar of things that, you know,
we're trying to address.

Sonme of it nmaybe statutory, which would
require an act of Congress. And where we can work with
ot her | and nanagenent agencies to nmake this work

better, we want to do that.

But if you have specific proposals that you

want us to consider wth your expertise and experience,
|'d encourage you to get those to us in witing.

And, again, we do -- we do read all these
coment s.

CASSANDRA ATENCI O Ckay.

BRYAN NEWLAND: Peopl e often say, "Do you
guys really read these conment s?"

"Yes, we really, really do as part of this

process. "

Yes, Sir.
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LARRY BENALLIE, JR : Good norning,
ever ybody.

MELANI E O BRI EN:  Good nor ni ng.

LARRY BENALLIE, JR : Is this on?

Good norni ng, everybody. M nane is Larry
Benallie, and | amthe archeol ogi cal conpliance
specialist with the Gla River Indian community, the
Tribal H storic Preservation Oficers.

And the initial presentation that | -- | --
that interested ne was that -- your proposal to have --
to allowtribes to control over data recovery
excavati ons.

I"massumng it's going to be on our | ands

that we -- because we -- because that's what -- that's
what -- | think that's what you nean.

And | totally agree with that. | totally
agree with that -- with that idea.

But | was wondering if any of you had even
taken into consideration the ability of tribes to
actually pursue control of data recovery on their
| ands.

As far as | know, | can only count -- | can
count in fingers how many tri bes are even capabl e of
doi ng that right now.

And sone of us are better at it than
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others. And | give you that. And there's a |ot of
tribes who | ack that kind of expertise and ability to
provi de guidance in this -- in this kind of data
recovery.

And | al ways wonder what is the extent that
the NAGPRA | aw revisions are proposing to the tribes to
control data recovery on the | and and what happens with
di sposition of the ancestors, the -- the consideration

that all of the tribes to excavate is desecration

peri od.

And -- and fromthe cultural views, the
different -- there's different cultural views, but
you'll amazingly find that they're all very simlar.

We all have the sanme kind of idea about the thought of
excavati ons.

And have you even considered that cultura
aspect ?

Have you even considered for the tribes who
are not quite in the position to start conmenting and
taki ng control of the archeol ogy that's conducted on
their |ands?

Have you even considered -- are you goi ng
to even provide them opportunity or expertise to help
t hem al ong? Because that's what they definitely need.

They need that assistance. And that's never been
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provided. Nothing has ever been provided in that
matter.

W get a lot of these -- we get a |ot of
these revisions to the lawto get, "Ch, and they're
going to give you this noney."

You know, the feds give you noney to go
build power lines and to extend the Internet service,
you know, and cell phone service, and infrastructure.

But they never discuss that they have to
conply with Section 106 with access to the Preservation
Act .

They never tal k about how the peopl e who
get those services are going to have to pay for them
| ater, you know.

There's no -- there's no guidance fromthe
Feds offering that. |It's just the noney. And, you
know, there's no expertise or revisions in the |aw
her e.

And 1'd just like to know and -- if -- if
the revisions in the |aw are going to allow for
expertise to be given to the tribes to -- that need it
when it cones to controlling data recovery on their
| ands.

MELANI E O BRIEN. Thank you. | appreciate

the input and the question because it focuses on an
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| ssue that we have very nuch tried to address in the
revisions to these regulations, and that is what
responsibilities tribes have on their tribal |ands when
It cones to ancestors and itens that m ght be

di scover ed.

And it 1s -- it is in the act itself, in
the law itself, that gives Indian tribes that
responsibility to care for their ancestors and itens on
their lands, on their tribal I|ands.

And we have tried to highlight that in
these revisions. It's in the existing regulations, but
it's often not exercised in that kind of a neaningful,
di rect way.

So we've tried to revise that to nmake it
clear that the tribe, in the first instance, is the one
who can and shoul d take care of those ancestors and
I temns.

But you raised a good point, which is when
tribes may not have the capacity to do so or the
necessary training or skill to do so.

And in those instances, the tribe can,
then, defer that responsibility or transfer that
responsibility to a federal agency or to the BIA in
particular, on tribal lands. That's an option.

Qur hope would be that this mght inprove
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opportunities for tribes to have better access to
technology and to training to facilitate those rol es.

For NAGPRA, of course, it's going to be
limted to those cases where there are ancestors or
items that are discovered.

What you're tal king about certainly goes a
little bit broader into other areas of just
preservati on.

But in terns of archaeol ogi cal data
coll ection, one issue that we have actually renoved
fromthese regulations, on either federal or tribal
| and, is any expectation that there will be data
recovery or data collection froma discovery of
ancestors or itens.

That is left up to the federal agency and
the tribes to decide together, again, with deference to
the tribe's opinions about whether there should be data
collection fromfederal |and and discoveries on federal
| and.

So we have tried to reduce the requirenents
there for any kind of archaeol ogical data collection
from NAGPRA-rel ated activities.

| don't think it's quite a full solution to
the problemthat you stated. And I'msorry that we

can't go further. But we have tried to at |east nmake

26

ﬁ
cﬁ Griffin Group International
888.529.9990 | 602.264.2230




© o0 ~N oo o A~ wWw N P

N N NN NN R R R R R R R R R R
a M W N B O © 0o N OO o0 M W N -~ O

NAGPRA Tribal Consultation Reporter's Transcript of Proceedings

27
It clear what the options are when there is discovery

of human remains or cultural itens on tribal |and, that
it is the tribe who can determ ne what happens next.

GERALD " SHANE" ANTON:  Good norni ng,
everybody. | am Shane Anton. |'mthe tribal historic
preservation officer for the Salt River and
Pi ma- Mari copa | ndian community.

So us, along wth Gla Rver, we have our
nost know edgeabl e peopl e on NAGPRA, not here, they're
en route, so..

But they sent nme sone of the comments. And
| think it's going to cover a |ot of these broad ranges
of stuff, but I"'mjust going to read themoff if that's
okay.

"' mnot necessarily |ooking for an answer,
just that you're aware of what we're seeking.

So the goals of the regs: One, to get
funerary objects repatriated with all burials.

Two, to recognize the spiritual nature of
sacred animals, now included in the definition of
“human remains," that SRP-M C, our comrunity does
support that.

Is there transparency in decision-nmaking
process?

And ny -- ny experience in that is that if
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t he agency or -- well, the agency or fed determ ne that
sonething is not repatriateable or goes to another
tribe or that they decide to keep it under whatever
regul ation, they never disclose who nade that decision
It may be that we're working with the
people on the |lower level; but if there's a board of
regents or sonebody el se that they answer to, they, a

lot of tinmes, wll say, "No, we won't do that," but we
never get the chance to neet them So there's no
transparency in that sense.

Have nmuseuns directly answer why they won't
repatriate in cases where they won't repatriate.

Recogni ze PPP | oans as federal funding.

Strengthen civil penalties.

Require tribal input on care, handling, and
housi ng.

Require a noratoriumon scientific testing
and research unless there is a witten perm ssion from
tribes.

Di scl ose whether or not the ancestors or
any protected itens have been treated with toxic
subst ances, have been on display, or if ancestors or
bel ongi ngs have been destroyed or discarded.

Per recent "plain | anguage" guidelines --

|"msorry -- per recent "plain | anguage"” guidelines,
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the regs should renove all references to | egal

interests and instead use "plain | anguage" deci pherabl e
by the average person.

11, right of possession cannot ever be
establi shed for human remai ns, funerary objects, or
objects of cultural patrinony. No one has the right to
sell or trade them for any reason

That concl udes the |ist.

BRYAN NEWLAND: That's really hel pful. |
was trying to keep up. | think that -- I'"'msure we'l]l
have it all in the transcript.

But thank you for the clear articulation of
your goals. And | put a star next to the federal
funding piece as well. That's a piece | haven't heard
before, and | want to make sure that we're giving a
t hor ough di scussion internally.

SHANNON ESTENQZ: The PPP.

BRYAN NEWLAND: Yeah

SHANNON ESTENQZ: The PPP fundi ng, yeah.

BRYAN NEWLAND: Yeah

Thank you

Addi ti onal comments or thoughts?

No? W're here to hear fromyou to nmake
sure that we're getting this rul emaking right.

GERALD "SHANE" ANTON: | wanted to give
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ot her people the opportunity to ask questions if there
was any, so we do have one -- | do have one.

And, again, back to the people that aren't
here. They're working closely together going through
these regs line by line.

And so one of the issues that we had a
concern on that | did -- was able to kind of see -- and
"Il be honest, |I haven't |ooked through the regs, you
know, in that sense.

But one of the things that they asked ne
was this -- I'"'mnot sure under which guideline it is.
| want to say it's either 10-9 or 10-10.

But it's the stay of repatriation issue.
And it kind of lists howthings go in a certain order.
| guess the order of the sequence of events.

But in that sequence of events, there
isn't a -- it doesn't say when things go to NAGPRA
review conmttee.

It seens like it goes froma dispute to
court or to sone kind of federal court or sone kind of
court proceedi ng.

So that whol e section seens kind of nuddy.
So I just wanted to make that comrent as wel | .

BRYAN NEWLAND: Thank you.

Thank you for that. W'IlIl make sure that
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we go back and | ook to see if we can bring sone clarity
toit.

One of the challenges with drafting
regul atory | anguage is | eaving yourself enough
flexibility to capture different situations but
speaking with enough clarity to deal wth particular
si tuations.

And it's -- it really is a skill too, but
If you -- you know, it's often we're hel ped in that
process by getting gui dance and suggested | anguage from
peopl e to nmake sure we're capturing everything.

So, again, we have extended our witten
coment period to the end of the nonth.

| know fol ks, in our nost recent
consul tation, were asking for a much | onger extension.
And one of the things | want to take the opportunity to
explainis that in our roles, tineis a finite
resource. And this is one of the priorities of the
adm ni stration.

And even fromthis point, getting to a
proposed rule and then noving into a final rule, there
has to be a review of all the public comments, a review
of all the tribal conmments, a disposition of every one,
whi ch getting everybody in the roomtogether to do

that, it's very hard to coordinate that, and then
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drafting a preanble.

And then getting final rule | anguage
that -- that gets reviewed by all the relevant federa
agenci es takes nmany nonths.

And so even fromwhere we sit today,

It's -- it's -- getting to a final rule is going to
take us many nont hs.

And making sure that we're doing this on
a--onatine frane that allows President Biden's
adm nistration to conplete this work and put it into
I npl erentati on nmeans we don't have as nuch tinme to
extend the comment period as, | think, we all would
like. And we're always m ndful of the old adage of not
| etting the perfect solution becone the eneny of a good
sol ution.

And so, you know, we did extend the comrent
period to the end of the nonth, but it wll be
chal l enging for us to neet those goals if we were to
extend the comment period nuch beyond that.

CASSANDRA ATENCI O What if our comments
are the comments that were fromthe previous draft
before you brought up this new rul emaking? |Is that
fine?

BRYAN NEWLAND: Mm hnm

CASSANDRA ATENCI O Ckay. Because we do
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have conmments fromthe original and then the proposed,
but not the one -- the newest draft ruling that cane
out .

And so part of ours were, |ike, a purpose
that these regul ations provide a systematic process
under part A for the purpose, and -- and we know
that -- so let nme read the whole letter.

The Honor abl e Bryan New and, Assi stant
Secretary Indian Affairs.

The Honor abl e Shannon Estenoz, assi stant
secretary for Fish and Wldlife and Parks and the U. S
Departnent of Interior.

Assi stant Secretary New and and Assi st ant
Secretary -- "Es-ten-own-ez"?

SHANNON ESTENQZ: "Es-ten-knows."

CASSANDRA ATENCI O "Es-ten-knows"?

SHANNON ESTENQZ:  Mm hnm

CASSANDRA ATENCI O  Ckay. The Southern Ue
I ndi an Tri be thanks you for your | eadership on behalf
of the Departnent of Interior to conduct
gover nnent -t o- governnent tribal consultation -- | had
problems with W-Fi, anyway -- on the draft proposal to
revi se regul ations inplenenting the NAGPRA, on behal f
of the Departnent to conduct governnent-to-gover nnent

tribal consultation on the draft proposal to revise

33

ﬁ
cﬁ Griffin Group International
888.529.9990 | 602.264.2230




© o0 ~N oo o A~ wWw N P

N N NN NN R R R R R R R R R R
a M W N B O © 0o N OO o0 M W N -~ O

NAGPRA Tribal Consultation Reporter's Transcript of Proceedings

34
regul ations i nplenenting the Native Anerican G aves

Protection and Repatriation Act.

W recomrend and request that this round of
comments not be the only opportunity to engage before
the final rule and prior to the regular noticed and
public comrent process.

More than 10 years have passed since the
Departnent |ast consulted on the NAGPRA process.

In the interim wth the help of transparency and data
reporting fromthe national NAGPRA program we have

| ear ned much about how the process has, at tines, been
i neffective for Indian tribes.

We wel conme this opportunity to assist in
i dentifying the best way to repair and repl ace
processes that |ead to the healing and nending of the
trauma that has happened through the collection of our
ancestors and their cultural itens.

W hope that this efforts |leads to a NAGPRA
process that also repairs and heals federal agencies
and institutions fromthe burden of historic traum
their collections have caused.

Wil e we appreciate the overview or changes
provi ded by the National Park Service, the full draft
proposal is extensive and significantly restructured

fromthe current regul ations.
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We respectfully request that you provide
us -- and you already did -- with the draft preanble
t hat acconpani es this docunent and the redline markup
of the changes, what you guys, this is -- this was
bef ore Decenmber when we had first put this draft
t oget her.

Subpart A, in general, the purpose, these
regs provide a systematic process for the disposition
and repatriation of Native American human renmai ns,
funerary objects, sacred objects, and objects of
cultural patrinony under the Native Anerican G aves
Protection and Repatriation Act of Novenber 16, 1990.

W are concerned about the om ssion of
| i neal descendents, Indian tribes, and NHOs which are
whose -- which are those who rights to cultural itens

will be affected by the NAGPRA processes.

And, CU 25 USCA subsection 3002(A)12(A) and

(B) covering the priority of ownership and control of
cultural itenms under NAGPRA.

And | don't know if you've already
addressed these things within that, but, therefore, we
recommend anmendi ng the purpose to read as foll ows:

Pur pose: These regul ations provide for the
systemati c process for the disposition and repatriation

of Native Anerican human renmains, funerary objects,
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sacred objects, and objects of cultural patrinony.
Just because the first way -- it just says

“"human remains," which doesn't give you a clear
di stinction between Native Anmerican and ot her peopl es,
besi des us i ndi genous creatures.

So that was a -- one portion because, you
know -- and especially for the | ayperson because then
you get into -- we don't -- NAGPRA only covers tribes
that we only care -- you know, our only concern is wth
Native Americans, so that portion

And -- and offers to cultural patrinony to
| i neal decendents, Indian tribes, Native Hawaii an
organi zation, and others under the Native Anmerican
Graves Protection Act, dot, dot, dot.

Applicability, these regulations pertain to
Native Anmerican human remains. W recomend keepi ng
the phrase "pertain” to the identification and
appropriate disposition of.

And then, 1, discovered on or excavated
from

['"l'l just send these to you guys, okay,
rat her than going through this line by Iine? 1'm going
to bore everybody. Thank you.

But anyway, but we do have comments.

| just need to knowthis is the correct email?
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BRYAN NEWLAND: Mm hnm

CASSANDRA ATENCI O Ckay. Thank you.

BRYAN NEWLAND: And diver can help too
troubl eshoot the -- you know, where -- where the
comments go to and confirm ng that you got them

CLI VER SHALEY: Yeah. So if you've got any
guestions, the email address up there,
consul tati on@i a. gov, or you can enmail nme directly.
It's just oliver.shal ey@i a. gov.

And then if you need that, you can cone and
just find nme when we're done here today, and | can take
that for you

BRYAN NEWLAND: That's the first tine |'ve
heard "i ndi genous creatures” in a fornal
gover nnent -t o- gover nnent consul tati on

Al right. Any additional comments?

We're here at your disposal.

MELANIE O BRIEN: Can [|?

BRYAN NEWLAND: Sure. CGo ahead, ma'am

MELANIE O BRIEN: It's always a good
opportunity, especially with the assistant secretaries
here, if you have exanples or situations that you
experienced in trying to acconplish a repatriation or a
di sposition, exanples and real-life scenarios often

hel p us better understand how we can nmake the
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regul ations better fit the actual experience.

So if you feel like you' d like to share
sonmet hing, that's another way to nove forward and to
give us nore input, where you've had trouble wth these
regul ations in the past.

| al so know that coul d take days.

GERALD "SHANE" ANTON: Based on that
question, since you asked, | had a concern, and |I'm not
sure how the regs woul d address it.

But as an exanple, we've tried to
repatriate things fromthe BA. And | don't know if
they' re under the NAGPRA category. But they were
reluctant or they wouldn't do it or, rather, they went
t he permanent |oan route; in other words, "W'll
permanently loan it to you, but we won't follow
NAGPRA. "

Are there issues that can address that so
they can be repatriated under the way they should be
repatriated?

And why do the agencies take that stance?
What's the reason they don't want to repatriate per the
| aw?

BRYAN NEWLAND: That's a great question,
and | don't have -- | don't have an answer for you

t oday, but Stephen mght. He's got his hand raised in
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t he back there.

Aiver is getting his steps in today.

STEPHEN SI MPSON, ESQ : Yeah, this is
St ephen Sinpson wth the Solicitor's Ofice.

The issue is, sonetines, one of authority,
especially for -- the NAGPRA gives all federal agencies
statutory authority, okay, the power under a statute
for disposition for repatriation, for taking things --
itenms out of agency collections and giving them back to
tri bes where they should be. Okay?

But it's only those certain classes of
i tens.

The other statutes often -- will sonetines
do that kind of thing for other classes of itens that
t he Federal Covernnent has, but the Bl A doesn't have
t hat many of those.

And so we've tried -- and has actual ly
fewer of those than sonme other federal agencies do.

So we've tried to work with -- the BI A has
tried to work with tribes in sone cases to be able
to -- and, quite frankly, has been probably nore
fl exi ble than we should -- than they should be if they
get legally challenged on it, but nobody has chal | enged

it.

So there's a few -- a few cases where we' ve
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been able to do that. But it is -- it is very rare.
And that's the main reason why, is -- is having the
authority from Congress to be able to give -- to be

able to give you back what, yes, should be yours.

There is -- it's not -- it's not a |ack of
recognition. And anybody that |'ve ever worked wth,
with the BIA in 23 years of representing the BIA on
all of this, it is not -- it is not any |lack of desire
to do that or lack of a recognition that that's what
shoul d happen.

It's a lack of authority from Congress to
do it.

SHANNON ESTENQZ: Just as a clarifying
guestion, Stephen, just so that | understand --

STEPHEN SI MPSON:  Sure, Shannon.

SHANNON ESTENQZ: -- what you're
expl ai ni ng.

Are you -- are you saying that objects that
are not covered by NAGPRA in this case? Because NAGPRA
does apply to BIA; correct? It gives --

STEPHEN SI MPSON, ESQ.: Yes -- no, he's
referring to -- | understand the question to be
referring to objects that are not covered by NAGPRA

SHANNON ESTENQZ: | see. (kay.

STEPHEN SI MPSON, ESQ.: Yes.
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SHANNON ESTENCZ: CGot it.

BRADY BLASCO, ESQ : Brady Bl asco, also
with the Solicitor's Ofice.

I want to add that just that this authority
i ssue has been on the radar of many agencies for a |long
tinme.

And while there hasn't -- | don't think
there's been an opportunity yet to address it for, say,
| i ke, archaeol ogi cal collections across the federal
gover nment .

There have been sone steps taken. 1In
particular, the Park Service finalized a rule this |ast
year that created sone |imted circunstances for the
deaccessi oni ng of sone archeol ogi cal collections
col l ected under ARPA and sone other laws in the past.

It is -- it islimted, but it's a first
step towards agencies exploring how far they can go to
address these other itens that are not subject to
NAGPRA and how those m ght be -- "deaccession” is the
term nuseuns use. So basically, they're returned or
transferred to fol ks who m ght have a greater interest
In themthan the -- than the nuseuns and the agenci es.

STEPHEN SI MPSON, ESQ : And to add to what
Brady was saying on the -- on the further efforts...

In 2010, when we issue -- when we issued
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the regulation on cultural -- on return of culturally

uni dentifiable human remains in the NAGPRA process,
there's a |l ot of discussion in the preanble of that
regul ation of disposition of authority.

And to the -- and that is one of the
reasons why | think you nentioned earlier why
associate -- why we say in that reg -- said in that
regul ation and say in the current NAGPRA regul ati ons
t hat associated funerary objects may be repatriated as
part of that process, but it's up to the federal
agency.

And it depend -- and we say in that witten
NAGPRA and the preanble to that regulation that it
depends upon the agency's disposition authority.

| wanted to note that in this update, in
t hese proposed regul ati ons, we have changed our
Interpretation of that portion of the act and are now

proposing to say that associated funerary objects nust

go back.
So we've at |east cone that far on it.
BRYAN NEWLAND: Shane, thank you for
raising that issue. And that's sonething -- these are
al ways -- when | cone into tribal consultations,

| always | eave | earning about issues that | didn't

expect to | earn about.
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And so this is another one |'ve marked for

a followup conversation. So thank you for that.

CASSANDRA ATENCI O | have a questi on,
t hen.

So what about for, like, private nmuseuns
and -- and a state nuseumthat received hel p during

COvID fromthe federal agencies? Now are they subject
t o NAGPRA?

Because we have a museum that nmay have
replicas and may have funerary objects that are within
them and they asked for -- during COVID, they asked
for federal assistance.

Now can we apply NAGPRA to themto -- to
engage i n consul tation?

STEPHEN SI MPSON, ESQ: W are in
conversation wth the Small Business Adm nistration on
t hat point.

And the fact that two of you have now
mentioned it at consultation nmeans that we're going to
have to respond to that point -- that question in the
final rule, and we will do that.

W don't know yet, but we wll --

CASSANDRA ATENCI O And then --

STEPHEN SI MPSON, ESQ : -- but we will --

but we will check it out.
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CASSANDRA ATENCI O. Because, you know,
we' ve been trying to figure out how we can nmake --

| don't want to say "nmake," but have this nuseum adhere
and at | east engage in -- in our perspective.

And so that's kind have been where we're
at, especially with a replica on display.

STEPHEN SI MPSON, ESQ: W' re working on

CASSANDRA ATENCI O Ckay.

STEPHEN SI MPSON, ESQ : Thank you.

CASSANDRA ATENCI O | wanted you to say
"yes."

STEPHEN SI MPSON, ESQ : | know, but | have
to -- | knew you did, but | have to talk -- | have to
talk to other |awers first.

SHANNON ESTENQZ: Yes -- yes -- yes, and --
my mcrophone is not working. Hello?

MELANIE O BRIEN: It just takes a nonent.

SHANNON ESTENOZ: My -- hell 0?

|'"ve learned that "yes" and "no" don't seem
to be in the Governnment's vocabulary. Just |ike "yes,
period; no, period.”

"No" is nore frequent than "yes."

CERALD " SHANE" ANTON: | guess as a

followup to that exanple of issues, so we work closely
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with the Pueblo G ande Museum And they did a |ot of

excavation, | think, back in the '20s, '30s. But

they -- at that tine, the director -- and | can't
remenber his nane. M people wll help nme back

there -- but he -- he loaned -- and | don't know if it
was nore of just a gentleman's agreenent -- to a -- to

a museum i n Gkl ahona.

And the Cty recently found out about a
Cty archaeol ogi sts who we work with all the tine, the
City of Phoenix, they nmade it known that -- |'msorry.
What's the nane of it? -- Wolaroc Museum and they're
a private institution.

So the friendship between the previous
director and the gentleman who started Wol aroc was --
like | said, that's the gentl eman.

But it was under excavation of Puebl o
G ande Museum And | think the Bl A cane back and
determ ned that the gentleman didn't have the
right of -- didn't have the right to nmake the | oan

based on -- again, this is back in the '30s and ' 40s.

So we required of Wolaroc, "Can you |l et us

know if this BIA has got involved with this?"
They say "Yes." You know, we should have
control of that. Wbolaroc has been resistant in

saying, "Well, we're a private museum W don't
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follow -- we don't have any federal funds or any

federal nexus; therefore, we do not have to conply," or
you know. . .

But we're pretty sure they got PPP | oans.
And that's the reason for us saying, "Yes, you did get
sone governnent noney. And, yes, you should conply."”

But, again, that's just our stance and not
a |l egal stance. Just, | guess, a noral one from our
poi nt of view

So that's just another exanple. And that's
still ongoing. W haven't -- we're deciding now
whet her we are going to litigate or not, but that's
where we are.

Oh, d El sa [phonetic], that's the
gentl eman from Puebl o Grande.

SUNDAY EI SET: So - -

BRYAN NEWLAND: Oh. |I'msorry. Can you

share your nane?

SUNDAY EI SET: Oh, I'msorry. |'m Sunday
Eiset. I'mwth the Salt River Pima-Maricopa |Indian
Conmmunity THPO |1'ma dig archeol ogi st.

Simlar to that, they're dealing with a
case where Abel Hourary [phonetic] had lent a
collection with -- of ancestors and associ ated objects

and other things to the Mexico City, the Miuseo Naci onal
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I n Mexi co.
And they are now -- and that was kind of a
| oan that -- or not a loan -- that ASM did.
And so they're involved in trying -- and

the BIAis also involved in trying to work with the
Miuseo to return those collections. And that's been
very difficult.

And I'm you know, famliar wth other --
I"mvery famliar with the Yaqui repatriation case, so
| know how that can go outside of the NAGPRA process.

And | know that there's no real franmework
for doing this kind of thing within the framework of
NAGPRA.

But I think I would just kind of raise
t hat, again, as another exanple where | can see tribes
are having problenms with nuseuns that are internationa
I n scope and respecting the wi shes of the tribes.

SHANNON ESTENQZ: Can | ask a question of
St ephen?

BRYAN NEWLAND: Yes.

SHANNON ESTENQZ: Just stick -- just
sticking with this topic for just a nonent to clarify
ny under st andi ng, Stephen or Brady, what qualifies as
federal funding.

So, in other words, for an institution to
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be pull ed under the NAGPRA regul ations, is that defined

in the statute or is it an interpretation? Is it a
| egal interpretation? Is it in the regs? And what is
it generally?

Because there are all kinds of ways of
getting federal funding one-off federal grants and the

l'i ke.

BRADY BLASCO, ESQ: So there's a w de
variety of versions of federal funding that -- that --
that would count as federal funding under the
regul ati ons, under the act, to nake institution that
m ght not even normally look |ike a nuseumqualify as a
museum under the regul ati ons.

We di scussed sone of that, but | think it
woul d be best to refer to the preanble where there is
anal ysis of what sone of that -- sone of that includes,
and it's fairly consistent with analysis that was done
in prior durations of the regulations as well.

SHANNON ESTENQZ: Ckay. Ckay.

BRADY BLASCO, ESQ : Questions such as
about the PPP | oans are difficult for us just because
t hose are so new conpared to sonme other fornms. So we
have to figure out what bucket those actually fit in --

SHANNON ESTENQZ: Yeah, okay.
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BRADY BLASCO, ESQ : -- but there's a nunber
of buckets addressed in the preanble, nost of them
count as federal funding.

There are a few exceptions that conme up
towards the end of that -- of that section, which
| could provide a page nunber or sonething if you give
me a second.

STEPHEN SI MPSON, ESQ : And one ot her point
on that is -- and just, Shannon, it is not -- it is not
in the statute.

The statute just says "Receives federal
fundi ng," and | eaves the agency up to -- | eaves that up
to all of us to figure out.

But one of the great ways we have
consistently interpreted it through the years has been
that in the instance, for exanple, of state
universities --

SHANNON ESTENQZ:  Yeah.
STEPHEN SI MPSON, ESQ: And their

mIseuns - -
SHANNON ESTENQZ:  Yeah.
STEPHEN SI MPSON, ESQ : -- that if --
that every -- every state receives federal funding;

therefore, every entity of the state receives federal

f undi ng.
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And that flows down to state universities.
It flows down to nuseuns that are run by states,
museuns that are run by state universities. It flows
down to local -- localities that get -- that get
funding -- noney fromthe state or directly federa
funded and vocal -- the offices in those localities,
| i ke coroners' offices that you wouldn't think of are
museuns but actually are for purposes of this statute.

So it is still a fairly broad reach --

SHANNON ESTENQZ:  Yeah.

STEPHEN SI MPSON, ESQ : -- and -- and we
keep -- as Brady said, you know, there -- some of this
Is well established in -- in the -- sort of the way

we' ve been working on the act and in the sort of
federal community.

Because Congress uses this -- uses this
criterion a lot, and so there's a | ot of people who are
working with this -- with this issue.

The thing wth PPP loans is they are new.
We haven't been able to contact -- figure out who to
contact and then talk to extensively enough with this
particul ar problemas to whether it -- howit works in
this issue.

W' ve heard how it works with people who

get federal grants in general or with not-for-profits
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who get, you know, in sone other contexts, but not in
this particular one. And that's what we're trying to
work with the SBA on figuring out.

SHANNON ESTENQZ: Ckay. Thank you.

BRYAN NEWLAND: And, Sunday, if | can
just -- with regard to your exanple, you know, we've
got a brand-new |law in the books now in the STOP Act
that President Biden just signed in the |last 2 weeks --
2 -- 1 lose track of tinmes around the holidays, so
forgive me -- but that deals with internationa
trafficking and objects of patrinony.

And so we're trying to understand now
the -- the intersection of that wth NAGPRA as well and
what our obligations and -- and responsibilities are at
t he Departnent of the Interior

And Mel anie infornms nme that we've actually
got a briefing up in the very near future to discuss
t hat .

So that's on -- that's on our mnds as well

as the international context and how that all plays in

her e.

But in a brand-new law, the initial
i mpl ementation often -- you know, when a lawis first
put into effect, the first ways that you use it, |ike

anything else in life, becones habit for us.
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So we want to nmeke sure that -- and
precedent -- we want to nake sure we're getting this
part of it right and -- and neeting the spirit of the
| aw.

Maybe the coffee has worn off from
everyone, but, you know, we can -- we can hold for
final cooments. W can break early if you want, but,
you know, we'll leave it up to you guys.

We had 3 hours schedul ed, so we want to
make sure we are available to do the fornmnal
consultation on the record. And, again, the witten
comments are incredibly helpful as well.

And |l et nme just add on behal f of the
Departnment is -- that this is -- this is one of the
first rules that we took up wal king into the
Departnent, the president's admnistration.

Probably within our first 60 days on the
job, we were pulling together a teamof folks to go
forward with this rul emaki ng because it's inportant to
Secretary Haaland, and it's inportant to us. And it's
our intention to get this rule done and get it to fina
so that this admnistration can use it and not only get
the rule on the books, but then to make sure that we're
setting the first -- you know, we're setting the stones

for inplenentation in creating those good habits for
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the Departnent for future adm nistrations.

So we're going to continue to press forward
on this, and I just really encourage you to -- you can
hel p us along by getting comments in before the
deadline so that we can use themas they're part of the
record, which the adm nistrative record, in all of
this, getting witten comments, getting coments in
these transcripts, is very hel pful for us when people
rai se questions or challenges down the line, and we
can -- we can point to |language in the regul ations that
are tied back to what we've heard in the consultations.

Yeah.

DESI REE DUNCAN: Good norni ng. And thank
you for having us. | apologize for us being late. W
went to the wong BLM downtown but wanted to introduce
our sel ves.

"' m Desiree Duncan, the director of Native
Lands & Resources with Tlingit & Haida.

And this is Harold Jacobs. He's the
cultural resources specialist, and he has a weal th of
know edge.

W are going to submt sone witten
coments, but we wanted to get President Peterson's
approval first.

But, Harold, did you want to share anything

ﬁ
cﬁ Griffin Group International
888.529.9990 | 602.264.2230




© o0 ~N oo o A~ wWw N P

N N NN NN R R R R R R R R R R
a M W N B O © 0o N OO o0 M W N -~ O

NAGPRA Tribal Consultation Reporter's Transcript of Proceedings

about your experiences, good or bad?
HAROLD JACOBS:. Good norning. Thank you.
One of the problens we had was where the
regul ati ons say, "Upon receipt of a valid claim the

museum has 90 days," but then there's always this word
where they' Il stick on it and hang on it.

So the museuns took it upon thensel ves to
determ ne what was a valid claimand what wasn't.

And we just settled a claimin My that
took 20 years after we submitted the claim

Anot her museum we went to, actually, had
armed guards in the roomwat ching over the objects
while we did a consultation. That shouldn't happen in
any nmuseum That was the Springfield Science Miseum

When we first got these inventories in
Novenber of '93, the Denver Art Miseum sent out a |ist
of five objects that they determ ned net the
requi renents of NAGPRA.

My predecessor said, "You don't get to nake
that determnation. That's ours.” But we still ran
into that problem

And wth the -- that same nuseum the
Denver Art Miuseum | was tal king with anot her nuseum

about the problemthere, and the director of that

museum sai d, "The problemis when you have a nuseum
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with art collections -- an art nuseum as opposed to a

museum t hat has an ant hr opol ogy section, where art
nmuseuns only view the nonetary val ue of objects and
what it nmeans to their collection and not the, shal
| say, human connection that the tribe needs or has.

And then there's the nuseumright in
downt own Juneau, which sits in the mddle of Tlingit
territory, which has, on record, said that they don't
have to conply with NAGPRA. [It's just an advisory |aw.

But I wanted to comment on the objects
taken from graves.

We had two nuseuns -- we had a shaman from
her clan, actually, that was buried in 1853, and the
objects got distributed to several nuseuns.

Two nuseuns said, "Yes, we'll return them
as unassoci ated funerary objects.”

The other the nuseum said, "No, his
predecessor had the right to sell it, so we're not
giving it back."

But shoul d these objects be clainmed with
that or should they -- since they once had human
remains with them-- be listed in an inventory
conpl eti on?

MELANIE O BRIEN. Hello. And both of you,

wel come from your long journey from Al aska.
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Harol d, | don't know why every tine | see
you, you, seemto | ook younger, but it -- maybe it's
t he hat.

You know, | think that's one of the issues

we've tried to really clarify in these revisions.

When it cones to whether an object is -- a
funerary object is associated or unassoci ated, that the
only determning factor under the law is where the
human remains are presently.

So the answer to your question depends on
where the remains of that individual are.

If they were |eft alone and not renoved,
then the objects are unassoci at ed.

But if you do know that the human remains
were al so renoved, even if they' ve been returned, that
woul d qualify the object as associ at ed.

So that's a part of the question -- the
answer to your question.

But | think, Harold, in light of your
experiences, which | have heard echoed across the
country by many ot her individuals, one aspect of these
revisions is adding to every definition of a sacred
obj ect, an object of cultural patrinmony, or a funerary
obj ect, that the objects nust be identified according

to information provided by Indian tribes and NHGs.
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So we've added that requirenent to the
definitions thenmsel ves so that a nuseum nust take into
account your identification of the object as a sacred
obj ect or an object of cultural patrinony.

And to get to both your situation as well
as to what Shane nentioned earlier, where a nuseum
refuses to repatriate an object, we require themto
explain that to you when they respond; and,
furthernore, in relation to your 20-year problem we
require themto nmake that response within 60 days.

So if they're not going to accept your
valid claim they nust tell you why, and they mnmust do
it in a certain anount of tine.

It's our hope that those steps, even just
maki ng t he museum explain why they're not going to
repatriate, will prevent the kinds of obstacles that
you' ve faced.

We're hopeful if they don't have to -- if
t hey have an option of repatriating or witing down why
they're not going to repatriate that they may not want
to wite it down or they nay then agree to repatriate.

O when they do wite it down, it gives you
something to challenge in witing. And that's part of
t he goal here.

| know all too well that -- the tinme and
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effort that it takes to get nuseuns to do what they're
supposed to do under the | aw

So our hope is that these regul atory
changes will have an inpact.

BRYAN NEWLAND: Thank you, Mel anie.

HAROLD JACOBS: Anot her question. Has
the -- has any nmuseum actually ever been fined for a
nonconpl i ance?

MELANIE O BRIEN: Yes. 20 nuseuns have
been found to have failed to conply. Not all of them
resulted in a paynent, but many did.

And, again, part of the regul atory changes
here are to establish a process so that when the
process does not occur, it is easier for atribe to
make an allegation that they failed to conply.

So if a nuseum doesn't respond to you in
60 days, or if they respond that they're not going to
repatriate, and they don't explain why, those could all
be failures to conply, and we could seek civil
penalties if that's what you choose to do.

So we're hoping to increase the opportunity
If not to nake those allegations and to fine nuseuns,
at least to have that as an extra pressure that can be
appl i ed.

BRADY BLASCO, ESQ : Again, Brady Bl asco,
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Solicitor's Ofice, for those who wal ked in to know who
i s tal ki ng.

| just want to add on to Melanie's point or
maybe enphasi ze that the issues you're describing at
present, all of these STOP points where a nuseumin
particular -- since |I'mabout to talk about civil
penalties, we're tal king about nuseuns, not federal
agencies -- but all of these STOP points that cone up
W th nmuseuns currently don't fit any of the listed
failures to conply in the civil penalty section.

That's an issue right now under the
exi sting regul ati ons.

What' s bei ng proposed now and what Ml ani e
was just talking about is howthat listing of specific
failures to conply woul d be renpved in the civi
penalty section.

A failure to conply woul d be defined nuch
nore broadly to pick up on many of these procedural
steps, these procedural elenents, where soneone isn't
responding in a certain tine or sonmeone isn't providing
a notice at the right tine.

It provides substantially nore recourse to
tribes to raise these issues to the Departnent and --
and seek a civil penalty investigation.

CASSANDRA ATENCI O  Cassandra, can you give
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us an exanple, like, as far as a penalty that you said

"defined nore broadly now'? But can you give ne an

exanple? Like, is it raised? 1Is the nunber -- the
anount of penalty raised and -- and..

BRADY BLASCO ESQ: So, yeah, | -- the
penalty anmount isn't itself raised -- Melanie, correct
me if I -- if | msspeak -- but the factors by which

t he Departnent can consider how high or how | ow it
shoul d be are broad.

The point | was trying to get at before is
| ess about the anmpunt, though, and nore about what can
actually constitute a failure to conply in the first
pl ace.

Whereas, right now, without a tine frane
requi renent for a response froma nuseum there is no
failure to conply with the act. The act didn't define
a conpliance el enment there.

By adding tine frames in, by adding
requi renents for responses and what those | ook |ike,
there's nore process in place now that can be
considered part of the systematic process, part of what
conpliance | ooks Iike.

And then, in conjunction with the changes
to the civil penalties section, failure to conply with

those el enents are now potentially subject to a civil
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penal ty, which they weren't before.

Because, again, there are about 11 |isted
failures to conply. They're very specific in the
current regul ations.

CASSANDRA ATENCI O  Ckay. And now | have a
question, and that |leads ne to a question.

So what about -- so a nuseum sends you
out -- because we're getting bonbarded now, right, from

all the different universities and nuseuns to do that.

But there -- | have two interns and ne.

And -- and so being able to consult
effectively within those tine franes and answer -- and
provide a response is kind of -- is kind of a hindrance

for us because we have so nmuch ot her beyond besi des the
NAGPRA, and many tribal offices are the sane.

It's how are we -- how can we
effectively -- is it witten in there effectively --
communi cate with each other to make sure that we stay
Wi thin those tinme franes?

Because | don't want, like, say, us as a
tribe wanting to culturally affiliate with the -- with
the remains froma nuseum and sonebody el se step in,
and we're just bonbarded.

Is there a way to nmake sure that -- because

| know that tribes are under no -- no tine franme |ine,
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but nuseuns are.

So that -- that works. So then, therefore,
we are too. And so I'mjust trying to make sure that
we're not doing -- just being a clearinghouse for
remai ns to get off and go to sonewhere wi thout proper
consultation, | guess is ny point.

And how do we make sure because if -- what
you were tal king about, for penalties?

But just in those tine franes, it nmade ne
t hi nk about how do we as a tri be stay engaged to nake

sure beyond just | ooking at the Federal Register every

day?

Because | can tell you right now, we -- you
know, it's, |ike, once a week, maybe, if |'m]l ucky.
And not just not -- not just not NAGPRA stuff but
ever yt hi ng.

And maybe -- and -- and besi des | ooki ng at

Nat i onal NAGPRA Revi ew and what the universities are
doi ng, and plus whatever is on the website.

| just want to nmake sure that -- because we
have two nuseuns that want to talk to us within this
next nmonth in consultation and the costs.

So, | guess, getting to those pl aces,
utilizing NAGPRA because it takes tinme for grant noney,

is there a way for us to stay engaged within those
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tinmelines? That's ny basic question after all of that.

And then, as far as broadened penalties, is
there a way that -- is there a person that we can talk
to -- who do we send the penalties to are the
conversation froma tribe, and then is there someone
that can help us wite that if we're not capabl e?

MELANI E O BRI EN:  Yeah, so your first
guestion, Cassandra, is -- is one of the challenges of
t hese regul ations, is how do we bal ance requiring
museuns to take actions by certain tinelines and yet
provi di ng opportunities for tribes to engage and
consult if they wish to do so.

You know, we have tried to strike that
bal ance when it conmes to human renmai ns and associ at ed
funerary objects.

W have required nuseuns -- under the
proposed rule, a nuseum woul d be required to update
their inventory within 2 years.

And the first step in updating an inventory
Is to initiate consultation with tri bes.

Tri bes can, then, choose whether to respond
and whether to engage in consultation or not and can
set atineline for that, but it nust fit within that
2-year requirenent unless a nuseumis -- wants to apply

for an extension to that 2-year tine frane.
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And that extension would require evidence

that they have reached out to tribes and that the
tribes are in agreenent that the process should
continue and take additional tine.

And 1'll say that, you know, in terns of
responsibilities for approving an extension, that rests
with the Assistant Secretary Estenoz.

She's the one who w Il decide whet her
museuns can have extensions or not and whether they
have worked effectively with tribes to allow for that
tinmeline to be extended.

Li kewi se, with civil penalties, ny office
I's where you would send the allegation. And it doesn't
matter what exactly the allegation says. |If there's
not enough information, we'll conme back to you and ask
for nore information to clarify.

CASSANDRA ATENCI O Ckay.

MELANIE O BRIEN: But, again, the -- the
responsibility for that action, that civil penalty,
rests wwth the assistant secretary.

So, you know, | think that, you know, you
see me a lot, and -- and | talk about this a lot, but
the opportunity here with both of the assistant
secretaries here is that these are really the -- the

officials that nake nmany of these decisions ultimately
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about civil penalties and extensions and certainly

about what goes into these regul ations.

So |l think it's just an opportunity to
hi ghl i ght that chain of responsibility that we have
wi thin the Departnent.

And, you know, we certainly wel conme anyone
to ask questions that are related to a civil penalty
action.

| think that many of you know we've hired a
full-time investigator. So his job is to talk to you
about an allegation and what he can do to help
understand what the issue is and try to bring it to a
resol ution.

I wll say that we're hanpered right now
because of the regulations and what constitutes a
failure to conply.

| don't know if you want to add?

CASSANDRA ATENCI O | have one nore
questi on.

SHANNON ESTENQZ: Only that that's -- you
know, that that's yet another -- it's another reason

why finalizing these regulations is so inportant.
Because then when the -- you know, then
| amthe person that gets to inplenent those and gets

to, as Bryan nentioned, start to build that nuscle
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menory for the person, then, who cones after ne.

So if I'"mable to make deci sions under the
new regul ations, that starts to set precedent so that
t he next assistant secretary who cones, then, is
nore -- is, you know, not necessarily bound. It is
that discretionary decision, but certainly the
precedent is there.

CASSANDRA ATENCI G Ckay.

SHANNON ESTENQZ: So thank you for -- for
surfacing this because this is, | think, a really
I nportant elenent that we haven't tal ked about that
hasn't surfaced in previous consultations.

CASSANDRA ATENCI O:  And then as far as
having the delivery of witten docunentation under the
regs, C, "Duty of Care," and it would -- "Duty of
Care," it would be 1E -- no, it would be just E -- how
do we make sure that these aren't FO A-able for those
docunments that we send?

MELANIE OBRIEN. It's a very good
guestion. And the only confident answer | can give you
on protection of sensitive information is not to submt
it in witing.

CASSANDRA ATENCIO.  But it is.

MELANIE O BRIEN: Well, and that's where

| think you need to | ook at closely at what is required
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to be submtted in witing.

You are required to submt requests for
repatriation. That is true. And that request for
repatriation may need to contain certain information.

But does that -- does the request require
I nformati on beyond an assertion that this is an object
of cultural patrinony or a sacred object? Not
necessarily.

And if that's information that the nuseum
requests of you, then that's information that you
protect by saying, "Let's consult onit, |land we can
explain to you further why it's a sacred object or why
It's not an object of cultural patrinony,"” or you may
say it just is.

And, "Museum you have to make a deci sion
based on our assertion.”

| think that there -- there is a
requi renent for witten docunentation in these
regul ati ons, but we have tried repeatedly to nmake cl ear
that specific information, which my be sensitive
information, is not required to be put in witing
because it ultimately could be subject to sone kind of
di scl osure, whether under FO A or other state | aws.

CASSANDRA ATENCI O  So, then, what if you

have two -- what if you have two conpeting -- two
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tribes that are making the sanme claim though, and then

you're trying to think about preponderance of evidence,
right, and this is the nmuseum then would it be easier
to do group affiliation? |Is that a part of this too?

MELANI E O BRI EN: Absolutely. Yes.

CASSANDRA ATENCI O All right.

MELANIE O BRIEN: So we try to make very
clear that a joint request is not a conpeting
request --

CASSANDRA ATENCI O Ckay.

MELANIE O BRIEN. -- And that the only tine
that a nmuseum nust evaluate nmultiple requests is that
If they are, in fact, conpeting, if they are opposing
each ot her.

And in those circunstances, then, there is
information that's needed, and the nuseum nust eval uate
it, but it's not necessary that the specific details be
provided in witing.

CASSANDRA ATENCIG  Can that be -- | think
that would be a comment to be insert in there as part
of confidentiality, sonme sort of clause within the
regs.

Li ke how we have Section 304. There's not
very neat in it, very nuch for 106, but we have that

confidentiality clause. And | think there needs to be
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sonme sort of |anguage that kind of helps a part of

that. That's off ny head.

MELANIE O BRIEN: Yeah, and this is where
we bunp up agai nst, you know, the limts of NAGPRA

Because NAGPRA, the | aw, does not provide
for those kinds of exenptions |ike NHPA does.

So we are |limted in relying on other
statutes |i ke NHPA or ARPA or FO A but to protect
I nf ormati on.

NAGPRA itsel f does not contain those
protections.

BRADY BLASCO ESQ: Wile we do run into a
statutory authority issue there, we don't have a
statutorily provided FO A exenpti on.

Congress can do that. And they have, in
fact, included sone confidentiality conponents in the
STOP Act.

Those don't apply to other laws, but it's
sonet hi ng Congress could theoretically do or plan.

It's happened el sewhere, as we were talking
about at ARPA and the NHPA, and then nost recently,
specifically in the STOP Act.

CASSANDRA ATENCI O Ckay.

BRYAN NEWLAND: All right. Well, 1've

| earned a lot already this norning. And it's been a
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good di scussi on.

I just want to pause here and nake sure,
you know, we -- doing the tine check. W' ve got about
1 hour left in our schedul ed tine.

W don't have to use all of it if you don't
want, but we're avail able that |ong.

So | want to see if there are any
addi ti onal comments. | know we've had a few folks join
us in progress.

| want to see if there's any -- anything
you wi sh to comrent today.

Yes.

VERNELDA GRANT: Good norning. M nane is
Vernelda Grant. |I'mthe director for the Historic
Preservati on Archeol ogy Departnent, the THPO, tri bal
arc, and NAGPRA rep as wel .

So | -- gosh, where do we start, like, from
the first day of creation to now? It seens |ike

there's a lot of things that we've been bonbarded wth.

And -- and am dst the actions from
Secretary Haal and, the -- you know, on a |ot of the --
| think -- | see it as a lot of small projects that can
could be -- that are positive, like the changing the

nanme for Squaw Peak. You know, | see a | ot of smal

things that are being -- that are being addressed to
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make good and to do good, you know, by the governnent

with the tribes.

There's bigger issues that -- that | think
that really need attention, you know, and | think that
we're still dealing with these issues, and it affects
al nost, you know, everything we do on our traditiona
| ands, our honel ands, our way of life. It affects
every bit of it, our nental capacity, our -- you know,
just our mnds, our body, our health, our spirit.

And there's been such a quick -- especially
with this adm nistration, possibly because of the | ast
one, that there's been such a race, it seens |ike,
to -- to address sone of the small things, you know.

And what | nean by that is, there's good
i ntenti ons behind what the governnent is doing, what
you-all are tasked to do, and with the people that you
are -- you know, you selected to work with who are
Nati ve Anerican, American I ndian, Native Hawaii an
menbers, you know, that you're working wth to help do
work with tribal nations and Indian country and with
the Native Hawaiian organi zati ons.

But it seens like we're slammed. We're
still constantly doing -- and | have to say this over
and over and over because things really haven't really

changed dramatically because every new adm ni stration
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that cones in, it's a whole new thing, a whole new ball
that keeps -- that starts to roll again.

And as far as consultation goes, there's a
reiteration or a resupport of, you know, the
president's initiative to work with native tribes to
consult to conduct neani ngful governnent-to-governnent
consul tation.

And when -- you know, each tine there's one
or two words adding saying, "Wat is really
meani ngf ul ?"

And then there's a whole swarm of federa
agencies that -- that come around and start throw ng
the projects in our face, you know, throwing it into
the tribal nation's laps, into, you know, hiring
consul tant conpani es liaisons, you know, that are
career building for thenselves or that want sone sort
of attention. Sonme of themare native people too; sone
are nonnative.

And so we -- you know, you put all of those
things into the mx. And then you have, you know, big,
huge organi zati ons and corporations comng in to
extract mnerals or energy resources fromour tri bal
| ands, holy, sacred places, cultural |andscapes.

And then you have, you know, those entities

comng in buying off different portions of people that
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wor k for our governnent, and congressional
representatives included.

And in this entire mx -- you know, in our
case, for San Carlos, there's only two of us fromny
departnent, nyself and an archeol ogy ai de.

And so we're supposed to, you know, junp on
to every scenario and consult with everyone, you know,
and, you know, do the things we need to do that we're
tasked to do within our exterior boundaries of our
reservation, in our reservation |ands too, to prove
that we as native professionals, experts in the areas
that we're, you know, put on in these Indian
reservations to nanage to prove to the governnent that
we can nmanage these tribal |ands.

So you take all these things. You know,
you take -- I'mtasked to oversee and to nmanage
cultural resources, natural -- assist in natura
resource projects to assist and to, you know, guide and
to neet with all these individuals.

If you can just imagine putting yourself in
t hose situations and then, you know, thinking, okay, we
have 30 days for each one of these federal agencies,
you know, DA, how many are under -- how many, you
know, is under the Departnent of Ag? How many is under

the Departnent of DO, DOT, you know, every single
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agency, and every -- every president's cabi net nenber

has their slew of people working for them

So take all of that, and we're working with
every single organi zation and the projects they're
proposing and all these other elenents, you know,

I nstitutions, you know, private institutions,
educational institutions.

So we're just -- you know, we're trying to
focus -- focus on things that are being thrown at us.

And through these years, it seens |like sone
of these things have benefitted the tribes, have
benefitted the governnent and the tribes.

And there's things that began that were
forgotten because sonet hing el se cane up.

So what I'mtrying to say is that there's
been | ayers of, you know, consultation of reaching out
to have listening sessions and, in particular, for
this, you know.

So wth ne bringing up all these other
things right now, it's just -- if you can just inagine
being in this arena and then trying to also legally
understand the |l aws behind this, you know, |et alone
the Indian |laws, then the white man's [ aws, and then
the federal Indian | aws, which junbles everything up,

and nobody wants to touch it when it cones -- you know,
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when you introduce, you know, that type of specific
scenari o.

And then you introduce what we're doing
wi th Oak Flood [phonetic] and Mount Grahamis really
just rights.

Nobody wants to tal k about religion in the
court systemtoo, is what we're -- we're dealing wth.

And so in this whole m x of everything that
we're dealing with as cultural resource nmanagers, it's
really hard to just kind of junmp on board, you know,
and to -- to say, "Hey, you know, this is cool. This

i s good. You know, okay, you guys, you know,

everything you' re proposing will be for the best of
everyone,"” but it's -- we really have to be really
careful, careful because it's -- we're dealing with

really sensitive matters and i ssues, the remains of
our -- our -- our |oved ones, the remains of our
ancestors, the remains of our children, you know,
wongful ly taken away from us.

These di scussions that we have are about
hol y pl aces where sonething that has occurred that was
beyond this world that has everything to do with ny
health and wel | -being for ne as a person, for ny niece
or my nom for all of us in this room whether you're a

native or not.
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And it's just -- it feels |like where we're
on this high and going 100 mles an hour, you know, and
we're thrown all of these things to think about and to
consider and to make final rulings on inmmediately
because that was sonething that sonebody el se, a career
bui | der or sonme ot her person that doesn't know what
t hey' re doi ng, sonebody that doesn't think about how --
where our mind set is comng fromis putting together.

You know, so | just wanted to just share
that, even though it mght not seem |ike, nothing. It
mght -- it doesn't matter taking stuff like this into
consi deration because it's not going to be witten in

any of your final rules and regul ations.

But it's sonething that -- this is where we
come fromand this is our way of life. [It's our
thought. It's our thinking. And, you know, it's -- a

| ot of the stuff that that's in these | aws have
everything to do that affects us, our mnd, our
mental /spiritual, you know, physical health and
wel | - bei ng.

The | aws don't address that. You know,
nobody's going to be able to -- you know, how do you --
you know, that's not going to be able to be addressed
In a courtroom because there's nothing -- there's no

gui delines. There's nothing that can -- you know, that
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| can say that'll make a difference, so..

But | just wanted to just share that with
peopl e here, that this is, you know, where tribes' mnd
sets cones from This is what our thoughts are behind
the questions that they ask, the statenents that are
read.

You know, it's nore than just, well, you
know, okay, these are the questions that the -- you
know, are addressed to tribal |eaders. There's five or
six questions. | guess we just need to answer this and
give it back to themw thin 30 days, you know.

So, you know, just for the purposes of your
understanding is that it's a bigger deal. It's a
bigger thing. And it really matters.

But it seens, like, in a lot of cases, you
know, it's another thing that coul d possibly be thought
of as rushed because | think sone of these comments --
and not this conmment now for this particul ar NAGPRA,
the final rules and regs portion that we're here for,
but I think the initial one canme during the pandem c,
you know.

So I'mnot sure who really put the words
and regul ati ons and wordi ng together for that. And
then it's expected that, you know, the tribes submt

comrent s.
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| think the original comments periods
before that were naybe 10 to 12 years ago, nmaybe 2011,
2010, 2012.

And so how far back -- you know, I|ike,
guess, one of the questions that I'masking is how far
back are some of those coments that the tribes
subm tted back then, like 10 to 12 years ago and then
2 years ago during the pandemc, and now? WII| those
be -- coments be considered and have they been entered
into some of the wording of the final ruling? That's
one questi on.

And then, you know, | had sone concerns
over the definitions, |like Indian group, you know,

versus federally |Indian-recogni zed tribes putting

clains in.
Definitions under possessions and control.
There's a lot of specifics. And, you know,
of course, we'll be turning in coments on these
specifics. But, you know, |ike, another thing
that | -- athird thing is, you know, there's --
there's tribal comments that we're -- that you're

seeking, but also | think there's public coments too,
and what is the difference between -- if you can
clarify the deadlines between the two. You know,

that -- that's sonmething that I was kind of curious on
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Fundi ng, of course. You know, | think
peopl e brought that up before, but | think there's
i ssues between -- you know, | think concerns woul d be,
you know, funding and maybe a transition tine
between -- this was brought up in discussion earlier,
| i ke the changing the enforcenent fromthe BIA to the
tribes on, you know, |ands that are adjacent to the
reservation

You know, like, | think there could be
difficulties without any, you know, transition tine or,
you know, funding avail abl e.

| think we work so well with our BIA
regi onal archaeol ogists that | can't see this to be,
nyself, an easy task to take on, you know, and to
having to wite right plan of actions and different
things on top of it. | don't think it could be
sonething that could be a good thing for other tribes
as wel | .

And al so a side note fromthat, if that's
bei ng proposed, would it have an effect on existing PL,
you know, 93-638 contracts that are specifically
witten for Section 106 activities? Wuld sonething
| i ke that change those type of contracts? And if so,
woul d additional funding go into those contracts?

Because | under- -- you know, | know t hat
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In the TPA process for -- that tribes go through under
the BI A natural resources, and where |I'm |l ocated is not

even close to, you know, priorities under ny tribe at

all.

So if we're taking additional things, you
know, that BIAis -- you know, that we do successfully
now with BIA and place it with tribes, | just have
concerns that -- you know, that it mght affect

sonething that's al ready working well across the board.

| know that the -- let's see. And then |I'm

wondering if there's going to be future anmendnents to
NAGPRA due to the STOP Act, and this is nmentioned
before, that was passed?

Because the STOP Act does -- | know
everybody focuses just on one thing, which was the
i ncrease in penalties, but I know that there's other
speci fics under NAGPRA and the STOP Act that | would
t hi nk there woul d be anendnents to the NAGPRA
regul ati ons because of what's passed and witten under
the STOP Act.

So I'"'mjust wondering is that sonething
that we need to | ook forward to in the future?

There's nore, but, you know, these are just
sonme of the things that we're | ooking into.

Just starting off with just the statenent
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or the comrents of just how i nundated extrenely
beyond -- you know, extrenely inundated that we are --
we sonehow do the best we can to be here and to be
present and to be active.

Sonehow we still -- we still do what we
need to do. Mracul ously sonmehow Creator puts us in
this path and sonehow Creator guides us to neet these
demands or to nmake these statenents or comments or to
testify or to do the things we need to do because of
the greater things that we're dealing with, you know,
when it cones to really being in a roomfull of human
remai ns, being in a roomfull of our cerenonial itenmns,
you know, being in a roomfull of things eagle feathers
on it that we consider that are still alive |like a
hunman person.

So that when it conmes down to that, it just
seens |like a lot of this stuff doesn't matter, but it
does matter because of the world that we |live in.

So I hope that these comments that tribes
submt are really, you know, entered in sonme way,
real ly thought of and consi dered.

And, you know, thank you for this tine.

BRYAN NEWLAND: Thank you, Ms. Gant, for
your coments but also for taking tine to be here with

us today.
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| just want to -- | want to acknow edge and

affirmwhat you said about being i nundated by federal
agencies. And we know and | know that that the tri bal
office and tribal departnents, people wear many hats
and have many responsibilities and that you're tasked
wi th doing many other inportant things besides
responding to federal officials seeking your conment.
We under stand that.

And one of the things we've tried to do is
to bunch together our consultations |ike we've done
here this week so that we're not doing it every week
somepl ace else with different tinelines so people can
travel and be here for nultiple consultations.

But | do want to just affirmthat | know
very well what it's like to get a different
consulta- -- a "Dear Tribal Leader" letter in your --
nmy i nbox every day from sone agency, and then you have
to take time to say is this worth responding to, is
this worth going to, who are we going to send fromthe
tribe to represent us?

And then you've got to circulate the
coments within the tribal governnent, and soneone on
the council has probably got a different view of what
should be said, and it -- but we -- | hear you.

And so | appreciate the fact that you' ve
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taken -- that all of you have taken the tine to be wth
us today because you all have other very inportant
responsibilities that you have to attend to.

And then in response to your |ast question,
will these cooments matter and nmake their way in,
| just want to tell you that as sonebody who has spent
a good part of ny career witing tribal consultation
responses for tribes and attending these on behal f of
tribes, I know what it's like to sit there and wonder,
"I's any of these bureaucrats up there going to actually
read these things?"

We do. Land those of us here representing
t he Federal CGovernnent and the Departnent of the
Interior today know that if you're going to take the
time and energy and effort to point us in a good
direction on these things, that we owe it to you to
take our tinme, energy, and effort to give thoughtful
consi deration to what is said.

And that's partly why this -- a lot of the
pol i cy- maki ng process takes so | ong.

So I do want to say that there were a
nunmber of things that you raised particularly with --
you referenced the STOP Act. W're trying to
under stand, again, the intersection between STOP Act

and NAGPRA. And that's new.
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You had referenced sone of the definitions
that you had concerns with, particularly as it rel ates
to the tribe -- federally recogni zed tribes and ot her
groups, and those are things that I want to nmake sure
t hat we're discussing.

You had asked, just on a process question,
about the difference between public consultation and
public comrent.

One of the things | want to nmake sure that
"' m being clear and enphatic on is that tribal
consultation is different than public comment, which is
why we're having these two tracts.

So in the -- under federal |aw when
agenci es do regulations, we're required to hear from
the public, but we are -- we are not lunping in tribal
coments into that process.

This nmeeting today in our consultations are
gover nment -t 0- gover nment because of our trust
rel ati onship and our trust responsibility, and we've
had -- this is the second round that we've had on this
rul emaki ng.

But we certainly consider themto be
di fferent processes even though they' re speaking on the
sanme rul emaki ng.

So, you know, we're -- and when we go back
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to the drawi ng board and consi der comments, there's a
separate neeting/a process to consider the triba
coment s versus the public comments.

So inside the building, it operates
separate as wel | .

So I'll stop there, but I just wanted to
acknow edge your frustration about hearing fromlots of
federal agencies while also naking sure you do your job
with the limted funding that you get and the limted
capacity you have.

| appreciate that you took the tine to be
here with us to cooment. And then out of respect and
In response to that, we're going to take our tine and
be thoughtful about everything that is said during this
pr ocess.

CASSANDRA ATENCI O So | have a coupl e of
comments on discoveries. W give this to sonebody
el se, but | have -- on discoveries, nunmber 2, and it
tal ks about on tribal |ands in Al aska and continental
about how the Indian tribe can delegate its
responsibility, I think that the old -- sone of the old
| anguage needs to still stay there as far as tri bal
| ands.

Li ke for us, for instance, we have our own

burial protection policy as a tribe, but this seens to
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al nost negate it because there's not a reference to,
like, if atribe has its own policy. So maybe there
should -- I recomrend | anguage that pertains to the old
where it says it's up to the tribe, or however the old

| anguage read, to mmc -- to kind of also assert that
If atribe has its own policy, that's what we'll follow
beyond t hat, because we do.

The other point that | wanted to nmake is
t hat by doi ng geographical and cultural affiliation,
geographical is already a line of affiliation, and does
that place hierarchy on it, or is that just because
you're calling it out and you're redefining it, and
it's already a line of evidence as far as
pr eponder ance?

And so | don't know if that places it in a
hi erarchy for geographic as far as, you know, |ineal or
ki nship or the other |ines of evidence.

Thank you

MELANIE OBRIEN. So it's a good question
on the geographical versus cultural affiliation.

And the way that the regulations are
drafted for repatriation provisions under subpart C, a
museum or federal agency would be required to identify
both cultural and geographical affiliation to Indian

tribes.
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The priority would cone only if there were

conpeting cl ai ns.

So where nmultiple tribes requested
repatriation, and they did not agree on a joint
repatriation, that nmuseum woul d have to prioritize.

And, in that case, cultural affiliation
woul d be prioritized over geographical affiliation.

But certainly, lineal descendent renains
the very first priority under either subpart B or
subpart C

CASSANDRA ATENCI O Shoul d we take "l and
claims" out of there?

MELANIE O BRIEN. Unfortunately, the Indian

court of clainms or other court of clains decisions is a

part of the act itself, so we are -- we have that.
It's still there and will continue to be there.
CASSANDRA ATENCI O Okay. | have one nore

t hi ng, of course.
You guys know you wanted ne to be here with
all of these questions.

So the time frame for a plan of action,

okay. This is a tricky one, | think, because a -- we
have a federal agency who because of its -- it's a BOR,
okay.

So it's a BOR And because that has to do
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with water and | akes and reservoirs, sone of these
reservoi rs al ways have unanti ci pated and i nadvertent
di scoveries fromwashing up and -- fromthe wakes.

And we have a regional office that's
| ocated in a different state but holds the original.

When the original reservoir was built,

t hose -- those individuals, over 400 of them that
they've held them for over 400 years, but now we still
have a yearly or seasonal every year nore and nore

di scoveries, unanticipated discoveries and inadvertents
are com ng up.

And so now we're having a bigger
di scussion, and you're asking for a plan of action
under the proposed rules of 30 days.

It takes that long just for themto
initialize consultation.

Is that 30 days to initialize consultation
and then another 30 days to cone up with the plan of
action?

Because we're already -- our first
consultation is when they decide that they're going to
get ready at the beginning of this year, but our
di scoveries were 2 nonths ago. And the ones that they
hold that we're just |earning about is over 20 years,

so how do we -- that plan of action seens too soon to
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be able to come up with a plan of action prior to
consul tation, which would probably take 30 days to get
all the tribes that are affiliated to come to the table
to have a discussion about what we're going to do with
that and to nove forward.

So are those extensions -- are those soft
tinelines or hard tinelines is, | guess, ny question?
And how to we address things in those instances?

MELANIE O BRIEN: Certainly.

So, again, just to clarify the distinction.

The col l ections that you're tal king about
t hat maybe canme fromthe original inundation would be
subject to subpart C and repatriation because they
predated the act in 1990.

And t hen new di scoveries, things that are
di scovered today or since 1990 are handl ed under the
pl an of action process.

It is a hard tinme frane, the 30 days for a
pl an of action. And that relates to the statutory
requirenents for inactivity that nmay be occurring on
federal | and.

So if an activity discovered hunman
remains -- and by "activity," | nean --

CASSANDRA ATENCI O Intentional.

MELANIE O BRIEN: -- | ogging, construction,
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ot her kinds of activities on federal land, if those
resulted in a discovery, then the federal agency has to
allow that activity to resune.

And so we've built out the tinme frane to
provide the plan of action and that sane tine frane
that Congress required in the act for the activity to
resune.

What you're tal king about with an
I nadvertent discovery through erosion or sone other
ki nd of exposure would still cover under the sane
tineline, but it would seemto ne there is sone -- an
advantage to the federal agency anticipating those
ki nds of exposures and building a plan of action
wi thout the tine frame of a discovery.

So rather than waiting for the discovery to
occur and starting the plan of action, the plan of
action could anticipate a discovery mght occur, and
here's what the tribes agree to happen.

So if that nakes sense that the way that
the plan of action is structured, the tineline is firm
after a discovery; however, there's no reason you
couldn't start a plan of action before a discovery even
occurred in anticipation that the discovery m ght
happen, and then the plan of action would be ready to

go if that discovery did occur.
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Does t hat nmake sense?

CASSANDRA ATENCI O No.

MELANIE OBRIEN: 1've totally confused
you. Ckay.

SHANNON ESTENQZ: Well, Melanie, can |?

MELANI E O BRI EN:  Yeabh.

CASSANDRA ATENCIO. | get it, but not
really, no.

SHANNON ESTENQZ: So | inmagine that when
t hese regul ati ons becone final that one of the things
we could do as a matter of policy and practice is to
begin to socialize them provide trainings to federa
agencies, and in howto -- and, you know, even nmuseuns,
| suppose we could do that too.

And that's a really good exanple, Ml anie,
of how we, you know, could recommend to agenci es who
can predict, like the OR, who can predict discoveries,
"Hey, get a head start now and devel op a plan of action
so that when the discovery is nmade and the clock starts
ticking, you' ve got a plan already. You're not just
t aken unawares and then suddenly everyone has to
scranble to neet that 30-day tine frame."

And then a question, Melanie, just to
clarify.

Is there a provision for extending those
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deadl i nes, or are those deadlines solid?

MELANIE O BRIEN: Right now, those are firm

deadlines. And, again, it relates to the statutory
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requi renent of allow ng an activity to resune.

So we've had to structure a tine frane;
however, again, there's no reason why the planning
coul dn't happen before a discovery occurred. And that
certainly would be a best practice. And it's certainly
how the regul ations are witten and encouragi ng that
effort to plan before sonething happens so that there's
a plan in place and everyone knows, and especially the
federal agency knows, what the tribe's preferences are
for treatnent in handling.

CASSANDRA ATENCIO.  So when it says

"appropriate official," are we tal king about that
federal agency official, or can that be in
col l aboration with the tribal, with the NAGPRA
coordi nator, say, or the THPO, as far as that official
for that activity to resune?
MELANIE O BRIEN: So the appropriate
official is going to be the federal |and manager.
CASSANDRA ATENCI O Okay. Because | think
t here shoul d be sone | anguage in there that tal ks about

t he di st ances.

So we've allowed things in consultation for
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activities to resune before 30 days, but only because

we conme up with sonmething that says, "You're going to
be way over there when you start, and we're going to be
way over there. And in between here, we're going to
keep it no activity, but your activity can go there,
and you can restart over there, and -- but in this

m ddl e until we take care of these ancestors and
possi bl e funerary AFGs that" -- you know, and is that
the sane thing as what's being said here, or can we do
it that way, or are we -- can that be witten into

t hat ?

MELANIE O BRIEN: Yeah, that is the purpose
of a plan of action, to acconmmobdate those kinds of
requests and decisions by the tribe.

The plan of action, again, renmenber,
requires consultation and -- and specifically requires
federal agencies seek consensus on what that plan wl|
be.

And where the federal agency cannot --
cannot conme to a consensus of the tribes of distance or
time frames or treatnents, then that has to be recorded
by the federal agency, again, explaining why they're
unabl e to accommbdate the tribes' requests.

BRYAN NEWLAND: Ckay. Just...

MELANIE O BRIEN: Sorry. | turned it off.
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BRYAN NEWLAND: Ckay. Just for a tine

check here and housekeeping, we're at 12:20.

W' re scheduled until 1:00. W typically
| eave the last 5 or 10 mnutes to nmake sure we read
back what we think we heard in case there's any
clarifying points or if we mssed any big thenes.

So I just wanted to make sure you all knew
how nmuch tinme we had left here for this.

REYLYNNE W LLI AMS: Okay. | have a
coment .

BRYAN NEWLAND: Sorry. Could you introduce
your sel f?

REYLYNNE W LLI AMS:  Yes. Yes.

My nane is Reylynne Wllians. | amthe
cultural resource specialist for the Gla River Indian
Community Tribal H storic Preservation Ofice and the
desi gnat ed NAGPRA representati ve.

Thank you for this opportunity to provide
verbal comments on the proposed rule for the Native
American Graves Protection and Repatriation Act.

W worked jointly with the Salt River
Pi ma- Mari copa I ndian Community Tribal Hi storic
Preservation O fice in providing comments on the draft
regul ations for NAGPRA in Septenber of 2021 and on

behal f of the four southern tribes of Arizona,
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consisting of the Ak-Chin Indian community and the
Tohono O odham Nation, respectively.

So far in our joint review of the proposed
rul e for NAGPRA, we have seen that sonme of our comments
were included in this current draft.

We strongly believe that we can create an
efficient and effective governnent-to-governnent effort
to assist wth the devel opnent of a new proposed rule
f or NAGPRA.

So we would Iike to request that another
round of tribal consultations occur before any final
noti ce of proposed rul emaki ng noves forward because of
the opportunity for public comment, which includes the
public and nuseuns and institutions and federal
agenci es.

Under the definition of "human renains,"”
the four southern tribes in previous conments reconmrend
to include and recognize formally entered anim
burials; for exanple, dogs, birds of prey, or animals
of cultural significance, with or w thout associ ated
funerary objects, being whole or partial, as part of an
I ntentional archeol ogi cal excavation or inadvertent
di scovery and/or encountered in a nuseum or federa
agency collections and docunented in the archaeol ogi cal

record.
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W were able to work with Arizona State
Museum to include and recognize formally entered ani nal
burials in the project specific burial discovery
agreenent that is in conpliance with the Arizona
Revi sed Statutes that we refer to as Arizona buri al
di scovery | aws because that |anguage is simlar to
NAGPRA and was passed in the sane year as NAGPRA

W believe that the animals have a
spiritual connection to not only our tribal conmunities
but to other tribes across the U S. who al so view
animals in such a way.

W have al so nmade comments, previous
conments, requiring a noratoriumon scientific testing
and research of any ancestral and human remai ns,
funerary objects, sacred objects, and objects of
cultural patrinony unless there is witten perm ssion
fromthe tribes.

W have al so worked diligently with Arizona
State Museum and sonme of the institutions here in
requiring a witten letter or statenent fromthe tribe
for any future research.

W' ve al so commented that -- and we'd |ike
to reiterate that the right of possession cannot ever
be established for human renains, funerary objects, or

obj ects of cultural patrinony.
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No one has a right to sell or trade our
ancestors and cultural objects for any reason. And
it's an unfortunate situation, you know, that our
ancestors are in possession of people that have no
connection to -- no relation to, no famliar -- no
famly bond to, you know, and so they don't -- they
don't own these ancestors.

And we want to ensure that and rem nd them
that the ancestors belong to us. They're our famli es.
They're are relatives. And we want them hone.

So | thank you for allowng ne to nake the
comments. And do want to follow up with -- to
Cassandra's comment regardi ng the NAGPRA plan of action
and training.

W have conme to realize that there is a | ot
of turnover wthin federal agencies and a |ot of the
staff that we work with to devel op NAGPRA pl an of
action.

Sonme don't have the experience or
under st andi ng under NAGPRA and what the | aw requires
and what previous staff nmenbers have done to ensure
that a NAGPRA plan of action is in place.

| would -- | would recommend contacti ng
sone of the federal agencies here, staff people here,

in Arizona as they are very famliar with howto
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devel op a NAGPRA pl an of action and how they work with
the tribes in devel oping that plan of action prior to a
project specific or in the event of an inadvertent

di scovery.

And | believe that they -- we work with
them so nmuch here in Arizona that | feel confident that
their level of understanding is -- is up there, and
they woul d be a good asset in providing assistance in
this area when the proposed rule is finalized.

Thank you

MELANIE OBRIEN. If | could just follow up
on that |ast point, Reylynne, and -- are there specific
federal agencies, bureaus, departnent |evel that you
woul d recommend?

REYLYNNE W LLI AMS: The Bureau of
Recl amation -- oh, the National Park Service, the
Forest Service --

SUNDAY EI SET: Tont o.

REYLYNNE W LLIAMS: -- yeah, Tonto Nationa
Forest, Coronado National Forest, and the |ocal and
nati onal parks, the Casa G ande Ruins national
nmonunment, Mont ezuma, Tuzi goot National Monent.

SUNDAY EI SET: Puebl o Grande.

REYLYNNE W LLI AMS:  No, they're not

f eder al .
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Those are the ones we work with very

cl osely.

BRYAN NEWLAND: Any additional conments
t oday?

Thank you very nmuch, Ms. WIIi ans.

GERALD "SHANE" ANTON: Good afternoon,
again. Just to follow up on the |last comments about
training.

In ny early, early days of NAGPRA, when
they held the review comm ttee neetings a day prior,
they had trainings for anybody that wanted it.

So if you arrived a day earlier, you could
take the training. And it was free.

Now, | don't know. | think NAGPRA
contracts with -- | don't know who it is exactly to do
t rai ni ngs.

But there's also that -- again, that
financial burden on tribes to -- you know, travel isn't
cheap these days. It's kind of sketchy even to begin
with, so based on the flight schedul es recently.

So if there's a way to provide free

training to both Feds and the tribes too so that we

can -- that they can fully better engulf thenselves in
the law, in the regulations, | think that would be a
| ot of help.
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BRYAN NEWLAND: All right. W'IlIl start
| ooking to wi nd down, make sure, folks, if you have
final comments or final thoughts or you haven't wei ghed
in yet, we certainly want to hear from you

So | think maybe what Mel ani e and Assi st ant
Secretary Estenoz and | can do is naybe just give a
read- back of what we think we heard this norning,
general thenes captured.

You know, we started off with some coments
about making sure that these regul ations are aligned
with the NAGPRA statute and the enphasis on the need to
make sure that there's tribal capacity, including
fundi ng avail able for inplenentation.

W al so di scussed about the availability of
federal |ands and other state public | ands or even
private |lands to rebury ancestors close to where they
wer e found.

W -- there were comments about data
recovery.

And, again, on tribal capacity with respect
to i npl ementation, there were comments about making --
maki ng sure that we were reburying associ ated funerary
objects with human remains, recognizing the spiritua
val ue of animals, transparency in decision-nmaking.

There were several coments about expandi ng
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the reach of NAGPRA through -- through anot her | ook at
what constitutes federal funding, a reference to

di fferent COVID prograns, including paycheck protection
| oans for private nuseuns.

There were coments about a noratoriumon
scientific research.

And there was one comment about needi ng
clarification on what a "stay of repatriation
proceedi ngs" neans and just making sure -- oh, we had
the reference to "indigenous creatures,"” which, again,
| appreciate hearing in a fornal
gover nnent -t o- gover nnent consul tati on

Let me see. There were questions about the
BIA's legal authority to return itens that were outside
the scope of NAGPRA. And there was a | ot of
back-and-forth conversation about that.

There was sone -- there were coments about
the international conponent. And then, you know, we
had to explain that we were going to | ook at the STOP
Act as it relates to NAGPRA and how -- how we're going
to sort through that as a departnent.

The conmments about the -- the ability of
museuns to determ ne for thenselves the tineline for
conpliance, with sone exanpl es provided.

And then there were comments -- nore

101

ﬁ
cﬁ Griffin Group International
888.529.9990 | 602.264.2230




© o0 ~N oo o A~ wWw N P

N N NN NN R R R R R R R R R R
a M W N B O © 0o N OO o0 M W N -~ O

NAGPRA Tribal Consultation

Reporter's Transcript of Proceedings

coments relating to the process that nuseuns use for
conpl i ance and sonme comments al so about FO A

There were a few comrents about the process
that we're using, in consultations in general, and sone
very specific conments, one about 638 contracting and
Section 106 prograns.

The recent discussion that we just had
about discoveries on federal |ands and that process.

Agai n, nore comments about recogni zing the
spiritual value and conponents of animals that are
buried with human remai ns and anot her request for a
noratoriumon scientific research

And then we wapped up with a discussion on
training, the inportance of training for federal
officials and the anmount of turnover that happens
across federal agencies.

Mel anie, did you want to wal k through maybe
sonme of your inpressions and thoughts?

MELANIE OBRIEN: | think that was a really
effective summary of what we've heard today, and sone
of it is -- our coments that we haven't heard
previ ously and others are echoing comments we have
recei ved.

| think both are valuable, certainly the

echoing of other comments as to -- to our requirenments
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to respond fully and as -- as nuch as we can to those
coments, but also the new comments, the new topics
that we need to consider in revising these regul ations
for afinal rule is inportant.

| think that for nme the value is always in
hearing your stories and hearing your experiences and
better understandi ng how these regul ations really play
out in your lives and in real-world scenarios because
that only inproves our ability to make them effective,
even in the stale regulatory | anguage. W can envi sion
themin real scenarios when you provide that kind of
feedback. So | really appreciate that.

| certainly appreciate the opportunity to
see many of you in person that | haven't seen for so
long. That's also very nice.

| don't know if -- Shannon, if there was
anyt hi ng you wanted to add.

SHANNON ESTENQZ: No. Just a couple of --
Bryan takes very conplete notes, and so they tracked
closely with mine. | noticed his handwiting is better
than mne, so |I'malways glad he goes first in these

t hi ngs, these recaps.

Just a couple of little details to fill in.

On the FOA matter, we, you know, nade

clear that it's inportant that the -- that we put in --
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we put in witing what the statute rules require and
not nmore than that, and that there are other --
al t hough NAGPRA doesn't have its own FO A exenpti ons,
there are other laws that we rely on to provide for
confidentiality. And those would, of course, be taken
In concert with any action under NAGPRA.

| also wanted to repeat the suggestion that
when it cones to building our training curricula and
t hi nk about who our trainers mght be that we cone to
Arizona and -- because, apparently, there is a | ot of
know edge and experience here in Arizona in our own
agencies, like the OR and National Park Services and
our sister agencies over at USDA |i ke the Forest
Servi ce.

So | have learned a lot. The PPP
conversation was absol utely fascinating.

| just want to rem nd us that we understand
that there's a conversation with the Small Busi ness
Adm ni stration. W've asked these questions. And so
we're also waiting to hear what the answer to that is.
So. ..

BRYAN NEWLAND: So with that, we can wap
up the formal governnent-to-governnent consultation on
this and, again, rem nd you we have extended the

deadline -- we have extended the deadline to
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January 31st for witten comrents.

Cassandra, did you have one additional --
anyt hi ng el se?

CASSANDRA ATENCI O Yes. O course. O
course | have two nore questions.

I think, A, when you said "plans of actions
that could be devel oped beforehand,” | think that's
kind of hard because plans of action should include
those tribes to be included about what that plan of
action should | ook Iike, you know.

And so | think that yes, a federal agency
could do that, but in that consultation with the tribe
to say, "This is what they should be."

| nmean, they could maybe do the precursor
with using the steps, but if you don't have tribes in
there inserting an opinion or being there in
col | aboration about what that POA should be and should
| ook like, then it's only one-sided.

The other thing is | think there still
shoul d be sonmething in there Iike what she stated about
scientific research not being that conponent because
| didn't see it inthe -- in the new draft regs, and
| think that that insertion -- that assertion and the
ol d regs about scientific research not going beyond

because of DNA coll ection, some of us have that -- that
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taboo and -- and wthin our own burial policies, that
there will be nondestructive analysis and -- and beyond
that, and | think that wording should stay within the
new regs.

Thank you. 1'Il leave you with that.

SHANNON ESTENCZ: May | ask just a quick
guesti on?

BRYAN NEWLAND: You're the boss.

SHANNON ESTENQZ: So | -- | just offer up
maybe just food for thought, when we're thinking about
pl ans of actions, | wonder if, particularly in cases
where you' ve got a specific activity that m ght be
unfol ding on federal land -- the construction of a
reservoir, a new |ogging plan or sonething |ike that,
where, you know, you have a known area that's going to
be di sturbed or inpacted -- whether a federal agency --
you know, whether there's a best nmanagenent practice
before you authorize that -- before the commencenent of
that activity, a plan of action be drawn up in
consultation with tribes, right?

You haven't made a di scovery yet, but by
gol ly you know that once you start noving things
around, you mght. And so you begin that plan of
action.

Cassandra, | think your point is absolutely
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spot on. Those should not be devel oped w t hout
consultation with tribes.

But | do think there's going to be a
category of activities on federal |and where that
prepl anni ng can happen because enough is known in the
event of a discovery that, then, steps can be taken in
those 30 days in a nore realistic way.

CASSANDRA ATENCI G Which is what we kind
of did when we did our Animas-La Plata thing. W
devel oped a NAGPRA conponent within the MOA, under 106.
And we devel oped a conponent of a POA woul d be
devel oped within the plan, and then we tal ked about
t hat .

But that started with the 106 process, and
t hen that devel oped that NAGPRA plan into that
agreenent docunent, so...

BRYAN NEW.AND: As we wrap up too | want
to -- just a couple of other housekeeping itens.

So we have a second consultation here this
afternoon at the departnental level -- what tine are we
starting that -- at 2:00 p.m, on how whet her and how
the Departnment should add in other prograns beyond the
BIA and to self-determ nation -- being avail able for
self-determ nation contracts and sel f-governance

conpacti ng.
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W have two consultations tonorrow as well
on our proposed land into trust regulations as well as
our proposed regul ations on tribal state gam ng
conpacts.

And if by the end of tomorrow you haven't
had enough of us, don't worry, we wll be back here in
Phoeni x next week because Secretary Haal and and | are,
next Friday -- what's the date on that, Joaquin?

JOAQUIN GALLEGCS: The 20th

BRYAN NEWLAND: The 20t h.

W will be at Gla River Road to Heal ing
Tour where the secretary and I will be hearing from
peopl e who attended federal I|ndian boardi ng schools as
well as their famly nenbers about their experiences.
So we invite you and your comunity nenbers to join us
t here.

And then 2 days after that, Secretary
Haal and and | will be up at the Navajo Nation for
anot her boardi ng school |istening session there.

So we're going to be very busy here doing
very what | think are nmeani ngful and inportant and
heal i ng work on behalf of the Departnent.

So | want to thank you-all very nuch for
your time with us this norning. Again, | know how busy

you are, how many hats you wear, all of the

ﬁ
cﬁ Griffin Group International
888.529.9990 | 602.264.2230




© o0 ~N oo o A~ wWw N P

N N NN NN R R R R R R R R R R
a M W N B O © 0o N OO o0 M W N -~ O

NAGPRA Tribal Consultation

Reporter's Transcript of Proceedings

responsibilities you have, especially at the start of a
new year, the to-do list builds up real quickly over
t he holidays. W understand this. So much gratitude
to all of you for taking your tinme and sharing with us
t oday.

And that will conclude our consultation and
hope you-all have safe travels back hone.

(12:43 p.m)
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STATE OF ARI ZONA. )
) Ss.
COUNTY OF MARI COPA )

BE | T KNOMN t hat the foregoing proceedi ngs
were taken before ne; that the wi tness before
testifying was duly sworn by ne to testify to the whole

truth; that the foregoing pages are a full, true, and
accurate record of the proceedings, all done to the
best of ny skill and ability; that the proceedi ngs were

taken down by ne in shorthand and thereafter reduced to
print under ny direction.

| CERTIFY that | amin no way related to
any of the parties hereto, nor aml in any way
interested in the outcone hereof.

[ ] Review and signature was requested.
[ ] Review and signhature was wai ved.
[ X] Review and signature not required.

| CERTIFY that | have conplied with the
ethical obligations set forth in ACIA 7-206(F)(3) and
ACJA 7-206 J(1)(9g) (1) and (2).

Dat ed at Phoeni x, Arizona, this 25th day of
January, 2023.

HALEY DAVWN WESTRA, RPR, CRR
Certified Reporter
Arizona CR No. 50762

* * * * *

| CERTIFY that GRI FFI N & ASSCOC| ATES, LLC
has conplied with the ethical obligations set forth in
ACJA 7-206 (J)(1)(g9) (1) through (6).

GRI FFI N & ASSCCI ATES, LLC
Regi stered Reporting Firm
Arizona RRF No. R1005
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