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I. Introduction 
 
On September 26 and 27, 2022, the Department of Justice (DOJ) and the Department of the 
Interior (DOI) hosted telephonic listening sessions to hear from Tribal leaders, advocates, 
academics, and community members regarding the impacts of the June 29, 2022, Supreme Court 
decision in Oklahoma v. Castro-Huerta on Tribal communities. 
 
This Report summarizes the comments received during those listening sessions. DOJ and DOI 
continue to consider all comments received and the comments will inform any action taken by 
DOJ and DOI in response to the Castro-Huerta decision.   
 
II. Background 
 
In 2015, the State of Oklahoma charged Victor Manuel Castro-Huerta, a non-Indian person 
living on the Cherokee Nation reservation in Oklahoma, with criminal child neglect. The victim 
was a member of the Eastern Band of Cherokee Indians. After his conviction in state court, 
Castro-Huerta appealed the decision and, while his appeal was pending, the Supreme Court 
issued McGirt v. Oklahoma, 140 S. Ct. 2452 (2020), holding that Congress had never 
disestablished the Muscogee (Creek) Nation reservation in eastern Oklahoma and that, as a 
result, the State of Oklahoma lacked jurisdiction to prosecute crimes committed by or against 
Indians within the reservation.1 
 
In the wake of the McGirt decision, Castro-Huerta challenged his conviction, arguing that the 
State of Oklahoma lacked criminal jurisdiction to prosecute him for his offense against an Indian 
victim in Indian country. The Oklahoma Court of Criminal Appeals agreed.2 The State then 
asked the Supreme Court to review the decision, arguing that the State had inherent jurisdiction 
to prosecute non-Indian defendants who commit crimes against Indian victims in Indian country. 
The Supreme Court granted the State’s request to review the ruling. 
 
On June 29, 2022, the Supreme Court held that the General Crimes Act (18 U.S.C. § 1152) does 
not preempt or otherwise limit state criminal jurisdiction to prosecute non-Indian defendants who 
commit crimes against Indian victims in Indian country. In so holding, the Court rejected the 
United States’ longstanding position that under the General Crimes Act, federal jurisdiction is 
exclusive of state jurisdiction in Indian country over crimes committed against Indian victims 
unless Congress has statutorily delegated such authority.3 The Court also made clear that its 

 
1 Based on the McGirt decision, the Oklahoma Court of Criminal Appeals later concluded that the Cherokee Nation 
reservation also remained intact and that the State of Oklahoma similarly lacked jurisdiction to prosecute crimes 
committed by or against Indians within that reservation. Hogner v. State, 2021 OK CR 4, ¶ 18, 500 P.3d 629, 635. 
2 Castro-Huerta v. State, No. F-2017-1203, 2021 WL 8971915 (Apr. 29, 2021). 
3 Br. for United States, No. 21-429, Oklahoma v. Castro-Huerta (filed April 2022), available at 

https://www. supremecourt.gov/DocketPDF/21/21-4291220251/20220404203500611 1-429bsacUnitedStates.pdf  
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decision was not limited to the State of Oklahoma but instead “applies throughout the United 
States.”4 
 
The Supreme Court left open the possibility that Congress, exercising its plenary power over 
Indian affairs, could abrogate its decision by legislation.5 Unless Congress acts, however, 
“States may exercise jurisdiction to prosecute crimes committed by non-Indians against Indians 
in Indian country.”6 
 
III. September 2022 Listening Sessions  
 
On August 29, 2022, DOI Assistant Secretary – Indian Affairs Bryan Newland and DOJ Director 
of the Office of Tribal Justice Tracy Toulou announced through a letter to Tribal leaders that 
the DOJ and DOI would be conducting joint virtual listening sessions on the impact of the 
Castro-Huerta decision on Tribal communities. The letter requested input on the following 
questions: 

1. What is the impact of this Supreme Court decision on your law enforcement or justice 
systems? 

2. Does this decision impact standing cooperative agreements or processes with state 
or federal agencies? If so, how? 

3. What has been the reaction to the Castro-Huerta decision in your Tribe? Do you have 
views about concurrent state criminal jurisdiction in Indian country? 

 
The virtual listening sessions were held on September 26, 2022, from 3:00 PM to 5 PM ET and 
September 27, 2022, from 3:00 PM to 5:00 PM ET.  
 
Altogether, approximately 425 Tribal leaders, advocates, and community members participated 
in the listening sessions. 
 

• On September 26, there were 249 total attendees. 
• On September 27, there were 176 total attendees. 

 
DOJ and DOI also received a total of 17 written comments in response to the August 29, 2022, 
letter. 

 

 
4 See Castro-Huerta v. Oklahoma, 597 U.S. (2022), slip op. at 24 n.9. 
5 See id., slip op. at 6; see also id (Gorsuch, J., dissenting), slip op. at 41. 
6 See id., slip op. 24 n.9. 
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IV. Summary of Comments Received by Questions Posed 
 

1.  What is the impact of this Supreme Court decision on your law enforcement or justice 
systems? 
• All of the commenters expressed concern about the negative impacts that the Castro-

Huerta decision could have on their Tribal communities. These concerns include, but 
are not limited to: 

o A potential decrease in federal funding and resource availability for Tribal law 
enforcement and Tribal justice systems resulting in the erosion of public trust, 
increased victims of crime, and limiting the ability of Tribes to self-govern and 
protect Tribal citizens in their own territories.  

o A potential decrease in the federal prosecution of major crimes, particularly in 
relation to violent crimes against Native women and children. 

o The failure of non-Tribal law enforcement agencies to communicate with Tribes 
about domestic violence incidents involving non-Indian offenders wherein the Tribe 
has concurrent jurisdiction.  

o A potential overall increase in unpunished crime perpetuated by non-Indian 
offenders, whether major or non-major, resulting from state and federal officials 
failing to communicate and coordinate with each other and with Tribes. 

o The potential extension of state policymaking generally onto Tribal lands, further 
threatening Tribal sovereignty.  

o Increased uncertainty surrounding criminal jurisdiction in Indian country, especially 
for Tribes with treaties that contain “bad men” clauses.  

o Significant concern that the Castro-Huerta decision may be used to limit Tribes’ 
exercise of special Tribal criminal jurisdiction under the Violence Against Women 
Act of 2022.  

o The potential for the decision to be applied beyond matters of criminal 
jurisdiction within Indian country.  
 

2.  Does this decision impact standing cooperative agreements or processes with state or 
federal agencies? If so, how? 

• The majority of commenters expressed hope that this decision would not impact their 
federal and state agreements and subsequent resources. However, commenters 
acknowledged that there is always some uncertainty when a federal or state 
administration changes.  

• While the majority of commentors indicated that they have not yet experienced any 
negative impacts to current state agreements, they did express concern about how this 
decision might impact future agreements/renewals. These include: 
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o Weakened leverage or bargaining power in determining how a state can exercise 
jurisdiction on Tribal lands. 

o The possibility that states may decide that current agreements regarding jurisdiction 
and law enforcement are void under the decision, or choose not to renew or enter 
into future agreements.  

o Where no agreement is in place, the unauthorized or uncoordinated exercise of 
criminal jurisdiction by a state law enforcement agency, ultimately threatening the 
ability of Tribes and states to work collaboratively together to provide for public 
safety. 

o One commentor stated that the decision may provide an opportunity to develop long 
overdue agreements with both state and federal partners to better administer criminal 
justice on its Tribal lands. 
 

3.  What has been the reaction to the Castro-Huerta decision in your Tribe? Do you have 
views about concurrent state criminal jurisdiction in Indian country? 

• The majority of commenters expressed dissatisfaction, disappointment, and anger with 
the Castro-Huerta decision.  

• The majority of commenters expressed their concern that the Castro-Huerta decision will 
lead to decreased public safety in Indian country through minimizing Tribal jurisdiction 
over Tribal lands.  

• In the listening sessions and in the written comments provided there was a clear 
consensus that the decision to allow concurrent state jurisdiction in Indian country is an 
affront to Tribal sovereignty and self-determination, Tribal treaty rights, and infringes on 
the foundational principles of federal Indian law.  

• Several commenters expressed grave concern about concurrent state jurisdiction in Indian 
country based on negative experiences under P.L. 280 where in many cases crimes are 
not prosecuted; state law enforcement agencies lack accountability; and investigative, law 
enforcement, and Tribal justice system resources are scarce.  

• Commenters indicated that coordinated federal, state, and Tribal law enforcement with 
deference to the Tribe on Tribal lands would support Tribal sovereignty and self-
determination.   

 
Additional Comments 

• All of the commenters stated that Congress has a constitutional role to determine Tribal, 
federal, and state jurisdiction in Indian country. 

o The majority of commenters stated the need for Congressional action to fully 
restore inherent Tribal jurisdiction in Indian country.  
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o Specifically, commenters noted that Congress should pass legislation to repeal or 
amend all existing civil and criminal jurisdictional limitations on Indian Tribes 
imposed by statute (e.g., sentencing limitations as enacted through the Indian 
Civil Rights Act) or through Court precedent (e.g., Castro-Huerta and Oliphant) 
to fully restore Tribes’ inherent civil and criminal jurisdiction in Indian Country, 
clear up jurisdictional confusion, and ultimately provide for increased public 
safety in Indian country. See Appendix for specific legislative proposals.  

o Most commenters cited limited public safety funding and resources as a 
significant concern and called upon Congress to provide increased 
appropriations to fully fund Tribal justice systems, including but not limited to 
criminal code updates and development, detention, and rehabilitation facilities; 
intervention and diversion services; training; and staffing for judges, prosecutors, 
public defenders, clerks, law enforcement officers, and other necessary justice 
system positions.  

o Some commenters cited the need for Congress to pass legislation to reaffirm 
Tribal treaty rights. 

o A few commenters said that Congress should act to address the Castro-Huerta 
decision only after considering the full scope of concerns related to public safety in 
Indian country, citing concerns related to budget and resources. 

o One commenter stated that Congress should act to fully restore Tribal civil and 
criminal jurisdiction and that during the transition period of Tribes reassuming their 
authority, Congress should provide the authority and resources for federal 
prosecutors to supplement Tribal justice systems to ensure crimes by non-Indians in 
Indian country are prosecuted.  

• Many commenters stated the need for Executive action to affirm the nation-to-nation 
relationship that Tribes share with the United States, to support Tribal jurisdiction on 
Indian lands, and to permanently establish the White House Council on Native 
American Affairs as a permanent federal body focused on protecting Tribal self-
determination and sovereignty. 

• The majority of commentors expressed their view that there is a critical need for more 
federal resources for Tribal law enforcement and Tribal justice systems irrespective of the 
Castro-Huerta decision. 

• The majority of commenters expressed the sentiment that Tribes are best positioned to 
make decisions about their local public safety needs and what is best for their 
communities, and the Castro-Huerta decision is limiting their ability to provide for 
public safety on Tribal lands.  



7 
 

• One commenter stated that it was their view that a lack of federal resources dedicated to 
the prosecution of crimes in Indian country played a prominent role in the Castro-
Huerta decision.  

 
V.  Conclusion 
 
DOJ and DOI greatly appreciate the time and effort Tribal leaders, advocates, and community 
members have spent to engage in the listening sessions and provide written comments.  In line 
with the federal government’s trust responsibility to Indian Tribes and people, the goal of these 
listening sessions was to hear from Indian country about the impact of the Castro-Huerta decision 
in order to inform how DOJ and DOI can best work to support Tribal jurisdiction and 
sovereignty. DOJ and DOI will continue to consider all comments received with this goal in 
mind.  
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Appendix A: Coalition of Large Tribes (COLT) Resolution 08-16-2022 - #04-2022 (NN-Twin 
Arrows)
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Appendix B: Legislative Proposal to Improve Public Safety in Indian Country 
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