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Comments on SIT Petition for Acknowledgment

L. Introduction

The State of Connecticut. the Town of Kent, Connecticut. and the Kent School
Corporation, (collectively, the Connecticut Parties), submit these joint comments in opposition to
the petition for federal acknowledgment submitted by the Schaghticoke Indian Tribe (*SIT™)
petitioner group, Petition # 401. As jurisdictional governments and privaie landowners, the

Connecticut Parties have substantial interests that would be directly impacted by acknowledgment
of the SIT.

Historically. since about 1737, there has been a group of Indians residing on the west side
of the Housatonic River in the Town of Kent that are known today as the Schaghticoke. In 1752,
the Colony of Connecticut set aside land for the use of the Schaghticoke. Approximately 400 acres
of land remains available as a reservation for the Schaghticoke. A small population of Indians
lived on the reservation for most of the 19th and 20th centuries. A small population continue to
live on the reservation today.

In the late 1960s, the Schaghticoke coalesced into a group initially called the Schaghticoke
Indian Tribe. Thereafter, between approximately 1985 and 1996, irreconcilable differences
existed in the membership, leading the Schaghticoke to separate into at least two groups that claim
tribal status. One group, initially called the Schaghticoke Tribe of Indians of Kent. CT. Inc.
became the Schaghticoke Tribal Nation (“STN™). The second group retained identity as the
Schaghticoke Tribe of Indians or the Schaghticoke Indian Tribe and is the current petitioner. A
third group consisting of members of the Cogswell family refused to affiliate as members of either
the STN or the SIT. Summary of the Criteria and Evidence: Reconsidered Final Determination
Denying Federal Acknowledgment of the Petitioner, Schaghticoke Tribal Nation, at pp. 59-62
(October 11, 2005)", aff'd, Schaghticoke Tribal Nation v. Kempthorne, 587 F. Supp. 2d 389 (D.
Conn. 2008). aff'd. 587 F.3d 132 (2nd Cir. 2009), cert. den. sub nom Schaghticoke Tribal Nation
v. Salazar, 562 U.S. 947, 131 S. Ct. 127, 178 L. Ed. 2d 243 (2010} (“STN RFD” or “RFD™); see
also Summary Under the Criteria and Evidence for Final Determination for Federal
Acknowledgment of the Schaghticoke Tribal Nation, at pp. 33-38 (Jan. 29. 2004) ("STN FD” or
“FD").?

The difficulty in addressing the current petition lies in the fact that the SIT does not
represent all of those persons who descent from the historic Schaghticoke. In 2005. the
Department of the Interior (“Department” or “DOI™) determined that there was one Schaghticoke
tribe that consisted of individuals identified on the membership list of the STN, on the membership
list of the SIT, and individuals from the Cogswell family who were members of neither group.
STN RFD at pp. 60-62.




This determination of the existence of multiple factions within the Schaghticoke is
consistent with similar determinations made by the Connecticut courts. In 2003, the Connecticut
Supreme Court recognized that the Schaghticoke was divided into two factions. the STN and the
SIT. Schaghticoke Tribal Nation v. Harrison, 264 Conn. 829, 831 (2003). In 2012, those factions
continued to exist as recognized in Schaghticoke Indian Tribe, et al v. Michael J. Rost, 138 Conn.
App. 204, 217-8. 50 A.3d 411, 419-20 (2012) (it is the Schaghticoke Indians, not the SIT nor the
STN, that have the right to determine who lives on the reservation). And in 2013, a judge of the
Connecticut Superior Court concluded that up to three (3) distinct groups claimed to represent the
Schaghticoke—two “entirely different” entities “with entirely different members” called the SIT,
as well as a separate entity referred to as the STN. Schaghticoke Indian Tribe, et al v. Hatstat,
20133WL 5422844, at *2, 56 Conn. L. Rptr. 789 (Conn. Super. Ct. Sept. 11, 2013) (Pickard, J.)
(A-23).4

As will be discussed hereafter, the SIT does not satisfy several of the acknowledgment
criteria, including criteria (e) descent from a historical Indian tribe, (b) community and (c)
political authority. Moreover, the SIT has been previously found by the Department to be a
splinter group of the STN. As such it may not be acknowledged under the standards and criteria
in 25 CF.R. § 83.4.

The Schaghticoke have not been recognized as an Indian tribe under federal law, and they
are not entitled to such recognition. The Schaghticoke have not comprised a distinct community
that has existed as a community from historical times to the present: and the Schaghticoke have
had no form of tribal self-government for most of the 19th century and for much of the 20th
century. Reconsidered Final Determination to Decline to Acknowledge the Schaghticoke Tribal
Nation, 70 Fed. Reg. 60101 (Oct. 14, 2005). Taken in the most favorable light, the Schaghticoke
are a group of people united by common descent, with some degree of social ties and with two (2)
relatively modern tribal organizations (the SIT and the STN) claiming to be the group’s tribal
government.

The SIT under the leadership of Alan Russell (i.e., the current petitioner) fully participated
as an interested party in the proceedings involving the STN (petition #79). In those proceedings,
the evidence presented in support of acknowledgment failed to demonstrate that the Schaghticoke
had been united in one community for significant periods of its history. The evidence also failed
to demonstrate that the Schaghticoke had maintained political influence or authority over its
members for an even greater period of its history. The current petition does not even attempt to
reconcile or fill those significant gaps in the Schaghticoke record. As such, the SIT cannot be
federally acknowledged as an Indian tribe.

3 The A- cites refer to the corresponding pages in the Appendix submitted with these Comments.

4 The decision refers to testimony by Michael Momingside, who claimed to be Vice Chairman of the SIT. In 2009,
the SIT under the chairmanship of Gail Harrison Donovan filed with the State of Connecticut a copy of a membership
list submitted to Lee Fleming of the BIA on January 23, 2009 identifying 131 SIT members. See correspondence,
Edward W. Gasser to Hon. Jodi Rell, dated March 30, 2009 and enclosures {A-3). In 2012, Michael Morningside filed
documentation with the State of Connecticut in which Yanette Stoerzinger claimed to be chief or chairman of the
Schaghticoke Indian Tribe with Michael Morningside as Vice Chairman and with a membership of 128. See
Connecticut Special Papers, Case 32, pp. 785-793 and Case 34. pp. 11-18 (A-6). In a January 16, 2022 email to the
Kent First Selectman, Janette Stoerzinger claimed to be a sixth generation descendant of Abigail Bradley (A-23).



IL Background—Acknowledgment Regulations

Indian tribes that are entitled to acknowledgment under federal law are considered
“domestic dependent nations™ that exercise inherent sovereign authority over their members and
territories. Puerto Rico v. Sanchez Valle, 579 U.S. 59, 70 (2016) (quotation marks omitted). When
a tribal entity no longer exists, however, it can no longer be recognized as an Indian tribe under
federal law. As noted in Miami Nation of Indians of Indiana, Inc. v. United States Department of
the Interior, 255 F.3d 342 (7th Cir., 2001), cert. den. 534 U.S. 1129 (2002), if a nation does not
exist’, it cannot be recognized. The same holds true for Indian tribes.

Probably by 1940 and certainly by 1992, the Miami Nation had ceased to be a tribe
in any reasonable sense. It had no structure. It was a group of people united by
nothing more than common descent, with no territory, no significant governance,
and only the loosest of social ties. ... The federal benefits for the sake of which
recognition is sought are extended to tribes, not to individuals, so if there is no tribe,
for whatever reason. there is nothing to recognize. ... Recognition in such a case
would merely confer windfalls on the members of a nonexistent entity.

Id. at 350-351 (citations omitted).

In Montoya v. United States. 180 U.S. 261 (1901), the Supreme Court established the
requirements for determining whether a group of Indians constituted a tribe under Federal law.
The Montoya test requires the group claiming to be an Indian tribe to demonstrate that it is (a) “a
body of Indians of the same or similar race,” (b) “united in a community,” (c) “under one
leadership or government,” and (d) “inhabiting a particular though sometimes ill-defined
territory.” Montoya at 266. Although at first blush the Monfoya standard appears relatively simple
and broadly stated, judicial applications of the standard have provided further content to the four
requirements. First, to be “united in a community.” a tribe must exist distinct and apart from
others. United States v. Washington, 641 F.2d 1368, 1373 (9th Cir. 1981), cert. denied. 454 U.S.
1143 (1982); Mashpee Tribe v. New Seabury Corp.. 592 F.2d 575, 579, 586 (1st Cir. 1979), cert.
denied, 444 U.S. 866 (1979). Although a tribe must be “Indians of the same or similar race.” a
tribe cannot be based solely on a racial or ethnic basis. United Siates v. Antelope, 430 U.S. 641,
645 (1977). Tribal status must be based on the existence of a political community. Rice v.
Cayetano, 528 .S. 495, 518-20 (2000); Morton v. Mancari, 417 U.S. 535. 553 (1974). Thus, a
tribe is more than just a private. voluntary organization of individuals of Indian descent; it is a
distinct community with authority or influence over internal and social relationships among its
members. United States v. Mazurie, 419 U.S. 544, 557 (1973).

To be “under one leadership or government,” a tribe must have some degree of control or
influence over its own internal affairs and the relations between its leaders and members.
Mashpee, 592 F.2d at 582-83. Political leadership must be meaningful in that it must extend
beyond just a core group of involved members to include a predominant portion of the membership
of the group. Id. at 584. Although a formal government complete with coercive or binding
authority is not required. tribal status is dependent on the exercise of a significant degree of
influence on significant issues in the lives of members. /d. at 584-85. Moreover, sporadic, crisis-

5 The court used Czechoslovakia and South Vietnam as two examples of natjons that no longer exist.



oriented leadership is insufficient. There must be a sustained continuity of tribal leadership. /d
at 583, 585. Without such leadership or at least informal political influence, a tribe does not exist
under the Morntoya standard. Jd at 585.

Finally, a tribe must have continuously maintained itself as a distinct community with a
political organization or structure. Washington, 641 F.2d at 1373. The requirement of continuity
is essential to tribal status. It reflects the need for a group to maintain its distinct community and
the exercise of its authority throughout history to retain its tribal sovereignty. Id.; United Tribe of
Shawnee Indians, 255 F.3d at 548; see also Montana v. Blackfeet Tribe of Indians, 471 U. 8. 759,
764 (1985).

The acknowledgment standards promulgated and administered by the Bureau of Indian
Affairs (“BIA™) are quite similar, if not identical. in pertinent respects to the judicial standards.
Federal acknowledgment or recognition of an Indian tribe is the formal political act of
acknowledging and confirming the continual existence through history of a tribe as a distinct
political community entitled to a government-to-government relationship with the federal
government. See 25 C.F.R. § 83.2; 59 Fed. Reg. 9280 (Feb. 25, 1994); Cohen’s Handbook of
Federal Indian Law § 3.02[3], at 138 (2005). Although historically, Indian tribes have been
recognized in many different ways, including by treaty, congressional enactment. executive or
administrative action, or, in rare instances, court decision, see id.. §§ 3.02[5], 3.02[6], since 1978
federal acknowledgment has been delegated to an administrative process within the DOIL See, e.g.,
25 C.F.R. Part 83; 59 Fed. Reg. 9280 (Feb. 25, 1994); see also Kahawaiolaa v. Norton., 386 F.3d
1271, 12734 (9th Cir. 2004).

In 1978, the DOI adopted regulations establishing a process for federal recognition of
Indian tribes. 43 Fed. Reg. 39361 (Sept. 5. 1978). The regulations were amended in 1994.5 59
Fed. Reg. 9280 (Feb. 25, 1994). They were further amended in 2015. 80 Fed. Reg. 37862 (July
1. 2015). In promulgating the acknowledgment regulations in 1978, the DOI stated:

The Department must be assured of the tribal character of the petitioner before the
group is acknowledged. Although the petitioners must be American Indians,
groups of descendants will not be acknowledged solely on a racial basis.
Maintenance of tribal relations—a political relationship- -is indispensable.

43 Fed. Reg. 39361, 39361-62 (Sept. 5, 1978) (emphasis added). Moreover, the acknowledgment
regulations are explicitly derived from and are to be interpreted in light of case law concerning
tribal status. As the BIA has stated in describing the intent of the acknowledgment regulations:

The Federal government has an obligation to protect and preserve the inherent
sovereign rights of all Indian tribes, whether a tribe has been recognized in the past

% The amendments to the regulations provided for a reduced burden of proof for petitioners with evidence of previous
federal acknowledgment, 25 C.F.R. § 81.8; independent review of a final determination by the Interior Board of Indian
Appeals, including the opportunity for a hearing before an administrative law judge, id. § 83.11; and other procedural
changes. 59 Fed. Reg. 9280 (1994). The amendments were not intended to “result in the acknowledgment of
petitioners which would not have been acknowledged under the previously effective acknowledgment regulations™ or
“to result in the denial of petitioners which would have been acknowledged under the previous regulations.” fd The
substantive criteria remained the same.



or not. The regulations governing the Acknowledgment process (25 CFR 83) state
the requirements that unrecognized groups must meet to be acknowledged as
having a government-to-government relationship with the United States.

The legal and policy precedents for acknowledgment are codified in the regulations.
These precedents also provide the fundamental basis for interpreting the
regulations. The acknowledgment criteria are based on and consistent with the past
determinations of tribal existence by Congress, the courts, and the Executive
Branch. These past determinations have required that to be acknowledged as
having tribal status a group must have maintained social solidarity and distinctness
and exercised political influence or authority throughout history until the present.

Final Determination That the Miami Nation of Indians of the State of Indiana., Inc. Do Not Exist
as an Indian Tribe, at p. I.B.1.5 (June 9, 1992),
https://www.bia.gov/sites/default/ﬁ1es/dup/assets/as—ia/ofa/petition/066_miamin_IN/066_fd.pdf.
last accessed July 4, 2022, aff'd, Miami Nation of Indians of Indiana, Inc. v. Babbitt, 112 F. Supp.
2d 742 (N.D. Ind. 2000). aff'd, 255 F.3d 342 (7th Cir. 2001). Indeed, in doing so, the BIA
specifically referenced the Montoya standard. Id.

On July 1, 2015, the DOI provided further amendments to the acknowledgement
regulations. The revised regulations were intended to “make the process and criteria more
transparent, promote consistent implementation, and increase timeliness and efficiency, while
maintaining the infegrity and substantive rigor of the process.” 80 Fed. Reg. at 37862, 37863. The
revised rules were intended to “clarif[y] the criteria by codifying past Departmental practice in
implementing the criteria.” Id. Only two substantive changes to the criteria were intended. The
first change allowed a petitioner to use the petitioner’s own contemporaneous records as evidence
under criteria (a) to demonstrate that the petitioner had been identified as an American Indian
entity on a substantially continuous basis since 1900. The second change altered the manner in
which marriages within the group (Section 83.11(b)(2)(ii}) would be counted for purposes of
determining if sufficient evidence existed by reason of group marriage rates to demonstrate
community under criteria (b). 80 Fed. Reg. at 37863. Except for these two changes. the 2015
acknowledgment regulations are to be applied and interpreted in light of existing caselaw and prior
precedent concerning tribal existence.

The acknowledgment regulations establish seven “mandatory™ criteria that a petitioning
group must satisfy”: (a) identification as an American Indian entity since 1900 (25 C.F.R. §
83.7(a)); (b) continuous existence as a distinct community {rom 1900 until the present (id. §
83.7(h)): (¢} continuous maintenance of political influence or authority over members as an
autonomous entity from 1900 until the present (id., § 83.7(c)); (d) a governing document including
membership criteria (id., § 83.7(d)); (e) descent from a historical Indian tribe and a current tribal
roll or membership list (id.. § 83.7(e)); (f) membership composed principally of persons not

7 In Miami Nation of Indians of Indiana, Inc. v. Babbit, 887 F. Supp. 1158, 1165 (N.D. Ind. 1995). aff'd 255 F.3d
342, 346 (7th Cir. 2001). cert den. 534 U.S. 1129 (2002), the court found that the acknowledgment regulations were
properly promulgated under Congress’ delegation of authority to the President and Secretary of the Interior to
prescribe regulations concerning Indian affairs and relations.



members of an acknowledged tribe (id., § 83.7(D)); and (g) no congressiona) legislation terminating
or forbidding acknowledgment (id.. § 83.7(g)).®

Some of these seven are not explicit parts of the Montoya standard—for example, criterion
(d), which requires a governing document, or criterion (g), which requires that Congress has not
terminated tribal status—but would nonetheless be relevant to Mowntoya's inquiry. However, the
three core criteria—(b) continuous existence as a distinct community, (¢} continuous maintenance
of political influence or authority, and (e¢) descent from a historical Indian tribe—are each
substantively the same as the central components of the Montoya test. More importantly, if a
petitioner does not satisfy any of the criteria, it may not be acknowledged as an Indian tribe.

I,  Administrative Notice of Prior Proceedings Concerning the Schaghticoke Must Be
Taken

The Office of Federal Acknowledgment (“OFA™) is requested to take administrative notice
of the evidence, findings and conclusions reached in the STN proceedings, petition #79. The OFA
is also requested to take administrative notice of the filings, claims and documentation constituting
the administrative record in the SI'T’s petition for Federal acknowledgment, Petition #239.

The SIT, as well as the parties submitting these comments, were all “interested parties™ in
the STN proceedings. In reaching the decision to deny acknowledgment of the STN, the Deputy
Assistant Secretary-Indian Affairs indicated that the conclusions drawn about the historical
Schaghticoke tribe would be relevant to the analysis of the then-pending SIT petition.

[tlhe SIT argues that the STN FD failed to consider the SIT’s petition and its claim
that it is the legitimate present-day continuation and rightful descendant of the
historical Schaghticoke tribe ... . The STN PF and STN FD evaluated all of the
arguments SIT presented as an interested party. This included the claim to be the
rightful successor. To the extent the STN FD and the RFD draw conclusions about
the historical Schaghticoke tribe that might be in common with the SIT petition, the
acknowledgment process provides for comment, technical assistance and
reconsideration and permits the SIT to participate in the process as it did. These
procedures provide the SIT with all the due process required, since this RFD
concludes that the 33 individuals, most of whom are members of the SIT, are not
part of the STN petitioner, and the RFD concludes that the STN does not meet all
seven mandatory criteria.

STN RFD at page 62.

In October 2002, the SIT had submitted its petition for acknowledgment as an Indian tribe
(petition # 272) under the 1994 acknowledgment regulations. In a formal technical assistance
(“TA™) letter dated September 14, 2006, the OFA advised the SIT:

[T]o the extent your group shares a history with the STN, the findings on STN
including the STN Reconsidered Final Determination (RFD) findings may also

& The regulations provide a detailed, nonexclusive description of how each of the criteria can be satisfied.



apply to the SIT petitioner for the pre 1996/1997 time period. This TA letter
understands that the current SIT petitioner includes individuals who do not appear
to have been a part of the overall Schaghticoke community discussed in the STN
RFD. Nevertheless, we advise the SIT to review carefully the STN RFD for the
specific time periods when the evidence for community and political authority are
missing. Also, please refer to the Department’s letter summarizing the March 23,
2003, informal TA meeting with the SIT in which you were advised, “Since there
was only one body of Schaghticoke, the conclusions in the STN proposed finding
(PF) for the time before 1997 would also apply to the SIT petition.”

BIA to Russell, Sept. 14, 2006 (A-24). Similarly, in a letter dated August 22, 2013. the OFA
advised the SIT that

[t]he OFA will use the existing record for the STN petition in evaluating the SIT
petition as an Indian tribe. It is not necessary for the SIT to obtain and resubmit all
of the evidence used by the STN petitioner. ... However, SIT should provide
evidence for the periods in its history not covered by the STN findings and any
additional evidence not previously submitted for those periods in which the STN
findings concluded that the evidence was insufficient.

BIA to Russell, Aug. 22, 2013 (A-32).

Ultimately, consideration of the SIT’s petition was suspended or terminated pursuant to 25
C.F.R. § 83.7(a) for its failure to submit a complete documented petition prior to July 31. 2015.
BIA to Petitioner, July 31, 2015 (A-35). The SIT was thereafter invited to submit a new
documented petition under the 2015 acknowledgment regulations. BIA to Russell, June 9, 2016
(A-36). Notwithstanding the SIT’s filing of the current documented petition, the rationale for
taking administrative notice of the evidence. findings. and acknowledgment decision(s) in the STN
proceedings remains unchanged.

As the Department has previously stated. “[g]iven the relationship between the SIT and the
STN, materials from the record of the STN decision would normally be reviewed, to the extent
relevant, during active consideration of the SIT petition.” STN RFD, fn 42, at p. 64.

IV.  The Doctrine of Collateral Estoppel Applies to the SIT Petition

The doctrine of collateral estoppel should be applied to this petition. That doctrine. in the
interests of finality and consistency, precludes reconsideration and redetermination of the factual
findings and determinations made in the STN proceedings.

Collateral estoppel is usually applied in a judicial context when a court is asked to consider
issues that have been previously decided by an administrative agency or in a prior judicial
proceeding. The courts have “long favored application of the common-law doctrines of collateral
estoppel (as to issues) and res judicata (as to claims) to those determinations of administrative
bodies that have attained finality.” Astoria Fed. Sav. & Loan Ass’'nv. Solimino, 501 U.S. 104. 107
(1991); see also 87 Fed. Reg. 24908, 24914 & n.81 (April 27, 2022) (discussing the application of
collateral estoppel to Department denials of previous petitions, and citing cases including
Solimino). Collateral estoppel applies when “the agency is acting in a judicial capacity and resolves



disputed issues of fact properly before it which the parties have had an adequate opportunity to
litigate.” United States v. Utah Constr. & Mining Co., 384 U.S. 394, 422 (1966). In that situation,
collateral estoppel is properly applied to enforce repose. Id., at 422. See Chisholm v. Defense
Logistics Agency, 656 F.2d 42, 47 (3rd Cir. 1981) (an administrative agency is permitted to secure
the same benefits from the doctrine of collateral estoppel as the courts).

Collateral estoppel applies (1) to issues of fact properly before and necessarily resolved by
the agency, (2) which the parties have had an adequate opportunity to litigate. (3) where the agency
is acting in an adjudicative capacity and (4) where there is finality to the proceedings and a decision
rendered. Utah Constr. & Mining (0., 384 U.S. at 422; United States of America v. 43.47 Acres
of Land, 896 F. Supp. 2d. 151, 158-162 (D. Conn. 2012), aff°d by summary order, sub nom
Schaghticoke Tribal Nation et al. v. Kent School Corp. (2nd Cir. 2014); Metromedia Co. v. Fugazy.
983 F.2d 350, 365-66 (2d Cir. 1992); Delamater v. Schweicker, 721 F.2d 50, 53-54 (2d Cir. 1983).

The first two of these requiremenis and the fourth requirement were plainly met in the STN
proceedings. The factual issues concerning the seven acknowledgment criteria were all addressed
by the STN proceedings. In particular, the continuing existence of a distinct Schaghticoke
community. criterion (b), and the continuing existence of Schaghticoke political leadership.
criterion (c), were clearly before the BIA and were obviously necessary to the determination of the
STN’s acknowledgment petition as well as to the claims raised by the SIT. The SIT, as an
interested party, had a full and fair opportunity to participate in the proceedings, to present
evidence, to address the issues of community and political authority and to appeal from any
findings and conclusions that the SIT deemed adverse to its interests. Indeed, the SIT appealed
from the interim STN Final Determination to the Interior Board of Indian Appeals (“IBIA™). A
final decision was rendered with the issuance of the STN RFD, and the SIT had an independent
right to bring an administrative appeal from that decision.

In subsequent judicial proceedings to which the SIT was a party, the District Court for the
Disirict of Connecticut expressly found that the BIA had acted in an adjudicative capacity when
reaching its decision on the STN petition. As such, the court concluded that the findings and
conclusions reached in the proceedings were binding on the parties and could not be relitigated in
separate judicial proceedings in which the status of the Schaghticoke as an Indian tribe was at
issue. The court found that in the STN acknowledgment proceedings, a petition was filed, evidence
and argument were submitted, opportunity to respond to other parties’ evidence and argument was
provided, and a final decision was made applying established regulatory criteria to the specific
facts of the petition. The District Court concluded that the proceedings were adjudicative and that
findings and conclusions reached were subject to collateral estoppel. 43.47 Acres of Land, 896 F.
Supp. 2d. at 161-62.

Similarly, the BIA’s Final Determination on the petition for acknowledgment filed by the
Golden Hill Paugussett Indian Tribe was expressly found to be an “adjudicative” decision
sufficient to support the application of the collateral estoppel doctrine. Judge Arterton stated:

[T]he Court must next consider whether the BIA’s Final Determination constituted
an “adjudicative” determination, by applying the Section 83(2) factors. The
procedures set out by the BIA regulations provide for notice, presentation of
evidence and arguments (including the opportunity to revise and supplement), as



well as the opportunity to respond to the evidence and arguments of other interested
parties and the proposed finding of the BIA. the clear application of seven
mandatory criteria for federal tribal acknowledgment (which the BIA’s Final
Determination reflects). and rules of finality, including procedures for internal
reconsideration and review, as well as judicial review under the APA. Thus, the
Court concludes that the BIA’s Final Determination was an “adjudicative™ one
sufficient for application of the collateral estoppel doctrine.

Golden Hill Paugussett Tribe of Indians v. Rell, 463 F. Supp. 2d 192, 200 (D. Conn. 2006): see
also 87 Fed. Reg. 24908, 24914 & n.81 (Apr. 27, 2022) (discussing the application of collateral
estoppel to Department denials of previous petitions, and citing Golden Hill Paugussett Tribe of
Indians with approval).

The SIT's documented petition almost completely ignores the prior administrative
proceedings involving the BIA’s review of the Schaghticoke historical record, including the BIA’s
findings and conclusions respecting that record. Claiming that it is a separate entity from the STN
and that its acknowledgment petition has never been evaluated (see SIT Petition, part IL, p. 21),
the SIT apparently seeks to have the common historical record re-examined. re-evaluated and
reconsidered without regard to the findings and conclusions reached by the BIA in the STN
proceedings. The SIT does not explicitly point to any rew evidence that might fill the missing
gaps in the Schaghticoke historical record. Instead, the SIT appears to simply recycle the claims
and evidence that were previously considered by the BIA in the STN proceeding and asks the OFA
to reach different conclusions. This approach is completely inappropriate given the extensive
review, analysis, and adjudicative nature of the prior proceedings.

The application of the collateral estoppel doctrine is particularly appropriate in this
situation. where the Department’s determinations in the STN proceedings establish conclusively
that the SIT cannot demonstrate continuous tribal existence, including before 1900.

V. Summary of Comments

The documented petition of the SIT for federal acknowledgment fails to adequately
describe or interpret the SIT’s documentary evidence or demonstrate how that evidence is
specifically related to the mandatory criteria. It fails to follow the OFA guideline that a petition
must explain how each evidentiary document applies to the criteria. The petition also fails to adhere
to the TA letter of 2006 (petition #239) which advised the SIT that it must submit new evidence
and analysis for the periods that the STN was found not to meet the criteria, and to address the
criteria in the context of its specific membership. Instead, the SIT has essentially presented the
same or similar evidence previously submitted by the STN, without explaining its relevance or
addressing how its current membership specifically fits into the context of the broader historical
tribe identified in the STN findings.

The SIT cannot meet the new category of evidence for criteria 83.11(b) and (c) of having
state set-aside land. Although the State of Connecticut has established and maintained a
Reservation for the Schaghticoke Indians. the SIT cannot demonstrate “active use” of the reserved
land at all times since 1900 for its portion of the broader Schaghticoke community. Neither can
the SIT directly relate “active use™ of the lands to the leadership, governance, or political processes



of the Schaghticoke entity as a whole. These are the fundamental requirements of the regulations
for meeting the state reserved lands category of evidence, and the Schaghticoke Reservation has
not been an active political base for either SIT or STN.

The SIT cannot meet criteria 83.11(b), community, and 83.11(c), political influence or
authority, during the years in which the STN did not meet these criteria. This is because the SIT
has not presented sufficient new evidence or arguments or addressed these criteria in the context
of its current membership.

Likewise, the SIT cannot meet the community and political influence or authority criteria
during the years in which the STN met these criteria. This is because as a minority faction it
cannot claim to represent the community or political system of the broader historical
Schaghticoke during those periods. It does not represent, either then or now, all the family lines
and sublines found to be a part of that historical community. Some of its recent members have
had little or no connections to the historical tribe.

The SIT cannot meet these criteria since 1997 because, as the DOl has noted, an
acknowledgeable tribal community cannot have two political systems. Furthermore, the SIT does
not now represent the majority of the broader Schaghticoke community.

The SIT cannot meet criterion 83.11(a), identity as an American Indian entity, because it
has not submitted significant new evidence or arguments for this criterion prior to 1997. Moreover,
as a minority faction, the SIT does not and cannot at any time represent the totality of the
Schaghticoke tribal community or political system identified in the historical record since 1900. It
has recently had members whose ancestors were either not a part of that entity or who did not
maintain tribal relations with it. At the same time, its current membership does not include
descendants of key individuals, family lines, and sublines who were a part of the Schaghticoke
entity identified historically.

The SIT does not represent the single entity that constituies the Schaghticoke Indians,
Rather, the SIT seeks to be acknowledged as separate entity claiming the same history, for the
most part, as well as the same rights to lands set aside for the historical tribe by the State of
Connecticut. Because the primary purpose of federal acknowledgment is to recognize a
government-to-government relationship with previously unacknowledged tribal groups, a single
entity acknowledged by the DOI can only have one governing body, one governing document, and
one membership list.

The more extensive evaluation of the SIT evidence that follows demonstrates the extent to
which the SIT utilizes the same documentation that the OFA previously found to be insufficient
for the STN petitioner to meet the mandatory criteria. It also provides an analysis of new
documentation presented by the SIT that demonstrates that this evidence also is inadequate in
meeting the mandatory criteria.

Part of this analysis is based on compiled spreadsheets that compare the documents in the

SIT petition with documents reviewed and noted in the STN proceedings (A-37 to A-42). This
comparative document analysis demonstrates that the SIT documentation was the same or similar
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to that in the STN record. The analysis also has focused on how the BAR and the OFA interpreted
the STN documentation regarding its relevance to the mandatory acknowledgment criteria. The
overall conclusion drawn from the analysis is that the SIT is substantially relying on evidence
previously submitted by the STN rather than providing new evidence and analysis as previously
advised by the OFA. The analysis also demonstrates that a substantial portion of the evidence
presented by the SIT was previously found insufficient for the STN to meet the mandatory criteria
for most of the period since 1900.

In effect, the SIT petition is claiming that “they™ (the Schaghticoke historical tribe which
the DOI found was represented by the STN petitioner up to 1996) are “us™ and that it can therefore
use “their” (the STN’s) same evidence, even though “they” were substantially found to not have
sufficient evidence to meet the mandatory criteria of the Federal acknowledgment regulations. The
SIT clearly do not meet the criteria for acknowledgment.

VI.  History of the Schaghticoke Petitions
A. Early Litigation

The Schaghticoke have a long and unsuccessful history of trying to establish existence as
an Indian tribe.

In the 1950s, under the leadership of a non-Schaghticoke. Elewaththum Swimming Eel
Bearce, members of the Schaghticoke community brought a land claim against the United States
in Docket #112 before the Indian Claims Commission. The United States denied the tribal
existence of the group. asserting in its Answer to the Complaint that “t]he so called Kent Tribe of
Schaghticoke Indians was not at any time material to the plaintiff’s claim. and is not now a tribe,
band or other identified group of Indians within the meaning of the Indian Claims Commission
Act as to entitle it to have this action instituted or maintained on its behalf.” Kent Tribe of
Schaghticoke Indians v. United States of America, Before the Indian Claims Commission. Docket
112, Answer of the United States, Par. 5 (CT-V004-D0043, p. 2) (A-44).° The case was ultimately
dismissed.

In 1975, the Schaghticoke instituted land claims litigation in the matter of Schaghticoke
Tribe of Indians, et al v. Kent School Corporation, Inc., et al., Docket H-75-125. in the United
States District Court for the District of Connecticut. The claim was brought pursuant to the Indian
Non-Intercourse Act, under which the Schaghticoke Tribe of Indians alleged and was required to
prove existence as an Indian tribe. The Schaghticoke were unable to establish any substantive
evidence of tribal leadership prior to 1949 (See Plaintiffs’ Response to Defendants’ Interrogatories,
Interrog. #1. CT-V004-D0051 (A-46); see also Summary under the Criteria and Evidence for
Proposed Finding Schaghticoke Tribal Nation (Dec 05, 2002'%) at pp. 150-51 (hereafter “STN
PF™). This suit was ultimately dismissed in 1993 for failure to prosecute.

9 These comments refer to documents in the administrative record of the $TN petitioner #79 by reference to the
designations contained in the FAIR database.

10 hitps:. /'www. bia. gov/sites/defaul /files/dup/assets/as-ia/ofa/petition/079 _schagh CT/079_pf.pdf, last accessed June
9,2022.
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B. History of the Federal Acknowledgment Petition of the STN

Meanwhile, in 1984 the United States obtained through condemnation a parcel of property
adjacent to the reservation for the Appalachian Trail. United States v. 267.17 Acres of Land, Civil
No. H-84-889. In 1985, the United States filed a companion condemnation action for another
parcel adjacent to both the reservation and the parcel that was condemned in 1984. United States
v. 43.47 Acres of Land, 855 F. Supp. 549, 552 (D. Conn. 1994). In accordance with the
requirements for bringing a condemnation action, the United States named several defendants who
might have an interest in the property. One of those defendants was the Schaghticoke Tribe of
Indians who, by virtue of their then-pending 1975 land claim action. might have an interest in the
property being condemned. During the course of the condemnation proceeding, the then-owner
of the property (the Preston Mountain Club) and the United States reached an agreement as to the
value of the parcel, and funds were placed in escrow in the Registry of the U.S. District Court. As
a defense to the condemnation action, the Schaghticoke re-asserted their land claims pursuant to
the Non-Intercourse Act, 25 U.S.C. § 177. To properly assert such a defense, the court ruled that
the Schaghticoke must first be determined by the BIA to constitute an Indian Tribe. id. at 551.

During the period between the 1975 land claim action filed by the Schaghticoke and the
1985 condemnation action filed by the United States, the Schaghticoke initiated the federal
acknowledgment process as the SIT by filing, on December 14, 1981, a Letter of Intent, pursuant
to 25 C.F.R. § 83.4. This was designated as Petition #79. The Schaghticoke then asked the district
court to stay the condemnation proceedings to allow them more time to complete the
administrative process. The court granted the request and as the STN, the Schaghticoke filed their
documented petition on December 7, 1994—-13 years after initiating the process. Over the next
several years, while the condemnation action remained stayed, the Schaghticoke worked to
complete their petition. The BAR (which in 2003 was redesignated as the OFA) provided technical
assistance. The STN submitted additional documentation and in April 1997 requested that their
petition be placed on the “Ready, Waiting for Active Consideration™ list pursuant to 25 C.F.R. §
83.10(d).

In the interim, after having changed its name to the STN in 1991, that group became a
substituted defendant in the 1985 Appalachian Trail condemnation case. The STN also brought
two additional land claim lawsuits under the Non-Intercourse Act: Schaghticoke Tribal Nation v.
Kent School Corp., No. 3:98-cv-01113 (D. Conn.), and Schaghticoke Tribal Nation v. United
States, No. 3:00-cv-00820 (D. Conn.). These land claim suits named as defendants the property
owners of the affected parcels including the Town of Kent, Kent School Corporation, Connecticut
Light and Power Company (“CL&P™). the United States, Preston Mountain Club, and Loretta
Bonos. The State of Connecticut intervened. In 2001, the SIT also intervened as a party plaintiff
and filed its own land claims complaint against the defendants as an intervening plaintiff.

In March 1999. the Court stayed the proceedings in the three pending lawsuits in order to
allow the BIA to determine if the STN would meet the mandatory criteria for federal
acknowledgment, a threshold issue in each case. After the Department, the STN, and the land
claim defendants agreed to accept a process by which the BIA would expedite and enbance its
review of the STN’s petition, the Court issued a scheduling order on May 8, 2001. This order
provided for the BIA to develop a pilot database system. It also established timelines for the
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submission of materials and comments. and for the BIA’s issuance of a Proposed Finding (“STN
PE™ or “PF") and FD: deadlines that were later extended by the Court.

The BIA began active consideration of the STN petition on June 5, 2002.

1. The Department’s Proposed Finding (2002) and Final Determination
(2004) on the STN Petition

Under the Court-mandated review process, the interested parties that submitted comments
on the STN petition included the State of Connecticut, the CL&P, the Kent School Corporation,
and the Town of Kent. Other interested municipal commenters included the City of Danbury; the
Towns of Bethel. New Fairfield. Newtown, and Ridgefield; and the Housatonic Valley Council of
Elected Officials {the Housatonic Coalition).

On April 7, 2001. the SIT submitted a letter of intent to the BIA to petition for federal
acknowledgment, Petition # 239. The SIT claimed that if, and not the STN, was the rightful
original petitioner representing Schaghticoke tribal members. The SIT became both a party to the
pending Schaghticoke litigation before the U.S. District Court and an interested party in the
pending STN petition.

On May 11. 2001, the SIT submitted a minimal letter-style petition to the BIA. On October
11. 2002. it submitted a partially documented petition and requested that it be considered at the
same time as the STN petition. The Department declined this request on October 25, 2002, stating
that simultaneous consideration was not feasible given the Court-mandated timeline for the STN
petition (see more on the administrative history of the SIT petition below). The BIA had by then
been actively evaluating the STN petition for four months.

On December 11, 2002, the Department published the STN PF, signed by the Assistant
Secretary for Indian Affairs (“AS-1A”), declining to grant Federal acknowledgment to the STN.
BAR’s analysis analysis found that the petitioner did not meet two of the seven mandatory criteria.
In this review, the STN failed to demonstrate sufficient evidence for criterion 83.7(b), community,
from 1940 to 1967 and from 1996 to the time of the PF. The STN was found to have even less
acceptable evidence for criterion 83.7(c), political influence or authority, where its documentation
was insufficient for the periods 1800-875. 1885-1967, and from 1996 to the time of the PF. STN-
PF at 21 and 30-31.

The STN PF triggered a comment period during which the STN and the parties in the
pending litigation were active in submitting additional materials. During this period. the BIA
provided informal technical assistance regarding the petition to the STN, the SIT, the State of
Connecticut. and the Cogswell family, a non-petitioning interested party consisting of other
Schaghticoke descendants. In the meantime. on July 28, 2003, the administrative function for the
Federal Acknowledgment process was moved out of the BIA and placed in a new OFA within the
Office of the AS-IA.

On February 5, 2004, the Department’s Principal Deputy AS-IA issued a FD on the STN
petition that reversed the conclusions of the previous negative Proposed Finding. This decision
held that the petitioner met the standard for criteria 83.7(b) and 83.7(c} for all of the previously
defined insufficient periods based primarily on its continued relationship with. and recognition as
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a distinct body by. the State of Connecticut. It also found that the STN had stronger evidence for
criterion 83.7(b), community, based on a new and different calculation of endogamy rates,
meaning the rate of marriages between individuals within the tribal entity.

2. Aftermath of the STN Final Determination: the IBIA Decision and the
Reconsidered Final Determination (2005)

The STN FD did not become final because five parties submitted timely requests for
reconsideration with the IBIA. In the order of their requests. these appellants consisted of: (1) the
“Coggswell Group™ of Schaghticoke descendants; (2) the Town of Cornwall; (3) the State of
Connecticut, the Towns of Kent, Bethel, New Fairfield, Newtown, Ridgefield. Greenwich.
Sherman, Westport. Wilton, and Weston, the Cities of Danbury and Stamford, the Kent School
Corporation, the CL&P, and the Housatonic Valley Council of Elected Officials; (4) the Preston
Mountain Club, Inc. (“PMC™), a local landowner; and (5) the SIT.

After reviewing the requests of the five appellants, the IBIA, on May 12, 2005, found
adequate grounds to vacate the STN FD and remand it to the Secretary of the Interior for
reconsideration. The IBIA decision addressed a number of issues within the context of the related
FD on the Historical Eastern Pequot (“HEP™) petitioner of Connecticut, which also had been
vacated and remanded to the AS-IA a week earlier on May 12, 2005. The IBIA linked the two
decisions because of their reliance on recognition by the State of Connecticut as additional
evidence for criteria 83.7(b) and 83.7(c). Inthe STN decision, the IBIA followed its HEP decision,
which held that the State’s recognition of a tribal entity as a distinct political body was not “reliable
or probative evidence for demonstrating the actual existence of community or political influence
or authority within that group.” In re Federal Acknowledgment of the Schaghticoke Tribal Nation.
41 IBIA 30, 34 (May 12. 2005).

Acting for the Secretary, the Department not only had to reconsider the STN evidence
absent the unprecedented weight the FD had given to state recognition, but also to address other
issues raised by the IBIA appellants. For example, it re-analyzed the endogamy and residency
rates and found that in combination with other documentation the endogamy rate provided
sufficient evidence for criterion 83.7(b) for some periods. However, the re-analysis also concluded
that the endogamy and residency rates were not high enough to permit them to count as carryover
evidence for criterion 83.7(c). Id. at 35. After the Department completed its overall reevaluation,
the Associate Deputy Secretary of the Interior published a Reconsidered Final Determination
(“RFD™) on October 14. 2005. which declined to acknowledge the STN as an Indian tribe under
Federal law. 70 Fed. Reg. 60101.

The RED concluded that the STN failed to meet criterion 83.7(b) for the periods 1920 to
1967, absent the previous weight given state recognition. This also was the conclusion for the
period 1997 to the time of the RFD, due to a split in membership that caused the STN to no longer
represent the entire Schaghticoke community. The decision found that the STN did not meet
criterion 83.7(c) for the period 1885—1892 based on new evidence presented to the IBIA. The
RED also found that the STN did not meet this criterion for the period 1892 to 1967, absent the
weight previously given State recognition, and for the period after 1996 due to the membership
split. STN RFD at 5, 4546, 57-58.
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The STN RFD became final and effective on the date it was published in the Federal
Register (Oct. 14, 2005). This decision exhausted the administrative process for Federal
acknowledgment for the STN.

3. The STN’s Status Subsequent to the RFD

On January 12, 2006, the STN filed suit in the U.S. District Court for the District of
Connecticut (STN v. Kempthorne), claiming that the RFD was:

arbitrary and capricious under the Administrative Procedure Act (APA), the result
of improper political influence in violation of STN’s due process rights, and the
product of an ultra vires decision in violation of the Appointments Clause of the
United States Constitution and of the Vacancies Reform Act.

Ruling on Cross-Motions for Summary Judgment, Schaghticoke Tribal Nation v. Norton. No.
3:06¢v81, at 1 (D. Conn. Aug. 26, 2008), ECF No. 206,

The State of Connecticut. the Kent School Corporation, the CL&P, and the Town of Kent
were subsequently granted intervenor status in this case on June 14, 2006. The STN filed a motion
for summary judgment, after which the Department. the BIA (“Federal Respondents™), and the
Connecticut intervenors filed cross motions for summary judgment. On August 26, 2008, the court
held that the STN failed to meet the burden of demonstrating its claims. Schaghticoke Tribal
Nation v. Kempthorne, 587 F. Supp. 2d 389 (D. Conn. 2008). The court sustained the
Department’s decision, finding the RFD’s conclusions to be “thorough, rational and well
reasoned” and “reasonable based on the evidence.” Id, at 400. Accordingly, the Court denied the
STN’s motion for summary judgment, granted in part the cross motions for summary judgment of
the federal respondents and Connecticut intervenors, and dismissed the case.

The STN appealed the District Court’s ruling to the U.S. Court of Appeals for the Second
Circuit. “On appeal,” STN “abandoned” its “claim that the Reconsidered Final Determination was
arbitrary or capricious.” Schaghticoke Tribal Nation v. Kempthorne, 587 F.3d 132, 134 (2d Cir.
2009) (Per Curiam). STN requested the Court to review whether STN's due process right to a fair
hearing was violated by undue political influence, and whether the RFD was issued by an
unauthorized official. The Court of Appeals rejected both claims and affirmed the dismissal of the
STN’s claims in an opinion issued on October 19, 2009 (and amended on November 4, 2009). See
id.

On May 24, 2010, the STN petitioned the U.S. Supreme Court for a writ of certiorari and
the Court denied the petition on October 4. 2010. 562 U.S. 947 (2010). STN then petitioned for
rehearing of hat denial, which the Court denied on November 29, 2010. 562 U.S. 1089 (2010). As
a result, the STN exhausted all judicial remedies available to it for a reversal of the RFD.
Subsequently, the STN and the SIT were ultimately unsuccessful in the land claims litigation.

C. History of the Federal Acknowledgment Petition of the SIT

A fully documented acknowledgment petition for the SIT has been long in coming. As
noted above, the SIT submitted a letter of intent to the BIA on April 7, 2001, a letter-style petition
on May 11, 2001, and a partially documented petition on October 11, 2002. On October 25. 2002.
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the Department denied the SIT’s request to be considered simultaneously with the STN petition.
The Department explained that it was not feasible to review both petitions at the same time given
the timeline mandated for the STN review by the U.S. District Court.

The SIT was a party in the pending STN land claim litigation before the District Court,
and it was an interested party in the BIA’s review process of the STN petition.

The SIT submitted comments on the STN petition, which were considered in the STN PF.
The BIA also reviewed the membership lists and other documents submitted by the SIT as part of
its evaluation of the STN. The BIA was fully cognizant of the political opposition and membership
withdrawal that resuited in the SIT becoming a separate entity and acknowledgment petitionet.
and it described these events in detail in the STN PF. Those were factors that caused the BIA to
determine that the STN did not meet criteria 83.7(b) and 83.7(c) for the period 1996 to the time of
the STN PF. This was because the STN no longer represented the entirety of the Schaghticoke
community and its political leadership. STN PF at 21 and 30-31.

The BIA conducted an informal TA meeting with SIT representatives in 2003. In later
summarizing this meeting, BIA officials indicated they had advised that “{s]ince there was only
one body of Schaghticoke. the conclusions in the STN proposed finding (PF) for the time period
before 1997 would also apply for the SIT petition.” Lee Fleming to Alan Russell. TA Letter (Sept.
14, 2006) (citing April 30, 2006 TA Letter) (A-25}.

The SIT’s evidence was also evaluated for the STN FD. This decision noted that “internal
conflicts exist for 1996 to the present” and that the STN membership “does not include a
substantial portion of the present community.” The SIT was one of the parties that requested the
IBIA to reconsider the STN FD. The SIT did not challenge the fact that the STN should be
acknowledged. Rather, it argued that the SIT was the “true representative” of the Schaghticoke
Tribe. The SIT alleged eight grounds for reconsideration. The IBIA held that four of them were
within its jurisdiction, but denied them on the merits, and found that the other four were outside of
its jurisdiction. Nevertheless, it passed all of them to the Secretary of the Interior as part of its
remand. Primarily, the SIT claimed that it had new evidence that would refute the STN FD.

The SIT submitted further documentation to the Department on September 12, 2005. This
was about a month before the Department published the RFD reversing the positive STN FD. The
Department sent the SIT a TA letter on September 14, 2006, that indicated that there were critical
deficiencies and significant omissions in the evidence it had submitted. This TA letter indicated
that the Department would consider the evidence already submitted by the STN in considering the
SIT"s petition.

The Department also considered the SIT evidence in the development of the STN RFD.
This decision reaffirmed the STN PF by concluding that the political opposition and membership
withdrawal of the SIT members prevented the STN from meeting the community and political
influence or authority criteria for the period after 1996.

The SIT did not intervene in the STN’s 2006 suit to have the U.S. District Court invalidate
the RFD (STN v. Kempthorne).
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On January 16, 2013, the Department indicated in a letter to the SIT leadership that the SIT
had still not adequately responded to the major deficiencies noted in the 2006 TA letter.

As indicated above, the Department revised the acknowledgment regulations (25 C.F.R.
Part 83) on July I, 2015. 80 Fed. Reg. 37836. Ultimately, consideration of the SIT’s petition was
suspended or terminated pursuant to 25 C.F.R. § 83.7(a) for its failure to submit a complete
documented petition prior to July 31, 2015. BIA to Petitioner, July 31, 2013 (A-35). The SIT was
thereafter invited to submit a new documented petition under the 2015 acknowledgment
regulations. BIA to Russell, June 9, 2016 (A-36).

In March 2019, the SIT submitted what it described as a “concise written narrative” to the
Department. More accurately, this was a mere chronology of significant documents, which did
not adequately interpret their relevance in terms of meeting the mandatory acknowledgment
criteria. However, this narrative clearly indicated that the SIT intended to use much of the same
evidence that was included in the STN's documented petition.

The SIT submitted further material to the Department on December 23, 2019, which it
claimed completed its fully documented petition. By letter dated January 10, 2020. the OFA again
rejected the submission as incomplete. A review of the December 2019 narrative reveals that it is
substantively almost identical to the March 2019 submission.

On December 30. 2020, the SIT submitted another Petition for Federal Acknowledgment
in two parts. This documentation appears to have been published for public access on the OFA
website. On July 1, 2021, additional documentation in support of the petition was submitted by
the SIT. This documentation has not been identified and has rot been published for public access
on the OFA website. On February 1, 2022, the Assistant Secretary for Indian Affairs “deemed
these two submissions together to be SIT’s official documented petition.” In a Federal Register
notice published on March 23, 2022, OFA announced that it had accepted the SIT petition for
review and that interested parties should submit comments by July 5. 2022. 87 Fed. Reg. 16480
(Mar. 23, 2022).

VII. Inadequate Opportunity to Comment

As an initial matter, the Connecticut Parties object that, by failing to publish or provide the
parties with the SIT’s membership list, governing document, and other relevant material submitted
by the SIT in support of its petition, the OFA has failed to provide the parties and the public with
an adequate opportunity to comment on the petition, in violation of the acknowledgment
regulations, the Freedom of Information Act, and due process. 25 C.F.R. § 83.22(c)(1) requires
OFA to make public all “portions of the documented petition, to the extent feasible and allowable
under Federal law, except documentation and information protectable from disclosure under
Federal law.” OFA has failed to publish any of the SIT’s supporting evidence and documentation,
including its membership list, membership history, and governing document and has ignored or
denied requests for portions of that information filed on behalf of the Town of Kent and Kent
Scheol Corporation under the Freedom of Information Act (“FOIA™) for the benefit of the
Connecticut Parties.
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In the comments to the 2015 regulations, the Assistant Secretary stated that 25 C.F.R. §
83.22(¢c)(1) was intended to promote transparency and that alf portions of the documented petition
not exempt from disclosure by Federal law would be provided to the public either by publication,
or, if that was impracticable, by other means. 80 Fed. Reg. at 37884. There is no transparency
when required disclosures are not made to the prejudice of the parties desiring to provide
meaningful comment.

Kent School previously requested under the FOIA the membership lists included in the
petitions for acknowledgment submitted by the SIT in March 2019 and December 2019 (each of
which petitions OFA rejected as incomplete). The Department produced the lists with the names
of the members redacted, stating that the information is personal information that is exempted from
disclosure under FOIA Exemption 6. Kent School appealed (A-66), but the appeal was summarily
denied on March 28, 2022. (A-76). On March 25, 2022, the Town of Kent requested under the
FOIA the membership list included in the SIT’s current petition, past membership information,
and the governing document. FOIA Request DOI-ASIA-2022-002832 (A-77). The Department’s
failure to respond to this request within the statutory time limit constitutes a denial of the request.

The Department is wrong to withhold the names of SIT members on privacy grounds. The
individuals who agreed to be listed waived any privacy expectation because they are lisied in a
request for action (inclusion in an acknowledged tribe) that would accord great benefits to them
and for which their burden of proof requires their identification. The names of the members of the
SIT petitioner group are not exempt from disclosure under FOIA Exemption 6, as they are not
information the disclosure of which would constitute “a clearly unwarranted invasion of personal
privacy.” 5 U.S.C. § 552(b)(6). Under controlling precedent, the presumption in favor of
disclosure under FOIA is as strong under Exemption 6 as anywhere in the Act, and exemption
from disclosure is only allowed where the privacy interests affected outweigh the public interest
in disclosure.'" The strong public interest in evaluating the OFA’s administration of. and
compliance with, the tribal acknowledgment process and criteria—for which this information is
essential—outweighs the privacy interest of these individuals. In addition, numerous previous
membership lists of the SIT are publicly available, and thus the privacy interest of current members
that appear on previous lists is minimal at best. The individuals whose names are withheld clearly
consented to being included and, given that their descent is critical to the end decision. can have
no expectation of privacy in this respect. Finally, the Connecticut Parties are willing to agree to
confidentiality terms to ensure protection of privacy.

As the OFA acknowledges, the relevant public interest that must be weighed against the
privacy interest that would be affected by disclosure is the extent to which the information sought
would shed light on an agency’s performance of its statutory duties. The agency’s duties include
evaluation of the descent of a petitioner’s members from a historical Indian tribe. The
acknowledgment regulations at 25 C.F.R. Part 83 require petitioners to demonstrate that “[t]he
petitioner’s membership consists of individuals who descend from a historical Indian tribe {or from
historical Indian tribes that combined and functioned as a single autonomous political entity).” 25
CFR. § 83.11(e). This requirement of Indian descent is fundamental to the federal

1 See Nat'l Ass’n of Retived Fed. Emps. v. Favish. 541 U.S, 157, 172 (2004) (“The term “unwarranted’ requires us to
balance the . . . privacy interest against the public interest in disclosure.”); Multi Ag Media LLC v. USDA. 515F3d
1224, 1227 (D.C. Cir. 2008) (“under Exemption 6, the presumption in favor of disclosure is as strong as can be found
anywhere in the Act”).
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acknowledgment of an Indian tribe, and indeed, is essential to the definition of a tribe under
Supreme Court precedent. In turn, the federal acknowledgment of an Indian tribe, with all of its
attendant sovereign rights and powers as a domestic dependent nation, is one of the most solemn
and momentous exercises of the federal government’s plenary authority over Indian affairs. The
public interest in verifying the appropriate administration of this aspect of the federal tribal
acknowledgment process is therefore of great magnitude.

Whether a petitioner meets the descent criterion cannot be determined without personal
information of the petitioner’s members sufficient to conduct the genealogical research and
analysis necessary to determine the descent of those members from a historical tribe or tribes—at
a minimum, this requires the names of a petitioner’s members. This is precisely why the OFA
requires the submission of membership lists, 25 C.F.R. 83.21(a)(4). and the same applies to the
public's need for that information to determine if the agency is properly evalvating the descent
criterion. Without the identity of a petitioner’s members, members of the public cannot verify the
OFA’s determinations under the descent criterion, or make fully informed comments during the
public comment periods provided in the acknowledgment process. The public interest in the
requested information is therefore substantial, and cannot be satisfied by alternative means.

By contrast. the privacy interests affected are minimal at best, and can be fully protected
from inappropriate disclosure through agreements among the parties. Under controlling precedent,
the relevant privacy interest in lists of names and addresses is the likely consequences that would
result from the disclosure of potentially sensitive information that goes beyond the mere names
and addresses of the individuals on the list.!? In this case, the relevant information is membership
in the SIT petitioner group. There is, however, no reason to believe that disclosure of this
information would result in adverse consequences to the individuals identified on this basis.”> In
addition, the disclosure of these names. especially without addresses, is unlikely to result in
unwanted contact by third parties.'*

Moreover, the privacy interest of individuals in their status as current members of the SIT
is minimal when such individuals are identified on past membership lists that are publicly
available.'> The SIT transmits membership lists to the State of Connecticut on an annual basis,

12 Ngt'l Ass’n of Retired Fed Emps. v. Horner, 879 F.2d 873, 876-77 (D.C. Cir. 1989) (“NARFE") (“Every list of
names and addresses sought under FOIA is delimited by one or more defining charactetistics, as reflected in the FOIA
request itself; no one would request simply ail ‘names and addresses” in an agency’s files, because without more. those
data would not be informative. The extent of any invasion of privacy that release of the list might occasion thus
depends upon the nature of the defining characteristics, i.e., whether it is significant that an individual possesses them.
A non-embarrassing characteristic may or may not be otherwise significant, in a manner relevant to the individual’s
privacy interests, depending upon whether many parties in addition to the party making the initial FOLA request would
be interested in obtaining a list of and contacting those who have that characteristic. ... We are thus left with circuit
precedent establishing only that the disclosure of names and addresses is not inherently and always a significant threat
to the privacy of those listed; whether it is a significant or a de minimis threat depends upon the characteristic(s)
revealed by virtue of being on the particular list, and the consequences likely to ensue.”).

13 See Washington Post Co. v. USDA, 943 F. Supp. 31, 34 n.3 (D. D.C. 1996) (“None of the information at issue in
this case is stigmatizing, embarrassing[,] or dangerous[.]”).

W Cf NARFE, 879 F.2d at 878 (“In this case. there is litile reason to doubt that the barrage of solicitations predicted
will in fact arrive- -in the mail, over the telephone, and at the front door of the listed annuitants.”).

15 See Nat'l Ass’n of Home Builders v. Norton, 309 F.3d 26, 35 (D.C. Cir. 2002) (*'Here, the private property owners
are similarly concerned that disclosure will result in unwanted contact from strangers. Insofar as the pygmy owl is
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and those lists are in the public domain.'® There is no indication in those transmittals that the SIT
anticipates or has experienced any adverse consequences from their release.!” The relevant
individual privacy interests are therefore minimal at best.

The balance of interests is thus between a powerful public interest in the information
necessary to verify the agency’s compliance with a duty of immense importance, against a privacy
interest that is minimal at best. The public interest in the personal information necessary to
understand how the acknowledgment regulations are applied therefore outweighs the individual
privacy interests in that information.!® Thus, to the extent that such personal information is
essential to an analysis of whether the Department is complying with the acknowledgment
regulations—at a minimum, the names of the current members—the release of such information
is not “clearly unwarranted” under 5 U.S.C. § 552(b)(6), and may not be withheld from release
under the FOIA. The remedy for withholding the names of members is clear—the Department can
deny the SIT’s petition without producing its members’ names, but the Department cannot
acknowledge the SIT without such disclosure and the meaningful opportunity for other parties to
comment on the membership and descent criteria.

VIII. The SIT is a Splinter Group and Must be Denied

The SIT is ineligible for consideration for federal acknowledgment as an Indian tribe on
the grounds that the SIT is a splinter group of a previously denied petitioner, the STN (Petitioner
#79), and therefore is not subject to further consideration under the federal acknowledgment
regulations in 25 C.F.R. Part 83.

The Department’s findings in the STN proceedings establish that the SIT is a splinter group
that separated from the STN in the 1990s, and is therefore ineligible for federal acknowledgment
under the Department’s regulations.

An immediate determination of ineligibility as a splinter group during Phase | review is
consistent with Departmental precedent, including the Department’s immediate rejection of the
STN’s attempt to re-petition in 2016, and the rejection of the HEP petitioner group’s request to be
reaffirmed as a previously federally acknowledged tribe, also in 2016. In both cases. the
Department determined that the petitioner groups were ineligible under 25 C.F.R. 83.4 without

concerned, however, the property owners already have divulged information about the sightings to the State agency
with the understanding that the information, although confidential, might be subject to release under disclosure laws.”).
16 Whether the membership lists submitted by the SIT to the OFA match those submitted to the State is unknown.

17 The SIT requests that the OFA not disclose the names of its members, supra n.1. but provides no basis for this
request. Nondisclosure would aid the SIT petitioner—regardless of privacy interests or lack thereof —in that it would
prevent third parties from offering an independent analysis in opposition to the petition.

18 See Gilman v. DHS, 32 F. Supp.3d 1, 17 18(D. D.C. 2014) (discussing D.C. Circuit precedent; “[t]he sum of these
cases establish that where the requester has articulated a legitimate public interest in the information. courts have
ordered disclosure of names and addresses, even if such information is associated with financial information, views
held by the landowner, or would risk unwanted contact.”}.
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further procedures.'” The SIT petitioner group should be similarly determined ineligible without
further review of its petition.

In addition to these strong legal grounds, there are compelling policy and practical reasons
for ending the review of the SIT petition as part of the Phase I review. Acting on the splinter group
issue during Phase I review for an ineligible petitioner reduces the burden on all parties and
promotes timeliness, efficiency, and fairness. This was a primary impetus for the 2015 revisions
to the acknowledgment regulations.?® Given the Department’s finite resources, it is unfair as well
to the eligible petitioners whose petitions are pending before the Department.”’ A determination
of ineligibility at this time would promote timeliness, efficiency. and fairness.

A. The Splinter Group Test

The regulations governing the acknowledgment of Indian tribes state that acknowledgment
will not be provided to:

A splinter group. political faction, community, or entity of any character that
scparates from the main body of a ... previous petitioner unless the entity can
clearly demonstrate it has functioned from 1900 until the present as a politically
autonomous community.

25 C.F.R. § 83.4(b).> This prohibition codifies the Department’s longstanding policy and
precedent discouraging splits or divisions within groups that may become federally
acknowledged.?

As explained in the Department’s Reconsidered Final Determination for the Eastern Pequot
and Paucatuck Eastern Pequot petitioner groups:

[t is the general policy of the Department not to encourage splits and divisions
within federally acknowledged tribes. ... A reasonable extrapolation of this policy
and of the intent of the regulations to acknowledge historical tribal units, is that the
Department does not and should not encourage splits and divisions within groups
which may become federally acknowledged. ...

19 | etter from R. Lee Fleming, Director of the Office of Federal Acknowledgment, to Katherine Sebastian Dring (June
2, 2016) (HEP); Letter from R. Lee Fleming, Director of the Office of Federal Acknowledgment, to Gregory A. Smith
{Apr. 25, 2016) (STN).

20 Spe 80 Fed. Reg. at 37862 64 (citing the goal of improving “timeliness and efficiency” throughout).

21 See id. at 37875 (*“The Department has petitions pending that have never been reviewed. Allowing for re-petitioning
by denied petitioners would be unfair to petitioners who have not yet had a review, and would hinder the goals of
increasing efficiency and timeliness by imposing the additional workload associated with re-petitions on the
Department, and OFA in particular.”).

22 A separate subsection, § 83.4(d), precludes repetitioning by previously denied petitioners, including splinter groups
of the denied petitioner. As recognized by the 2005 RFD denying acknowledgment to the STN, the counterpart of
this provision under the regulations at the time (§ 83.10(p) of the 1994 regulations) does not apply to the SIT, which
separated from the STN before the STN was denied acknowledgment. RFD at 64.

23 See Final Rule, Federal Acknowledgment of American Indian Tribes, 80 Fed. Reg. 37862, 37874 (July 1, 2015)
(*“The final rule does not change the way the Department has handled *splinter groups.™).
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The Secretary does not have the authority to acknowledge part of a tribe. Thus, an
otherwise acknowledgeable group that divides now would not be acknowledgeable
as two or more tribes because neither would constitute the complete community or
political entity within which political influence was exercised.”*

Guidance issued in 2008 formalized the Department’s position that ““[t]he Department does not
acknowledge parts of an Indian tribe.”** In the preamble to the 2015 regulations, the Department
specifically endorsed the 2008 guidance, emphasizing that “[tlhe final rule does not change the
way the Department has handled “splinter groups.”?*

To date. the Department’s precedents have not directly applied the prohibition to splinter
groups of previous petitioners. This is because the Department’s general practice has been to
consider related petitioner groups at the same time.”” All these groups that were considered
together were ultimately denied acknowledgment.”® In the case of the SIT and STN as discussed
previously, however, it was not possible to consider them at the same time because the Department
was under a court-ordered timeline to reach a final decision respecting the STN, but the SIT had
not yet submitted a fully documented petition and was therefore not ready for review during the
active consideration of the STN petition.

The record in the STN proceedings, however, closely examined the relationship between
the STN and the SIT, and provides ample basis for a determination on the splinter group issue.
The Department’s findings in the STN proceedings clearly establish that the SIT meets the
definition of a splinter group in the governing regulations. Those findings include the PF in 2002,
the FD in 2004, and the RFD in 2005.%° Accordingly, the Department has no choice other than to
deny the SIT petition.

24 See Eastern Pequot and Paucatuck Eastern Pequot Reconsidered Final Determination {2005) at 78—80.

25 Notice, Qffice of Federal Acknowledgment; Guidance and Direction Regarding Internal Procedures, 73 Fed. Reg,
30146, 30147 (May 23, 2008).

6 80 Fed. Reg. at 37874.

7 See, e.g., Lower Muskogee Creeks/Creeks East of the Mississippi (1981): United Lumbee Nation/Kaweah Indian
Nation (1985); Southeastern Cherokee Confederacy/Northwest Cherokee Wolf Band/Red Clay Intertribal Indian Band
(1985); Eastern Pequot/Paucatuck Eastern Pequot (2005); Nipmuc Nation/Chaubunagungamaug Nipmuck Indians
(2008); Juaneno Band of Mission Indians/Juaneno Band of Mission Indians-Acjachemen Nation (2011). The one
exception is nevertheless consistent with the policy to discourage splits within groups that may be acknowledged
because it involved two distinct historical tribes, each with evidence of previous Federal acknowledgment, that only
briefly merged for several years during the acknowledgment process (perhaps in an effort to make a stronger case for
acknowledgment) before cach was separately acknowledged. See Huron Pottawatomi, Inc. (1996) and Match-E-Be-
Nash-She-Wish Band of Pottawatomi Indians of Michigan (1999).

28 The Juaneno Band of Mission Indians-Acjachemen Nation is still under reconsideration.

29 The Department determined that the STN failed to meet the criteria for acknowledgment in the PF and RFD, and
this determination was upheld upen judicial review. Schaghticoke Tribal Nation v. Kempthorne, 587 F. Supp. 2d 389
(D. Conn. 2008), aff'd, 587 F.3d 132 (2nd Cir. 2009). cert. denied, 562 U.S. 947 (2010), reh'g denied, 562 U.S. 1089
(2010). The TBIA vacated and remanded the FD based on the improper use of implicit state recognition as probative
evidence of community and political influence or authority, In re Federal Acknowledgment of the Schaghticoke Tribal
Nation. 41 TBIA 30 (May 12, 2005), but the RFD expressly reaffirmed the analysis and conclusions in the FD except
as specifically described.
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B. The SIT Is a Splinter Group of the STN

There is no dispute that the SIT separated from the STN in the 1996/1997 time period.”’
Instead, the SIT argues that it is the “main body™ of the petitioner group and the STN is the splinter
group. As explained in the Department’s 2006 TA letter identifying deficiencies in the petition
submitted by the SIT in 2002 and 2005:

The STN RFD concluded that there was a single Schaghticoke group until about
1997. the point at which certain central members of the community refused to
reenroll. The SIT petition does not substantially challenge this conclusion, but
argues that STN is the “splinter” from the whole group rather than the SIT being
such. The STN PF, FD, and RFD evaluated the history of conflicts within the
Schaghticoke community both before and after 1997 in considerable detail. The
RFD concluded that the STN petitioner was not the complete group, but it was not
relevant or necessary to evaluate which petitioner was the “splinter.™"

A determination of the splinter group issue was not necessary to reach a final determination
with respect to the STN because the STN failed of its own accord even with respect to periods
before its split with the SIT, including failing to satisfy criterion (b) for 1940 to 1967 and criterion
(c) for the periods of 1801 to 1875 and 1885 to 1967. A determination of the splinter group issue
is necessary and appropriate now for the SIT petition, however. as a result of the previous
determination regarding the STN. The existing record clearly establishes that the SIT separated
from the main body of the STN and not vice versa.

C. The SIT Membership Derived Principally from the STN

First, the PF included an analysis of the SIT’s membership list submitted in 2002, which
OFA reviewed “to determine whether any of the SIT were also on the current or previous STN
membership lists or were otherwise involved with the STN petitioner.”* The PF concludes that

about 50 names on the SIT membership list [which listed 73 names in total] have
been on STN membership lists and/or involved with the STN petitioner, either in
the recent past, or at present. This represents about 16 percent of the STN's
membership as of August 2001 (50 of 317). However, it represents about 25
percent of the STN membership prior to the post-1996 influx of new members.>*

Thus, a substantial majority of SIT members were formerly part of the STN, but together
had comprised only a fraction of the STN membership.>* This pattern is only consistent with the
SIT separating from the main body of the STN, not vice versa.

30 This time frame precludes any finding that the SIT “functioned from 1900 until the present as a politically
autonomous comnmunity.” 25 C.F.R. § 83.4(b).

31 L etter from R. Lee Fleming, Director of the Office of Federal Acknowledgment, to Alan Russell (Sept. 14, 2006)
at 2 (A-25).

32 PF at 212 (Appendix 1, Analysis of the Schaghticoke Indian Tribe (Petitioner #239) Membership List).

¥ PF at213.

3 The membership numbers of both groups have fluctuated significantly since the two groups separated. The final
STN membership list considered in the RFD consisted of 273 members. The membership list submitted by the SIT in
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In addition, this conclusion is consistent with the Department’s determination, recently
affirmed by the Ninth Circuit. that the Ukiah Valley Pomo Indians group was ineligible to organize
as an [ndian tribe under the Indian Reorganization Act of 1934 because it is a “splinter group™ of
the Pinoleville Pomo Nation (“Nation™), a federally-recognized tribe, and the Department “does
not interpret the Indian Reorganization Act as permitting splinter groups or factions of a tribe to
set up independent tribal government.”®  Although that decision did not apply the
acknowledgment regulations. the Department relied on evidence that the majority of the group was
listed as members of the Nation to support its factual finding that the group was “only a subset™ of
the Indians for which the Pinoleville Rancheria was set aside.*"

D. The SIT Engaged in the Political Act of Splintering from the STN

Second, the political leadership existing before the 1996/1997 split remained with the STN.
The PF describes the political events leading up to the separation of the SIT from the main body
of the STN in the 1996/1997 time period. The modern history of the STN had been characterized
by pronounced internal conflict between political factions, including a period in the early 1980s of
rival tribal councils, each denying the legitimacy of the other, but by 1985 these divisions had
resulted in the election of a single unified council, which effectively replaced the council headed
by Alan Russell with one led by Irving Harris and Richard Velky as vice chairman.>” Velky was
subsequently elected chief of the STN in 1987.°% a leadership role he continued through the
separation of the SIT in 1996/1997, and continues to hold to the present.*”

By 1993. however, “[t]he older divisions surfaced again ... with a petition for the recall of
the Velky-led council.”* The unsuccessful petition “was a unification of many of Richard Velky's
opponents.” including former STN Council Chairman Alan Russell,*' who later emerged as the
leader of the SIT, a position he continues to hold to the present.

Ultimately. however, the separation of the SIT from the STN was precipitated by a
reenroliment process begun by the STN leadership to address deficiencies identified in a Technical
Assistance letter in 1995.%2 The PF found that a number of tribal documents referring to this
reenrollment process stated there were “questions™ regarding the eligibility of certain individuals,
and although there was not enough detail to fully understand these references, they appeared to
focus especially on the leaders of the political opposition to the Velky-led tribal council. including
Alan Russeil.*

March 2019 listed 40 adult members, and the December 2019 list includes 47 members. The memberships at the time
of separation, however, are the most relevant to the splinter group issue.

35 See Allentv. United States, No. 17-17463, 797 Fed. Appx. 302, 304 (9th Cir., Dec. 31, 2019) (unpublished opinion).
3 fdat 304-07.

37 PF at 169--170.

3% PF at 170.

3 See, e.g, Op-ed, Chief Richard Velky, Same old tribes play Bridgeport and state the same old tune. The Middletown
Press (Aug. 23, 2019), https; rwww middletownpress.com/opinion/article/Chief-Richard-Velky-Same-old-tribes-
play-14371396.php.

40 PF at 173.

41 PF at 173.

42 PF at 173--76.

43 PF at 174.
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The PF further found that:

Some of those most in opposition to the Velky-led council evidently refused to
submit the paperwork, or at least not all of it, indicating that they wished to be
enrolled but refused to go through the re-enrollment process that had been
established. These individuals apparently included Alan Russell [and others].**

Subsequently, a revised constitution incorporating new membership criteria was adopted
at an October 5. 1997 special membership meeting by a vote of 57 to 21. out of an attendance of
112, over the strong objections of major opponents of the Velky council.** The meeting also
continued the existing council and officers in office, as “there were no requests by others than
those on the council to hold office and therefore the existing council continued in office.”®

Political opposition to the new constitution continued, culminating less than three weeks
later in an October 24. 1997 petition to the Department, titled “Gathering of the Tribe,” in which
the 18 signatories, including Alan Russell, declared that the SIT was not the same entity as the
STN, and that the STN had no authority over the SIT.*’ The new group, under the leadership of
Alan Russell, subsequently petitioned for acknowledgment by letter dated April 7. 2001, which
stated that the STN’s original 1981 letter of intent was in fact theirs,*® and later submitted an initial
documented petition on October 11, 2002.%

The record therefore shows that the SIT separated from the STN in response to governance
actions initiated by the STN’s political leadership and ultimately approved by the STN
membership as a whole, and that the STN political leadership remained in office throughout this
period. The documented sequence of events is only consistent with the separation of the SIT from
the main body of the STN.

E. The Actions of the SIT to the Present-day Confirm It Is a Splinter Group of
the STN

Finally, the political and membership patterns described above continue to the present day,
confirming that the SIT is a splinter group of the STN. With respect to membership, despite the
OFA’s failure to provide the current membership list, it has nonetheless been possible to identify
the likely current members of the SIT. In March 2019, and again in December 2019, the SIT
submitted membership lists to the Department. In response to FOIA requests, the Department
subsequently produced those lists in redacted form. The redacted lists nevertheless reveal that the
membership of the SIT included only 40 (March 2019 list) or 47 members (December 2019 list).
The SIT claims 44 members in its current petition. In 2010, however, the SIT submitied a
membership list that was received by both the Department and the Connecticut Department of

4 PF at 174.

43 PF at 175-76.

6 PF at 176.

47 PF at 176. See also SIT Petition for Acknowledgment (received by OFA, Mar. 26, 2019) (unpaginated) at § 2.4,
“Era of Federal Recognition Efforts” (listing “October 24, 1997 ‘“The Gathering of the Tribe’ joint statement that STN
is not the same as SIT and that STN has no anthority over them.™). A review of the December 2019 narrative reveals
that it is substantively almost identicai to the March 2019 submission.

B Pprats.

Y PFat5s.
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Environmental Protection’s Indian Affairs Coordinator. The unredacted 2010 list reveals the
names of 200 adult members, which has allowed the Connecticut Parties to conduct genealogical
research on the SIT’s 2010 membership.® A summary of that research is set forth at pages 92
through 97 of the Appendix.

The research confirms that the overwhelming majority of the 2010 members do not descend
from the historical Schaghticoke tribe.>! Verifiable descent from the historical tribe identifies 24
likely members. An additional 14 likely members can be identified based on other evidence,
including current or prior participation in the SIT. resignation of membership in the STN. and
familial relations to other likely members. The resulting total of 38 likely adult members compares
closely to the total of 44 members the SIT currently claims, as well as the 40 or 47 members on
the 2019 membership lists. Of the 38 identified likely current members, 14 can be documented as
resigning their membership in the STN. and an additional 6 can be identified as former or likely
former members of the STN, based on familial relationships or identification in other documents
in the STN proceedings. Thus, it is likely that at least 45% of the SIT’s current members, and at
least 43—50% of the SIT’s 2019 members (at least 20 out of 40 or 47) are former members of the
STN.

This proportion is consistent with the fact that almost a generation has passed since the
split between the STN and SIT around 1997. It should be noted that out of the remaining 17
identified likely current SIT members, at least 13 were minors when the STN and the SIT separated
around 1997. Thus. as many as 33 likely current SIT members (75%, or 70-83% of the SIT’s
2019 membership of 40 or 47) are individuals that were likely either enrolled members of the STN
or children that simply had not been enrolled yet at the time of the split. In light of the intervening
generation since the 1997 split. this proportion is remarkable, given that the number of former
members who are deceased will, of course, naturally increase over time until there are no surviving
former members.

The conclusions of this research can easily be verified by the Department by comparing
the current SIT membership list to the membership lists previously submitted by the STN.>*

Similarly. the SIT continues to act in a manner that is politically independent of the STN,
and to set itself in opposition to the STN. As in previous petitions, the SIT’s current petition
unequivocally states that “[fJrom the time of SIT’s original assignment of its own Petition #239.
the Tribe has opposed and challenged STN’s legitimacy as the Schaghticoke Tribe.”*> Consistent

0 The SIT’s current and March 2019 and December 2019 submissions do not reference the 2010 list or otherwise
explain the difference in membership numbers from 2010. It is likely. however, that the current and 2019 membership
lists include only 40-47 adult members because. as described below, the overwhelming majority of the 2010 members
cannot document descent from the historical Schaghticoke Tribe.

31 As noted above, this likely explains why the current and 2019 membership lists include only 40 to 47 adult members.
Even so, it only possible to document the requisite descent for 24 of the likely current members. We note that it is
therefore unlikely that the current membership of the SIT can satisfy the descent criterion.

52 The expense and difficulty of this research was necessary only because these lists are not publicly available. The
Department refuses to produce these membership lists under the Freedom of Information Aci, a position the
Connecticut Parties dispute,

3 SIT, 2022 Petition for Acknowledgment, § 1ILi, p. 21 (original pagination), Part 2, p. 16 (repaginated into two parts).
See also SIT, Petition for Federal Acknowledgment, § 2.5 (unpaginated: “Contact and Recent Procedural History with
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with this stated position. the SIT’s current and past petitions cite and rely on the following
documents, among others, as supporting acknowledgment:

October 24, 1997, “The Gathering of the Tribe™ joint statement that “STN is not the same
as SIT and that STN has no authority over them”;

December 21, 2000, letter to the State of Connecticut stating that Richard Velky has no
authority;

June 21. 2000. letter to the Department stating that Richard Velky does not represent the
tribe;

June 4, 2000, article in the Sunday Republican covering conflict between the STN and the
SIT:

May 4. 2001, motion to intervene in STN v. Kent School Co.;

February 15. 2004, article in the New York Times discussing conflict between the STN
and the SIT:

May 25, 2004, exclusion letter to Richard Velky regarding his request to use a pavilion on
the reservation;

November 10, 2005, special council meeting minutes regarding letters to state authorities
about Velky having no authority and that STN cannot hunt on the reservation;

July 10, 2010, statement by Gail Harrison Donovan that the SIT is separate from the STN
and the SIT has spoken out as being opposed to the STN petition; and

February 7. 2013, letter to the Connecticut Department of Energy and Environmental
Protection stating that the STN does not have influence on the reservation and that they are
a non-recognized faction.>*

The SIT’s current and past petitions thus unequivocally establish that the SIT's political

separation from the STN continues to the present day, confirming that it continues to be a splinter
group of the previously-denied STN and cannot be accorded status as an acknowledged tribe.

F. The SIT Petition Relies on the Same Evidence as the STN Petition, Further
Confirming the SIT Is a Splinter Group of the STN

A comparison of the SIT and STN petitions demonstrates that the SIT relies on the same

historical evidence as the STN, thus confirming that it is a splinter group of the STN and that, just
as STN reccived a negative determination, so should the SIT. A comparison of the SIT evidence
for criteria (b) (community) and (c) (political influence or authority) is summarized in the table

the Federal Government and the Office of Federal Acknowledgment™) (received by the OFA on March 26, 2019). A
review of the December 2019 narrative reveals that it is substantively almost identical to the March 2019 submission.
541d. at 36-39 (original pagination; Part I1 at 31-34 repaginated).
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below. This table provides examples of how the evidence presented by the SIT to document its
petition is substantially the same as that previously presented by the STN.”> This sampling
considers the evidence presented by both petitioners for community and political influence or
authority for the period from 1900 to 1967. The period from 1900-1967 was selected for this
sample because the STN RFD found that the STN did not provide sufficient evidence to meet
criterion {b) for the period from 1920 to 1967 or criterion (c) for the period from 1892 to 1967.
The descriptions of evidence for the STN are derived from the STN PF. The descriptions of
evidence for the SIT are taken from its petition materials submitted to OFA on December 23,
2019.%¢

Schaghticoke Tribal Nation (STN)

Schaghticoke Indian Tribe (SIT)

Criterion (b), Community

Criterion (b), Community

Description of Family Lines, 1900-1920, lists
three primary families, “Kilson, Cogswell, and
Harris,” who resided primarily on the
Schaghticoke Reservation (pp. 119-22).

Description of Family Lines, 1900-1920, lists five
primary families, “Russells, Harrises, Kilsons,
Bradleys, and Cogswells.” (p. 4). However, the
STN PF indicates that the Russell family is an
extension of the Harris line, and the Bradley
family an extension of the Kilson line (pp. 113,
121). The SIT does not claim any additional
family lines distinct to its own membership for the
period 1900-1967.

Describes the field visits and observations
made by the ethnographer Frank Speck in
1903-1904 (p.123).

Describes the field visits and observations made
by the ethnographer Frank Speck in 1903-1904
(pp- 4243, 51. 70).

Describes the “Rattlesnake Hunting Club™ and
denies the STN claim that it was a significant
tribal social and political institution between
1900-1920 (p. 125).

Describes the “Schaghticoke Rattlesnake Club™
and claims that it was a significant tribal social
institution (pp. 40-50. 54).

Description of tribal Schaghticoke Reservation
residents 1920-1930: only a few, mostly
Kilsons and Frank Cogswell (p. 126).

Description of tribal Schaghticoke Reservation
residents, 1920-1930: reference to a 1926 report
of the Connecticut State Park and Forest
Commission that listed only three residents on the
Reservation (p. 53).

Description of tribal Schaghticoke Reservation
residents in 1934: almost entirely Kilsons (p.
126).

Description of tribal Schaghticoke Reservation
residents in 1934: describes Charles William
Kilson’s burial in the Schaghticoke cemetery, and
the residence of Bertha Kilson Riley on the
Reservation in 1934 (p. 56).

55 In addition to the evidence described in the table, the STN (but not the SIT) also presented additional evidence of
social interaction. residential enclaves, shared work experiences, female cultural leaders, and other topics.

56 The original pagination of the 2022 petition is identical to the 2019 petition, except that page 92 in the 2019 petition
is replaced by pages 92-93 of the 2022 petition (original pagination); each is then foliowed by the Bibtiography. The
2022 petition posted by OFA, however, is in two parts: Part I consists of pages 1-5; Part I1is repaginated sfarting at |
and thus, compared to the 2019 petition, is off by 5 pages through page 92, and thereafter the Bibliography is off by

4 pages.
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Description of tribal Schaghticoke Reservation
residents in 1956: all Kilsons except for Netlie
Russell: no Cogswells (p. 127).

Description of a Schaghticoke Indian Reservation
Fund report that listed residents on the
Reservation in 1954 (without referencing specific
names) (p. 60).

Description of tribal Schaghticoke Reservation
residents in 1966: only Earl Kilson and his non-
Indian spouse (p. 127).

Description of Schaghticoke Indian Reservation
Fund report that listed residents on the
Reservation in 1962 (without referencing specific
names) (p. 85).

Description of organized tribal social
gatherings: powwows of 1939-1941 (p. 134).

Description of organized tribal social gatherings:
powwows of 1939-1941 (pp. 58-60, 80-81).

Schaghticoke Tribal Nation (STN)

Schaghticoke Indian Tribe (SIT)

Criterion (c), Political Influence or Authority

Criterion (c), Political Influence or Authority

Description of political leadership from 1900
to 1920: James Henry Harris and George
Cogswell (pp. 124-25).

Description of political leadership from 1900 to
1920: James Henry Harris and George Cogswell
{pp. 4-5, 23, 40-49, 58, 69-78).

Describes the “Rattlesnake Hunting Club™ and
denies the STN claim that it was a significant
tribal political institution between 1900-1920
{(pp. 125-26).

Description of the Schaghticoke Rattlesnake
Club as a tribal political institution (pp. 68--78).

Description of the leadership role of Frank
Cogswell, 1923-1953 (pp. 126-28, 136,
138-39).

Description of the leadership role of Frank
Cogswell, 19231953 (pp. 58-61, 78, 80-83).

Description of the leadership role of William
Cogswell. 1933-1942 (pp. 128. 137-38. 148).

Description of the leadership role of William
Cogswell, 1933-1942 (pp. 78, 81).

Description  of the organizational and
leadership role of Franklin “Swimming Eel™
Bearce, a non-Indian, 1934-1966 (pp. 136-44,
146-148, 150).

Description of the organizational and leadership
role of Franklin “Swimming Eel” Bearce. a non-
Indian, 1934-1966 (pp. 55, 57-58, 61, 78-80,
82-83. 84-85).

Description of the filing of a tribal claim with
the Indian Claims Commission (pp. 138-46).

Description of the filing of tribal claim with the
Indian Claims Commission (pp. 55, 57, 60,
83-84).

Description of the Meeting of a Tribal Claims
Committee. 1949 (pp. 138-39).

Description of the Meeting of a Tribal Claims
Committee, 1949 (p. 83).

Description of the leadership role of Theodore
Cogswell, Sr., after 1953 (pp. 136. 138-39.
143-46, 148. 150-51).

Description of the leadership role of Theodore
Cogswell, Sr., after 1953 (pp. 61, 84-85).

Description of the leadership role of Howard
Harris, 1954-1967 (pp. 125-26. 138, 143, 146-
48, 151).

Description of the leadership role of Howard
Harris, 1954-1967 (pp. 55, 77-78, 83-84).

Description of the 1954 Tribal Council meeting
(p- 143).

Description of the 1954 Tribal Council meeting
(p. 84).

Description of the filing of a land claim against
the State of Connecticut. 1963 (pp. 145-46).

Description of the filing of a land claim against
the State of Connecticut. 1963 (p. 85).
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Note: The cvidence described above was not | Note: The SIT has not claimed any political
found to be sufficient to meet criterion (c) for | leaders or activities for the period 1900 to 1967
the period. 1900 to 1967 that were not previously described by the STN
pelitioner.

The Department’s own findings confirm that the SIT is a splinter group of the STN. and as
such is ineligible for acknowledgment under 25 C.F.R. § 83.4(b). By relying on the same evidence,
the SIT has failed to distinguish itself as anything other than a splinter group or to refute the
previous findings to that effect. As discussed above, the regulations in 25 C.F.R. Part 83 require
that the SIT petition be rejected on this basis alone.

IX. General Introductory Comments on the Documented Petition

A. Failure to Follow OFA Guidelines

The SIT documented petition fails to adequately describe or interpret the SIT's
documentary evidence or demonstrate how that evidence is specifically related to the mandatory
criteria set forth in 25 C.F.R. § 83.11. Moreover, the petition does not follow the Department of
the Interior’s most relevant and fundamental guideline to petitioners. OFA, which evaluates
petitions, has, for the benefit of petitioners, issued an outline for developing a “Concise Written
Narrative.” That guidance indicates that a documented petition must contain a narrative
“thoroughly explaining how each document is applied to the criteria™ (emphasis added).>

Furthermore, the petition ignores the guidance provided in the OFA’s 2006 TA letter
evaluating the SIT’s initial petition. That document pointed out that the “petition materials were
not organized or oriented to an overarching narrative that addressed the mandatory criteria™ and
that the SIT had “not explained how . . . documents address any of the mandatory criteria.”® Rather
than following this guidance, much of the SIT petition is presented as a glorified index, especially
for the alleged evidence for criteria 83.11(b), community, and 83.11(c), political influence or
authority, for the period since 1950. A substantial part of the narrative merely lists supporting
documents with minimal description. Thus, the SIT is seeking to improperly shift to the OFA’s
expert evaluators the burden of ascribing the relevance of the SIT's documentation to the
mandatory criteria. On this basis, the SIT petition should fail, as the Department has clearly
articulated that the burden of proving evidentiary relevance rests with a petitioner.”

For example. the SIT's evidence for criterion § 83.11(b), community, is presented in 28
pages. SIT Petition, Part IV. pp. 34-62. For the period up to 1950 (SIT Petition, Part IV, pp. 34—
55) some description is provided for most of the individual documents. although they are only
rarely tied to the categories of evidence set forth in the acknowledgment regulations. For the
period of 1950 to 2013, many of the documents are merely listed without a description of their
content or relevance. Th petition fails to present evidence for the decade between 1987 and 1997,

37 1.8, Department of the Interior, Office of Federal Acknowledgment, “Documented Petition Description with an
Outline for Concise Written Narrative” (Draft), p. 1, https:/www.bia. gov/sites/bia.gov files/assets/as-
ia/ofy admindocs/DocPet Desc WithSugQutlineForConc WritNarr. pdf.

5% R. Lee Fleming, Director, Office of Federal Acknowledgment, to Alan Russell, Sept. 14, 2006, p. 2 (A-25).

% See, for example, U.S. Department of the Interior. Bureau of Indian Affairs, “Changes in the Internal Processing of
Federal Acknowledgment Petitions,” Federal Register, Vol. 65, No. 29, February 11, 2000, p. 7052.

30



as well as for the seven-year period between 2014-2021. This means that evidence of community
is not provided for approximately 14 percent of the acknowledgment evaluation period for this
criterion, which begins in 1900. The 70-plus years since 1950, which is substantially more than
half of the evaluation period, is covered in just seven pages of the SIT documented petition.

Another fatal deficiency of the petition is that while claiming that the SIT, rather than the
STN, represents the historical Schaghticoke tribe, the SIT has, for the most part. presented
evidence for the period from 1900 to 1996 that was previously submitted by the STN petitioner
and is in the OFA record for that case. The 2006 TA letter noted that documents submitted by the
SIT were “the same or similar to ones already in the [STN] record.”®® [n response, the OFA
advised that:

Since the STN RFD [Reconsidered Final Determination] concluded that criteria
83.7(b) and (c) were not met for certain time periods before 1996. the SIT needs to
provide additional evidence and analysis that addresses those time periods when
the historical Schaghticokes did not meet these criteria [emphasis added].®!

As our analysis of the SIT evidence demonstrates, the SIT has not submitied sufficient new
evidence or analysis to meet criterion 83.11(b), community, from 1920 to 1967 and from 1997 to
the present or criterion 83.1 l{c}. political influence or authority, from 1900 to 1967 and from 1997
to the present, the periods for which the STN failed to meet these criteria.

The 2006 TA letter noted further that the membership of the SIT represented “only a
fraction of the population that was the “Schaghticoke Tribe’ prior to 1996.” and that it included a
significant number of individuals “who were not documented to be part of the group that was being
identified from 1900 to about 1996. [n addition. the letter pointed out that perhaps one-third of
the SIT membership consisted of “individuals who may have had Schaghticoke ancestors. but who
the STN RFD found were not in tribal relations after the mid-1800s."%* The OFA advised that
since the SIT membership did not “represent the whole body of the Schaghticoke prior to 1997. .
. you will need to address how the individuals, who were not part of group as existed prior to 1996,
were part of the community.”® Regarding criterion (c¢), political influence or authority, the TA
letter counseled the SIT that it should be mindful that the criterion was demonstrated by
documenting a “bilateral political relationship between leaders and followers™ and that it must
“address criterion (c) in the context of your specific members.”®

The SIT has not followed this guidance. As a result, the SIT’s petition has failed to meet
acknowledgment criterion 83.11(b) and (c) for any period. And even if the SIT had followed the
OFA’s professional advice, its claim should fail because it is premised on the flawed premise that,
as a minority faction which has in recent times included individuals that have little or no significant

% Fleming to Russell, Sept. 14, 2006, p. 4 (A-27).
5L Id, p. 3 (A-26).

2 1d., p. 4 (A-27).

83 1d.

& Id., p. 5 (A-28).

5 Id., p. 6 (A-29).
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antecedent relationships with the historical Schaghticoke tribe, the SIT can reiroactively claim to
represent the broader community and political system since 1900.

In effect, the SIT petition simply strings together hundreds of largely inadequately
described documents rather than asserting its own interpretation of the relevance of the
documentation to the mandatory criteria. To the extent that the SIT subsequently submits—
whether in response to comments ot otherwise—what is in effect a significantly revised narrative,
the OFA must allow commenting parties adequate notice and opportunity to comment before the
OF A makes any positive or negative Phase | determination.

B. The DOI’s Past Statements Clearly Signal that the SIT Cannot Be
Acknowledged

Although the STN RFD extended to the SIT the courtesy of delaying a determination of
which Schaghticoke petitioner is the splinter group of the historical tribe until such time as a
documented SIT petition was placed under active consideration,®® the Department has
communicated clearly that the SIT cannot be acknowledged.

The STN PF concluded that there was a “single political system™ for the Schaghticoke
tribal entity that was represented by the STN. After the SIT members and others withdrew their
enrollment in the STN in the 1990s. BAR®’ found in the PF that the STN no longer met criterion
(b) and (c) because “[t]he absence of these individuals from the current STN membership list
means that the current petitioner. as defined by its most recent enrollment, is substantially less than
the entire community.”®® In other words, the BIA found that there was only one historical
Schaghticoke entity, which cannot now have two political systems.

The STN PF notes further that:

The present-day community, as defined by the 2001 STN membership list . . .
differs substantially from the community described for the period from 1967 to
approximately 1996 for two reasons. One reason is that important segments of the
group as it existed prior to 1996 have resigned membership in the petitioner or do
not appear on the current membership list because they declined, for internal
political reasons, to participate in the enrollment process which led to the current
STN list. That process began in 1995 and continued through 2001. These

6 STN Reconsidered Final Determination (2005). pp. 63-64.

7 The STN’s evidence was evaluated by BAR experts (a team including an anthropologist, a genealogist. and a
historian) and detailed in the STN PF, signed in 2002 by the Department’s Assistant Secretary-Indian Affairs. During
the interim in which the STN submitted new evidence in response to a negative PF, the BAR function was moved to
the OFA within the Office of the AS-IA. The same component team of experts in that office evaluated evidence for
the positive STN FD of 2004, which was signed by the Principal Deputy AS-IA, and the negative STN RFD of 2005.
Since the STN RED was in response to findings of the IBIA regarding the claims of all parties, it was signed by the
Associate Deputy Secretary of the Interior (~ADS”).

% STN Proposed Finding (2002), p. 20.
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individuals, approximately 60 in number, were a significant part of the social and
potitical relations within the group between 1967 to 1996.%

Essentially, those who withdrew membership from the STN are the faction now
represented by the SIT. The BAR held in the STN PF that that the petitioner could not meet criteria
(c) for the period since 1996 because “there continues to be a single political system [that it found
to be represented by the STN].” Applying this finding to the SIT’s situation indicates that the
SIT cannot meet criterion 83.11(a~c) because the absence of the larger STN membership means

that the SIT is even more “substantially less than the entire [Schaghticoke] community.™

As a precedent for its determination, the STN PF referenced the Eastern Pequot Final
Determination (“EP FD™) of 2002, which concluded that the Department lacked the authority to
acknowledge petitioners that were parts of the same unrecognized historical tribe. The STN PF

notes that the Eastern Pequot determination stated in part that:

Although the regulations call for the presentation of petitions from groups seeking
acknowledgment as a tribe. and for the Department to evaluate those petitions. the
fundamental purpose of the regulations is to acknowledge the existence of tribes.
The Secretary does not have the authority to acknowledge a portion of a tribe, where
that portion does not substantially encompass the body of the tribe. The Secretary
does have the authority to recognize a single tribe in the circumstance where the
tribe is represented by more than one petitioner.”!

Although not cited in the STN PF, the EP FD further explains that:

The function of a petition is to get an Indian group’s case before the Department.
The intent of the regulations is not to acknowledge a portion or faction of an
unacknowledged tribe, apart from the remainder of the tribe, simply because the
original petitioner excluded the remainder of the tribe. In the case of unrecognized
groups the regulations do not authorize acknowledgment of only part of a group
that qualifies as a continuously existing political entity. Substantially all of the
acknowledgeable group must be acknowledged in order for there to be a complete
political unit.”™

The IBIA subsequently found that the EP FD wrongfully gave undue credit to the
petitioner for its relationship with and recognition by the State of Connecticut.” However, the
statements in the EP FD quoted above on the purpose and intent of the regulations and the

Secretary of the Interior’s authority were accurate and remain valid.

¥ 1d.
T 1d.

1 1d., Eastern Pequot Final Determination (2002) pp. 13-15.
72 Fastern Pequot Final Determination (2002), p. 38.
™ Eastern Pequot Reconsidered Final Determination (2005), pp. 14-15.
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The EP and PEP petitioners did reluctantly combine following the positive FD,”* but a
Reconsidered Final Determination (“RFD™) in 2005 determined that they had not existed as a
single political entity after 1973.7 It also found that absent the undue credit previously given to
the State relationship, the petitioners had too many holes in their evidence to meet the mandatory
criteria.’®

Regarding the issuc of acknowledging portions of a historical tribe. the EP RFD stated that:

This reconsidered FD . . . affirms the general principle described in the FDs that the
regulations permit acknowledgment of a single entity composed of more than one
petitioner when the Department is reviewing two or more fully documented
petitions, in accord with the basic intent of the regulations and the Secretary's
authority that the regulations provide for acknowledgment of tribes rather than
petitioners per se.”’

The EP RED further clarifies this principle by citing several precedents:

It is well settled that the U.S. can recognize more than one successor to a historical
tribe. This precedent is well-established among federally acknowledged tribes, both
those that have not gone through the acknowledgment process (the Eastern Band of
Cherokee and Cherokee Nation of Oklahoma, for example) and those which have
{Poarch Creek. Huron Potawatomi. Jena Choctaw and Snoquaimie).

The Poarch Creek Band. which was acknowledged under these regulations, derived
from the historical Muscogee (Creek) Nation and the Jena Band derived from the
Mississippi Choctaw. The Snoqualmie Tribe, also acknowledged under these
regulations, is one band derived from the historical Snoqualmie tribe; most of the
other Snoqualmie merged with other tribes to form the Tulalip Tribes. The date at
which division took place in regard to tribes acknowledged through the 25 CFR
Part 83 process has varied. In these cases a specific historical date was not
determined when the petitioning group became separate from the historical tribe.
The Poarch Creek separated from the Creek Nation in the early part of the 19th
century, Jena Choctaw from the Mississippi Choctaw in the latter 19th century, and
the Snoqualmie Tribe from the rest of the Snoqualmie no later than the 1920’s.
Thus the precedent from these cases does not deal with a division as recent as this
reconsidered FD concludes the two petitioners [EP and PEP] became completely
so:]:)a.rate.'“g

Regarding the issue of political splintering, the EP RFD states:

1d,p. 2.

B 1d. p. 138

7 Id., p. 142,

7 Eastern Pequot Reconsidered Final Determination (2005), p. 38.
78 1d. pp. 78-79.
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It is the general policy of the Department not to encourage splits and divisions
within federally acknowledged tribes. Section 83.7(f) reflects this policy. A
reasonable extrapolation of this policy and of the intent of the regulations to
acknowledge historical tribal units, is that the Department does not and should not
encourage splits and divisions within groups which may become federally
acknowledged. In instances where the evidence is ambiguous, or in cases where an
apparent split appears to be the result of fluctuation in activity levels or the
existence of factionalism. and yet a single community continues to exist, the
Department will acknowledge the entire tribal unit.”

Specifically regarding how this policy applied to the Eastern Pequot petitioners, the RFD
concludes:

The Secretary does not have the authority to acknowledge part of a tribe. Thus. an
otherwise acknowledgeable group that divides now would not be acknowledgeable
as two or more tribes because neither would constitute the complete community or
political entity within which political influence was exercised.

The Secretary has the authority to acknowledge groups that have evolved into
separate entities derived from a single historical tribe in those cases where this
happened before the present-day. In the present instance, where the evolution into
distinct groups did not result in two completely separate groups until the early
1980’s, after the petitioning process was started, the separation is too recent to
accord with the Department’s policy of discouraging splits within groups that might
become Federally acknowledged.

The Eastern Pequot separation is a recent one, within the lifetimes of most of the
adult membership of the two petitioners. The two petitioners do not separately meet
the requirements of 83.7(b) because of the recentness of the evolution and division
into separate groups . . ..

This reconsidered FD concludes that there is insufficient evidence of political
influence or authority within the historical Eastern Pequot between 1913 and 1973
to meet the requirements of criterion 83.7(c). Neither petitioner has maintained
political influence or authority over their members as an autonomous entity from
historical times until the present division. Thus the petitioners do not meet criterion
83.7(c) irrespective of the recent division.®

The STN RFD affirms these findings, concluding that:

The STN does not meet criterion 83.7(b) and 83.7(c) after 1996 because. as defined
by its membership list, it does not constitute the entire community and political
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system and because the Secretary has no authority to acknowledge only part of a
community. The criteria define community to mean the whole community.®'

The 2006 TA letter to the SIT interprets this language in the STN RFD as meaning that:

There was a single Schaghticoke group until about 1997 [represented by the STN that
was found to meet the criteria for community and political influence for some periods
prior to 1997], the point at which certain members of the community [now represented
in large part by the SIT] refused to reenrolil.*?

In effect, the TA letter signaled that the SIT could not meet criteria (a—c) for the period
since 1996 because “the SIT membership as defined by its 2005 certified membership does not
represent the whole body of the Schaghticoke who were an active part of the group prior to
1997.”% Logic holds that, likewise, the SIT petitioner cannot meet these criteria prior to 1997
because it does not represent the “whole body of the Schaghticoke™ community and political
system that was identified in the STN findings as being a distinct American Indian entity since
1900.

These findings and interpretations of the Department are critical for two reasons. First, they
strongly corroborate the argument that the SIT is a splinter group of the STN and therefore
ineligible to be federally acknowledged as a distinct tribal entity. Second, if the Department found
that there was only a single Schaghticoke political system represented by the leadership of the STN
in the evaluation period up to 1997. the SIT, as a minority faction, cannot legitimately claim the
identity, community, and political leadership or influence of the broader Schaghticoke membership
either now or anytime in the past.

C. Failure to Specifically Tie the Documents Presented to the Categories of
Evidence Specified in 25 CFR §83.11(b)

The Part 83 regulations specify that a petitioner can meet criterion 83.11(b) (community)
at a given point by demonstrating “*some combination of two or more™ of eleven categories of
evidence specified in the regulations [§ 83.11(b)(1)(i—xi)]. They further indicate that a petitioner
can also meet this criterion by evincing any one of five additional higher categorics of evidence [§
83.11(b)(2)(i—v)]. For the period 1950 to the present, the SIT petition presents a list of documents,
often without description. In no instance does it indicate how a document specifically relates to or
evinces one of the sixteen possible categories of evidence for that criterion.

The SIT petition makes no direct claim to meeting any of five higher categories of evidence
for criterion 83.11(b), which include having residential clustering, intra-tribal marriage rates,
distinct cultural patterns, or distinct community social institutions that involve at least 50 percent
of the tribal membership, or having met any of the higher categories of evidence for criterion
83.11(c), political influence or authority.

81 STN Reconsidered Final Determination (2005), p. 62.
82 Fleming to Russell, Sept. 14, 2006, p. 2 (A-25).
% [d.. p. 5 (A-28).
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One of the eleven of the first class of categories of evidence in § 83.11(b)(1} is having
“[l]and set aside by a State for the petitioner, or collective ancestors of the petitioner, that was
actively used by the community for that time period.” 25 C.F.R. § 83.11(b)(ix) (emphasis added).

As previously discussed, the SIT claims generally to meet this category of evidence for
criteria 83.11(b) and 83.11(c) at Part I, page 7 of its petition. However. the SIT makes no further
reference to this category, either in the section in which it provides evidence for criterion 83.11(b),
for criteria 83.11(c) or elsewhere. The fundamental requirement of meeting this category is not
proving that a State has set-aside land for a tribal entity. Rather, the critical importance is to
demonstrate that the reserved lands have been “actively used by the ftribal] community.”

With respect to the issue of community, criteria 83.11(b), the SIT’s documentation does
not evince “active use” of the Schaghticoke Reservation in Kent by a tribal community broader
than the relatively few members who have resided there over the years. Looking again at the period
between 1950 and 2013, the petition notes that there were lists of residents compiled in the early
1950s (SIT Petition, Part [V. p. 55), but it provides no listing of residents or analysis of any
residential patterns thereafter. Likewise, the documents listed do not appear to evince any social
or cultural gatherings, any ritual or sacred activities, or any shared or cooperative labor on the
Reservation that involved the greater tribal community for this 63-year period.

The SIT presents much of the same evidence for criterion 83.11(b) that was presented by
the STN. The STN PF thoroughly reviewed the issue of activity on the Schaghticoke Reservation
counting as evidence of community for the period from 1950 to 2002 (the date of the PF). It found
that there were never more than ten members residing on the Reservation between 1950-1959. By
1966, there was only one member resident, and by 1971 the Reservation was temporarily
unoccupied.® The SIT petition claims that only two residences remained on the reserved land after
the Connecticut Welfare Department in 1960-61 incinerated the other homes that were badly in
need of repair. SIT Petition, Part IV, p. 56.

The STN PF found that prominent families in the broader Schaghticoke community were
not well acquainted with residents of the Reservation, and that powwows or community social
gatherings no longer took place after the 1940s. Additionally, it found that for most of the period
after 1950 there was no regular pattern of off-Reservation members working to maintain the
Reservation, including the cemetery. Rather, this work was accomplished by a few individuals or
families.®

For the period since 1900, the STN RFD found that the petitioner did not meet the
community criteria for the years 1920 to 1967 and 1997 to 2004.% This meant that the STN failed
to meet criterion (b) for more than half of the years since 1900. After 1900, the STN only met the
criterion for community from 1900 to 1920 and from 1967 to 1996.*” Although some evidence
was presented of political meetings and work parties on the Reservation during this latter period.,
what really allowed the petitioner to meet the community criterion was strong evidence of social

% STN Proposed Finding (2002), p. 127.

$51d., pp. 13031, 135 36.

8 STN Reconsidered Final Determination (2005), pp. 45, 62.
87 Id., pp. 41, 45.
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communication and social ties within the broader community that influenced patterns of intense
political conflict.®®

The SIT petition documentation indicates that it cannot meet criterion 83.11(b) during any
of the STN gap years noted above, because it has not presented sufficient new evidence or
arguments or addressed the criterion in the context of its current membership. The OFA advised
the SIT in the 2006 TA letter that such a showing would be necessary for its success. The SIT
cannot meet the community criteria duting the years in which the STN met it because, as a minority
faction, it cannot claim to represent the broader historical Schaghticoke tribe during those periods.
The SIT does not represent all of family lines and sublines, and some of its recent members have
had little or no connections to the historical tribe. As the Department’s findings have repeatedly
pointed out, the SIT is unable to meet criterion (b) in the period since 1996, because a tribal
community can only be acknowledged if it has one political system. and the Schaghticoke entity
currently has two (the majority STN and the minority SIT).

D. Failure to Specifically Tie the Documents Presented to the Categories of
Evidence Specified in 25 C.F.R. § 83.11(¢c)

Similarly, the Part 83 regulations specify that a petitioner can meet criterion 83.11(c),
political influence or authority, at a given point by demonstrating “some combination of two or
more” of thirteen categories of evidence specified in the regulations [§ 83.11(c)(1)(i—xiii)]. The
regulations indicaie further that a petitioner can meet this criterion by evincing any one of five
additional higher categories of evidence [§ 83.11(c)(2)(iXA-D) and (ii}]. For the period 1950 to
the present. the SIT petition again presents a list of documents for this critcrion, often without
description. Many, if not most, of the documents replicate the STN evidence. Yet again, the
petition fails to indicate how a listed document specifically relates to or evinces one of the possible
categories of evidence of political influence or authority.

The SIT s evidence for criterion 83.11(c), political influence or authority, is presented in
25 pages. SIT Petition. Part IV, pp. 62-87.%° For the period up to 1950 (SIT Petition, Part IV, pp.
34-55) some description is provided for most of the individual documents, although these are only
rarely tied to the categories of evidence set forth in the acknowledgment regulations. A list of
documents for the period 1950 to 2017 is presented in just nine pages. SIT Petition, Part I'V. pp.
78-87. Many of the documents are listed without a description of their content. For the period after
2015. for example. the petition merely cites the minutes of council meetings (usually consisting of
one page) without any indication of their relevance. No evidence is cited for the period 2017 to
2022.

The SIT petition makes no direct claim to meeting any of five higher categories of evidence
for criterion 83.11(c), which include having leaders or internal mechanisms that allocate entity
resources on a consistent basis, settle disputes on a regular basis, exert strong influence on the
behavior of individual members. or organize or influence economic subsistence activities, or
having met any of the higher categories of evidence for criterion 83.11(b), community.

8 Soe STN Final Determination (2004), p. 48. The STN RFD affirmed the FD in this regard (p. 43).
% Part I1 and subsequent sections of the SIT petition have been repaginated by overwriting the original page numbers.
These comments refer to the repaginated page numbers.
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Having “[l]and set aside by a State for the petitioner, or collective ancestors of the
petitioner, that was actively used for that time period™ is also one of the categories of evidence
specified in §83.11{(c)(1) for demonstrating “political influence or authority.” This category
(83.11(c)(1)(vii)) omits the phrase “by the community” contained in category § 83.1H(b)(1)(ix).
Yet, in the broader context of the regulations, it is understood that the “active use™ of the State set-
aside lands must be directly related to the leadership, governance. or political processes of the
tribal entity as a whole.

Again. as previously discussed, the SIT claims generally to meet this category of evidence
for political authority (criteria 83.11(c)) at Part IL. page 7 of its petition. However, it makes no
reference to the “active use” of the State reservation in the section that describes its specific
documentation for demonstrating tribal political influence or authority.

Much of the SIT’s evidence for criterion 83.11(c} is identical to that previously submitted
by the STN petitioner. In the STN PF, the BAR found *[t]here is almost no specific evidence of
Schaghticoke political activity from 1900 to 1949,” and “[t]here are no named Schaghticoke
leaders with whom the state dealt between 1900 and 1967.7°° In addition, the finding concluded
“[t]here is either no direct evidence to show political influence, or only a small amount, between
1900 and 1967.”°! The STN FDD essentially affirmed these findings regarding direct evidence of
political influence or authority, although it revised evaluation of some of the evidence based on
further submissions by the STN and gave credit to the leadership of Franklin Bearce for some
portions of this period.”> Having State set-aside land cannot alone count as evidence of tribal
political influence or authority if there was little political activity involving the greater entity
emanating from that reserved land. and there were very few direct contacts between supposed
tribal leaders and State officials.

The Schaghticoke Reservation has not been a political base for either the SIT or the STN.
As noted above, the “active use™ of the State set-aside lands must be directly related to the
governance and political processes of a tribal entity as a whole, in this case the broader
Schaghticoke descendants. and not just to a minority of that entity, some of whom have resided in
the very limited housing on the Schaghticoke Reservation. What is clear from the SIT’s evidence
for criterion 83.11(c) for the modern period is that the alleged leader Allan Russell is most often
acting in his own self-interest as a Reservation resident and not as a representative of the greater
entity, or perhaps even the SIT minority. Some of the decisions made under his leadership have
been aimed at excluding other Schaghticoke leaders and descendants from the reservation fand set
aside by the State. For example, see the 2004 letter that excluded STN leader Richard Velky from
developing a pavilion on the Reservation (Document C-111, May 25, 2004, cited in SIT Petition,
Part IV. p. 83).

For the period since 1900, the STN RFD found that the petitioner did not meet the political
influence or authority criterion for the years 1900 to 1967 and 1997 to 2004.%° This meant that
STN failed to meet criterion (c) for 74 of the then 104 years since 1900. The STN was found to
meet criterion (c¢) between 1967 and 1996 because, as noted in the STN PF, political involvement

¢ STN Proposed Finding (2002), pp. 26-27.

1d., p. 28.

%2 §TN Final Determination (2004). pp. 120-124.

9 STN Reconsidered Final Determination (2005), p. 57.
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during that period included “much or most of the Schaghticoke membership at the time.”* During
this period, Schaghticoke political leaders regularly dealt with issues involving the Reservation,
including establishing more residences and maintaining and protecting the cemetery.” Reservation
issues also were the main source of tribal conflicts.”® Although it does not appear that tribal
meetings were held on the Reservation, a few of the elected leaders resided there during this era.”’

Our analysis of the SIT petition documentation indicates that in common with the
community criteria it cannot meet the political influence test during any of the STN gap years.
This is because the SIT has not presented sufficient new evidence or arguments as the OFA
previously advised it to do. The SIT cannot meet criterion 83.11(c) for the few years in which the
STN satisfied criteria {c) because, as a minority faction, the SIT cannot claim to represent the
whole of the singular political system of the historical Schaghticoke tribe during these periods.
The SIT does not represent all the family lines found to have engaged in political activity from
1967 to 1996, and some of its recent members have had little or no relationship, political or
otherwise, with the tribal leaders of that era. Moreover, as the STN RFD. the EP RFD., and previous
Departmental precedents have established. the SIT cannot meet criterion (c) for the period after
1996 because a tribal community can only be acknowledged if it has one political system, and the
Schaghticoke entity currently has at least two (the majority STN and the minority SIT).

E. Acknowledgment Precedents Maintain that Two Political Systems Cannot
Exist Within the Same Tribal Entity

The STN PF concluded that there was a “single political system”™ for the Schaghticoke
Indians that was represented by the STN. After the SIT members and others (e.g., Cogswell family,
Irving Harris) withdrew their enroliment in the STN in the 1990s, the OFA found that the STN no
longer met criterion (c) because “[tlhe absence of these individuals from the current STN
membership list means that the current petitioner, as defined by its most recent enrollment, is
substantially less than the entire community.”*

This finding is critical for two reasons. First, it strongly corroborates the argument that the
SIT is a splinter group of the STN and therefore ineligible to for acknowledgment. Second. if the
OFA found that there was a single Schaghticoke political system represented by the leadership of
the STN in the evaluation period up to 2002, the SIT cannot now claim political influence or
authority over the broader Schaghticoke community, either now or in the past. In other words, the
OFA found that there was only one historical Schaghticoke entity, which cannot now have two
political systems. As the PF further noted, citing the EP FD: “The Secretary [of the Interior] does
not have the authority to acknowledge a portion of a tribe, where that portion does not substantially
encompass the body of the tribe” (emphasis added).”® Clearly, the SIT is a minority faction of the
greater Schaghticoke tribal entity.

% STN Proposed Finding (2002), p. 29. The RFD affirmed the findings of the PF and FD for this period (p. 57).
5 STN Proposed Finding (2002), pp. 152-53.

% Id., p. 162.

“1d., p. 160.

% STN Proposed Finding (2002), p. 20.

* 1d.
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The more extensive evaluation of the SIT evidence that follows demonstrates the extent to
which the SIT utilizes the same documentation that the OFA previously found to be insufficient
for the STN petitioner to meet the mandatory criteria for Federal acknowledgment. It also provides
an analysis of new documentation presented by the SIT that demonstrates that this evidence also
is insufficient to meet the critical community and political influence or authority criteria.

F. The Existence of a State Reservation Set Aside for the Schaghticoke Indians is
not Itself Probative of “Community” or “Political Authority” under the
Acknowledgment Regulations

In its 2002 petition for federal acknowledgment, the SIT asserted that its petition
“incorporates the materials already in the Schaghticoke database, and much of that history belongs
to the Schaghticoke Indian Tribe.” Burns to Fleming, Oct. 11, 2002, SIT Petition #239. That
petition narrative asserted that the Schaghticoke Tribal Nation was “merely a splinter group, which
broke away from the Tribe,” that the documentation filed by the STN “contains much of the
documentation that pertains to the history of the Schaghticoke Indian Tribe™ and that the
Schaghticoke Tribal Nation had “usurped” the Schaghticoke history. That petition narrative
further asserted that the documentation filed by the STN “contains much of the documentation that
pertains to the history of the Schaghticoke Indian Tribe” and that the Schaghticoke Tribal Nation
had “usurped” the Schaghticoke history. SIT 2002 Petition Narrative, pp. 2-3. The SIT requested
the BAR to consider all of the documents and information contained in the Schaghticoke database.
as well as the additional information submitted by the SIT covering the period subsequent to 1980.
Id.,p.3.

In its current petition, the SIT makes similar claims. It states that it “has always disputed
STN’s reliance in its family history but relies in part on the evidentiary findings of the BIA.™ SIT
Petition, Part I, p. 5. It refers to correspondence dated 04.30.03 from the Office of Federal
Acknowledgment identifying the Schaghticoke as a single body prior to 1997. SIT Petition, Part
I1. pp. 13, 20. It acknowledges the OFA’s conclusion that the “SIT members known to have been
involved in the STN in the recent past are not currently members of the STN™ and its claim as “the
legitimate present-day continuation of the historical Schaghticoke Tribe.” SIT Petition. Part IL p.
16.

In rejecting the STN’s petition for federal acknowledgment, the BIA found that the STN
had not existed as a distinct community or exercised political authority or influence from historical
times to the present and that the STN did not exist as an Indian tribe. See 70 Fed. Reg. at 60103.
The STN RFD concluded that insufficient evidence existed to satisfy criterion (b) (community)
from 1920 to 1967 and after 1996. STN RFD. at 37-38. 44-45. It further concluded that
insufficient evidence existed to satisfy criterion (c) (political authority) from 1801 to 1875, 1885
to 1967, and after 1996, a total of about 165 years. Id. at 57-58, 61-62: 70 Fed. Reg. at 60103.

Upon rejection of its petition, the Schaghticoke Tribal Nation appealed to the District Court
by petition for review pursuant to the Administrative Procedure Act, 5 U.S.C. § 702 et seq. The
court found that the STN RFD properly re-examined the State’s relationship with the Schaghticoke
in accordance with the instructions of the IBIA. The Court found that the conclusion that the state
relationship with the Schaghticoke failed to demonstrate the actual existence of a political
community throughout most of the Schaghticoke’s history was a “thorough. rational and well
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reasoned evaluation of the evidence.” Schaghticoke, 587 F. Supp. 2d at 413-414. Moreover, the
Court concluded that the STN RFD was “reasonable based on the evidence™ in its conclusion that
after 1996, the STN failed to satisfy criteria (b) community and (c) political authority based on the
fact that a substantial portion of the Schaghticoke refused to be enrolled as members of the STN.
Id. at 418. The court sustained the decision of the Department and entered judgment for the
respondents.  Jd. at 389. That decision was affirmed on appeal. Schaghticoke Tribal Nation v.
Kempthorne, 587 F.3d 132 (2d Cir.2009).

In its current petition, the SIT seeks to breathe new life into the Schaghticoke political
community by relying on the existence of a state reservation. The SIT states that the Schaghticoke
reservation is “a central component™ of its petition. It claims that “since the Tribe has had a
reservation and political status with Connecticut throughout its history,” it now satisfies criteria
(b) community and criteria (c¢) political authority for each year since 1900 under the new, 2015
acknowledgment regulations. SIT Petition, Part I1, p. 7.

25 C.F.R. §83.11(b) states that in order for a petitioner to be acknowledged. it must
comprise a “distinct community” and it must demonstrate “that it existed as a community from
1900 until the present. Distinct community means an entity with consistent interactions and
significant social relationships within its membership and whose members are differentiated from
and distinct from nonmembers.” (Emphasis added). 25 C.F.R. § 83.11(b)(1) goes on to provide
that:

the petitioner may demonstrate that it meets this criteria at a given point in time by
some combination of two or more of the of the following forms of evidence or by
other evidence fo show that a significant and meaningful portion of the petitioner’s
members constituted a distinct community.” (Emphasis added).

One of those forms of enumerated evidence is “[I]and set aside by a State for the petitioner, or
collective ancestors of the petitioner, that was actively used by the community for that time
period.” 25 C.F.R. § 83.11(b)(1)(ix).

25 C.F.R § 83.11(c) states that in order for a petitioner to be acknowledged, the petitioner
must also demonstrate that:

[t]he petitioner has maintained political influence or authority over its members as
an autonomous entity from 1900 until the present. Political influence or authority
means the entity uses a council. leadership, internal process or other mechanism as
a means of influencing or controlling the behavior of its members in significant
respects, making decisions for the entity which substantially affect its members
and/or representing the entity in dealing with outsiders in matters of consequence.
(Emphasis added.)

25 C.F.R. §83.11(c)(1) goes on to provide that “[t]he petitioner may demonstrate that it meets this
criteria by some combination of two or more of the of the following forms of evidence or by other
evidence that the petitioner had political influence or authority over its members as an autonomous
entity.” One of those forms of enumerated evidence is “[l]and set aside by a State for the petitioner,
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or collective ancestors of the petitioner, that was actively used by the community for that time
period.” 25 C.F.R. § 83.11{c)(1)(vii).

In the explanatory comments to the 2015 acknowledgment regulations, the Department
stated that the new rule did not substantively change the Part 83 criteria except in two instances:
one involving evidence of Indian identity under criteria (a); and one involving how marriages are
considered as support for criteria (b) community. 80 Fed. Reg. at 37863.

With regard to the existence of a state reservation, contrary to the claim of the SIT, the
Department rejected the notion that the continuous holding of a state reservation would
automatically satisfy criteria (b) “community™ or criteria (c) “political authority.” 80 Fed. Reg. at
37869. Instead, the final rule anticipated that “tribes with State reservations will most likely have
additional evidence of political influence/authority, as well as community.” Id.

The Department has decided that State reservations ... may generate evidence of
community and political influence/authority. but are not determinative for these
two criteria. ... There may be a multitude of circumstances in which a State
establishes a reservation. Nevertheless, a State reservation may generate
documents or evidence used to satisfy the categories of evidence identified in
criteria (b) community or (c¢) political authority.

80 Fed. Reg. at 37870.

More recently, the Department has stated that the inclusion of the new provision involving
state reservations under criteria (b) (community) and (c) (political authority)

does not reflect a substantive change in the criteria. Rather, “this change is simply
meant to be explicit about the value and relevance of certain evidence.” The list of
evidence under criterion (c¢)(1) where the new provision is located. is not
exhaustive: rather the items listed are only examples of what the Department will
accept, and has accepted in the past. The Department also emphasized that even if
the existence of such lands “may generate evidence of community and political
influence/authority”, such lands “are not determinative for these iwo criteria.”
That is, such evidence acts as one of many factors relevant to a positive
determination.

Proposed Rule, Federal Acknowledgment of American Indian Tribes, 87 Fed. Reg. 24908, at
24913 (April 27, 2022) (emphasis added).

The SIT has made no effort to explain how the existence of the state reservation
demonstrates the existence of “consistent interactions and significant social relationships within
its membership™ under criteria (b) community. Nor has it made any effort to explain how the
existence of the state reservation demonstrates that the SIT used “a council, leadership. internal
process or other mechanism as a means of influencing or controlling the behavior of its members
in significant respects. making decisions for the entity which substantially affect its members
and/or representing the entity in dealing with outsiders in matters of consequence” under criteria
(c) political authority. Stated differently, the SIT [ails to demonstrate that the reservation was
actively used for and by the SIT community and has failed to demonstrate that the reservation was
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actively used as a base for SIT political activity for all periods since 1900. In the Final
Determination in Regard to Federal Acknowledgment of the Eastern Pequot Indians of
Connecticut as a Portion of the Historical Eastern Pequot Tribe (June 24, 2002) (HEP FD) and in
the Final Determination for Federal Acknowledgment of the Schaghticoke Tribal Nation (Jan. 29,
2004), the Department relied upon the State reservations as evidence of community and political
authority even though probative evidence of community and political authority was insufficient to
establish same. In other words, the Department used the state reservations as “implicit™
recognition by the State of Connecticut of the existence of tribal communities and of political
authority within those communities.

The IBIA Appeals rejected this approach, vacated the decisions and remanded back to the Assistant
Secretary. In In re Federal Acknowledgment of the Historical Eastern Pequot Tribe, 41 IBIA 1
(2005), and in In re Federal Acknowledgment of Schaghticoke Tribal Nation, 41 1BIA 30 (2005),
the IBIA ruled that there existed no “implicit” recognition of these groups as political entities by
the State simply because the State maintained state reservations. The IBIA determined that the
“implicit™ recognition of the Eastern Pequot and of the Schaghticoke through the maintenance of
the State reservations “is not reliable or probative evidence for demonstrating the actual existence
of community or political authority within the group.” FEastern Pequot, 41 IBIA at 16-21;
Schaghticoke, 41 IBIA at 34. Rather,

the evidentiary relevance and probative value of such a relationship depends on the
specific nature of the relationship, the specific underlying interaction between a state
and a petitioner, and how that relationship and interacticn reflect in some way one or
more of the elements in the definition of “community” or “political influence or
authority™ contained in Section 83.1.

Eastern Pequot. 41 IBIA at 16. In other words, what is essential to demonstrate is not the mere
existence of a state reservation but what the petitioner and the State actually did with respect to it
that demonstrates “community” and “political authority™.

The Reconsidered Final Determination Denying Federal Acknowledgment of the
Petitioner, Schaghticoke Tribal Nation (STN RFD) reexamined the relationship between the State
of Connecticut and the Schaghticoke from the colonial period to the present. Reserving most of its
discussion on the nature of the relationship between the State and the Schaghticoke to the issue of
criterion (c), “political authority™, the STN RFD nevertheless determined that the state relationship
with the Schaghticoke was insufficient to provide evidence of criterion (b), “community™ for the
periods of 1920-1940 and from 1940-1967. STN RFD, at pp. 37. 45.

In addressing the issue of political authority, the STN RFD noted that

[t]he State did not implicitly or explicitly predicate its legislation and policies
regarding the Schaghticoke and other Connecticut Indians on the basis of the
recognition of a government-to-government relationship with the Indians, or on the
basis of any recognition of the existence of bilateral political relations within the
group. ... The state relationship had a foundation in the more than 200 year history
of the maintenance of the Schaghticoke reservation near Kent by the Colony and
later by the State. However, in reviewing the specific state relationship with the
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Schaghticoke, consistent with the IBIA ruling, the evidence of the actual
interactions between the different representatives of the State and the Schaghticoke
does not provide evidence of political authority and influence in the group.

STN RFD, at 48. The STN RFD stated:

this RFD conciudes that the maintenance of the reservation by the State was not
predicated on a government-to-government relationship with the group or the
existence within the group of bilateral political relations that provides evidence for
political inflaence or authority.

STN RFD, at 50. Further, the STN RFD concluded

The analysis of the contours of the state relationship shows that it does not provide
evidence for political influence or authority within the Schaghticoke, and the State
did not formulate its policies towards the Schaghticoke based on the recognition of
the existence of bilateral political relations within the Schaghticoke. In the absence
of state recognition, STN does not meet criteria 83.7(c) for the years 1820-1840,
1870-1875, and 1892-1967. This RFD finds that without carryover from marriage
rates pursuant to criterion 83.7(b). STN does not meet criterion 83.7(c) for the
period 18011820 and 1840-1870. Reanalysis of the 1892 petition based on new
evidence shows that STN does not meet criterion 83.7(c) for the years 18851892,
STN does not meet criterion 83.7(c) for the period 1967-1996 without reliance on
state recognition. Taken as a whole, STN does not meet criterion 83.7(c).

STN RFD. at 58.

Against this very extensive backdrop concerning the regulatory need to provide
independent evidence of community and political influence and authority when relying upon the
existence of a State reservation and against the very extensive backdrop concerning the absence of
such evidence in the historical record concerning the Schaghticoke, the SIT nevertheless relies on
the existence of the Schaghticoke reservation “as a central component™ of its petition. SIT Petition,
Part II, p. 7. It claims that “since the Tribe has had a reservation and political status with
Connecticut throughout the 1900s,™ and/or for “‘the last 116 years” and/or “from 1900 to 2018”
(SIT Petition, Part IL. p. 7). it satisfies criteria (b) community and criteria (c) political authority for
each year since 1900. The SIT's assertion is unsupported by evidence relating to the specific
nature of the SIT relationship with the State of Connecticut, the specific underlying interactions
between the State and the SIT, and how that relationship and interaction reflects one or more of
the clements in the definition of “community” and “political influence or authority.” In fact, its
claims are directly contrary to the findings in the STN PD and in the STN RFD.

For example, the SIT claims it has had a “political status™ with Connecticut throughout the
[900s and until as late as 2018, The STN RFD, however, determined that the “State did not
implicitly or explicitly predicate its legisiation and policies regarding the Schaghticoke ... on the
basis of the recognition of a government-to-government relationship with the Indians, or on the
basis of any recognition of the existence of bilateral political relations within the group.” STN
RFD, at 48. Moreover, the STN PF determined that
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there are substantial periods of time. from the early 1800s until 1876 and from 1885
until the late 1960s, when the State did not deal with or identify formal or informal
leaders of the Schaghticoke, and did not consult with members concerning issues
which concerned the entire group. In the 1930s, the State declared affirmatively
that there were no leaders recognized by the group.

STN PF at p. 10.

The SIT neither identifies nor discusses any evidence supporting its assertion of having a
“political status™ with the State of Connecticut. Its claim is unsubstantiated without any specific
new evidence that overcomes the deficiencies found in the STN record. Moreover, that record
demonstrates that it is not enough to rely on the mere existence of a state reservation to fill missing
gaps in the evidence of community and political authority necessary to satisfy criteria (b) and (c).

The SIT’s claim that the Schaghticoke reservation has been set aside for it is also without
merit. Section 47-63 of the Connecticut General Statutes assigns the Schaghticoke reservation to
the Schaghticoke Indians. In 2003, the Connecticut Supreme Court recognized that the
Schaghticoke was divided into two factions, the STN and the SIT. Schaghticoke Tribal Nation v.
Harrison, 264 Conn. 829, 831 (2003). In 2012, those factions continued to exist as recognized in
Schaghticoke Indian Tribe, et al v. Michael J. Rost, 138 Conn. App. 204, 217-18, 50 A.3d 411,
419-20 (2012) (it is the Schaghticoke Indians, not the SIT nor the STN, that have the right to
determine who lives on the reservation). And in 2013, a judge of the Superior Court concluded
that up to three (3) distinct groups claimed to represent the Schaghticoke - two “entirely different”
entities “with entirely different members” called the Schaghticoke Indian Tribe as well as the
Schaghticoke Tribal Nation. Schaghticoke Indian Tribe v. Hatstat, 2013 WL 5422844, at *2, 56
Conn. L. Rptr. 789 (Conn. Super. Ct. Sept. 11, 2013) (Pickard, J.) (A-2). Simply put, the
reservation was set aside for the Schaghticoke Indians, not the SIT. The SIT has offered no
evidence to demonstrate its alternative assertion.

An additional factor to be considered in evaluating the SIT’s claims under 25 C.F.R. §
83.11(b)(1)(ix) and 25 C.F.R. §83.11(c)(1)(vii) is to determine what “community” might have
been “actively using™ the reservation during the period between 1900 and the present and whether
such “active use™ constituted a base for political influence and authority.

The actual membership of the petitioner has not been disclosed in connection with this
petition nor in response to Freedom of Information requests. As such, the last SIT membership
list available to the commentators is the membership list that was formally certified to the BAR
on October 5, 2002, filed in connection with the STN 2002 petition for acknowledgment. STN
Record. BR-V006-D004. That list contained 73 names. Almost immediately, however, thirteen
individuals on the SIT 2002 membership list (listed as #1-2, 15. 28, 31-33. 45, 67-71) resigned
and joined the STN. See Austin, Schaghticoke Tribal Nation's Analysis of the Schaghticoke Indian
Tribe’s Membership List (Dated September 28, 2003), Appendix A, pp. 10-18 (STN Record, SN-
V072-D0022) (A-111). See also STN FD at pp. 141-42. This reduced the claimed SIT
membership to 60 members at that time. The membership has apparently been further reduced to
forty-four (44) members for purposes of the current petition.
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Twenty-three (23) names on the SIT 2002 membership list were associated with the so-
called Attuck clan (Jenkins. Trueheart, etc.) (nos. 46-66 and 71-73). Fourteen (14) of those
twenty-three (23) names were listed as “pending.” See Table 2, STN Record BR-V006-D0005.
pp. 6-9. All of these individuals were stated to be descendants of Jabez Cogswell through his
daughter Ellen Cogswell Seeley. See STN RFD at pp. 66-67. As of the late 1990s, these
individuals had not been involved with the historic Schaghticoke Indians. Instead. they were
members of the Schaghticoke Indian Tribe of Kent Connecticut, Cultural Preservation Project,
Incorporated. STN Record, AC- V008-D0005. Although claiming to be of Schaghticoke descent.
these individuals were not descendants of anyone living on the reservation in 1910 and thus not
eligible for membership in the STN. STN Record, AC-V008-D0005, p. 1. Moreover, no evidence
was offered to demonstrate that these individuals or their ancestors had maintained tribal relations
with the larger historic Schaghticoke at any time in the 20th century. STN PF, at pp. 6, 212-213;
STN RFD, at pp. 66-67. See STN PF. p. 113. n.148 concerning Jabez Cogswell and his daughter
Ellen in which it is noted that there was no information on the family line after 1891 when one of
Ellen’s daughters and a grandchild died. See also STN PF at p. 122.

Four (4) names on the SIT 2002 membership list were associated with the so-called Musqui
Wonkgqussis clan (Offutt, Stewart) (nos. 24-27). These individuals ¢claimed descent from Warrups
Chickens, an off reservation Indian: and although these individuals were distant relatives of the
Cogswells, they did not have a “clear past history” with the historic Schaghticoke tribe. STN
Record, AC-V009-D0034: STN PF. pp. 6. 212. Apparently because they were not descended from
anyone living on the reservation in 1910, they were not eligible for membership in the STN. STN
Record, AC-V008-D0005, p. 1.

Finally, seven (7) additional names on the SIT list associated with the Peshani Heron clan
(McDonald. Porter) (nos. 34-36, 39, 41-43) had no record of involvement in the historic
Schaghticoke community.

In essence. a total of at least thirty-four (34) of the sixty (60) remaining individuals
identified on the 2002 SIT membership list had not lived in tribal relations with the historic
Schaghticoke subsequent to 1910, and perhaps earlier. In the analysis by Steven Austin (STN
Record SN-V(72-D0022) cited in the STN FD at pp. 14143, Austin found that a total of 42
individuals on the SIT 2002 membership list would not qualify for membership in the STN because
descent from an ancestor on the 1910 census was either not shown or because the family had not
maintained tribal relations. STN FD at p. 141. In other words, those individuais had not been part
of the historic Schaghticoke community with “consistent interactions and significant social
relationships™ within the larger group.

Since the SIT's current membership list has not been made available, it is unclear what
“community” the petitioner actually represents. Is it the same Schaghticoke “community™ that
was found to exist in the STN proceedings for the period prior to 19207 Is it the same Schaghticoke
““community” that was found to exist in the STN proceedings for the period from 1967 to 1996?
Given that a substantial portion of the SIT membership may be individuals who had not
participated in tribal relations of the historic Schaghticoke throughout the 20th century, it is not
likely to be the same “community.”
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For example, the SIT has neither discussed nor provided any specific evidence to
demonstrate how its membership participated in the tribal community and political affairs, nor to
distinguish its membership from that of the historic Schaghticoke community identified in the STN
record. See Austin at pp. 11-12. The mere fact that there was a state reservation set aside for the
Schaghticoke Indians does nothing to demenstrate that the SIT satisfies either the (b) community
or {c) political authority criteria.

The Austin report identified only cighteen (18) individuals on the 2002 SIT membership
list and eight (8) individuals not on the SIT membership list who had been members of the historic
Schaghticoke community and active in its affairs. Austin, Appendix B, p. 19 (STN Record SN-
V072-D0022). These twenty-six (26} individuals were included in a larger list of forty-two (42)
unenrolled individuals that would likely qualify for membership in the STN. Austin, Table 4, p.
14 (STN Record SN-V072-D0022).

The STN FD concluded that “there is one Schaghticoke tribe™ consisting of all of the
members (273) identified on the STN’s certified membership list and the forty-two (42)
“unenrolled tribal community members™ found to descend from the historic Schaghticoke tribe.
STN FD, pp. 142-43. The SIT took an appeal to the IBIA from this conclusion, arguing, in part,
that the STN did not have a bilateral political relationship with the members of the SIT and that it
was improper to include the “unenrolled members”™ as part of the STN without their consent. See
STN RFD at p. 3. The IBIA vacated the STN FI) and the issue of whether the unrolled individuals
could be included as members of the STN without their consent was remanded for reconsideration.
41 IBIA 30, at 39—41). On reconsideration, the STN RFD determined that 33 of the 42 unenrolled
individuals had affirmatively refused to be members of the STN. At least eighteen (18) of those
individuals were members of the SIT. Some were members of the Cogswell family. Because
these individuals refused to be members of the STN, the STN was found not to meet criterion
83.7(b) and 83.7(c) after 1996 because the STN did not constitute the entire community and
political system. “The criteria define the community to mean the whole community.” STN RFD
atp. 62.

if the criteria define the community “to mean the whole community™ and if the STN failed
to meet criterion 83.7(b} “community™ and 83.7(c) “political authority™ after 1996 because the
STN did not represent the entire community and political system, the corollary also holds true.
Just as the STN failed to represent the entire community and political system after 1996, so too
does the SIT fail to represent the entire community and political system. The existence of the
Schaghticoke reservation is not evidence that the SIT represents the entire community and political
system. As summarized by the IBIA with respect to the Eastern Pequot:

The existence of an Eastern Pequot reservation may have been conducive to
community and political processes within the group, but the FD itself acknowledges
that it could not be used as direct evidence that such community or political
processes actually existed. And its probative value as indirect evidence would seem
to depend upon a more specific showing that the State’s action in maintaining the
reservation reflected one or more components of the definitions of community or
political influence or authority for the group.

Eastern Peguot. 41 IBIA at 20.
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For all of the above reasons, the SIT’s claim that the existence of the State reservation
causes it to automatically satisfy criterion (b) community and criterion (c) political authority must
be rejected.

G. The Presumed Validity of the 1900-start Date is Rebutted by the Department’s
STN Findings.

In the 2015 Part 83 rulemaking, the Department changed the start date for analysis from
1789 or the time of first sustained contact to 1900. Supreme Court precedent establishes that tribal
existence must be continuous since historical times, % but the Department asserted that 1900 is an
adequate proxy for continuous existence for all of a groups history since first sustained contact
because prior acknowledgment determinations had never encountered a group that could establish
its existence as a tribe after 1900, but not before.'”! In this case, however, the Department itself
previously found that the STN was the successor to the historic Schaghticoke tribe, and that the
STN could not establish continuous tribal existence for substantial portions of its history prior to
1900.1%2 Moreover, as previously described. the record establishes that the SIT split off from the
STN after 1996. The Department’s own findings therefore rebut the presumption that the 1900-
start date is an adequate proxy for the continuous existence of the SIT as a tribe since historical
times. The Department cannot simply assume. contrary to its own findings. that the SIT existed as
a tribe before 1900. Under Supreme Court precedent, the SIT cannot be acknowledged.

X. Mandatory Criteria for Acknowledgment

A. The SIT Cannot Prove Indian Entity Identification.

The STN PF found that “From 1900 onwards, the Schaghticoke petitioner [the STN] and
its antecedents have been regularly identified as an American Indian entity.”'™ The RFD affirmed
that the “STN petitioner” met criterion (a) without further analysis of the evidence.'®

[n documenting its claim for meeting criterion 83.11(a), the SIT appears to have presented
essentially the same or similar documentation previously submitted by the STN (compare, for
example SIT Petition, Part IV, pp. 18-34 with the STN PF, pp. 11-14). In its 2006 TA letter to the
SIT, the OFA noted that the petitioner had not submitted “any new evidence” addressing criterion
(a) that was not already in the record. The OFA reminded the petitioner that “the STN RFD found
there was one community of Schaghticoke Indians, those who were enrolled in STN and others

100 S0 Montana v. Blackfeet Tribe of Indians, 471 U.S. 759, 764 (1985) (iribal sovereignty is retained from before
formation of the United States); Santa Clara Pueblo v. Martinez, 436 U.S. 49, 56 (1978) (iribes are “separate
sovereighs pre-existing the Constitution™); United States v. Wheeler, 435 U.S. 313, 322-23 (1978) (a fribe is “a
community of people who have continued as a body politic without interruption since time immemorial and retain
powers of inherent authority™) (emphasis added).

101 80 Fed. Reg. at 37863 (“based on its experience in nearly 40 years of implementing the regulations, every group
that has proven its existence from 1900 forward has successfully proven its existence prior to that time as well. making
1900 to the present a reliable proxy for all of history but at less expense”).

192 oo STN RED at p. 58 (concluding that STN failed to meet criterion (¢) from 18061-1875 and from 1885-1967).

105 14 p. 11.

104 gTN Reconsidered Final Determination (2005), p. 5.
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who refused to enrolf in STN, some of whom are enrolled in SIT.”'™ The TA letter notes further
that:

The SIT group also claims the STN petitioner represents its history and includes in
its membership some of the individuals who were identified as a part of the group
that existed before 1997. Thus. the evidence in the STN administrative record also
applies to the SIT petitioner.!%

The OFA also points out precisely why this claim was problematic for the SIT:

However, [the SIT’s membership] is only a fraction of the population that was
identified as the Schaghticoke Tribe prior to 1996, and the SIT membership
includes about 25 people . . . who were not documented o be a part of the group
that was identified from 1900 to 1996. Thus, perhaps about one-third of the SIT
membership (25 of 73) descends from individuals who may have had Schaghticoke
ancestors, but who the STN RFD found were not in tribal relations after the mid-
1880s. This could be a problem for the SIT petitioner in demonstrating criterion
83.7(a), as well as 83.7 (b) and (c) since the Indian entity or community did not
include those individuals. Any additional research should address these issues. '%”

Fifteen years later, the SIT’s documented petition of 2021 has not included significant new
evidence or arguments for the identity criterion. Neither does the SIT explain how it can claim the
identity of an American Indian entity which has been affirmed to be under one political system
until 1997 (as represented by the STN, a petitioner whose total membership was found to descend
from the historical Schaghticoke tribe, in accordance with criterion (e)).

The SIT cannot meet criterion 83.11(a) because it does not and cannot at any time represent
the totality of the Schaghticoke tribal community or political system identified in the historical
record since 1900. It has at various times since 1997 included members whose ancestors were
either not a part of that entity or who did not maintain tribal relations with it. At the same time, its
current and recent membership does not include descendants of key individuals, family lines, and
sublines who were a part of the Schaghticoke entity identified historically.

The SIT cannot meet criterion 83.1[(a) since 1996 because. as the 2006 TA letter pointed
out, it represents only “a fraction of the population™ of the Schaghticoke tribal entity identified in
modern records. Its evidence for this period includes identifications of the broader Schaghticoke
entity, such as with Lucianne Lavin’s 2013 publication Conrecticut’s Indigenous Peoples (see
Document C-42 cited in SIT Petition, Part I'V, p. 340), which as a political faction the SIT cannot
legitimately claim. In other words. it cannot claim such documents as evincing identity of “us”
when as a minority it does not represent the “us™ that is the broader Schaghticoke entity being
identified. By the same token, it cannot claim the numerous citations to the activities of its leader
Alan Russell as identifications of the larger tribal entity during this period (see, for example. SIT
Petition, Part IV, pp. 31-34). when neither he nor any other SIT members represent or reflect the

6% Fleming to Russell, Sept. 14, 2006, p. 4 (A-27).
106 id.
10% [d
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broader Schaghticoke community. These findings support the conclusion the SIT is a “splinter
group” formed in recent times that has not “functioned from 1900 until the present as a politically
autonomous community” and, thus. is ineligible to be federally acknowledged (see § 83.4(b)).

B. The SIT Cannot Prove Social Community.

The Department’s previous findings and technical assistance advice have clearly signaled
that neither the SIT nor the STN petitioners can be acknowledged. In the STN, HEP, and other
cases. the Department has communicated that the Secretary of the Interior cannot acknowledge
part of a tribe, especially if factions have separated i recent times after the acknowledgment
process has begun, and that an acknowledgeable tribal community can only have one political
system. Neither the SIT nor the STN now represent the single entity that is the current
membership of the broader historical Schaghticoke tribe.

The SIT cannot meet criteria 83.11(b). community, during the years in which the STN did
not meet these criteria. This is because the SIT has not presented sufficient new evidence or
arguments or addressed these criteria in the context of its current membership. Likewise, the SIT
cannot meet the community and political influence or authority criteria during the years in which
the STN met those criteria. This is because as a minority faction the SIT cannot claim to represent
the community or political system of the broader historical Schaghticoke tribe during those
periods. The SIT does not represent, either then or now. all the family lines and sublines found to
be a part of that entity historically. Moreover, some of the SIT’s recent members have had little
or no connections to the historical tribe. The SIT cannot meet the criteria since 1997 because, as
the Department has noted, an acknowledgeable tribal community cannot have two political
systems. Furthermore. the SIT does not now represent the majority of the broader Schaghticoke
community.

The SIT cannot meet criterion 83.11(b). community, because it has not submitted
significant new evidence or arguments for this criterion prior to 1997. Moreover, as a minority
faction, the SIT does not and cannot at any time represent the totality of the Schaghticoke tribal
community or political system identified in the historical record since 1900. It has recently had
members whose ancestors were either not a part of that entity or who did not maintain tribal
relations with it. At the same time, the SIT’s current membership does not include descendants of
key individuals. family lines, and sublines who were a part of the Schaghticoke entity identified
historically.

Neither the SIT nor the STN now represents the single entity that is the current membership
of the broader historical Schaghticoke tribe. Rather, they have sought to be acknowledged as
separate entities claiming the same history, for the most part, as well as the same rights to lands
set aside for the historical tribe by the State of Connecticut. Because the primary purpose of
acknowledgment is to recognize a governmeni-to-government relationship with previously
unacknowledged tribal groups, a single entity acknowledged by the Department can only have one
governing body, one governing document. and one membership list.

The more extensive evaluation of the SIT evidence that follows demonstrates the extent to

which the SIT utilizes the same documentation that the OF A previously found to be insufficient
for the STN petitioner to meet the mandatory criteria for Federal acknowledgment. It also provides
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an analysis of new documentation presented by the SIT that demonstrates that this evidence also
is inadequate in meeting the mandatory criteria.

Part of this analysis is based on compiled spreadsheets that compare the documents in the
SIT petition with documents reviewed and noted in the Department’s findings. The comparative
document analysis demonstrates that the SIT documentation is the same or similar to that in the
STN record. The analysis also focuses on how the BAR and the OFA interpreted the STN
documentation regarding its relevance to the mandatory acknowledgment criteria. The overall
conclusion drawn from the analysis is that the SIT petitioner is substantially relying on evidence
previously submitted by the STN rather than providing new evidence and analysis as previously
advised by the OFA. The analysis also demonstrates that a substantial portion of the evidence
presented by the SIT was previously found insufficient for the STN to meet the mandatory criteria
for most of the period since 1900.

In effect. the SIT petition is claiming that “they™ (the Schaghticoke historical tribe which
the DOI found was represented by the STN petitioner up to 1996) are “us” and that it can therefore
use “their™ (the STN's) same evidence, even though “they” were substantially found to not have
sufficient evidence to meet the mandatory criteria of the Federal acknowledgment regulations.
This is plainly insufficient.

1. Community, 1900-1940

The STN PF determined that the STN met criterion (b) for the period between 1900 and
1940. This determination was based primarily on identification of the reservation residents and the
overall family lines. The BIA found that the reservation residents encompassed the three main
family lines (Cogswell, Kilson, and Harris), and that members of these resident families
maintained significant family ties and social interactions with those members residing nearby.'%®
The analysis of reservation residency was based on census records, reports of the Connecticut State
Park and Forest Commission. and the observations of outside visitors such as ethnologist Frank
Speck and historian Edward Dyer. The family lines were identified from the genealogical data
presented by the STN. Most importantly, however, the social contacts between family lines and
sublines were documented by the petitioner’s interview evidence,!®”

The STN FD affirmed the PF regarding meeting the community criterion from 1900 to
1940. The petitioner had presented additional evidence for this period, which included more
analysis of residential and marriage patterns, as well as further documents evincing the connections
between reservation and non-reservation members,!1°

The STN RFD affirmed that the petitioner met the community criterion up to 1920.
However, it reexamined the weight that was given to the State relationship in the PF and FD for
criterion (b) for the period 1920 to 1940. In light of the IBIA determination that undue credit had
been given to the evidence of a state relationship in the previous findings, the RFD concluded that

198 STN Proposed Finding (2002), pp. 17-18.
99 1d,, pp. 12224, 126-32.
1% STN Final Determination (2004), pp. 40- 41,
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without that evidence, the STN did not meet the criterion for that 20-year period. This was because
it concluded that there was insufficient evidence of social interaction across family lines.'!

The SIT petition has placed much emphasis on the activities of the Schaghticoke
Rattlesnake Club demonstrating community during the first decades of the 20™ century. The
OFA’s TA letter of 2006 noted that the petitioner had submitted evidence regarding the Club and
the tribal members who were a part of it that was “the same or similar to [that] already in the
record.”!!? The letter advised generally that the SIT needed to submit new evidence and analysis
for the mandatory criteria in every time period to demonstrate how it was distinct from the STN. 13

Despite this admonition, the SIT petition essentially presents no new evidence or
arguments for the Rattlesnake Club that was not previously presented by the STN petitioner other
than that contained in Lucianne Lavin’s 2013 publication entitled Connecticut’s Indigenous
Peoples (see SIT Petition, Part IV, p. 35). That work only references the Club on one page and
does not describe it as either a community activity of the broader tribal membership or as a body
that demonstrated tribal political influence or authority over that membership. Rather, Lavin
describes it as:

a survival strategy that helped the local indigenous economy (Indian women kept
what was left of the food the whites brought for them to cook. and the Indians sold
the visitors ‘souvenir” baskets) and enhanced political ties with important white
men, especially newspaper men and politicians who made up most of the club’s
membership.'*

The STN PF did not really address the nature of the Club, because it was not emphasized
by the STN until its response to the PF. In August 2003, however, Lucianne Lavin, now the
primary author of the SIT petition, together with STN member Paulette Crone-Morange submitted
a report claiming that the Rattlesnake Club evinced evidence of community and tribal activity.
After evaluating this new evidence. the STN FD, which was generally favorable to the STN
petitioner, rejected the Club as a tribal community and political institution.!!* Despite this previous
rejection of the STN’s evidence for the standing of the Club as a tribal community and political
institution, Lavin now claims the opposite conclusion, but does not present significant new
evidence or address the contrary interpretation in her published work. SIT Petition, Part IV, pp-
35-40.

The SIT has not presented the kinds of evidence that permitted the STN to meet criterion
(¢} for the period 1900 to 1920, primarily because it has presented data with minimal description
and no broad analysis. While it describes the family lines in Part I of the petition, it presents some
information but no real analysis of how these families interacted and maintained social relations
during this period. While its documentation includes some census data and many descriptions of
the Reservation by outsiders. it does not identify all the member residents of the Reservation and

!V STN Reconsidered Final Determination (2005), pp. 42-45.
"2 Fleming to Russell, Sept. 14, 2006, p. 4.

N3 Id, p. 3.

"4 Lavin, Conmecticut’s Indigenous Peoples, p. 345.

1514, p. 102
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nearby communities or document their social relationships or informal social activities. One of the
strengths of the STN evidence for this period was the use of oral history interviews to document
the social contacts between family lines and sublines. The SIT has not utilized any of this kind of
evidence, perhaps because there are no longer any knowledgeable informants, or because those
still living are politically aligned with the STN.

The 2006 TA letter noted that the SIT’s membership was only a fraction of the historical
tribal entity identified prior to 1996 in the STN findings, and that it included a significant number
of individuals who were not documented to be part of that tribal entity between 1900 and 1996.
The OFA advised that the SIT needed to “address these issues and provide evidence of how
individuals on its membership list who were not identified in the STN FD and RFD as part of the
Schaghticoke community prior to 1996 were in fact part of it.”'® It counseled further that the
petitioner needed to provide evidence of where the ancestors of its current membership maintained
a community. and. in essence, address the evidence for community in the context of its specific
membership. '’

Rather than follow this advice. the SIT has essentially submitted evidence that was
previously presented by the STN for every period between 1900 and 1996, much of which was
found not to meet the community criterion. On the other hand, the SIT has not presented some of
the best evidence that permitted the STN to meet the criterion for some periods. More crucially,
the SIT has not provided analysis of the documentation or indicated how the evidence relates to
the mandatory criteria, as did the STN petition materials. The SIT has merely asserted that it can
use much of the same evidence because the historical tribe documented in the STN petition was
“us” and not “them™ (the STN). This was done without addressing how all the SIT s current or
recent members related to, or were distinct from. that tribal entity. Instead. the SIT’s petition
proceeds from the preposterous notion that as a minority faction of the broader Schaghticoke
community at present it can refroactivity claim the identity, community, and governance of the
historical tribe since 1900.

The STN PF concluded that there was a “single political system™ for the Schaghticoke
tribal community that was represented by the STN petitioner up to 1996.""® In light of the
Department’s findings, the SIT cannot claim to represent the broader historical Schaghticoke
community in the early 20™ century or at any time thereafter. This is primarily because the SIT
has not demonstrated continuity with all the family lines and sublines documented as being part of
that earlier community. Moreover, some of its recent membership appears to have not been in
tribal relations with that community between 1900 and 1996.

2, Community, 1940-1967

The STN PF concluded that the STN did not meet the community criterion from 1940 to
1967. The STN petitioner could not significantly demonstrate that social relations, such as
visitations. extended broadly across family lines. There was only limited evidence of social
gatherings. For example, there were no tribal powwows after 1941. Descriptions of the first

118 Fleming to Russell, Sept. 14, 2006, p. 3 (A-26).
1i7 Id.
'8 STN Proposed Finding (2002), p. 20.
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meetings of the tribal political organization that formed in 1967 evinced that the participants were
not well acquainted with each other. While there was evidence of work parties to maintain the
common grounds and cemetery on the reservation prior to the 1950s, there was no regular pattern
of off-Reservation members working on the reservation after that time. '"®

The SIT petition presents almost no relevant evidence, and certainly no new evidence, of
social relations across family lines, social gatherings involving the broader community. or
reservation work parties between 1940 and 1967. SIT Petition, Part IV, pp. 55-56. It provides no
analysis of the residential pattern of tribal members. Neither does it offer documentation that
describes social relations between families. or social gatherings or work parties involving both on-
and off-Reservation members. Most importantly. the petition does not address community in the
context of the SIT’s current and recent memberships, as the SIT was advised to do in the 2006 TA
letter. In other words, there is no demonstration or explanation of how those individuals or their
ancestors were a part of the broader Schaghticoke community.

The SIT has not submitted the evidence necessary to prove that it meets criterion 83.11(b)
from 1920-1967, when the STN did not. This evidentiary gap of 47 ears for the community
criterion, alone and by itself, is a deficiency fatal to the SIT's effort to gain Federal
acknowledgment.

3. Community, 1967-1996

The STN RFD affirmed that the STN met criterion (b} from 1967 to 1996, one of only two
periods in the 20" century when the STN was found to meet the community criterion.'*®
The STN PF finds that:

The primary body of evidence for community between 1967 and 1996 is found in
the data describing the intense patterns of political conflict. which is a type of
evidence described in criterion 83.7(c). This information demonstrates frequent
mobilization of most of the membership. most often along the lines of the major
families or subdivisions of them. Evidence used for criterion 83.7(¢) can be used as
well for criterion 83.7(b), where that evidence describes circumstances that indicate
that social communication is occurring and that social ties exist which influence the
patterns of political conflict.!*'

The STN FD affirms this finding.'*

The strength of the STN petition for this period was the development of a tribal
organization under Irving Harris between 1967 and 1973. This group succeeded in mobilizing
tribal members across family lines around issues such as the development and protection of the
Reservation and changing the nature of the State’s relationship with the tribe. However, this
organization and its issues also created political conflicts that engaged substantial portions of the

1914, pp. 18, 129-32, 135-36.

120 $TN Reconsidered Final Determination (2005), p. 45.
121 TN Proposed Finding (2002), p. 20.

122 $TN Final Determination (2004). p. 61.
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communtty. Interviews conducted by the STN provided much of the critical evidence for
community during this period.'*?

The SIT evidence for community between 1967--1996 does not describe the 1967 tribal
organization or reference Irving Harris by name. See SIT Petition, Part 1V, pp. 56-57. For the
1980s, however. it does offer documentation that describes the activities of two of its recent
leaders, Atlen Russell and Gail Russell Harrison when they served on the broader tribal council
(SIT Petition. Part IV, p. 58). The petition references some issues, such as surveying the
Reservation in 1970 (SIT Petition, Part 1V, p. 57) and conflicts, such as disputes over the tribal
constitution of 1984 (SIT Petition. Part IV, p. 58). However, it presents no description or analysis
of the social dynamic of these issues and conflicts. In other words, how they mobilized
involvement or generated disputes that extended across family lines. It fails, in fact, to offer any
analysis of social interaction, which is the fundamental requirement for demonstrating community,
The SIT has clearly ignored the advice of the OFA. as indicated in the 2006 TA letter. to
specifically address community in the context of its own membership. This required the SIT to
demonstrate how its present and recent membership, many of whom were not documented in the
STN evidence as having been in tribal relations with the Schaghticoke entity, were a part of that
broader community in all time periods since 1900.

The SIT petition—unlike the STN petition—does not meet the community criterion from
1967 to 1996. The evidence the SIT presents is not new. It neither establishes community in the
broader sense or explains how the SIT is distinct, or even the same, as the community documented
by the STN. The petition presents no evidence from oral history interviews, which was a strength
of the STN petition for this period, and provides no evidence at all for community for the years
1988 through 1996 (approximately one-third of the period between 1967 and 1996).

4, Community, 1997—present

The STN RFD affirms that the STN did not meet criterion (b) for the period from 1997 to
2004 “because, as defined by its membership list, it does not constitute the entire community and
political system and because the Secretary has no authority to acknowledge only part of a
community. The criteria define the community to mean the whole community.”'**

The STN PF concluded that there was a “single political system™ for the Schaghticoke
tribal entity that was represented by the STN up to 1996. After the SIT members and others
withdrew their enrollment in the STN in the 1990s, the BIA found that the STN no longer met
criteria (b) and (c) because “[t]he absence of these individuals from the current STN membership
list means that the current petitioner, as defined by its most recent enrollment, is substantially less
than the entire community” (emphasis added).”>® In other words, the BIA found that there was and
is only one Schaghticoke community which cannot now have two political systems.

The STN PF notes further that:

133 STN Proposed Finding (2002), pp. 151- 74.
124 STN Reconsidered Final Determination (2005), p. 62.
125 STN Proposed Finding (2002). p. 20.
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The present-day community. as defined by the 2001 STN membership list . . .
differs substantially from the community described for the period from 1967 to
approximately 1996 for two reasons. One reason is that important segments of the
group as it existed prior to 1996 have resigned membership in the petitioner or do
not appear on the current membership list because they declined, for internal
political reasons, to participate in the enrollment process which led to the current
STN list. That process began in 1995 and continued through 2001. These
individuals, approximately 60 in number, were a significant part of the social and
political relations within the group between 1967 to 1996.126

Essentially, those who withdrew membership from the STN are the faction now represented by
the SIT.

Applying the Department’s STN determinations to the SIT’s status means that the SIT,
regardless of the evidence it presents, cannot meet criterion 83.11(c) after 1996 or for any other
period since 1900. This is because, as a minority faction. in the absence of the larger STN
membership across time, the SIT is “substantially less than the entire [Schaghticoke] community™
to an even greater degree than was the STN.

The SIT's evidence for community since 1996 is not presented in the context of family
lines and sublines, such as defining where members resided and their social interactions. It focuses
primarily on political activities and issues without any indication of the extent to which actions
mobilized members or generated disputes across family lines. SIT Petition, Part IV, pp. 58-62. It
includes some minimal documentation of social gatherings, such as a potluck in 1984 and a pow-
wow in that year that drew 86 people (Documents C-60 and C-62 in Part IV, p. 60), but it provides
no analysis of who the participants were. The petition presents no evidence for community after
2013, SIT Petition, Part IV, p. 62.

As aresult of all these deficiencies, the SIT documented petition lacks the critical substance
to meet the community criterion.

C. The SIT Cannot Prove Political Influence or Authority.

The regulations specify that a petitioner can meet criterion 83.11(c), political influence or
authority, at a given point by demonstrating “some combination of two or more™ categories of
evidence specified in the regulations (§ 83.11(c)(1)(i-xiii)). The regulations indicate further that a
petitioner can meet this criterion by evincing any one of five additional higher categorics of
evidence (§ 83.11(c)(2)(i)(A—D} and (ii)).

The OFA’s suggested outline for developing a “Concise Written Narrative™ indicates that
a documented petition must contain a narrative “thoroughly explaining how each document is
applied to the criteria” (emphasis added).'” In its TA letter of 2006, the OFA advised the SIT
regarding its initial documented petition that the “materials were not organized or oriented to an
overarching narrative that addressed the mandatory criteria™ and that the SIT had “not explained

126 1d.
127 OFA, “Documented Petition Description with an Outline for Concise Written Narrative” (Draft), p. 1.
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how . . .documents address any of the mandatory criteria.”'?® It noted that documents submitted
by the SIT were “the same or similar to ones already in the [STN] record.”'*® The OFA counseled
further that the SIT needed to submit additional evidence and analysis beyond what the STN had
submitted.* It also indicated that the SIT should “address criterion (c) in the context of your
specific members.”! In other words, to demonstrate how its current and recent members were
part of the political system of the broader Schaghticoke community identified in the STN findings.

Rather than following this advice, the SIT petitioner has, fificen years later, submitted a
documented petition that largely replicates the STN evidence. It lists hundreds of documents. often
with minimal description and without an analysis of their direct relevance to the mandatory criteria.
The petition does not demonstrate, or simply ignores, adherence to the mandate of interpreting its
evidence of political influence or authority since 1900 in the context of its distinct membership.

The SIT does make a general claim, without analysis, for meeting the state reservation
category of evidence set forth in §83.11(c)(I)(vii). As discussed previously, the SIT cannot rely
on this category because evidence has not been presented that the Reservation has been in “active
use” and directly related to the governance and political processes of a tribal entity as a whole.
Therefore, the SIT cannot meet this category of evidence for criterion 83.11(c) or for criterion
83.7(b).

1. Political Influence or Authority, 1900-1936

The STN RFD reached the conclusion that the Schaghticoke did not meet criteria 83.7(c)
(political authority) for the petiods from 1801 to 1875. from 1885 to 1967 and after 1997. STN
RFD, p. 58. Stated differently, the STN RFD concluded that the Schaghticoke had not existed as
a political community for most of its history subsequent to 1801.

If the Schaghticoke had not existed as a political community prior to 1900, the question
arises as to how this nonexistent political community would suddenly spring to life at the beginning
of the historical period in 1900. Criterion §83.11(c) requires that the SIT establish that it has:

maintained political influence or authority over its members as an autonomous
entity from 1900 until the present. Political influence or authority means the entity
uses a council, leadership. internal process or other mechanisms as a means of
influencing or controlling the behavior of its members in significant respects,
making decisions for the entity which substantially affect its members, and /or
representing the entity in dealing with outsiders in matters of consequence.

The SIT petition fails to articulate any substantial evidence that Schaghticoke mechanisms
existed by which purported Schaghticoke leaders were influencing or controlling the behavior of
members at the start of the evaluation period in 1900.

12¢ Fleming to Russell, Sept. 14, 2006, p. 2 (A-25).
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The SIT petition claims that the Schaghticoke Rattlesnake Club was a tribal political entity.
SIT Petition. Part IV, pp. 62-73. It also claims that James Henry Harris and George Cogswell.
through their involvement with the Club, were the primary leaders of the tribal entity during the
first quarter of the 20™ century. The Club’s primary purpose was to sponsor a snake hunt on the
Schaghticoke Reservation. As described in the STN PF, the “Club was made up almost entirely of
non-Indians—most of whom came to the reservation once a year from New York City and other
areas.” 32 The hunts were a one-time seasonal event. However, they were not held every year. By
the SIT’s own admission, the Club was defunct by 1919. SIT Petition, Part IV, p. 72.

The OFA’s TA letter of 2006 noted that the SIT petitioner had submitted evidence
regarding the Club and the tribal members who were part of it was “the same or similar to [that]
already in the record.™'* The letter advised generally that the SIT needed to submit new evidence

and analysis for the mandatory criteria in every time period to demonstrate how it was distinct
from the STN. '3

Despite this admonition, the SIT petition essentially presents no new evidence or
arguments for the Rattlesnake Club and its organizers that was not previously presented by the
STN petitioner. As discussed previously, the SIT cannot rely on the Rattlesnake Club to meet
political influence and authority and y more that it can for social community.

The BAR thoroughly reviewed the STN’s evidence for criterion (¢) during the first quarter
of the past century and determined that neither the activities of the Club nor its organizers evinced
tribal political influence or authority. In the STN PF, the BAR concluded there was *“no significant
contemporary evidence that describes [James H. Harris. who died in 1909] as a leader of the
reservation Schaghticoke or the Schaghticoke in general.” It noted that he was not described as
such either by the anthropologist Frank Speck, who had significant contact with the Schaghticoke.
or by State officials who oversaw the Reservation. As is also the case with the SI'T’s evidence, the
STN PF noted further that Harris was sometimes identified as a “chief,” but that designation did
not make him a leader.'>® The STN PF similarly concluded that there was “little evidence to
demonstrate that [George Cogswell., who died in 1923 was a leader of the Schaghticoke.™'*

In response to its negative PF. the STN submitted additional information to claim that
Harris and Cogswell were “informal leaders™ and “culture keepers.™'*” The SIT petition describes
their roles similarly. SIT Petition, Part IV, pp. 62—72. In the STN RFD, the OFA held that although

these men

were well known. none of the contemporary descriptions of their activities
describes roles as leaders of the Schaghticoke. The references to them by the title
of “chief,” often in newspaper accounts. do not provide substantial evidence that
they exercised political influence or carried out activities which meet the definition
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of political influence or authority in the regulations. Interview references to them
as leaders provide little substantial detail.!*8

The STN FD had concluded earlier that there was “not good evidence here for the political
leadership of James Harris and George Cogswell and the others cited, based on their expertise as
“culture keepers.’'*’

Regarding the Schaghticoke Rattlesnake Club, the positive STN FD of 2004 found its
hunts were not a “community activity,” and that there was no evidence that other Schaghticoke
were involved, including off-reservation tribal members.'*® The STN RFD affirmed this
finding.'"!

The SIT petition does not identity any tribal leaders between 1923 and 1933. In the latter
year, it maintains that the Tribe reorganized and elected William Cogswell, Sr., as “Sachem” and
Earl Kilson and Howard Hartis as “Sagamores.” SIT Petition, Part IV, p. 73. The Tribal Claims
Committee allegedly formed at that time was chaired by Franklin “Swimming Eel” Bearce. an
outsider who was not a Schaghticoke descendant. Bearces activities are described in greater
detail below. There is no contemporary evidence of such a tribal election. Rather it is based on a
1955 letter that Bearce sent to non-Reservation members. Every description in the SIT petition
that lists William Cogswell, Sr., Earl Kilson, and Howard Harris as tribal leaders prior to 1953 is
cited to this letter. See SIT Petition, Part IV, pp. 73, 75, and 76.

The STN PF found that there was little evidence that William Cogswell had been a leader.
Two reports from the 1930s indicated that the Schaghticoke tribal entity had no leadership. A
1934 report of the Office of Indian Affairs, predecessor of the BIA. stated that the tribe had in
recent years lacked a chief or sachem. A Connecticut Park and Forest Commission document
stated in 1936 that there were no leaders “recognized by the tribe.”'*? In an interview the STN
submitted in response to the negative PF, Irving Harris, who the SIT indirectly claims to be one
of its leaders, denied the existence of tribal political processes in the period between the death of
James H. Harris in 1909 and the emergence of the Franklin Bearce era in the mid-1930s.
According to his account, the residents on the Reservation worked as individual families and not
as a tribal entity: “there was actually no Schaghticoke government . . . There was no chief, there
was no Council, there was nobody.™#

The STN FD concluded that there was “little direct evidence to demonstrate political
influence within the Schaghticoke between 1892 and 1936.”'** The STN RFD found that there
was “insufficient evidence for political activity for the period 1885 to 1936."1% The SIT s
documented petition. which is primarily a regurgitation of the STN’s documentation, does not fill
this evidentiary gap.
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In an effort to satisfy § 83.11(c)(1)(vii), the SIT claims evidence of political influence or
authority because Connecticut set aside and maintained land for the benefit of the Schaghticoke.
Meeting this category of evidence requires “active use™ of the State set-aside lands. And since the
requirement is {0 evince political influence or authority, that “active use™ must be directly related
to the leadership, governance, or political processes of the broader tribal entity.

As noted above, the STN RFD found that the tribal entity had not demonstrated political
influence or authority from 1885 to 1936. The STN PF had previously found that there was “no
named Schaghticoke leaders with whom the state dealt between 1900 and 1967.7%6 In regard to
the entity’s relationship with the State, the STN PFD concluded: “The activities of the State
relationship show that it did not provide evidence of political influence or authority with the
Schaghticoke, and the State did not formulate its policies based on recognition of the existence of
a bilateral political relationship with the Schaghticoke.™!'*

Having State set-aside land cannot evince tribal political influence or authority if (1) there
was no political activity involving the greater entity emanating from that reserved land; (2) there
was no direct contacts between tribal leaders and State officials; and (3) the State did not recognize
a bilateral political relationship. The SIT has not submitted any additional evidence or analysis
that would countervail the Department’s conclusions in the STN determinations regarding the
nature of the State relationship with the Schaghticoke.

2. Political Influence or Authority, 1937-1967

The SIT claims that Frank Cogswell, the brother of William Cogswell, Sr.. was the entity’s
leader between 1939 and his death in 1953. SIT Petition, Part IV, pp. 75. 78. Although the petition
suggests that Franklin Bearce was merely an advisor to the tribe that had the connections, time,
and economic resources to assist it (SIT Petition, Part IV, p. 74), the Schaghticoke allowed this
outsider to play an outsized role in its activities over a period of approximately thirty years. It
permitted him initially to claim that he was a Schaghticoke,'*® to hold the title of Tribal Chairman
(SIT Petition, Part IV, p. 73), and even to have ceremonial roles, such as lighting the Council fire,
leading the peace pipe ceremony, and dancing the rattlesnake dance at the 1939 “Indian Day”
celebration on the Schaghticoke Reservation. SIT Petition, Part IV, p. 75. This latter role begs the
question of why, if the Schaghticoke entity had such a vibrant culture and tradition associated
with rattlesnakes, did it not have a member perform this dance?

Although the STN petition claimed that Bearce filed suits before the Court of Claims in
1936 and the Indian Claims Commission in 1949 on behalf of the Schaghticoke, the OFA could
not find a record of this litigation.'*’

The SIT petition presents no documentation to evince political influence or authority
between 1941 and 1946. SIT Petition, Part IV, p. 77. The petition alleges that in 1947 an
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unsuccessful claim was filed with the Indian Claims Commission for the unlawful loss of tribal
lands. and that in 1949 the “Legal Tribal Council™ met to revise the claim. as well as to address
the issue of lack of housing on the Reservation. SIT Petition, Part IV, p. 78. The “Schaghticoke
indian and Legal Claims Committee” that refiled the claim in 1949 had five members,
coordinated, and likely headed, by Franklin Bearce. SIT Petition, Part IV, p. 78.

After the ICC rejected the Schaghticoke claim in 1951, a meeting was held on the
Reservation in 1954 to elect new officers and add members to the Legal Claims Committee.
Howard Harris was elected ““Chief,” Theodore Cogswell “Rear Sagamore,” and Jean Renault
“Treasurer.” Earl Kilson, Sr., had resigned from the Committee, which was headed by Bearce,
and Julia Parmalee, Lenare Thorpe, and Howard Harris were elected to the Committee. There
they joined the existing members. Bearce, William Russell. Theodore Cogswell, and Henaretta
Peckham, who served as its secretary. SIT Petition, Part IV, p. 78. Bearce notarized the minutes
of this meeting and sent them to the ICC. He also petitioned Congress for a review hearing of the
Schaghticoke claims.

A 1979 source in the SIT petition claims that the tribe complained to an unspecified
“department” in 1955 that the CL&P had moved the tribal burial grounds on the Schaghticoke
Reservation. SIT Petition, Part TV, p. 79.

In 1958, the ICC dismissed the Schaghticoke claim. SIT Petition, Part IV, p. 79. The
evidence presented by the SIT petitioner for criterion 83.11(c) between 1954 and 1963 does not
identify a tribal leader, a Council or Committee, or specific political processes. Moreover, the
petition only glancingly identifies issues, such as housing and land transfers on the Reservation.
SIT Petition, Part 1V, pp. 79-80.

The petition again identifies a Tribal Committee in 1963 that filed a claim in U.S. District
Court, although it does not describe the nature of the complaint. The Committee’s writ to the
Court, filed by Franklin Bearce as Committee chairman listed Theodore Cogswell, Sr.. as
“sachim” [sic] Herbert Johnson and Theodore Cogswell, Jr.'*®, as “sagamores,” and Henaretta
Peckham as “squaw sagamore™ (apparently with no compunction about using this White man’s
derogatory term for native women) and secretary. In addition to Bearce, the Committee members
were listed as Theodore Cogswell (apparently the senior Theodore), Julia Parmalee, Lenoria
Thorpe [identified as Lenare in the 1955 documentation], and Henaretta Peckham. SIT Petition,
Part IV, p. 80.

The SIT petition presents no further documentation to evince political influence or
authority between 1963 and 1970. SIT Petition, Part IV, p. 80.

139 In a joint interview with Theodore Cogswell, Jr. and his brother Truman Cogswell, the brathers indicated that they
had been named as sagamores by their father. They further indicated that their father, Theodore Cogswell, Sr.. had
been named sachem by Franklin Bearce for purposes of the ICC land claims litigation. The Cogswell brothers were
unable to identify any political role or duties that they carried as sagamores of the Schaghticoke. STN Record CT-
V(04-D0033, at pp. 91-106.
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The BAR thoroughly reviewed all the STN evidence for alleged Schaghticoke political
leadership and processes during this era. Regarding the Claims Councils and the role of Howard
Harris, the STN PF concludes:

[They] came about through the efforts of Franklin Bearce, a non-Schaghticoke.
Bearce at times titled himself as Chief of the Schaghticoke, although the council in
1954 designated Howard Hatris as chief. There is good evidence that Bearce in
these efforts consulted regularly with various Schaghticoke individuals, including
especially Harris, as well as others. There is not good evidence that those holding
office in this time period, Howard Harris, as chief and Theodore Cogswell, as
“Sagamore,” as well as several others, had a following or significant duties for any
extended period of time.'”!

The PF further states that:

(1) Some Schaghticoke from a different family line, have specifically denied that
[Howard Harris] was chief at all, even after 1954, and stated that different
individuals. with the title of Sagamore, were chief from the 1930’s until 1967.
These latter statements by members of the Cogswell family provided conflicting
evidence as to whether those individuals named as “sagamores” were considered
as leaders of all of the Schaghticoke or just of the Cogswell line;'*

(2) Other than the Bearce contacts, and the visiting to the reservation, there is only
limited evidence that Howard Harris did anything besides hold the title of
“Chiefn;ISS

(3) There is nothing in the documentary record to show a relationship by the state
with Howard Harris: ** and

(4) In an interview, his daughter was not able to provide any significant discussion
of what Howard Harris [who lived in Bridgeport] did as chief or what goals he was
promoting.'>

Regarding the members of the Tribal Claims Committees, the STN PF stated “There is
nothing to describe what activities these named individuals might have undertaken in these offices
outside of the described Bearce-created council itself. [An]interview indicates in fact that little was
done within these roles.”"
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In response to its negative PF, the STN submitted additional information regarding the
leadership role of Frank Cogswell prior to 1953. After considering this new documentation, the
STN FD concludes:

The evidence does not substantiate that he had a significant role as a leader separate
from the office he held in the organization established by Bearce and the activities
of that organization. The evidence suggests otherwise. It largely concerns
ceremonial titles and activities, which alone is not evidence of leadership."”’

Despite the earlier association with Bearce, and although he lived until 1953, there
is little indication that Frank Cogswell was substantially involved in the
Schaghticoke council or claims committee formed in 1949 or earlier in 1943158

The STN also submitted further documentation about Howard Harris, which prompted the
OFA to concede in the STN FD that he was identified as a “sagamore™ in 1936. However, the
Department continued to hold that his overall activities failed to evince political influence or
authority.'®

Despite the further documentation and arguments the STN submitted in response to the PF
and FD, as well as in its appeal to the IBIA, the STN RFD concluded that the Schaghticoke
petitioner did not meet criterion (c) for the period from 1885 to 1967.160

The revised 2015 acknowledgment regulations at § 83.10(a)(2) state that “the Department
will require the existence of community and political influence or authority on a substantially
continuous basis.” (Emphasis added). Although this section of the regulations also indicates that
~demonstration does not require meeting these criteria at every point in time.” lacking significant
evidence of political influence authority for the equivalent of three generations is a gap that does
not meet any definition of substantial continuity. The STN failed to substantiate its claim for
internal governance for most of the years since 1900. As a splinter group of that previously denied
petitioner, the SIT, using much of the same evidence, has not filled that glaring cvidentiary gap.

3. Political Influence or Authority, 1967-1996
The STN PF finds that:

From 1967 until approximately 1996, there is substantial evidence of political
involvement of much or most of the Schaghticoke membership at the time. There
was a continuing series of conflicts, which, although they also included conflicts
between the several strong personalities. showed consistently broad involvement of
members of the group. The evidence is largely drawn from petitions, voting lists.
and attendance lists, mecting minutes, and other written descriptions of meetings.
There is also some additional evidence from interviews concerning these conflicts,
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as well as some “personal documents and accounts,” such as letters, which provide
descriptions of the conflicts and the events within them. The political pattern is that
the several family line groups and sublines have formed a framework for political
conflict, as the units which have mobilized for and against certain issues, and in
support of or against specific leaders. These political mobilizations occurred
multiple times over a significant period.

These conflicts provide evidence over a period of more than 30 years of
involvement in political processes by most of the group’s members. Section
83.7(c)(1) of the regulations describes several forms of evidence to demonstrate the
criterion is met. The patterns of these conflicts and the events within them indicate
that knowledge of issues and events was being communicated within the
membership, in order for these events and actions to have taken place. This type of
evidence is described in 83.7(c)(1)(iii). These internal conflicts show controversy
over valued group goals (e.g., whether to develop the reservation, and how), over
properties (the reservation), over processes (constitution, fairness of elections).
and/or decisions. This is the form of evidence described in 83.7(c)(1)(v). These
events showed that most of the membership considered the issues acted upon to be
of importance, the form of evidence described in 83.7(c)(1)(ii).'®!

The PF’s evaluation of the STN evidence for criterion (c) between 1967 and 1996 covered
24 pages.'®? The SIT petition, in the section specific to criterion 83.11(c), presents evidence for
this period in just two pages. SIT Petition, Part IV, pp. 80-81. The petitioner presents
approximately 27 documents in this section as evidence for this time span, with only minimal
descriptions. It offers no analysis of the kinds of documents that helped the STN meet criterion (c)
for these years (i.e., petitions, voting lists, attendance lists, meeting minutes, and other written
descriptions of meetings). The petition does not utilize oral histories of its own making.
Furthermore, it provides no evidence for the years 1967-1969, 1986—1988, and 1990-1995. These
gaps total more almost half of the period in which the STN was found to meet the criterion.

The SIT documented petition presents much of the same evidence in the Key Milestones
section (SIT Petition, Part [1, pp. 12—13), which ends abruptly at 1981, in the section for criterion
83.11(a) (SIT Petition, Part IV, pp. 29-31), and in the section for criterion 83.11(b). SIT Petition,
Part IV, pp. 57-59. This approach clearly shows that the SIT could not distinguish what would
beneficially serve as discrete evidence for tribal identity, community, or political influence or
authority, so it proceeded to repeat the lists of documents it had gathered in the hope that the OFA
research team could discern the distinctions and relevance regarding the mandatory criteria.

The SIT petition does not describe the Schaghticoke governing body or all its leaders and
factions during this era. For example, it references Irving Harris only in relation to his heading the
Connecticut Indian Affairs Council and does not identify Richard Velky. It is Velky who was
elected Chief in 1987 and who has served in that capacity as the principal STN leader for most of
the years since that time. Moreover, the SIT petition does not identify by name the recent SIT
leaders who served at various times on the STN governing body during that period, including Alan
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Russell, Gail Russell Harrison, and Russell Kilson. Furthermore, it fails to describe any elections,
the composition of the councils, or the political processes in place.

The SIT petition alludes to some of the tribal political issues but neglects to include many
of significant importance. For example, it references the matters of defining membership,
contested leadership. the effort to create the Connecticut Indian Affairs Council, land claims.
economic development of the Reservation, and the pursuit of Federal acknowledgment. However,
the SIT petition fails to describe or analyze the issues related to Reservation residency and housing,
surveying the Reservation, defining membership cligibility, crafting governing documents,
challenging Necia Hopkins and the New England Schaghticoke Association. the separate councils
between 1982 and 1985, the chairmanship of Alan Russell, the political role of Trudie Lamb
Richmond, the Appalachian Trail condemnation suit, and other matters. More importantly, the
petition does not describe the tribal conflicts that led to discord, which eventually caused the SIT
as a minority political faction to break away from what the STN PF described as the “single
Schaghticoke political system™ that existed and met criterion (c) from 1967 to 1996.163

The STN PF concludes that there was a “single political system” for the Schaghticoke tribal
entity that was represented by the STN petitioner up to 1996.!%* The STN FD affirmed the
conclusion that the evidence of political processes was sufficient for the petitioner to meet criterion
(c) from 1967 to 1996, after reviewing additional evidence and analysis of the conflicis that took
place between 1967 and 1974.'%° The STN RFD upheld these previous findings without reviewing
further evidence, %

Although in the PF the BAR found that those who withdrew membership in the STN
around 1997 “were a significant part of the social and political relations within the group between
1967 to 1996.'7 as a minority faction both then and now the SIT cannot retroactively claim
leadership and governance for the broader Schaghticoke entity during those 29 years. Moreover,
it certainly cannot substantiate such a claim based on the minimal evidence presented in its
documented petition.

4, Political Influence or Authority, 1997—present

The SIT presents its evidence for criterion 83.11(c¢) since 1996 in six pages. SIT Petition,
Part IV, pp. 81-87. There is very little description of the documents after 2014, since, for the most
part, there is merely a listing of Tribal Council minutes without referencing their relevance to the
criterion. No documentation is presented for the period since 2017.

This section of the petition is plausibly descriptive of political issues and processes. For
example, it references digging on the Reservation in 1997 (SIT Petition. Part IV, p. 81); the impact
of the Kent sewer treatment plant on allegedly historical Schaghticoke lands in 1999 (SIT Petition,
Part 1V, p. 82); challenging STN leader Richard Velky in 1999 (SIT Petition, Part IV, p. 81); and
intervention in that same year in suits filed by the STN. SIT Petition, Part IV. p. 82. It also
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indicates: petitioning for Federal acknowledgment in 2001 (SIT Petition, Part 1V, p. 82); issues of
Reservation residency in 2003 (SIT Petition, Part [V, p. 83); the establishment in 2004 of tribal
marshals to protect the Reservation (SIT Petition, Part [V, p. 83): land maintenance issues in that
same year (SIT Petition, Part [V, p. 83): Reservation development in 2005 (SIT Petition, Past [V,
p. 83); economic development in 2007 (SIT Petition. Part IV, p. 84); the removal of Council
members in 2007 (SIT Petition, Part IV, p. 84); and legal actions to protect land rights in that same
year. SIT Petition, Part 1V, p. 84, In addition, it describes opposition to Jannetie Stoerzinger in
2012 (SIT Petition, Part IV, p. 85); legal representation and the eviction of June Hatstat from the
Reservation in 2013 (SIT Petition, Part IV, p. 85); and opposition in 2004 to Richard Velky’s plan
to develop a pavilion on the Reservation (SIT Petition. Part IV, p. 83).

Without a detailed analysis of the actual documents, and knowing that in some cases, as
described below, the petitioner has misrepresented the documentation, these examples (if
accurately supported) could all be plausibly credible evidence of tribal political influence and
authority if the SIT was the sole petitioner claiming to represent a historical tribal entity.

A few examples from this section suffice to indicate how the SIT petitioner tends to
misrepresent the documents it cites as evidence. In various parts of its petition, the SIT references
Lucianne Lavin’s 2013 book entitled Connecticut's Indigenous Peoples. Here it claims that this
work notes the “SIT’s actions and exchanges of political authority throughout the book.” SIT
Petition, Part IV, p. 85. However, this publication, which focuses primarily on archaeological
evidence documenting the location. culture, and lifeways of the State’s native peoples prior to the
20" century, makes no specific mention of the SIT. Rather, it references the main body of the
historical Schaghticoke tribe,'®® which the Department has held to have been represented by the
STN petitioner up to 1996. The Lavin book makes no reference to Schaghticoke leadership or
governance in the period since 1996.

In another example of misrepresentation, the SIT petition cites a 2004 article in the
Hartford Courant as evincing SIT political influence or authority, It claims that the article
indicated that: (1) the Connecticut Attorney General recognized “the Schaghticoke as a Tribe™;
and (2) the Tribe was “planning for a casino with the State and on behalf of its members.” SIT
Petition, Part [V, p. 83. However. the piece. entitled "“Tribes Await Federal Rulings™ deals almost
exclusively with the pending Federal acknowledgment petitions of the Golden Hill Paugussetts in
Connecticut, and the Nipmuc Nation and the Webster-Dudley Band of Chaubunagungamaug
Nipmucks in Massachusetts, which claimed historical lands and had members in Connecticut.
Reporter Rick Green focused on how favorable OFA findings regarding these petitioners might
impact further Indian casino development in Connecticut. His article referenced then Connecticut
Attorney General Richard Blumenthal but gave no indication of his recognition of the
Schaghticoke. The only casino plan it described was the proposal of the Golden Hill Paugussett to
develop a gaming facility in Bridgeport. This was to be developed not “with the State,” but rather
with the backing of private investors. The article did not reference either the SIT or the STN

18 { avin, Connecticut 's Indigenous People. See. for example, pp. 180, 256, 278, 290, 292, 325, 334-35, 337 38. 340-
341,346,351 54, 358, 360, 393.
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directly or evince anything about Schaghticoke political influence or authority. Instead, it merely
mentioned that the BIA was dealing with “various Schaghticoke factions.™'%

Among the documents from 2015. the SIT petition lists the Connecticut General Statutes,
47-59(a) as evidence of political influence or authority. SIT Petition, Part IV, p. 86. This
legislation recognized as “Indians™ members of the Schaghticoke and other indigenous tribes and
also recognized the Reservation in Kent as the lands “assigned to the Schaghticoke tribe.” The
statute did not specifically reference the SIT and, thus, does not evince its political influence or
authority. This is because the SIT does not represent the majority of Schaghticoke members and
the State has not recognized the SIT as having sole jurisdiction over the Schaghticoke Reservation.

The SIT cannot meet criterion 83.11(c) for the period 1996 to the present, or for any period
since 1900.

As noted above, the STN PF states that the STN did not meet criterion (c) for the period
since 1996 because it no longer represented the broader Schaghticoke community:

The present-day community. as defined by the 2001 STN membership list . . .
differs substantially from the community described for the period from 1967 to
approximately 1996 for two reasons. One reason is that important segments of the
group as it existed prior to 1996 have resigned membership in the petitioner or do
not appear on the current membership list because they declined. for internal
political reasons, to participate in the enrollment process which led to the current
STN list. That process began in 1995 and continued through 2001. These
individuals, approximately 60 in number, were a significant part of the social and
political relations within the group between 1967 to 1996.'”

Essentially. most of those who withdrew membership from the STN now are the faction
represented by the SIT.

The STN PF concludes that the STN could not meet criterion (c¢) for the period since 1996
because:

There continues to be a single political system which includes these individuals.
though they are no longer enrolled in the STN. The absence of these individuals
from the current STN membership list means that the current petitioner, as defined
by its most recent enrollment, is substantially less than the entire community.'”"

Applying this finding to the SIT's situation means that it cannot meet criteria 83.11(a), (b). and
(c). The SIT's separation from the larger Schaghticoke community and tribal political system
means that it is even less of the entire Schaghticoke community than was the STN.

169 Rick Green, Tribes Await Federal Rulings, Hartford Courant (June 14, 2004),
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Neither the SIT nor the STN now represent the single entity that is the current descendants
of the broader historical Schaghticoke tribe. Rather. these petitioners have sought to be
acknowledged as separate entities claiming the same history for the most part, as well as the same
rights to the lands set aside for the historical tribe by the State of Connecticut. The split between
them has taken place not in the historical past. but rather within the lifetimes of most of the adult
membership of both groups.

Because the purpose of Federal acknowledgment is to recognize a government-to-
government relationship with previously unacknowledged tribal groups, a single entity
acknowledged by the DOI can only have one governing body, one governing document. and one
membership list. As our comparative analysis of the SIT and STN evidence has demonstrated,
there are too many substantial gaps in the evidence for criteria 83.11(b) and (c) for the SIT to be
federally acknowledged.

D. Comparative Analysis Evidence Common to the STN and SIT Petitions
Confirms that the SIT Cannot Satisfy the Community and Political Authority
Criteria.

In asserting its existence as a distinct political community, the SIT relies on much of the
same evidence and many of the same theories as were considered and found insufficient to
establish “community™ and “political authority™ in the STN proceedings. The following analysis
compares the evidence and claims cited in support of the SIT petition with documents reviewed
and noted in the STN findings. The comparative analysis demonstrates that in many instances the
SIT documentation is the same or similar to that in the STN record. The analysis also has focused
on how the BAR and the OFA interpreted the STN documentation regarding its relevance to the
mandatory acknowledgment criteria. The overall conclusion drawn from the analysis is that the
SIT petitioner is relying substantially on evidence submitted by the STN rather than providing new
evidence and analysis to fill the gaps in the historical record, as had been suggested through
Technical Assistance by the OFA as necessary when Petition #239 was before it. The analysis also
demonstrates that a substantial portion of the evidence presented by the SIT was previously found
insufficient for the STN to meet the mandatory criteria for most of the period since 1900.

As previously noted. the STN RFD concluded that the STN embodied the historical
Schaghticoke tribe until 1996 when the SIT membership and others affirmatively refused to be
enrolled in the STN. By claiming the STN evidence of the historical tribe as evidence for its own
roots as a continuously existing Indian tribe, the SIT is making the claim that its membership alone
constitutes the modern embodiment of the historical tribe.

1. The Schaghticoke Rattlesnake Club

Much of the SIT’s evidence demonstrating community and political authority for the first
25 years of the 20™ century relies on the activities of the Schaghticoke Rattlesnake Club.
According to the SIT, the Club “was an active tribal institution that demonstrated that the
Schaghticoke were a distinct tribal community whose members worked together to ensure its
continuance within what remained of the traditional Schaghticoke homeland—the Reservation.”
SIT Petition. Part IV, p. 63. The SIT argues that tribal leadership formed the Club toward the end
of the 19 century “as a political survival strategy for protecting their fand base and sustaining
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their tribal community.” SIT Petition, Part I1, p. 7. Within the Club, the tribe’s leaders “cultivated
friendships of socially prestigious and political powerful white men . . . for use as allies and
intermediaries with the government.™ SIT Petition, Part I1, p. 7.

The Club was made up of Schaghticoke members and influential men from the ruling white
establishment, “including newspapermen, politicians, physicians, and a judge.” SIT Petition, Part
IV, p. 64. Many of the cited newspaper articles were written by these men. and they provided
sympathetic publicity for the tribe. Moreover, the SIT argues that “the entire Schaghticoke
community worked together” to make the Club’s hunt a success. SIT Petition, Part IV, p. 64. The
Club’s activities allegedly allowed for tribal members to pass down traditional snake lore and
provided an economic avenue for members who could sell baskets to visiting whites. The BAR
and the OFA were skeptical of nearly all these claims as supporting evidence to meet what was
then criteria 83.7(b) and 83.7(c) for the STN.

The SIT has offered two separate rationales for its claim that the Reservation was imperiled
and needed protection. First, the SIT argues that the State of Connecticut intended to sell the
existing reservation and disperse the Schaghticoke. SIT Petition, Part I1, p. 8. The SIT later claims
that the State was “hoping to detribalize the state’s Indian reservations by turning them into state
parks.” SIT Petition, Part IV, p. 35. These are two very different goals attributed to the State.
However, the SIT provided no primary source evidence for either. aside from a few lines from an
undated poem written by the Schaghticoke’s former overseer, Fred Lane.

The BAR and the OFA were skeptical of nearly all these claims as supporting evidence to
meet criterion 83.7(b) or criterion 83.7(c) for the STN. In the STN FD, the OFA questioned the
origin story of the Rattlesnake Club as related by the STN and the SIT and found it wanting. It
discovered little evidence in the record to support the STN’s assertion that tribal leaders had
prevented the Reservation from being sold or even that these elders “played an important role from
1890-1920."' Moreover, the OFA stated that “[t]here is no evidence to show that the
Schaghticoke as a whole were involved in creation of the Rattlesnake Club. The one account of its
initial organization suggests it was created by George Cogswell and various local non-Indians.™"

The SIT petition cites scores of newspaper articles about the Rattlesnake Club and its
activities. The petitioner. the BAR, and the OFA all agree that it was nearly entirely made up of
non-Indians, that tribal members James Harris and George Cogswell were regular participants, and
that the Club spent much of its time on annual rattlesnake “hunts” on the Schaghticoke
Reservation. The SIT interprets many of the articles as demonstrating the existence of a distinct
tribal community. For example, in June 1913, the Sunday Herald published an announcement of
the annual Club hunt. The announcement inciuded notice of a storytelling session by George
Cogswell that the petitioner identified as a tribal tradition. Others included rattlesnake lore and
basketmaking. SIT Petition, Petition, p. 45. The petitioner described an April 1909 New Milford
Gazette article as demonstrating that selling baskets at the hunt was an aspect of the tribal
economy. SIT Petition, Part [V, p. 42. The SIT and the STN have both argued that these shared
cultural practices and economic activity demonstrated that they met the criteria for community.

172 §TN Final Determination (2004), p. 93.
M Id, p. 97.
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The BAR and the OFA rejected these claims from the STN. The BAR described the Club
as “a group which met annually on the reservation to hunt rattlesnakes and hold drinking
parties.”'7* It questioned whether the Club’s activities, including the preparations for the hunt and
the hunt itself, were a community effort or just the efforts of Harris and Cogswell as individuals.
It found no evidence of off-reservation members being involved with the Club and almost no
indication of engagement by reservation families aside from Harris, his immediate family, and
Cogswell. For example, after Harris’ death in 1909, Cogswell was elected “scout.” Yet the OFA
found that there was no evidence of Schaghticoke involvement in the election.!” Similarly, the
evidence of basketmaking was insufficient to demonstrate that it was a community effort. “The
selling of baskets by a family member of one of the two Schaghticoke involved in the hunts would
not necessarily make it a community effort.”!’® As described by the BAR and the OFA, the Club
was not a tribal entity.

The BAR and the OFA were similarly skeptical of the STN’s assertion of meaningful
cultural maintenance and transmission of traditions. Both the STN and the SIT have argued that
there was cultural transmission of tribal knowledge and spiritual beliefs passed down between
generations, particularly of rattlesnake lore. The STN identified several individuals as “culture
keepers,” including James H. Harris. George Cogswell, Bertha Kilson, and Charles Kilson. In the
STN FD, the OFA accepted that there was some evidence of retention of cultural knowledge at the
end of the 19% century; however. the evidence for this continuing into the 20% century was poor.
The existing evidence indicated that the transmission of tradition was merely communicated within
family lines. Moreover, the knowledge of rattlesnake hunting did not appear to be exclusive to
culture keepers or even to the Schaghticoke. The STN PF and FD concluded that “there was little
evidence showing that traditions and stories were passed down in the 20™ century, except within
family lines” and that the individuals involved did not meet the definition of “culture keepers.™'”’
There was “a limited degree of evidence of transmission of cultural ideas that was shared on a
reasonably wide basis with the group.™'”® But neither the STN PF, FD, or RFD cited this evidence
as meeting the requirements for criterion 83.7(b).

While the STN was found to satisfy the criteria for community from 1900 to 1920, that
finding was not based on the claims concerning the Rattlesnake Club. Rather, community for this
limited period was based upon “the reservation community, which encompassed the three main
family lines, and the extant kinship ties with others living nearby” as well as an analysis of
residential and intermarriage patterns'’”> None of the Department’s determinations cited the
existence or activities of the Schaghticoke Rattlesnake Club as evincing community as defined in
the acknowledgment regulations.

For political authority in the first two decades of the 20" century, both the STN and SIT
petitions focused on two men, George Cogswell and James Henry Harris. Like the STN. the SIT
cites scores of newspaper articles about the Rattlesnake Club and its activities and consistently
interprets any identification of either Cogswell or Harris as 2 demonstration of their leadership of

17 §TN Proposed Finding (2002), p. 126.

175 STN Final Determination (2004), p. 126.
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the Schaghticoke Tribe. For example. in July 1903. the New Milford Gazette published an article
on James Harris and his activities as a local preacher. The SIT asserts that the article indicates that
Harris was a leader in the Schaghticoke community. SIT Petition, Part IV, p. 65. The SIT describes
another article, published in May 1907. as demonstrating that Cogswell and Harris acted as tribal
leaders through their “intermediary performance™ for Club members. SIT Petition, Part IV, p- 66.
The SIT also asserts that these two men, among others, also acted as culture keepers by passing
down knowledge of rattlesnake iore to the next generation.

In their thorough evaluation of the STN’s claims, the BAR and the OFA reviewed the
available evidence and rejected the alleged demonstration of tribal leadership through the
Rattlesnake Club. As noted above, the STN PF described the Club as “a group which met annually
on the reservation to hunt rattlesnakes and hold drinking parties.”'*’ The BAR questioned whether
the involvement of a few tribal members in the Club’s activities, including the preparations for the
hunt and the hunt itself. was a community effort or just the endeavors of Harris and Cogswell as
individuals. It found no evidence of off-reservation members being involved with the Club and
almost no indication of engagement by reservation families aside from Harris. his immediate
family, and Cogswell. In the STN FD, the OFA found no evidence of internal tribal leadership
within the Schaghticoke Rattiesnake Club. and no evidence that Cogswell and Harris were acting
“to establish tribal interests.™'*' There was, for example, no evidence of Schaghticoke involvement
in the 1909 election of George Cogswell as “Scout” following the death of Harris.'"*? Similarly,
the evidence of basketmaking was found to be insufficient to demonstrate that it was a community
effort. “The selling of baskets by a family member of one of the two Schaghticoke involved in the
hunts would not necessarily make it a community effort.”'®* As described by the BAR and the
OFA, the Club was not a tribal entity, and there was no substantial evidence that its few
Schaghticoke participants demonstrated political teadership within the tribe.

The BAR and the OFA were similarly skeptical of the STN’s assertion of meaningful
cultural maintenance and transmission of traditions. The STN and the SIT both have argued that
there was cultural transmission of tribal knowledge and spiritual beliefs passed down between
generations, particularly of rattlesnake lore. The STN identified several individuals as “culture
keepers,” including James H. Harris, George Cogswell, Bertha Kilson and Charles Kilson. In the
STN FD. the OFA accepted that there was some evidence of retention of cultural knowledge at the
end of the 19™ century. However, the evidence for this continuing into the 20 century was poor.
The existing evidence indicated that transmission of tradition was communicated only within
family lines. Moreover, the knowledge of rattlesnake hunting did not appear to be exclusive to
culture keepers or even to the Schaghticoke. Both the PF and the FD concluded that “there was
little evidence showing that traditions and stories were passed down in the 20" century, except
within family lines” and that the individuals involved did not meet the definition of “culture
keepers.” 13 There was “a limited degree of evidence of transmission of cultural ideas that was

1% STN Praposed Finding (2002), p. 126.

'#1 STN Final Determination (2004). p. 98.

182 14 p. 97.

153 1d., p. 99.

'*1d., pp. 100-101; STN Proposed Finding (2002), p. 149.

72



shared on a reasonably wide basis with the group.”!®> However, neither the PF, the FD, nor the
RFD found this evidence sufficient to meet the requirements for criterion 83.7(c).

The BAR and the OFA arrived at similar conclusions regarding the evidentiary value of
the Schaghticoke Rattlesnake Club and of the STN’s arguments in favor of Cogswell and Harris
as tribal leaders across three evaluations of the petition. In the STN PF. the BAR found that “*[t]here
was almost no specific evidence of Schaghticoke political activity from 1900-1949."'%" The
evidence was clearly insufficient to support the petitioner’s argument that Harris and Cogswell
were leaders within the Schaghticoke Tribe. The STN did not meet the requirements of criterion
83.7(c) from 1900-1940. The STN FD reevaluated the PF’s findings and was unequivocal in its
rejection of the Rattlesnake Club as a tribal entity and of Harris and Cogswell as leaders of the
Schaghticoke.'¥” The STN RFD reexamined the evidence. As with the PF and the FD, the RFD
rejected the evidence of Harris and Cogswell as tribal leaders, of the Rattlesnake Club as a tribal
entity, and of the political leadership of Cogswell. Harris, and others based on their expertise as
culture keepers.'®® The RFD reaffirmed the PF’s conclusion that the STN did not meet criterion
(¢) for more than five decades (from 1885 to 1936).

Because the SIT relies on the same evidence and the same arguments relied upon by the
STN, it also has failed to fill the evidentiary gap in political authority for the first 36 years of the
20" century.

2. The State’s Guardianship Role

The SIT cites documents produced by the overseer system and its successors as providing
evidence of a distinct tribal community as well as evidence for a political relationship with the
State of Connecticut.

Before 1926, the Litchfield County Superior Court was responsible for appointing and
monitoring overseers. Subsequently the appointments were under the auspices of the Litchfield
County Court of Common Pleas. The overseers produced periodic reports to the Courts on the
reservation and the tribal members residing there.

For example, in 1900, the overseer delivered a report to the Superior Court and observed
that “elderly and ill tribal members were supported by the tribe’s ‘Indian Fund.”™ SIT Petition, Part
IV, pp. 34-35. Another example, in 1904, Martin Lane, the overseer and agent, delivered a report
on the conveyance of the tribe’s lands to the New Milford Power Company. The petitioner
interprets this report as evidence of the State of Connecticut “dealing with the Tribe as a political
entity.” SIT Petition, Part IV. p. 65. And in 1921, overseer Jabez Swift wrote to the Governor and
allegedly demonstrated the political relationship of the Schaghticoke with the State. SIT Petition,
Part IV, p. 72.
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The legislature also periodically approved appropriations for the Schaghticoke Tribe. The
SIT alleges that these appropriations were for the support of the Tribe but does not specify whether
they were directed at the reservation and its residents or for the entire tribal entity. The SIT claimed
that the reports and appropriations demonstrated that the State recognized the Schaghticoke as an
Indian community for which it had a trust responsibility.

In 1926, the State of Connecticut altered its guardianship role for the Indians in Connecticut
“by transferring responsibility for the Schaghticoke to the State Park and Forest Commission and
abolishing the overseer system overseen by the County Courts.”'®® The Commission produced
regular reports on the status of the Reservation and the tribe, nearly all of which the SIT has
neglected to cite. The duties of the State Park and Forest Commission included oversight of the
Reservation, managing funds appropriated by the legislature. and managing a fund for the tribe.
The SIT cites the annual Schaghticoke Indian Reservation Fund reports, though it did not provide
any explanation of their interpretative value to its petition (SI'T Petition, Part IV, p. 74) other than
to claim that the actions of the Commission and the legislature demonstrated that the State
recognized the SIT as an American Indian entity and ““was executing its trust responsibility” to the
Schaghticoke.'® SIT Petition, Part IV, p. 49.

In 1941. the Connecticut legislature transferred the authority over the Schaghticoke to the
Commissioner of Welfare. This arrangement continued until 1973, when the State ended its role
as it existed and created the Connecticut Indian Affairs Council. The State continued to maintain
the Indian Fund to support tribal members residing on the Reservation until 1973. The SIT
petitioner cites several annual reports of the Indian Fund as evidence of this continuing
relationship.

On the issue of community. the STN RFD reexamined the relationship between the State
and the Schaghticoke and concluded “the state relationship did not provide evidence of social
interaction or cohesion among the Schaghticoke.™'' 1t concluded that there was insufficient
evidence of community for the period 1920-1940,!%

On the issue of political authority, the STN PF found that there was insufficient evidence
for community or political authority or influence for the period of 1940-1967.1% The STN RFD
reexamined the relationship between the State and the Schaghticoke. It decided that the overseer
system through 1926, the transfer of jurisdiction in 1926, and the maintenance of Schaghiicoke
resources did not provide evidence of a bilateral political relationship or the exercise of political
authority or influence within the group.'®* Furthermore, the STN RFD concluded that the State
“did not implicitly or explicitly predicate its legislation and policies regarding the Schaghticoke
and other Conneciicut Indians on the basis of the recognition of a government-to-government
relationship with the Indians. or on the basis of any recognition of the existence of bilateral political
relations within the group.”® It decided that the State’s guardianship role did not provide evidence

189 1d., p. 49,

10 The petition does not define the origin or basis of the supposed trust responsibility owed to the Schaghticoke.
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to demonstrate criterion 83.7(c) and that overall there was insufficient evidence of tribal political
influence or authority for the period 1892--1967.1%

3. Tribal Leadership in the 1920s and 1930s

After the dissolution of the Schaghticoke Rattlesnake Club in 1919. the SIT petitioner
offers very little evidence of tribal leadership until 1933. It claims that before 1933, *Schaghticoke
leadership appeared to be more informal with (1) culture keepers preserving and passing down
tribal history and traditions, and (2) lineage heads coordinating and leading tribal economic and
socio-political activities.” SIT Petition, Part IV, p. 74. However, it cites few documents to evince
this feadership. George Cogswell died in March 1923, and the petitioner cites a newspaper article
that allegedly referred to his leadership of the Rattlesnake Club and his unique knowledge of the
Reservation. The petitioner continues to argue that this “confirm[s] his role as a Schaghticoke
leader.” SIT Petition, Part [V. p. 72.

Nearly all the remaining evidence falls between 1926 and 1928. The SI'T argues that a June
1926 newspaper article about a reunion of the Rattlesnake Club shows that Howard Harris and
Frank Cogswell provided “early evidence of leadership™ by coordinating the event and keeping a
“register” of the reunion attendees. SIT Petition. Part IV. pp. 72-73. The SIT also cites two
exchanges of letters between George Cogswell and the Commissioner of Indian Affairs about the
Reservation in 1925 and 1926. However, the SIT offers no details of the contents of the exchanges
and does not provide any explanation of how these letters demonstrate political authority or
influence. SIT Petition, Part IV, p. 73.197

The SIT claims that sometime around 1933 the tribe “reorganized” and held elections for
newly formalized leadership positions. In a 1955 letter to tribal members. Franklin Bearce wrote
that William Cogswell was elected Sachem, and Earl Kilson and Howard Harris were chosen to
be Sagamores and “the Eel Medicine man.” SIT Petition, Part IV, p. 73. Bearce was the Eel, as he
was referred to as Swimming Eel in many pieces of correspondence and in oral recollections. The
reasons behind the “reorganization™ and election remain unclear. The SIT claims that they did this
to strengthen their position in “negotiating with federal officials” over a Federal land lawsuit. SIT
Petition, Part IV, p. 74. However, the SIT cites no documents contemporary with the election that
might evince this. In the STN FD, the OFA explored the matter thoroughly and suggested that the
organization “might have been established in response to the perception that the State was planning
to sell the reservation.”'”® The OFA could find no specific evidence of such a plan.

In 1934 and 1936, two reports denied that the Schaghticoke had leaders. In 1934, Gladys
Tantaquidgeon, an anthropologist and Mohegan tribal member working for what was then the
Office of Indian Affairs (later the BIA), wrote that the Schaghticoke “have not had a chief or

1% 1d., pp. 50, 58.

17 The SIT petition claims that George Cogswell wrote two letters to the Commissioner of Indian Affairs -one in
January 1925 and another in February 1926. However, George Cogswell died in 1923. The OFA reviewed a 1925
Jetter and found that it had been sent by a relative, Julia {Cogswell) Batie and that it discussed the possible loss of the
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provided on the 1926 exchange.
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headman in recent years.”'® The SIT petitioner omits this evidence. In the STN FD, the OFA
dismissed this evidence as unreliable due to the lack of details regarding Tantaquidgeon’s field
research and her documented inaccuracies in describing the leaders within other New England
tribes. In 1936, the minutes of a meeting by the State Forest and Park Commission, the entity that
had oversight over the reservations in Connecticut, noted that the Schaghticoke had no leaders
“recognized by the tribe.”?® The SIT petitioner objects to the Commission’s conclusion as
incorrect, argues that the Commission failed to include tribal members who lived off the
reservation, and reiterates its assertions that the members elected in 1933 were the tribe’s leaders.
SIT Petition, Part IV, p. 75. The BAR and the OFA, however, accepted the Commission’s notes
as evidence in all their evaluations of the STN.

The BAR and the OFA were skeptical of the STN’s claims of tribal political processes in
the 1920s and 1930s. The STN PF found that there was no significant evidence to support the
claim that George Cogswell was a leader and argued that there was no support for the assertion
that Howard Harris was a leader before 1949 at the earliest. The evidence also did not support the
claim of William Cogswell as a tribal leader. Nor did the PF find that the others identified in the
STN petition qualified as tribal leaders or as “culture keepers” during this period. Rather, the BAR
observed that “there is almost no specific evidence of Schaghticoke political activity from 1900
194920

Not surprisingly. the PF found that the evidence was not sufficient to meet criterion 83.7(c)
between 1920 and 1940.2%2 The STN FD reviewed additional evidence, particularly from oral
interviews, and found that the combination of a well-defined community and continuous State
recognition was sufficient to meet the regulatory requirements. However, the OFA acknowledged
that there was “little direct evidence to demonstrate political influence within the Schaghticoke
between 1892 and 1936."%%* The STN RFD reexamined the evidence. particularly that of the
relationship between the State and the tribe and concluded that the State relationship was
insufficient to meet the requirements. It reversed the FD’s decision and found that the STN had
failed to provide sufficient evidence to meet criterion 83.7(c).**

4. Social Gatherings

From 1939 to 1941, there were three inter-tribal gatherings (or powwows) on the
Schaghticoke Reservation. The SIT alleges that these gatherings provide evidence of community
and tribal leadership through due to the assumed decision by the Schaghticoke to allow the use of
the Reservation for the events and by the participation of the Schaghticoke.

In support of their claim that the powwows demonstrate that the tribe was “a discrete Indian
community” that was recognized as such by other tribes and pan-Indian organizations, the SIT
cites a 1939 Newfown Bee article as evidence that “the presence and participation of the numerous
tribal peoples showed that local and nonlocal Indian tribes acknowledged the Schaghticoke as an

195 STN Proposed Finding (2002), p. 128.

200 STN Final Determination (2004), p. 121.

201 STN Proposed Finding (2002). p. 26.

2 14, p. 31.

203 QTN Final Determination (2004), p. 120.

204 QTN Reconsidered Final Determination (2005). p. 58.

76



Indian community.” SIT Petition, Part IV, p. 54. Another article about the 1940 gathering observes
that the event was sponsored by the American Indian Association and the Eastern Federated
League of Indians, of which the Schaghticoke Tribe was an affiliate for this designation. Although
the petitioner does not explain how one becomes an affiliate or what the requirements are, the SIT
argues that the tribe’s “acceptance™ by these two organizations demonstrated that other tribes
identified the Schaghticoke as an Indian community. SIT Petition, Part IV, p. 54.

The analysis of the powwows as evidence of community in the STN proceedings reveal
several flaws in the SIT's argument that these social gatherings are evidence for community.
While there was evidence of substantial Schaghticoke attendance at the gatherings, there was no
direct evidence of Schaghticoke involvement in organizing them.?”* The OFA concluded that the
1940 gathering was “a function of pan-Indian organizations.”?% The STN PF observed that at lcast
one newspaper account stated that the 1941 powwow was sponsored by the Town of Kent “under
the direction of the *Schaghticoke Reservation Council, Chief Grey Fox (Mohican) Chairman.”*>"’
However, there was no evidence that Chief Grey Fox was Schaghticoke or was working under
tribal direction. Of the 1939 gathering, the OFA noted that there was some indication of
Schaghticoke “sponsorship™ from one of the announcements, but that the balance of the evidence
indicated that the primary organizers were pan-indian entitics such as the Federated Eastern
indians League and the Council for American Indian Affairs.*

Although the STN did not claim that tribal business took place during the 193941
powwows, the OFA attempted to discern whether meetings of the Schaghticoke community
occurred. Some of the oral interviews indicated that “informal gatherings” may have happened in
the 1940s, but there was no evidence about participation, content, or support from Schaghticoke
members. These “informal meetings™ may have been referring to activities of the tribal council led
by Franklin Bearce, a non-Schaghticoke organizer, during this era and they may have been separate
from the powwows. The OFA was unable to demonstrate any connection between any
Schaghticoke political or community meetings and the 1939-1941 intertribal powwows.>"

Last, the SIT itself does not attempt to interpret these articles in such a way as to meet the
criterion for 83.11(b). It repeatedly argues that these events demonstrate that external entities such
as pan-Indian organizations. other Indian tribes, and local residents identified the Schaghticoke as
an Indian community. This argument is better suited for criterion 83.11(a), identity of an American
Indian entity. Furthermore, the SIT appears to assume that merely inserting the word *“community”™
into its claim is sufficient to meet the evidentiary requirements of the acknowledgment regulations.
Simply put, the articles cited by the SIT fail to demonstrate any nexus of social relationships,
shared activity, marriages or cultural patterns needed to meet the standard for criterion 83.11(b).
Symbolic identification of the group as Indian without evidence of cultural patterns specific to the
Schaghticoke occurring within these gatherings is not sufficient evidence of community within the
meaning of the regulations.

205 While the BAR and the OFA found sufficient evidence of substantial Schaghticoke attendance in these gatherings,
the SIT does not cite several of the documents that evince this participation—the oral history interviews.
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As to evidence of political authority under 83.11(c), the SIT cites an August 1939 article
as providing “significant information on Schaghticoke leadership.™ SIT Petition, Part IV. p. 75.
However. the article only identified two men by name—Gray Owl and Franklin Bearce. Neither
of these men were Schaghticoke and their roles as described in the article were ceremonial. The
SIT claims that other 1939 articles demonstrate that Frank and William Cogswell possessed
political authority through their ceremonial duties and “intermediary leadership role™ in meeting a
special train of outsiders. SIT Petition. Part IV, p. 76. The SIT uses another article about the 1940
gathering to argue that the event “implies Schaghticoke political authority, as Schaghticoke
leadership would have needed to give permission to the pan-Indian organizaiions that sponsored
the event to do so0.” SIT Petition, Part IV, p. 77. Remarkably, the SIT argues that the title of an
article. “Kent Indians Hold Three-Day Dance,” suggests that “the reporter witnessed active
Schaghticoke participation in the management of the event.” SIT Petition, Part IV, p. 77. No
explanation is provided on how the title evinces such a baseless conclusion.

The BAR and the OFA’s analysis of the STN petition reveal severaf flaws in the SIT’s
argument regarding these gatherings as providing evidence for criterion 83.11(c). Although there
was abundant evidence of substantial Schaghticoke attendance at the gatherings. there was no
direct evidence of Schaghticoke involvement in planning, organizing, or managing the events. The
OFA concluded in the STN FD that the 1940 gathering was “a function of pan-Indian
organizations.”?'® The STN PF observed that at least one newspaper account stated that the 1941
powwow was sponsored by the Town of Kent “under the direction of the ‘Schaghticoke
Reservation Council, Chief Grey Fox (Mohican) Chairman.””?"" However, there was no evidence
that Chief Grey Fox was Schaghticoke or was working under tribal direction. Of the 1939
gathering, the OFA noted that there was some indication of Schaghticoke “sponsorship™ from one
of the announcements, but that the balance of the evidence indicated that the primary organizers
were pan-Indian entities such as the Federated Eastern Indians League and the Council for
American Indian Affairs.?'?

The OFA did not seriously consider the STN’s assertions that the pow wows constituted
evidence of tribal leadership both because use of the Reservation would require tribal permission
or because the pow wows required “coordination and decision-making ... for the success of such
a large-scale event.">'> None of the three evaluations of the STN evidence cited the 1939-1941
powwows as evidence of political authority or influence.

Like the STN, the SIT has not provided any evidence of how the purported tribal decisions
respecting the powwows were made nor who made them; and while the OFA suggested that the
membership of Frank and William Cogswell on a sponsoring pan-Indian organization may have
been a factor. this supposition was not sufficient evidence of political authority. The SIT has not
submitted new or additional evidence to alter the prior analysis that the powwows did not provide
sufficient evidence for political authority.

210 &TN Final Determination (2004}, p. 109,

21t STN Proposed Finding (2002), p. 134.

212 §'I'N Final Determination (2004), pp. 109-110.
213 QTN Final Determination (2004), p. 109.
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S, Franklin Bearce and Leadership in the 1940s and 1950s

For politicai authority in the 1940s and 1950s, the SIT petitioner relies on claims of tribal
leadership primarily by four men-—Franklin Bearce. William Cogswell, Frank Cogswell, and
Howard Harris—to demonstrate political authority or influence in the 1940s and 1950s. The BAR
and the OFA explored the political activities and associations of these men thoroughly in their
evaluations of the STN’s petition.

Franklin Bearce’s history with the Schaghticoke dates to the early 1930s when he first
appeared on the scene. The SIT cites a 1934 letter from a resident of New York to the State of
Connecticut. In this correspondence, the writer claimed one-quarter Schaghticoke blood and asked
to be recognized as a member of the tribe. SIT Petition. Part IV. p. 74. The SIT does not identify
the author or the result of his inquiry. Moreover, it is unclear as to how the letter demonstrates
political authority or influence. Nonetheless, the BAR discovered evidence of this exchange and
identified the letter’s author as Franklin Bearce. However. the BAR’s evidence indicated that
Bearce did not specify the tribe, but instead asked for tribal rights. No definite outcome of the
exchange was recorded. Bearce was not of Schaghticoke descent, and the BAR determined that
this was known within the tribe.>!*

Nonetheless, Bearce appears to become involved in the 1930s as he spearheaded the
members of the tribe in an effort to file a lawsuit against the United States over undefined losses
of land. In a letter sent to members of the tribe in 1955, he asserted that the tribe “reorganized” in
1933 and held elections for formal offices. This was a shift from the allegedly previously
“informal” leadership preferred by the Schaghticoke. The letter claimed that Bearce (or Swimming
Eel as he was sometimes called) was first elected as Medicine Man in 1933 and later as Tribal
Chairman of the Claims Committee when their claims were filed. William Cogswell, Earl Kilson
and Howard Harris were also allegedly elected to positions at the same time in 1933. SIT Petition,
Part 1V, pp. 78-79. The SIT provides no contemporaneous evidence of the election, community
involvement. or of tribal governance in the early 1930s. The SIT cites several newspaper articles
describing the powwows of 1939-1941 and argues that Bearce and others demonstrated tribal
leadership through these events. SIT Petition, Part IV, pp. 53, 75-77. However. the SIT’s own
descriptions of the articles show that Bearce only had a ceremonial role at best.

The SIT cites to the minutes of two tribal meetings held at the Schaghticoke Reservation
as evidence of political authority and influence within the tribe. These were significant meetings
since they documented a council with named officers and participants (the petition, however, did
not provide the specific names of the officers). According to the minutes of the July 1949 meeting,
the participants were concerned about the lack of housing on the Reservation and voted to “accept
and file” Schaghticoke claims against the U.S. Government. The tribe subsequently submitted its
petition to the Indian Claims Commission. SIT Petition, Part [V, p. 78. In 1954, the council held
another meeting where it discussed the status of their land claims and held elections. SIT Petition,
Part IV, p. 78.

In the STN PF, the BAR accepted the foregoing minutes as evidence of political processes,
but questioned the STN’s claim that it was sufficient to evince the importance of the claims issue

24 STN Proposed Finding {2002}, pp. 136-37.
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to the membership.?'® In the STN FD. the OFA had access to new evidence, and found that the
Bearce council had indeed been “working closely with internal political figures and that their
activities were of significance to the membership™'® The SIT petitioner cites virtually none of this
evidence, which includes the existence of a council and officers in 1943, exchanges of
correspondence between Bearce and State officials concerning housing, oral interviews, and
consultations between Bearce and Schaghticoke tribal members.?!”

The SIT also has identified William and Frank Cogswell as tribal leaders. The SIT asserted
that William was “elected” as sachem in the meeting identificd by Bearce in the early 1930s but
provides no information on the duties of the position or its importance within the tribe. SIT
Petition, Part IV, pp. 78-79. The OFA observed that William was one of the first Schaghticoke to
become involved with Franklin Bearce, possibly through his membership in the pan-Indian
Federated Eastern Indian League.”'® The SIT claims that William demonstrated leadership by his
presence in the 1939—1941 powwows and notes when he is mentioned in the many cited newspaper
articles. SIT Petition, Part 1V, pp. 76-77. Despite these claims, William’s role appeared to be
almost entirely ceremonial. and none of the articles describe any demonstration of internal
leadership. The STN PF and the FD concluded that there was little evidence that William Cogswell
had been a leader, although it was possible that he was invoived in Bearce’s efforts from the mid-
1930s on. The direct evidence for this, however, was lacking.?'® William Cogswell died in 1942.

His brother. Frank Cogswell, is first identified as a tribal leader in 1926. The SIT asserted
that he participated in the 1926 reunion of the Schaghticoke Rattlesnake Club by keeping a register
of reunion attendees. SIT Petition, Part IV, p. 49. As previously discussed, the BAR and the OFA
dismissed the Club as a non-Indian entity of nearly all white men with no strong evidence of
Schaghticoke tribal involvement. Frank was described as a chief in newspaper articles on the pan-
Indian powwows in 1939 and 1940, and like his brother, his role appeared to be ceremonial. He
did reside on the Reservation from about 1925 until his death in 1953.>*® The STN PF and FD
determined that Frank Cogswell was identified as a leader late in his life, from the 1930s until his
death. but that “the evidence does not substantiate that he had a significant role as a leader separate
from the office he held” and that his activities were ceremonial in nature, “which alone is not
evidence of leadership. %

Like Frank Cogswell, the SIT petitioner identified Howard Harris as a leader as of 1926. It
argues that Harris coordinated the Rattlesnake Club reunion and attempted to resuscitate the
organization but was unable to do so. SIT Petition, Part IV, pp. 72-73. He was chosen as Sagamore
in the 1930s reorganization related by Bearce in 1955, but he disappears from the SIT’s record
until 1954. SIT Petition, Part IV, p. 73. In that year. Howard was elected as chief after Frank
Cogswell's death. SIT Petition, Part IV, p. 78.2%

A5 1d, p. 27.

28 STN Final Determination (2004), p. 123.

27 [d, pp. 108111, 114-15.

218 14, p. 105.

219 STN Proposed Finding (2002), pp. 148 150; STN Final Determination (2004). p. 105.

220 TN Final Determination (2004), p. 105.

21 1d., pp. 105 07.

222 The SIT cites to page 113 of the Cogswell Family interview (CT-V004-D0032) as verification that Howard Harris
was elected as chiefin 1954. But that interview also evidences that prior to 1954 Franklin Bearce was considered the
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In the STN PF, the BAR found that there was insufficient evidence of Harris’ activities as
leader or that he had a substantial number of followers either before or after his 1954 election.>
The STN FD reviewed new evidence, including oral interviews, and concluded that Harris had
been involved in Bearce’s council in the 1940s and had been in contact with Bearce for years. The
OFA also reevaluated the oral interviews, particularly of Irving Harris and Catherine Velky, and
found that they had downplayed the activities of the Bearce-led council and of Harris’s role.
Although the FD did not assert that Howard Harris was a significant force in Schaghticoke politics,
he was involved during these years and contributed to the FD’s conclusion that the STN met the
requirements of 83.7(c) between 1936 and 1967.** In its reexamination of the evidence, however,
the STN RFD reversed the FD’s conclusion regarding 83.7(c) for this period, but it did not
reevaluate the FD’s findings on the exercise of political authority or influence by the Bearce-led
council.??

6. ICC Claims

In 1951, the Schaghticoke Council filed a claim with the newly created Indian Claims
Commission concerning loss of lands in Connecticut and in the region. This claim had been
discussed and voted on at a Council meeting in July 1949, and the SIT petitioner cites the July
meeting, the claim, and its eventual dismissal as evidence for both community and political
authority to meet criterion 83.11(b) and 83.11(c). The SIT argucs that the July meeting
demonstrated that tribal leaders were listening to community concerns and “actively seeking
solutions.” SIT Petition, Part IV. p. 78. The petitioner also argues that the claim and its eventual
dismissal demonstrated “community and political authority” by the Schaghticoke Tribe. SIT
Petition, Part IV, pp. 78-79. However, it is unclear as to how the claim itself and its dismissal
demonstrates either community or political authority.

The SIT fails to explain how the how the Bearce-led ICC claim constitutes evidence for
community under 83.11(b). Nothing is offered to demonstrate that the claim resulted from “the
interactions or social relationship within the membership of the Schaghticoke in general or the SIT
in particular.” It seems certain that the ICC land claim was generated from outside of the tribe
with Franklin Bearce’s involvement. The evidence does not support the claim that the broader
Schaghticoke community was involved.

In the STN proceedings, the BAR reviewed the documentation on the filing of the claim,
the political machinations behind it. and the allegations of community support for it. It found that
Franklin Bearce had led and coordinated the effort to file the claim. Bearce took the lead on finding
legal representation, communicating with tribal members about the status of the claim, developing
membership lists for the ICC, and advocating for Schaghticoke members to attend an ICC
hearing.?%¢

chief or “chairman”, that the 1954 meeting was organized by Franklin Bearce and that the Truman and Theodore
Cogswell did not know several of the families represented at that meeting, including Howard Harris. STN Record
CT-V004-D0032, at pp. 112-16.

223 STN Proposed Finding (2002). pp.146—49.

224 TN Final Determination (2004), pp. 112-13, 124.
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The STN PF found that the STN did not provide sufficient evidence under criterion 83.7(b)
to meet the community requirement for the period between 1940 to 1967. The BIA did not even
cite the ICC material in its summary evaluation for community in the decision.’?’ Thereafter,
neither the STN FD nor the STN RFD discussed the 1CC claims in the evaluation of the STN’s
evidence for 83.7(b) (community).

On the issue of political authority, the STN PF found that while there was “some evidence
to indicate that the Bearce council dealt with issues of significance ... it has not been shown that
the claims issue ... was an issue of importance to the membership in general and thus evidence for
criterion 83.7 (¢).”%** This negative finding was reviewed and revised to a positive finding in the
STN FD in light of additional evidence. The STN FD concluded that the ICC claim was part of a
“continuity of concern with the issue of protecting the reservation™ and that the involvement of the
three family lines provided evidence of community involvement.?” On further review following
remand by the IBIA, however, the STN RFD concluded that the evidence was insufficient to
establish political authority for the period from 1937 to 1967.%%

7. Shift in State Governance in 1973

In 1973, the State of Connecticut passed legislation establishing the Connecticut Indian
Affairs Council (“CIAC™) and transferring responsibility for the State reservations and their
communities from the Welfare Commissioner to the Department of Environment Protection
(“DEP”") commissioner. The legislation also redefined “Indian™ in the State’s statutes as someone
with 1/8 Indian blood from one of five resident tribes in Connecticut, one of which was the
Schaghticoke. The SIT argues that this legislation resulted from a tribal movement originating in
the late 1960s. SIT Petition. Part 'V, p. 80. The SIT petition includes a few vague lines identifying
the Schaghticoke as at the vanguard in an effort against the Welfare Department in the 1960s and
that this effort “became a statewide movement for the tribes to have more autonomy.” SIT Petition,
Part IV, p. 79. Presumably, the SIT is arguing that this effort was due to Schaghticoke leadership
and political activity that resulted in the 1973 legislation, although the petition provides no
description or explanation to substantiate this passing reference. Remarkably, the SIT fails to
provide evidence of council activities, communications with the State and allies, or any evidence
of support within the broader Schaghticoke community for the legislation.

Although there is no disagreement that the 1973 legislation recognized the Schaghticoke
as a tribal entity. it does not follow that this recognition provides evidence of a community as
defined within the Federal acknowledgment regulations. Indeed, the statutes expressly provide that
“[n]othing in this chapter shall be construed to confer tribal status under federal law on the
indigenous tribes named” in the state statutes. Conn. Gen. Stat. § 47-66h(b). As with several of its
claims under the category of meeting community, the SIT seems to be providing evidence for
criterion 83.11(a) instead. In fact, the SIT also has presented virtually the same evidence for
criterion 83.11(a) as well as for criterion 83.11(c). The SIT simply ignores the distinctions between
identity, community, and political influence or authority as defined in the acknowledgment

27 1d.. pp. 17. 19.

28 §d, p. 27.
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reguiations. Furthermore, the State legislation does not include any information on specific cultural
patterns of the Schaghticoke, but rather redefines the State’s relationship with all five of its
recognized Indian tribes.

The SIT’s claims regarding this legislation include no evidence of Schaghticoke leadership.
The petitioner fails to provide evidence of Schaghticoke activism, intertribal coordination. internal
discussions of council activities, communications with the State and allies, or of support within
the Schaghticoke community. While there is no disagreement that the 1973 legislation recognized
the Schaghticoke as a tribal entity, it does not follow that that action in itself provides evidence of
community or of political authority.

The STN RFD concluded that prior to 1973 the State of Connecticut did not implicitly or
explicitly predicate its policies regarding the Schaghticoke on the basis of any recognition of the
existence of bilateral political relations within the group. The RFD then concluded that while the
legislation passed in 1973 and more particularly in 1989 did establish a relationship with the
Schaghticoke, that legislation did not provide any evidence concerning the exercise of political
influence or authority within the group. %'

E. The SIT Petition Does Not Satisfy Criterion 83.11(d) for a Governing
Document, Which Has Been Improperly Withheld.

The public has not been provided an adequate opportunity to comment on governance,
descent and tribal membership because the Department has refused to provide a copy of the SIT
governing document as well as the current and past membership lists of the SIT. Nonetheless,
available evidence indicates significant deficiencies with the SIT petition under these criteria.

The most recent and only SIT governing document available to the Connecticut Parties is
the SIT’s 2002 constitution submitted in connection with Petition #239 and the 2019 petitions.
The only certificd membership list available to the Connecticut Parties is the October 5, 2002 SIT
tribal roll submitted in connection with Petition #239 and made a part of the STN administrative
record. See STN Record BR-V006-D0003. BR-V006-D0004 and BR-V006-D0005. The Parties.
however, do have available SIT membership lists subsequently filed by the SIT with the State of
Connecticut in 2009 and 2010.

Curiously, the 2002 SIT constitution and tribal roll introduced the notion of clans to the
Schaghticoke that did not have any documented historical or cultural antecedents among the
Schaghticoke. Their genealogist. Mark Choquet, identified Gail Russell Harrison as a Blue Heron
Clan?*? member of the Schaghticoke Indian Tribe. SIT states that this clan “identification” (by
Choquet) was acknowledging the tribe as an Indian community.?>* Tt lists the clans as: Tommuck
(5). Musqui Wonkqussis (4), Peshani Heron (23), Attuck (23), and Mooi Muckquashim (18).*
The Musqui Wonkqussis and Attuck (total 27) were listed as “pending.” Only some of the Peshani

21 STN Reconsidered Final Determination (2003), p. 48.

2*2 From Gail Russell Harrison’s listing on the 2002 SIT membership list, it appears that the Blue Herron Clan and
the Peshani Heron Clan are one and the same.

31 Letter from Schaghticoke Indian Tribe Genealogist to Member Gail Harrison, December 12, 2001, SIT Petiion
(2019), Doc. F-36. pp. 64, 163.

234 STN Record, BR-V006-D005.
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Heron (18} and all Mooi Muckquashim (18} and Tommuck (5} are Schaghticoke descendants who
had 20" century membership in the STN prior to 1997. The petition does not explain, however,
how these clans were identified. how individuals were determined to be a part of them, and how
they related to tribal governance or activity. Moreover, the clan construct has never been an
organizational device for the Schaghticoke Tribe. As a result, the concept of clans within the SIT
should be dismissed as not relevant under any of the criteria.

The SIT asserts that it has a seven-member Tribal Council organized under its 2002
Constitution. SIT Petition. Part 1. p. 4. It further asserts that its membership is derived from
Gideon Mauwee, the first leader of the Schaghticoke recorded by non-members. SIT Petition, Part
1. p. 4. The SIT does not address how descent from this single individual constitutes descent from
a historic Indian tribe. presumably because it is an insufficient basis for tribal acknowledgment.
See Phase [ —Negative Proposed Finding Femandeno Tataviam Band of Mission Indians (May
20, 2022) at pp. 17-18. at Phase 1 Proposed Finding - FTB (bia.gov). The SIT also fails to
document how the eight (8) family clans identified in its constitution are descended from Gideon
Mauwee.

Moreover, although eight (8) family clans are identified in the 2002 constitution and
although each clan is entitled under that constitution to two (2) representatives on the SIT Tribal
Council. it appears that there are only seven (7) members on that council. SIT Petition, p. 4. Alan
Russell is described as Chairman of the Council: Steven Birch is identified as Co-Chairman, an
office not established by the constitution. The other Council members are Vice Chairman Gail
Donovan—a/k/a Gail Russell Harrison Donovan®®, Deborah Richards, Jeffrey Kilson. Jason
Lamb and Eric MacDonald. SIT Petition, Part L, p. 4. The petition fails to articulate why all of the
clans identified in the constitution are not represented on the Tribal Council.

Another peculiarity of the 2002 SIT constitution is that Article 111, Membership states that
“[a}ny person who can document their direct descent from one or more of the Tribe’s recognized
clans is entitled to enroli as a member of the Tribe.” This allows persons who have had no modern
connection and those whose ancestors had no recent connection to the historical Schaghticoke tribe
to be enrolled as tribal members based on descent only.

Another concern is that although the petition states that the SIT is organized under its 2002
constitution (SIT Petition. Part 1. p. 4). the SIT refers to two (2) undisclosed recent documents
purporting to constitute the SIT's governing documents. The petition states: ““As an independent
group of people, the Schaghticoke offers membership to all of its people that descend from that
distinct group of people.” SIT Petition, Part [V, p. 87, par. 4, pp. §7-88, par 6. The phrases “its
people™ and “distinct group of people™ are not defined.

All these deficiencies demonstrate that the SIT has failed to satisfy criterion 83.11(d) fora
sufficient governing document. Even if the SIT is relying on other evidence for its governing
document, OFA cannot make a finding in favor of SIT under this criterion without making the
submitted evidence available to the Connecticut Parties for review,

35 Although describing Gail Donovan as Vice Chairman of the SIT at page 4 of the petition, Gail Donovan is not
listed as an officer or member of the tribal council at page 3 of the petition, paragraphs C and E.
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F. The SIT Petition Does Not Meet Criterion 83.7(e) to Show a Current
Membership List and Descent from a Historical Tribe, or from Historical
Indian Tribes Which Combined and Functioned as a Single Autonomous
Entity, and the SIT List Has Been Improperly Withheld.

As noted, the only certified membership list available to these interested parties is the
October 6, 2002. SIT tribal roll submitted by the SIT in connection with the STN petition and
made a part of its administrative record (See STN Record BR-V006-D0003, BR-V006-D0004 and
BR-V006-D0005) (A-89). The Parties, however, do have available two SIT membership lists
subsequently filed by the SIT with the State of Connecticut. The membership roll dated January
23. 2009 (A-5) listed 131 members. The membership roil dated February 15. 2010 (A-100) listed
200 members. This compares to the current membership roll of 44 members listed on the petition’s
undisclosed membership list.

It is readily apparent that the SIT membership has undergone drastic changes since 2002,
including the exclusion of previously enrolled members and re-enrolling others. The SIT’s
inability to govern its membership, that is, to limit membership to individuals who have
Schaghticoke ancestry and close ties to the historic tribal community indicates the SIT has not
adhered to the membership criteria necessary to show descent from a historical tribe. These actions
impact negatively on the SIT’s ability to meet the mandatory criteria 83.11 (b), (¢) as well as (e).

As noted above, the 2002 SIT membership list introduced a new. perhaps short-lived clan
notion without any historical or cultural reference identification.”*® Given the absent explanation
of determining the existence of clans, statements such as this are dubious and unacceptable as
evidence.

The membership split of the SIT from the STN has been previously discussed, but a brief
comment is warranted concerning what was perhaps the very first membership list of the SIT—
the document entitled “The Gathering of the Tribe,” dated October 24, 1997. Following a very
contentious meeting held on October 5, 1997, at which a vote was taken on the new constitution
of the STN and at which several Schaghticoke individuals were prevented from voting, Alan
Russell and others submitted the document entitled “The Gathering of the Tribe”, dated October
24.1997. to the BAR. STN Record AC-V006-D006. The Gathering of the Tribe was signed by
twelve individuals associated with the Schaghticoke community who asserted to be members of
the Schaghticoke Tribe and who announced in the document that the STN from Monroe CT “have
[sic] *NO authority or jurisdiction over us”. The Gathering of the Tribe was the first indication
of the formation of the splintered SIT group. The signatures on this declaration included Ronald
Harrison’s spouse, Amy Harrison, a non-Schaghticoke, Edward Harrison’s spouse, Maria
Harrison, a non-Schaghticoke, Russell Kilson’s girlfriend, June Hatstat, a non-Schaghticoke who
also dubbed herself “Princess Chikara,” Alan Russell’s wife, Karen Russell. a non-Schaghticoke.
Edward W. Harrison, a year and a half year old minor child. and Jason Lamb, who on December
12, 1997, forwarded a notarized letter to the BAR stating his “name was placed on the document
without my authorization and I disavow any and all statements contained in the documents.” STN
Record SN-V052-D0146. The SIT petition, however, repeatedly claims another letter of this same

23 [ etter from Schaghticoke Indian Tribe Genealogist to Member Gail Harrison, December 12, 2001 SIT Petition,
Part 11, p. 82
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date offering an entirely different description.”¥” Thus, this membership list, and history of how it
came into being, confirms that the SIT is a splinter group of the STN.

1. Background of Known Genealogical and Community Problems
Reflecting the Fluctuating SIT Membership Rolls in 2002, 2009, 2010,
2012, and 2019 and 2020.

Criterion 83.11(e) requires the SI'T 1o establish that its “membership consists of individuals
who descend from a historical Indian Tribe (or from historical Indian tribes that combined and
functioned as a single autonomous entity).” To satisfy this criterion, the petition states: “The
narrative cover pages and narrative report of Dr. Lucianne Lavin contains the full history of
Schaghticoke. A representative sample of this history attached is D-1(b)."*** SIT Petition, Part
IV. p. 87, par. 5. As discussed in this section, there are several deficiencies with the Lavin narrative
report.

Not only does the petition narrative fail to describe who the membership consists of or how
that current membership derives from the historic tribal membership, but a copy of attachment D-
1(b) is neither identified nor provided as part of the petition materials available to the public. SIT
Petition, Part IV, p. 87, par. 5.

In the 2019 petition documents. the SI'T°s response to criterion 83.11(¢) was:

Current Membership List: Please see yellow hanging file folders for current list of
members and associated membership and genealogy documents. As the Tribe has
refined and clarified its membership processes, members who have chosen not [to]
participate or responded and complied with basic registration process requirements
are no longer in contact with the Tribe by choice, no longer living, or otherwise.
As we therefore have no current records for those persons, they are no longer
tracked or included within the jurisdiction of the tribal governinent's membership.
(Emphasis added).?*

This statement that the Tribal Council does not track or include information concerning former
members violates Article Iil, Section 13 of the SIT"s 2002 constitution.

Part 1 of the petition identifies the council as Chief Alan Russell, Co-chair Steven Birch,
and council members Jason Lamb (born in 1989 and new to the SIT), Jeffery Kilson, Eric
McDonald [sic], and Deborah Richards. Later. in the introduction. Gail Donovan is mentioned as
Vice-chair. Nothing is offered vouching for the authorization of this new council or the authority
to submit the 2020 petition.

The introduction to the report also begins with an erroneous genealogy of Reservation
residents. The narrative fails to note that: Maryett Kilson (born 1851) and Peter Jessen had no

237 QIT Petition (2019), L-1324, pp. 24, 114, 115, 158, 163, 241, 249. “Letter from Jason Lamb stating that Alan
Russell and his family are Schaghticoke and that the letter that was attributed to him stating the contrary was not
signed by him.”

38 QIT Petition (2020), p. 87.
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children; Maryett’s daughter Bertha (born 1879) was illegitimate; not Maryett Kilson but Bertha
was the mother to Earl S. Kilson (born 1898), Ethel M Riley (born 1904), Julia Riley (born 1813)
and Katherine Riley (b.1917), and Russell Kilson (born 1932) was Earl Kilson’s son.

The report also incorrectly states that Jabez Cogswell lived on the Reservation; but
according to the 1850 to 1900 Federal censuses Jabez and his family lived in New Milford, and
not on the Reservation. His son George Cogswell, claimed as a leader by both the STN and the
SIT, lived with him in New Milford before he mairied Sarah Bradley and then moved on to the
Schaghticoke Reservation by 1870, where he lived until his death in 1923.

For the line of Chief Alan Russell (born1946), the introduction listed Elsie V. Harris
(b.1879) marrying her own grandson Alan Russell instead of his biological grandfather. Albert
Bishop (b.1871). This error has been repeated several times. Elsie V. Harris married Allen ]
Russell (a non-Indian, born 1869) in 1905 following the death of her first husband Albert Bishop
in 1899 and her second husband Erwin Dwy in 1900 and divorcing a third husband Walter William
King (b.1874) around 1902. SIT leader Alan Russell’s (born 1946) father, William S.
(Bishop/Dwy/Russell),>* was born in 1897 and is on the 1900 census. William was illegitimate
and his original 1897 birth record is in the Kent Town Hall. Later, on March 19, 1942, a birth
affidavit for William S. Russell was also filed in the Kent Town Hall but with incorrect information
on Williams’ birthdate (1899 instead of 1897) and the name of his father (Allen Russell).

The introduction of the report ends with the statement that: “SIT has always disputed
STN’s reliance on its family history but relics in part on the evidentiary findings of the BIA.” This
statement is contrary to the SIT’s own reliance on those same family histories and only confirms
that the SIT is a part of the STN. For its family histories, the SIT is relying on the family histories
of the members of the STN. all of whom were determined to be descended from the historic
Schaghticoke tribe. The SIT is required to show, however, the descent of its members from a
historical Indian tribe by demonstrating that its members and not the members of some other tribe
that failed to obtain federal acknowledgement trace back through time to that historical tribe. These
kinds of fundamental errors in the SIT’s petition and research methodology confirm that the group
has not met its burden to demonstrate that it meets the acknowledgment criteria.

2. The 2002 Membership List

Issues concerning the 2002 membership list have been previously discussed. As discussed
in this section, the many deficiencies and questions associated with the 2002 membership list
confirm that the SIT cannot rely upon it to meet criterion 83.11(e).

Almost immediately after the SIT submiited that list, thirteen individuals (listed as #1-2,
15, 28, 31-33, 45, 67-71) resigned and joined the STN. See Austin. Schaghticoke Tribal Nation’s
Analysis of the Schaghticoke Indian Tribe’s Membership List (Sept. 28, 2003), Appendix A, pp.
10-18 (STN Record, SN-V072-D0022) (A-111). See also STN FD at pp. 141-42. Twenty-three

20 Due to Elsie V. Harris® succession of hushands, it appears from various records that her subsequent husbands
(except Walter King) following the decease of Albert Bishop adopted his son William and, however briefly, gave him
their surnames. Allen J Russell (b.1869) was Elsie’s final husband, and likely the most important stepfather to Witliam
S.. and so maintained the Russell surname for life.
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(23) names on the fist were associated with the so-called Attuck clan (Jenkins, Trueheart, etc.)
(nos. 46-66 and 71-73). Fourteen (14) of those twenty-three (23) names were listed as “pending.”
See Table 2, STN Record BR-V006-D0005, pp. 6-9. All of these individuals were stated to be
descendants of Jabez Cogswell through his daughter Elien Cogswell Seeley. See STN RFD, at pp.
66—67. As of the late 1990s, these individuals had not been members of the Schaghticoke Indian
Tribe of Kent Connecticut, Cultural Preservation Project, Incorporated. STN Record, AC-V008-
D0005. Although claiming to be of Schaghticoke descent. these individuals were not descendants
of anyone who had lived in tribal relations with the Schaghticoke in the 20 century. STN PF, at
pp. 6. 212-13; STN RFD, at pp. 66-67. See STN PF, p. 113, n.148, concerning Jabez Cogswell
and his daughter Ellen. See also STN PF at 122.

In petition #239, the SIT also provided a membership list dated September 5, 2005.
which was not separately certified, in the “supplemental™ materials that were certified by the
SIT governing body as a part of its documented petition. One of the petitioner’s reports
prepared by Mark Choquet also referred to a December 19, 2003, membership list: however.
this list was not in the materials submitted in September 2005.

The SIT included genealogical descent charts for each of the “clans” representing the
SIT’s family lines, which list generations prior to the SIT"s known ancestors by a “clan™ name.
For example, the section on the “Descendants of Tomimuck Clan, Schaghticoke Indian Tribe™ lists
Generation No. I as “Tommuck Clan. Schaghticoke Indian Tribe,” Generation No. 2 as “Child of
Tommuck Clan, Schaghticoke Indian.” and Generation No. 3 as “Schaghticoke Indian.”
Generation #3 children were identified as Mary Ett, Emma J., Charles William, Frederick, and
Lucy Kilson. It is unclear why the SIT’s chart did not include the names of the parents (Eliza Ann
Kelly and Alexander Value Kilson), both of whom were members of the Schaghticoke tribe and
resided on the Schaghticoke reservation until their deaths in 1899 and 1907, respectively. Sec the
STN PF, FD, and RFD for additional, documented evidence concerning the grandparents and
great-grandparents of these five Kilson children. By omitting the already documented parents and
inserting unsubstantiated, generic “Schaghticoke Indian™ or “clan” designations, the SIT report
omitted the direct evidence that connected the Kilson siblings to members of the well-documented
Schaghticoke tribe as it existed in the 1800°s. The undocumented “clan lincages™ referenced in
the report did not provide any new evidence for Petitioner #239’s claims for descent from the
historical tribe.

Petition #239 includes birth records and other vital records for most individuals on the
membership list; however. there are about 15 individuals who did not have birth or other records
that named parents. Some of the “short form™ birth records issued by hospitals have the child’s
name and birth date, but not the parents’ names. and some of the individuals on the membership
list do not have residential addresses; in particular, the individuals identified on the October 6.
2002, list as “pending” were missing the required birth dates and addresses and documentation
connecting them to individuals who were identified as part of the Schaghticoke tribe.**!

241 OFA TA Letter, Sept. 14, 2006, pp. 5-6 (A-28).
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The inability to document its membership descent from a historical tribe and to
otherwise solve its membership problems is perhaps the reason that the SIT's 2002 petition
#239 languished and was ultimately “terminated” in 2015.

3. Methodology for Creation of a SIT Genealogy Database

The available evidence highlights the SIT s erratic membership rolls. as well as its poor
documentation of Indian lincage. Based on the 1900 and 1910 Schaghticoke Indian Reservation
censuses, we have created an online Family Tree in www.ancestry.com entitled “Brick FT™ that
includes the individuals and families listed there. Other Reservation censuses of 1850, 1860, 1870,
1880, 1920, 1930, and 1940 have also been entered in this tree for continuity. From these sources,
families have been traced through time with a particular focus on vital records and identification
of a “community.” The tree also includes data from the DOI’s findings pertaining to the STN.

Access to the Brick FT database can be provided to authorized persons upon request. That
link is not provided in this comment submission because it is a public document and the database
includes personal information. Presumably OF A has an existing account that will allow it to access
this important information, but please contact any of the counsel submitting these comments if
assistance is needed.

This genealogy file is an accessible electronic database for individuals and collateral
families associated with both the SIT and STN genealogies. In addition, there are listed several
non-Schaghticoke claimants. i.e.. the Bruce family. which is unattached but can be found through
Tree Search in Brick FT. Attaching records to each family member and document family lines is
an effective procedure for visual clarity and validation. Also useful are Schaghticoke genealogies
compiled by the State of Connecticut to track descendants regarding residency on the Kent
Reservation. and to determine future need for State services. These combined resources establish
the initial framework for evidence of recognized Schaghticoke Indian ancestry. In the final
analysis, the preponderance of evidence must demonstrate Schaghticoke Indian ancestry for the
least 80 percent of the SIT members if the petitioner is to begin to meet criterion 83.11(¢), descent
from an historical tribe, in the OFA’s Phase [ review. Eighty percent descendancy is the current
minimum standard for meeting criterion (e); two petitioners, Samish and Pamunkey, were
acknowledged with that rate among its memberships.

During the period that the STN was under review, the BAR began its evaluation by first
examining the petitioner’s genealogy. membership criteria, and official rolls. The BAR genealogist
examined consistencies and discrepancies in the individuals in the group through time. checked
the authenticity and reliability of records used. and confirmed whether the modern individuals
were authentic Indian descendants of a historical tribe. In its findings. the OFA ultimately
concluded that 100 percent of the allowable STN members were Schaghticoke descendants. The
OFA recognized that the STN had listed names of members who refused to submit their required
documentation for voting membership in 1997. The STN recognized these individuals and did not
strike them from the roll but suspended their voting privileges according to its constitution. The
OFA noted that the SIT members were a small segment of the Schaghticoke descendants who had
been listed on previous STN rolls, and that still others on the 2002 SIT membership list lacked
community connections in the 20" century. See, e.g.. Jenkins, Trueheart. Offutt. Stewart families.
STN PF (2002). pp. 6, 212-13; STN RFD (2005), pp. 66—67, 113, n.148.
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Pointedly, Article I of the SIT constitution does not reflect positively on its evidence for
community. Nowhere in this document is there a requirement for evidence of maintaining relations
with the Schaghticoke community. The lack of any regard for 20th century community is reflected
in the review of the SIT membership rolls below.

A 2010 membership roll for SIT was submitted to the Connecticut Department of
Environmental Protection, which oversees the Schaghticoke Reservation in Kent. This roll (A-
100) contained the names of 200 adulis and children. Our analysis of this roll has determined that
the 2010 membership consisted of: (a) people who were formerly associated with the STN
petitioner (31.5%); (b) people who had Schaghticoke ancestry but were not part of the
Schaghticoke tribal community (3%]); and (c) people that had no identifiable Schaghticoke or
Indian ancestry (53.5%). This roll’s inconsistency has weighty repercussions for meeting criteria
(b) and (¢). This is because the membership did not reflect the historical Schaghticoke community,
and the SIT leadership obviously allowed non-Schaghticoke families on to its rolls without
verifying the interlopers’ documented genealogy.

In order to establish descent from a historical Indian tribe, the SIT must demonstrate
Schaghticoke ancestry for its members. Apparently, the SIT adjusted its tribal rolls for purposes
of its documented petition, having pared down the roll numbers to 44 adults. The SIT makes no
attempt in the publicly released petition documents to trace its current membership to the historic
Schaghticoke, to relate that membership to the historic Schaghticoke community, or to explain
how and why its membership changed so dramatically between 2002 and 2020. Nor does the SIT
make any effort to reconcile the findings in the STN RFD that a substantial number of members
identified on its 2002 membership list had no recent connection to the Schaghticoke community.

A simple percentage analysis of the verifiable Schaghticoke individuals present on the
2010 roll shows that the valid membership according to the SIT constitution was well below the
80 percent threshold required by the acknowledgment regulations. By not explaining how its
membership became so inflated by 2010 and has now significantly decreased to the present 44
adult members, the SIT cannot satisfy criteria (b), (c). and (¢). The expansion of the SIT
membership roll to 200 individuals in 2010 is summarized in the following table:

Names identified genealogically Known problems Not able to identify
on SIT 2010

Anderson--2 >2 lines possible *MacDonald--8 Albright-Coupland-—1
Andrews--2 *Hatstat/ Mosher (non-Indian)--1 Allen--2

Beaty--7 *Bruce--14 Aquayo--2

Birch--4 Bruce-Berry--1 Bartolini--1
Carter--1 Bruce-Turner--1 Buxton--3
Cornish--1 Bruce-White--1 Buxton-Rost--2
Craig--2 Langece-Bruce--1 Cotley--4
Craig-Moorhead--1 ‘ Corbet--1

Eades--3 (OFA found no Schaghticoke Cumps--1
Harrison--4 angestry in 2002 STN pf for Chief Davis--2
Harrison-Donovan--1 | Suwarrow/Harold Bruce Deering--1
Johnson--4 +3+1? e i i eemee | DeShaun Jackson--1
Kilson--4 27 Edmond--1
Mayo--2 Fitler?--1
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Overend--2 Flavell--1

Pennywell--7 Francis 3
(Olivia d. 2014) Hendricks--3
Ritchie--9 Innis--2
Ritchie-Looney--1 Labrecque--1
Russell-- 2 Porter--3
Richards--4 Schaum-- 1
Thomas--1
Offut-—-1 Turner--1
Stewart--2 Tynsdale-- 2
White--3 (JDK Kilson or Bruce?) Ready--1
- Vines--2
63+6 Watson--1
Williams--7
One Fumily Grouping
Coddington--3

Coddington-Wilson--1
Coddington-Kellerman--1
Coddington-Stoerzinger--1
Stoerzinger--2
Stoerzinger- Coletti-—-1
Coleiti--3
Coddington-Hicks--1
Hicks--17
Coddington-Broughton--1
Broughton-Goforth--1
Goforth—-1
Goforth-Lemus--1
Broughton--12
Broughton- Mercado--1

Mercado--2
Mercado-Clark--1
. Clark--1
71 127 102

The present SIT petition narrative makes no reference to the much larger roll the group
submitted to the State in 2010. Those individuals listed in the “Not able to identify” column in the
table above have no traceable Schaghticoke genealogy evidence in Ancestry.com. The 2019 and
2020 SIT rolls no longer reflect these members, and the SIT does nothing to explain why they
were members in 2010 and why they are not members today. In summary, the SIT membership
rolls are widely varying in composition and number of members and the petitioner has failed to
establish that it has the requisite number of members with validated Schaghticoke descent to meet
the acknowledgment criteria. If additional evidence is available that would address this deficiency,
OFA cannot issue a determination in favor of SIT on the descent issue without making the evidence
available to the Connecticut Parties for review and comment.
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4, Tracing Schaghticoke Outliers

Since Steve Austin’s analysis of the SIT membership roll in 2002,** Adncestry.com
technology has made the following analysis of non-Reservation Schaghticoke descendants
possible.

Trueheart and Jenkins Families

The Trueheart and Jenkins families {who descend from Ellen Cogswell Secley) were listed
among the SI'T membership. In the SIT roll analysis in the STN PF, the BAR questioned the same
nine members from these families. who were still identified on the 2010 SIT roll. Both families
trace back to Ellen Cogswell (born 1846) who was George Cogswell’s sister. George (born 1840)
was a Reservation resident until his death in 1923. Jabez Cogswell (born 1808) was their father.
Jabez’s sister Ann Cogswell Jenkins (born 1825), was an aunt to Elien and George. Ellen Cogswell
married Elias Seeley whose sister Clarinda Seeley married William H. Cogswell (born 1834), son
of Nathan Cogswell (born 1807). who was Jabez Cogswell’s brother. The Cogswells are all direct
descendants from Schaghticoke members Peter Mauwee and Elizabeth Warrups through Jeremiah
Cogswell/Coxel/Cocksure (born 1797). See Brick FT.

An interesting picture forms when the intra-marriage connections and their off-Reservation
residencies are traced through history. Following the Civil War, most of these men and women
were recovering from the loss of family. They were among the many soldiers in the Connecticut
29 Colored troops and retained their connections to their wartime comrades. Some were veterans,
others were widows and orphans who appeared to cluster in extended families in the Torrington
arca. The Seeley and Jenkins families displayed no documented relationship with extended family
members of the Schaghticoke in Kent. However, the State of Connecticut genealogies in the 1930s
did track their descendants, as well as the Moedy family discussed below. The OFA has already
identified these lines as lacking Schaghticoke tribal community in the 20" century, but the SIT has
not incorporated these earlier findings. Although the Trueheart and Jenkins family members have
been on the SIT rolls and have Schaghticoke ancestry, they have not been documented to be part
of the historical community and were not members of the STN.

Oftutt/Stewart Families

This family does descend from the Schaghticoke Cogswell, Chickens, Warrups/Mauwee
families of the 18" century. See BrickFT. Mary Ann Philips (born 1823), who married Witliam
Riley Cogswell (born 1820) was found on Schaghticoke overseers reports. censuses. and petitions
in the 19" century. Mary Ann (Phillips) Cogswell was also listed with her children by Overseer,
Martin B. Lane on the 1902 Schaghticoke tribal census ordered by the Litchfield Court of Common
Pleas, (LLCP, Vol. 3, p. 124.) Their daughter Nancy Mary Cogswell (born 1853) married Bland
Moody and their family lived in the New Haven area. Nancy Mary ’s daughter Mary Elizabeth
Moody (born 1882) married a Cogswell cousin, Chester Burton Cogswell (born 1880); Nancy’s
son James William Moody (born 1888) was father to Nancy Elizabeth Moody (born 1921), who
married Welles Offutt; another daughter Alice Marie Moody (born 1915) married Horace Stewart.
The New Haven family has no evidence of 20" century tribal community involvement. however.

242 Gteve Austin, Analysis of the SIT Membership, 2003 (A-161).
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They were never enumerated on Federal censuses of the Schaghticoke prior to the 1902 Litchfield
Court-ordered census of the tribe. The members of the Offutt/Stewart family are on the rolls of
the SIT and are Schaghticoke descendants. However, they have had no documented relationship
with the historical Schaghticoke tribe since the early 20™ century and were never members of the
STN.

3. Families with No Identified Indian Ancestry

The Bruce Family

The Bruce family is likely associated with Harold Bruce (born 1907) a.£.a. Chief Arion
Suwarrow from the Schaghticoke’s Docket 112 claim years. He, along with Franklin Bearce, .4 4.
Chief Swimming Eel. were members in the Federated Eastern Indian League (circa 1945) and the
American Indian Federation organizations. Harold Bruce (1907-1996) was found to have no
Indian ancestry by the Statc of Connecticut when he sued to live on the Schaghticoke
Reservation.?*? The State has records relating to Harold Bruce’s bid. The Bruce ancestors were
traced to the Dutchess County. NY and the Kent-Sherman, CT areas prior to 1900. Harold’s
maternal grandfather was Aaron Swarrow/Suwarrow (born 1814 in Poughkeepsie, NY, died in
1895 in Sherman, CT). The family is consistently identified as “black™ through time on census and
vital records.*** Additional research places Bruce’s paternal grandparents’ birthplaces as Virginia
and Washington, D.C. This line can be followed in Brick FT. We have been unable to find more
current records online that document any legitimate connection fo any Schaghticoke individual.
Yet, when the 2010 SIT roll was authorized by the SIT Council,?** Joya and George Bruce had
been “re-enrolled” by Gail Harrison, chair for the SIT 2009 membership roll.

Swimming Eel (Franklin Bearce®®) was instrumental in getting William S. Russell onto
the Reservation to live in 1951. In addition to Bruce’s and Bearce’s questionabie genealogy, the
State dealt with other claims from Princess Necia (Shanks) Hopkins®*” and Chief John Farrar,?*®
who were also not accepted by the STN leaders. Interestingly, the ancestors of Hopkins, Farrer,
and Harold were all from the same NY-CT area. and some did intermarry. John Farrar also
connects to the Heddy/Heady-Benson-Heacock families of New Milford, CT. These families were
known as black, mulatto. and Schaghticoke Indian and for being on close family terms with the
Cogswells. Johnsons, Phillips, and Pennywells. This New Milford enclave of families appeared to
want to be modemn and self-reliant-—and not to be considered “reservation Indians.” A pictorial
history of New Milford captures their images, and several seem to have Indian features. Many of
the images are entered into the Brick FT. The SIT included many copies of these in its 2020

4! STN Proposed Finding (2002), Appendix I, pp. 146, 212 13 (“There was no evidence in the record of any further
involvement with the Schaghticoke by Bruce.™).

244 There is another Suwarrow conternporary of Aaron’s living in Poughkeepsie, Francis Suwarrow (born about 1810)
on Pico Island. Azores, Portugal, although Francis was identified as being white.

2% Tribal Council Chair Mary MacDonald, and council members Ian Porter and Janette Stoerzinger had questionable
Schaghticoke ancestry.

4 Franklyn (Franklin) Bearce’s genealogy shows that, while resident in New Milford and other areas of Schaghticoke
clustering, his ancestors were all of European descent. No reliable genealogical source accepts the Bearce family lore
of descent from tribes in the area.

247 TN Proposed Finding (2002), Appendix I, p. 156: “Who is Schaghticoke,?” Dee, 4, 1969.

2% John A Farrar, 56, known as Schaghticoke Chief Meantinaug, Sept. 17, 1992, STN Record.
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Exemption 6

petition submission. The Bruce family ancestors had relationships with Schaghticoke families,
but they lack any known Indian ancestry,

MacDonald—Russell Family (8)

The MacDonald family claims ancestry through an illegitimate liaison._
I V1 Slion Rusiel

born in Kent. In a working hyvpothesis. two different William Russells (both born in 1897) are
entered in Brick FT. As _ there is a distinct possibility the
wrong father was _claimed. Certainly, no preponderance of evidence exists for either of the two
William Russellsm and in accordance with the SIT constitution, no
MacDonald family descendants are eligible for enrollment. The following discussion will be easier
to follow using Brick FT.

Case #1: William Shelton Bishop/Dwy/Russell born 1897 in Kent, CT

At the time of ]l birth in 1926. William Shelton Russell was still married to Clara
Holland. In contrast, [ NG v s not with her parents in 1920 census as

she was in 1910, but instead was in the St. Francis Orphan Asylum, along with her brothers, Arthur
Burton Young and Russell Eugene Young. Dorothy’s parents, Burton Eugene Young (born 1885)
and Harriet Madeline (Russell) (born around 1880) have not been located in 1920 records.
Critically, the North Haven, CT 1930 census shows Dorothy was back once again living with her

parents who now owned their home valu in contrast to the rented home they
occupied in 1910. Dorothy wag with be and now married to Melvin
Knowleton; she now had a new o muddle the “Russell” issue more, the

same census indicates that one Eleanor Russell (86 years old, mother-in-law to Burton Young—
Dorothy Young’s maternal grandmother) was also in the household. It appears that Eleanor Russell
(born 1849 in NY) was Harriet Russell Young's mother, Harriet M. Russell Young's death
certificate (died 1969) lists James O. Russell as father (birthplace Pauling. NY) and Ellen Wirtz
(birthplace North Haven, CT) as mother, according to informant hm
Tracing this family back to Harriet’s siblings finds one brother listed as Allen J. or James Allen
Russell who married Elsie Valentine Harris of Schaghticoke. It appears that Harriet Russell Young
and Allen Russell were brother and sister, so the family may have known about Allen’s stepson
William Allen Russell. Allen Russell died in 1925. just before [ lvas bom in 1926,
precluding corroboration of the identity of s William Russell. 1t remains

unclear, however, whether the midwife [Harriet Russell Young was reporting reliable information
regarding William Allen Russell on —

Since the copy of the birth record for _ooked suspicious a certified
copy was obtained from the North Haven Town Hall i oen altered.  Dorothy’s
Young’s mother Harriet had been the midwife for Mbinh at their home.
Consequently, there was a Delayed Registration of Birth filed and so noted at the top of the page.
This was covered up with a bogus strip of paper. On the bottom of the certified copy, the notary,

Emma Hermann (commission expired April 1, 1970) took an affidavit from Elmer Davis on
February 27, 1967, which was received for registration by Marie Napple that day. Apparently.

29 Certified copy obtained from the Clinton Town Hall,
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Exemption 6

B iy hod 41 years to decide which William Russell was her biological

father. The evidence currently points to both men, with no evidence to allow for a preponderance
of evidence paternity decision.

Case #2 'illium Low Russell, born 1897 in New Haven, CT

One Ancestry.com tree made by Lorraine Tatters titled Tatters Family Tree displays a
differc% The Tatters FT lists one William Low Russell (born 1897)
as the and the mother as “Private.” This tree is very informative when the
records are examined—these Russells were a very prestigious New Haven family. William Low’s
father, Talcott Russell (born 1847), an attorney, developed the metal patenting company named
the Russell Process Company. His father, William H., was a retired major-general and the
developer and principal of the Russell Military Academy on Wooster Square in New Haven during

the 19" century. William H. Russell was also the co-founder of the Skull and Crossbones Society
at Yale University.

According to the 1880 census, William H Russell appears quite wealthy. His grandson,
William Low’s 1918 World War I registration shows him as a student at Yale University. After
his father’s death, William Low was living in his Aunt’s New Haven home and still single (1920
and 1930 censuses). By 1940, William Low Russell was an oil geologist married and living in

Illinois with his in-laws. This alternative Russell tamily had the funds to make a settlement with
Dorothy Young regarding her_born 1926). Perhaps that was how her
parents bought a home in which the Young-Russell family lived i This alternative
genealogy casts doubt upon the ancestry claimed by the descendants of‘wmcluding
SIT Council member Eric MacDonald. € e-derance of evidence exists for either

of the two William Russells as father to and under the SIT constitution, no
descendants are eligible for enrollment.

the key progenitor of the MacDonald Russell
family members on the SIT rolls, had unclear parentage. Her descendants have neither a
documented relationship with the historical Schaghticoke community nor indian ancestry. If the
SIT enforced the criteria for membership in its 2002 governing document, they would be ineligible
for membership.

Stoerzinger Family (51)

FFormer council member Janette Stoerzinger was enumerated on the SIT 2010 roll. On July
31, 2012, the SIT produced a “Notice of cease and desist to Janette Stoerzinger to stop representing
herself as chairman and notice that the family is not on the tribal rolls so she is not a tribal
member.” 2" The SIT has not explained either the inclusion of Stoerzinger on the SIT rolls of 2009,
2010, and 2012 or her subsequent removal. Without any other explanation, Stoerzinger’s presence
among the SIT leadership appears to evince the near abdication of the SIT leaders to non-Indian
outsiders during this period. The SIT would not have met criterion (e) at that time and its
enrollment of such individuals now reflects negatively on its maintenance of both a distinct

250 SIT Petition (2019), August 2012, G-92, pp. 124. 173; July 31, 2012, G-98, G95, pp. 124, 173; Aug. 14, 2012, G-
97, pp. 124, 173)
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community and tribal political authority. The members of this family on the SIT roll had no
Schaghticoke ancestry or known prior relationship with the historical community. Their inclusion
highlights the flaws of the SIT’s political authority by allowing Janette Stoerzinger to achieve
membership in violation of the governing document.

Rost Family (3)

The SIT under the leadership of Alan Russell allowed Michael Rost privileges for which
Rost apparently expected to be added to the SIT rolls. The State ordered Michael Rost’s buildings
on the Reservation to be removed. The 2019 petition lists eventual action by the SIT against
Michael Rost.’! Like many others on the SIT roll, the Rost family members had no documented
Schaghticoke ancestry or prior relationships with the historical tribal community.

June Hatstat

June (Moser) Hatstat, a.k.a. Princess Chikara, was an original signer of The Gathering of
the Tribe and was supposedly evicted from the Reservation in 2013.2%? June lived with Russell
Kilson and was a friend of Gail Russell Donovan since the 1990s. There is a map of the
Schaghticoke Reservation that identifies “Princess Chikara’s also known as the Kilson house.™
Even though Hatstat had no evidence of Indian ancestry, she coopted the Kilson house. Like
Janette Stoerzinger and Michael Rost, June Hatstat is an example of a non-Indian individual to
whom the SIT leadership extended tribal membership. This step may very well have been taken
to increase the size of the SIT community and its political influence, but it was in violation of the
SIT governing document.

6. Conclusions to be drawn from the SIT membership rolls

Analysis of the 2010 roll shows that the SIT, by allowing individuals without Schaghticoke
descent to enroll, did not follow the membership criteria in its governing document. Additionaily,
the SIT allowed individuals previously questioned by the OFA to remain on the roil without
providing additional explanation of their relation to the SIT. These problems surrounding the SIT
membership rolls from 2002 to the present, as well as SIT's failure to abide by its own membership
criteria in the past, reflect negatively on the SIT s maintenance of a distinct tribal community over
which it exercised political influence or authority. This is a critical deficiency in its governance.

31 81T Petition (2019), pp. 122, 124.170-72, 216: e.g., Aug. 9, 2010 Council meeting minutes: Case against
Michael Rost; April 21, 2011, p. 241, G-56 & 58; Sept. 1,2012, p. 124.
BIId., p. 125, June 10, 2013, Apr. 16, 2013; pp. 174, 216.
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XI. Conclusion

For all the foregoing reasons discussed in these comments, the Schaghticoke Indian Tribe
has failed to satisfy its burden of proof to be acknowledged as an Indian tribe under 25 C.F.R. Part
83. The OFA should issue a negative proposed finding.

Respectfully Submitted,

State of Connecticut
William Tong
Attorney General

Byzzgggié%% ; psrd il
Robert Deichér

Assistant Attorney General
Office of the Aftomey General
165 Capitol Ave

Hartford, CT 06106
860-808-5020

Town of Kent
Jean C. Speck, First Selectman

By i @ Qﬁa wa w'c?

JefffeyB.'Sienkiewicz
Allingham, Readyoff & Henry, LLC
54 Bridge Street

New Milford, CT 06776
860-350-5454

Kent School Corporation

By Denalit (. Bawn
Donald C. Baur

Odin Smith

Perkins Coie, LLP

700 Thirteenth Street, N.W.,
Suite 800

Washington, D.C. 20005-3960
202-654-6344
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SCHAGHTICOKE INDIAN TRIBE el al,
v

June HATSTAT.

No. CV1814422,

Superive Courk of Cunnecliont,  Judicinl Districi of
Litehfichl,

Seprembeyr 11,2013

FICKARD. JOHN W, 1.

This action for summary process was brought by Ui
plnintifY, Schaphticoke Indian Tribe, 10 evict the defendant,
June Hatsial. from tribal lands in Kent, Connecticut. The
miatter wos tried on August 28, 2013,

On August 29, 2013, the day afler the irinl concluded. the
plaintift's attomzy  filed o motion tided" * Evidence afier
close wfirink; Request for permission 1o submit additional
evidence alter count sude triol.” Awncled to the motion was
g copy of elener dated Muy £2, 1986 addressed: ' To
whem it may concern” and signed by five people who the
leter says were residents of the Reservation, The letier
slates tiiz| copies ofthe Jeler were sent 1o several peophe
including the D.EF . uwe Govemor ol the Siaw ol
Connecticut and the Principal of the Kent Center Schoal,
The motion claims that ihe leHer 15 * highly probative and
critical and anly recenily discovered being directly releviun
1o il Defendani unlawlully residing un (he Schaghticoks
Reservation prior 1o 198"

“Whelher ornot a trial coun will permil further evidence
1 be olfered after the close oftestimony jn the cose is o
malier restng within ils discretion ... In the prdinary
situation where 2 (rin! court feels (hat, by inndwverience or
mistake, there hos been o failure lo introdure available
evidence upon a malerial issue in the case of such o satuee
lhal in ils nbsenes thens is serfous dunger of o miscarriage ol
mgiice. 7t omay  properly permil dhar evidence ke be
ineoduced du any nme before the case s Jeciled .. TThe
wral judge's discreiion, whicl is a jegal discretion, should be
exercised in conformily wih the spirit of the faw in 1
manner 1o subseive aad nol W impede ar delizal 1he ends of
subzinatial justice ... ¢ ansislend with this responsibility. sw
trisl courl sy ot in light of all the selevunt  lhcals.
arbitrrily or unreasonebly  roiect @ metion Yo inlroduce
pdditional evidence afier the moving parly has rested”
(Citations omitted.) Sumgh v. Hartford. 116 ConnApp. 50

54 (2009).

Tius plaintifl’ was represented aitrial by an experienced
attorney and ke whal the relevant issues would be o
trial. The delendanl represenierd  herselT The plainiiil's
failure ‘o aticainpd 1o inlwoduce  1his letter at tnial i= nol
adequately explained by the stalement in the motion thai jt
wius " only recently discuvered.” Evidence in the trisl had
closed less than 24 hours before the plaintifT altempted 1o
fite i1, Most imporiantly, the letter which Ihe plainliff secks
o bave introduced  as additional evidence is hearsay and
would noi have been admissible even if produced ai trial by
ont ol he parties who allegedly signed it Tt is o statement,
olhkier 1han one made by the alleged sipneis while testifving
aiwrial, offered incvidence toesablish the truth of the
maners asserted, Conneclicut Coge of Evidencs, Arlicle
Vil Section 8-1(3% The molion o introduce 1his letier
does not identily any exespiion 1o the hearsay rule which
might apply. Neveriheless, 1he tourl bas looked al U
possible exceptions and {inds nore which would allow ihis
document {o become evidence. Finally, even if' e court
were o eonsider it all itwould 1ead to show isthat the
defendam wes in Taet living on the Reservation prios 1o
Ociober |, 1988, There are no facts. other than asseriions.
inthe Tewer ending to show that her residence was unlawiul
a1 that thne. Forall ofthese ressons, the coun denics the
plaintill’s motion so submit (his letter 95 sdditienad
evidenee.

On Septuniber 3. 2013. the delendant filed her own motion
for peemission 1o submilt additonal evidence Allached to
e molion are severs) documents including a copy ol a
newspuper articke, o lener [rom an slomey. e cerlifigate,
and pirt of 2 letter. For the sune rensons givew above, the
court denies this rmotion.

Alary Rugscll testified that he is the Chiairman of the Tribal

Couneil ol'the plaionilT. He gave tesuimony conceming the
efforts of the plaintifT 1o remoeve non-members. There is no
doubt b the Schaghticoke Indlans own the land in
question {" the Reservation™.  The plaintifif pussed o
resolulion in 2005 1o evict ol non-members living on the
Reservalion, The defendunt lives in o house on the
reseevatian. The defindant is an American Indimt bul nat a
Schaghticoke Indian. The plainfl’ seeved 8 notice o goil
upon e delendane on March 18, 2013 ordering the
deizndant 1o guit possession of the Reservation on or before
April 15, 2013 lor the reason thid she bos ne right or
privilege 1o occupy the same.

The dulendant claises lwe defenses to Lhis action, First, the
defendant asgues that the plaintiiT is not the lrue governing
autiursily of the Schaghticoke Indizns and that it hos no
right o evict her from the reservation, It is ciear from the
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evidence thal there s aleadersyip  dispute among the
Sehmghticoke Indians  There wos tewimony m rml from
Michael Momingstar. who claimed 10 be fhe Vive Chairman
of the Schaphticoke Intlinn Tribe. the same name used by
the plaintilf. However. il is an entirely different enfily with
entirely dilferent evembirs. Bolr groups elaim o represeri
the Schaghticoke Indians and use nearly identical sttionery
with an identical Lrital symbol. Mr Momingsiar kestificd
Ihat his group dees nal support the evictian of the defelant
because she is 2 member.

in the case of Schaghtivoke Indian Tribe et of v Rost, 138
Coun App. 304 (2012). e Appeliute  Courl discussed 2
lendurship dispute with sn entirely diflerent wal::y known as
Sclughticoke Tribal Nation. 1f this enlily still esists. il
would smezn thal here are tiree scporute groups whoe clim
w represent e Schaghticoke Indians. That cas invelved
ansviction of Michae! Rost from the Resenation, 1 was
brought by Schaghticoke Indian Tribe (the plaintift in this
eass). The Sehaghticoke Tiibai Nation intervened, Bath
groups claimed ko repretent (he Schaghijtoke Indians bul
were miled in their desire Io eviet Mr. Rost from the
Beservation, The Appellate Courl made it cleur it would be
mproper for the Superiar Court 1o use an eviction action io
resalve a tribal leadership dispute, i, av 216, because ihere
18 o proceduse set dorth in C.G.S. § 47-60ith) toresolve
1ribal dispwies. In that cose, the Appellole Coun decided
tiat the eviction would be upheld becauss both proups
agreed upon it. A naasonable conglusion to be drawn frum
ihat case 5 1hat the result would have been dilTerent is there
had Feen o disagrcenent betswveen the tve groups about the
cyiclien.

Unlike the Tagis of the Rost cose. the Lo contending
entities knuwr as Seliaghticoke Tndim Tribe do not agree
abaut whether 1he delindant is 8 memnber and about whelber
she should be evicted. ITthe court agrees with the pluintill,
it will impliciily decide « leadership conlest between il
e factions catling theingelves Schiaphiicoke Indian Tribe,
The court is not permitted o do so. Onthe other hand, a
decision for the dei‘em'.inm wili merely be recognition ol e
cour's lack ofaotherity 10 81 in such a dispue. The court
recommends that 1he contending leadership groups nse the
procedures set foril in § 47-66i(b) 1o resolve the leadership
dispute before deciding whether the defendant should be
evicted trom 1he Reservalion.

The defendanl's second delense is thar she i alfurded tie
protection provided by C.GS. §4%6dw). Thut seclion
providcs, b relevant part: * Guch wribe shall determine wha
gy live on reservation lond. provided euch person loswiilly
residing on o reservation on Qetaber 1. 1989, may cominue
to reside v such reservation.” The plaintifT tesiiffed \hat
she cume to the reservation " over 30 years ago” al the
sequest of'n Mr. Kilson, o Schoghticoke Tndian who lived in
u louse an the Reservation My, Kilzon fnviled the phvind(™

1o Jive with him and 1o tole care of him. When Mr. Kilson
died, sheremained in e house at the invitation ol Mr,
Kilson's son, David, The defendant estified to these facis
without contradictory evidence from the plaintifl. The court
found the deltadants testimany credible and finds that,
Mierelore, her residensy oo U Rescrvetion began no later
than 1983,

There was no evidence at trial that the Tribe ad ever
souphl 10 eviel the defendant intle thirty years since she
bezan lier residence, In the absence of evidence that the
defendant’s presenee on the Reservation s unlawiul, the
defendnat is entitied to the prokection of § 47-64(a).

For sl of e reasons sct. Jorth, the conrt enters judpment
For the defendunt,
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GASSER LAW FIRM, LLC

20 East Main Strest *« Avon. CT Q5001-3825
{880] 574-8342 » FAX [5G0} 676-8912

March 30, 2000

The Honorable M. Jodi Rell, Governor
State Capitol :

210 Capitol Avenue

Hartford, CT 06106

Re: Schaghticoke Indian Trihe
Dear Goveruor Rell: °*

Enclosed is the annual filing of the Tribal Roll {or the Schaghticoke
Indian Tribe. I am also enclosing the updated list of representatives of
the Tribe.

Very truly yours,
The Schaghticoke Indian Tribe

Edward W.
. Its Counsel

EWG/nfb
Enclosure: Tribal Roll and List of Representatt

¢ Ms. Regina A. McCarthy, Commissioner D.E.P.
Ms. Ruth Epstein, First Selectman

Ms. Gail Harrison Donnovan, Chairman Scaghticoke Indian Tribe,
without enclosure

Mr. Michael L. Carlson, Assistant Coordinator & Building Director
Scaghticoke Indian Tribe, without enclosure
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Y I : unam'(h . FTROTSOT-LIENIVET -
2 Schaghticoke mm}'mmna%nmﬁm

Indian Carednn T Kives

Tribe Gounclan - Ecwi Rtz

To: Lee Fleming MBLA January 3, 009
From: Schaghiicoks Indian Tribe, [S.LT.}
Phone: 860-307-50G2

Dear Mr. Les Fleming.
As per your convarsation yesterday with me, Prinesss Laughing Brook, {Gall Hamison-Donovan) GhisY of

the Schaghticoke Indian Tribe, {S.LT.), please find the names of Gromge Bruce wnd Joya Bruce whish wor
rewnrolind on out tribal rolls and also Wers made membars of our Trilal Counell listed above,

] have also attached the updated list of our Thbal Rolls atong with a fow of the Tribes latest
determinitions conceming new representatives for the Tride. As youy will see thers are additions and
subtractions to thezs ranraientatives.

Ay aiways if you have any questions you can contaet i 82 ANy of ia below lated aumbars?
[BED)-57¢-3342 Tribal Counsal, Edward Sasner
(080)-927-0152 Chairperson & Tribal Chisf Gall Harrson-Donovan Home Fhene
{380) 364-5507 Execullve Conrdinator, Mickay Rost Otfice Phone

{BED) 307.5002 Tribal Spakesman & Ecunomiz Development Cosrdinator, Michael Caraon

Respectiully Submiﬂed arnd sfgned 0 behalf of the enbre Tribe:

}’Hf .h T3z ;}’,fl , ’l.:-'j Y

= Date:
L% o )
 Daws; )
SCHAGHTICOKE INDIAN TRIEE
SCHAGHTICOKE INDIAN RESERVATION
P.O. BOX 223

KENT, CONNECTICUT 06757
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Indian
Tribe

» Schaghticoke

Exemption 6

Tribal Roll of the Schaghticoke Indian Tribe

Respem‘:ﬂy&ubmﬂlat}m signed on behalf of the wnbire Tribe:
r N 0 -

SCHAGHTICOME INDIAN TRIBE
SCHAGNTICOKE INDIAN RESERVATION
P.O. BOY 222
MENT. CONNECTICLIT 08757

amaiy Com
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, Exemption 6

-,

Drilasd. ParEng
Office of the $ £ the State 22 b 785
ce or e 30?' elary of the state — 792 Secrelary of the State
State of Connecticut JAMES FIELD SPALLONE
P.O. Box 150470, Hartford, CT 06115-0470 Deputy Secretary of the State

DENISE W. MERRILL

April 23, 2012

Janette Stoerzineer

Huclison !! !!3!4

Re:  Correspondence fo Governor Dannel P. Malloy, Dated March 12, 2012
Dear Ms. Stoerzinger:

1 am writing to acknowledge receipt of the above-referenced correspondence copied to
Secrelary of the State Denise Merriil and its enclosures. !  These wore received by our
office’s Legislation and Elections Administration Division on March 22, 2012 and given fo
me taday. These items appear to be intended as a submission under Sections 47-66i and
47-66 of the Connecticut General Statutes (CGS).

We pote that CGS Sections 47-606i and 47-G6j require documents relating to tribal
leadership, governance and membership to be filed with the Govemnor. These sections do
not provide for direct filing with the Secretary of the State. Therefore, while this office
will retain your correspondence, we wish to inform you that doing so does not appear to
satisfy the requirements of CGS Sections 47-66i and 47-66;.

We also take this opportunity 10 note that the Office of ihe Secretary of the State has no
legal authority in the area of federal or state recognition of Indian tribes. Therafore, our
retention of the correspondence and enclosures should net be construed as conferring such
status on any individua) or group named within them,

For your convenience, [ am enclosiag copies of CGS Sections 47-66i and 47-66j, which
describe procedures for submitting tribai documentation w the Governor.

Your correspondence also refers to an incorporated entity: “Schaghticoke Indian
Enterprises, Inc.,” which is listed on the records of our office’s Comvmercial Recording
Division as a non-stock Conuecticut corporation. Connecticut corporations are required to
file annual reports of their officers and directors with the Commercial Recording Division.
The reports are now required to be filed online at www.concord sots.cl.gov, You may

} Enclosures are the following: 1) March 12, 2012, corespondence lv Governor Danael P. Malloy regacding
iribal council composition, Constitution and tribat rolls; 2) Tribal rolls document dated Febronry 12, 2012,

Conuncreinl Recording Division (8GO} 308-6001 fax (86Q) 509-6069 State Capltol Olfice (3B0) 509-6200 fax {8601 500-GZ0H
1zzisiation and Election Adiministialion Division (860) 503-6100 fux (860) 508-Gi 2T Depudy Sccvelary of e Stale {8G0) BOR-GZ12  {ax (860 502-6151
General informstion (EGO) 509-C000 Manageenl & Support Services (860} S09-6190 ks (3601 S09-R175

(nternel Home Page: worw.solsulgov
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Case Non T, Peaatio 19E
address questions regarding online filing of corporation annual reports to the Comitiercial
Recording Division at 360-503-6003 or Commercial Recording Division, Office of the
Secratary of the State, PO Box 150470, Hartford CT 06115-(470.

{ hope you find this information to be helpful.
Sincerely,

G rie

Barbara Sladek

RLS Assistanl Coordinaior
MSS Division
860-505-6147

Enclosures: 3

¢: Office of Governor Dannel P. Malloy

CTP APPX007
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From the General Statates of Comecticnt, Revised to January 1, 2011

Sce, 47-661. Mothod of selecting iribal leaders, Disputes. (a) Each tribal leader shall file with the
Governor his name and a written description of the method of selecting tribai leaders and the process by
which tribal leaders exercise their authority. The Governor shalk file such description with the Secretary
of the State and the Indian Affairs Council established under section 47-39b,

(b} A leadership dispute shall be resolved in accordance with tribal usage and practice, Upon request
of a party to a dispute, the dispute may be settled by a council, Bach party to the dispute shall appoint a
member fo the council and the parties shall jointly appoint one or two additional rwembers provided the
nomber of members of the council shall be an odd number. 1fthe pariies cannot agree o any joint
appointtment, the Governor shall appeint any such member who shall be 2 person fmowledgeable in Indian
affairs. The decision of the council shall be final on substantive issues, An appeal inay be taken to the
Superior Coutt to determinc if provisions of the written description filad with the Secretary of the State
pursaant to this seetion liave been followed. If the court finds that (he dispule was not resolved in
accordance with the provisions of the written description, it shall remand the matter with instructions to
reinstitute proceedings, in accordante with such provisions.

{(P.A. 89-368, 5. 18.)

Cited, 231 C. 563.

Sec, 47-66j. Rules for tribal membership. () On or befors March 15, 1990, and anoually thereafier,
the tribal leader selected in accordance with the method fifed under section 47-66i shall file a copy of the
rules for tribal membership and government and a current membership roll with the Governor. The
membership rules may include pravisions for ravocation of membership. The Governor shall Gle the rules
and membership roll with the Sccretary of the State and the Indian Affairs Council established under
section 47-59k.

{b) A membership dispute shall be resolved in accordance with tribal usage and practice. Upon
request of 2 party to a dispute, the dispute may be settled by a council. Each party to the dispute shall
appoint a member of the council and the parties shall jointly appoint one or bwo additional members
provided the number of members of the council shall be an odd munber. If the parties cannot agres on any
juint appointment, the Governor shall appoint sucl member who shall be a person knowledgeable i
Indian affairs. The dacision of the council shall be final on substantive issues but an appeal may be laken
to the Superior Court to determine if membership rules filed in the office of the Secratary of the State
pursuant 1o this section have been followed. If the court finds that the dispiite was not resolved
accordance with the provisions of the writien description, it shall remand the matter with instructions to
reinstitute proceedings, in accordanee with such provisions,

{I.A. 89-368, 5.19.)

Subsec. (b):

Cited, 243 C. 115,

Primary jurisdiction of tribal niembership dispute belongs with eouncil. Trial courl properdy dismissed plaintiffs

complaint for Iack of subject matter jurisdiction where plaintiff failed to foliow the procedures set forth in this
section. 82 CA 11,
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tontmercial Kecording Division

S iriie Crair B RS

Case Mo 22 Panobto, 255

Page 1 of' 1

Business Inquiry
Flling Ristory
Business Id

0990933

Filing
DatefTime

Dec 14, 2608
8:30:00 AM

Feb 16, 2010
0004106102 8:30:00 AM

Filing
Nuimber

D00ADGRBZB

Business Name
SCHAGHTICOKE INDHAN ENTERFRISES, INC.

Effective e Volume Start

Date/Time Filing Type Type Volume Page
INCORPORATION B 03568 2004

Feb 16, 2010

53000 A ORGREFORT B 01375 1913

Em

3 vome @ Hewp

Pages #

l:ﬂlp:ﬂwww.cancm'd-suts.c-tigow’CONCORD!PubﬁcIan,irf’?cid=974S&busincssID=0990933 4/2312012
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Conusiercial Recording Division Page 1 of 1
s e e 3 T ELI G

Caso Mo 25 Paoatio. /5]
Business Inquiry £5 HoME PP
Business Inguiry Details

) _ SCHAGHTICOKE INDIAN
Business Name: euTeRPRISES, INC,

Business Id: 0990833

. . 2383 WINSTED ROAD . 2383 WINSTED ROAD,
Business Address. ToopiNGTON, CT, 06790 Malling Address: 1opRINGTON, CT, 06790
Citizenship/State Ine: Domestic/CT Last Report Year:
Business Type: Mon-Stock Business Stalus: Active

Date inc/Register: Dec 14, 2008

Principals

MNariefTitle: Businsss Address: Residonte Addrass:

GAIL HARRISON-

DONOVAN i@;ﬂﬁcg?%rﬁ%gcxe ROAD,  ae9 sUAGHTIGOKE ROAD, KENT, CT, 0757
PRESIDENT -CT.

MARY MAGDONALD  33-3 MILE COURSE ROAD,  33-3 MILE COURSE ROAD, GUILFORD, T,
PRESIDENT GUILFORD, CT, 06437 05437

JOYALYNN BRUCE 184 VINE LAND AVENUE, E. 184 VINE LAND AVENUE, E, LONGMEADOW,
SEGRETARY LONGMEADOW, MA, 01628 MA, 07028

IMPORTANT: There are more principals for this business that are not shown hars.

Business Stmwmary
Agant Narme: MICHAEL CARLSON

Agent Business

Address. 2383 WINSTED RD, TORRINGTON, CT, 06790

Agent Residence
Addrese: 21 GRISWOLD LANE, WINCHESTER, CT, 06098

View Filing History  View Name History  View Shares

ttp:ffwww.concord-sots.ct.gov/CONCORD/Publicln uirvleid=0744&businessiD=0990933 4/23/2012
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SPECIAL PAPERS

el
Gasa No‘_iél Pa_;elﬂo....i‘?
March 12, 20172 o
™2
The Honorable M. Dannel P. Malloy, Governor r—‘f
State Capitol ;

210 Capitol Avenue
Hartford, CT 06106

Re: Schapghticoke Indian Tribe
Dear Governor Malloy:

Enclosed is the annual filing of the Tribal Rol! for the Schaghticoke
Indian Tribe, Incorporated as” Schaghticoke Indian Enterprises 2383
Winsted Rd, Torrington Conn. 06790." 1 am also enclosing our updated
Tribal recognized list of representatives for our Official Tribe,

Very truly yours,
The Schaghticoke Indian Tribe

By,
Janette Stoerzinger,
Swoaping Eagle
It’s Counsel Chief

Enclosure: Tribal Roll with List of Representatives Names:
“each personal contact information upon reguest”

cc.  Mr. Daniel C, Esty, Conn. Commissioner D.E.E.P.
Mr. Bruce K. Adams, Town of Kent First Selectman
Mr. George Jepsen, Conn. Attorney General
Mr. Ed Serabia, Conn. Indian Affairs Council Coordinator
Ms. Denise Merrill, Conn. Secretary of State
Mr. Michael L. Carlson, Executive Economic Coordinator &
Building Director Schaghticoke Indian Tribe

CTP APPX011
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e SPECIAL PAPERS

o, CeeNon 32 eapro 79/ Tribe Council
L < Ghailrman - Janstie Stoerzinger
. B VIR SChag htiCDke Vice Chairman - Mary MacDonald
& e e g : Becretary - Joya Bruge
LT T ";ﬁl Indlan Treagurer - Linda Hicks
A S 4 Coupcilman ~ George Bruce
N o Trl be Councilman « Erie Machionald
> ' Chairman - Gail Harrison-Donovan

March 12, 20102

Gifice of the Govemor
State Capltal

100 Capiial Avenue
Hart{ond, ST DB106

To Govemor Dannel F. Malioy,

1, 8s Tribal Chairman along with our Tribal cotmedl, being the actual governing body and zuthority in regards o the
Behaghticoke Reservation located in Kent, i, have &rclosad 2 sopy of aur vpxdated Tribal rotis | have not included
our Constitition sinee it has not changed since jast year.

Dn September 14, 2011, The Schaghticoke Indian Tribe held their bi-monthly meting 10 asses their ongoing bzl
requirements and needs. The first tem on the addenda was the removing of Tormer Chaiman Princess Laughing
Brooka, [Gall Harrison-Donovan) for madical reasons. 1 as Vice Chairman, Swooping Eagle, Janaette Stoerzinger
was vobed in as Chainman and Sunshine White Feather, (Mary MacDonald) was voted in a8 Vice Chalrman, Both
wiyself and Sunshine White Feather, Mary MacDonald assumes their respective ro s immediately, Princess
Laughing Brooke will assume a foll of Councll member immediately. Any and all gorrespondences from now on
should be directed to mysel our new chairman, Swoaping Eagle, (Janeite Stoerzinger). 1n addition please note our
MNEW tibe Council members listed above.

Please file these papers properly on behalf of our Trite.

In Friendship | sign as,
Tribe Council Chainpan,

I“‘L:v& Al ,CE_: JW,‘-.-E—\ ,»9{&:.»*(-/‘

Syooping Eagle. {Janette Stoe égér}
Schaghticoke Indian Reservation,
Kent, CL 06757

SCHAGHTICOKE INDIAN TRIBE
SCHAGHTIGOKE INDIAN RESERVATION
KENT, CONNECTICUT 06757
VN SIICE.Com
email-Si | Tbel@aol com

CTP APPX012



Exemption 6

L SFECIAL PAPERS _ |

; eyt %ﬁ SChaQ htICO!(e Chafrman ~ Janelte Sloerzinger
G T T e T . Vice Chairman - Mary MacDonald

= -;.—"' PACe J} fl" Indian Secretary - loya Bruce
e SN ) " g . ‘Treasurer - Linda Micks
R IY ‘1’;"; "'} Tribe Councliman - George Bruce
ey e S Councilman - Eric MacDonald
Tl e Chairman - Gail Hamison-Donovan

Tribal Rolls of the Schaghticoke Indian Tribe
February 12, 2012

n Friendship | sign as,
Tribe Council Chairman

Qpalle

S\rﬁnping Eagle, (Janetta Staa;zin;(;ﬂ C/
Schaghticoke Indian Tribe

Schaghticoke Reservation

Xent Conn.

www sitribe.com

gitri aol.rom
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Exemption 6

DEMISE W. MERRILL

Office of the Secretary of the State

(EiR e Secretavry of the State
-1 L =~}

\%Q : State of Connecticut JAMES FIELD SPALLONE
<

P.C. Box 150470, Hartford, CT 06115-0470 Depuly Secretary of tie State

BpECT . SLPIRS
d 1
&se No‘__Ji g '..:;3 f\ﬂ.—-u:u

September 20, 2012 -8
Nr, Michacl Mamingstar

Falls Village CT 0603 |

Re:  Correspondence to Secretary of the State Denise Merrill, Dated September 4, 2012

Dear Mr. Morningstar:

1 »m writing to acknowledge receipl of the above-referenved correspondence with attachiment which
discusses Janetie Stoeringzer, Gail Harrison Donavan and the Schaghticoke [ndian Tribe {copy enclosed).
This comrespondence was received by our offise’s Lepislation and Elections Administralion Division on
September 6, 2012 2nd appears to be intended as a submission under Sections 47-66{ and 47-66) of the
Connecticut General Statutes (CGS).

We would like to take this opportanity to nole thut CGS Sections 47-661 and 47-66j require that
documents relating to wibal leadership, governance and tnembership be filed with the Governor. These
sections do nat provide for direct filing with the Secretary of the State. Therefore, while this office will
retain your correspondence, we wish to iaform you (hat doing so does not appear to satisfy the
requirements of CGS Sections 47-66i and 47-G6j.

We also take this opportunity to nole that the Qffice of the Secretary of the State has no legal anthority in
the area of federal or state recognition of Indian tribes or tribal representarives. Therefore, our retention
of the correspondencs and eaclosute should not be consirued as conferring such status on any individual
ot proup named within ther.

For your convenience, | em enclosing copies of CGS Sections 47-66i and 47-66j, which descnbe
procedures for submitting tribal documentation i the Governor.

1 hopo you find this information to be helpful.

RLS Assistant Coardinator
MSS Divizlon
£60-309-6147

Enclosures: 2
c: Office of Governor Dannel P'. Malloy

Comnwercil Recording Dividen (860) 5036001 fhx (B60) 500-GOGY  Stale Capitol Offce (360) 5309-6200 Ffax {3G0) 5085209
Legistation ard Flectiou Adininisienlion Division (560) 509-6300° kix (863) 509-6127 Depuly Secrclaiy of the State (560) 509-6212  fux ($G0) S0U-613t
General Infonmalion {8G0) H09-GOOV Manngemenl & Supporl Serviees (960) S09-B190 Bk (860) 5096173

Internet Home Page: wwvw.salsclzov
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Secretary of State September 4. 2012
Denise Merrill
30 Trinity Strast Hartford, CT 06106

This letter is written with the express purpose of ensuring that the State of Connecticut will
recognize that Janette Stoeringzer is the legitimate Chairman/Chief of the Schaghticoke Indian
Tribe of Kent Connecticut and reguires a written response.

Janette Stoeringzer was appointed to the position of Chairman of the Schaghticoke Indian
Tribe of Kent Gonnecticut on September 14, 2011, by the legitimate sitting council of the
schaghticoke Indian Tribe of Kent Connecticut. The appointment of Janette Stoetingzer was
completed by adhering to all controlling Connecticut General Statutes and also the Constitution
of the Schaghticoke Indian Tribe. These controliing Connecticut General Statutes and articles of
the Constitution of the Schaghticoke Indian Tribe will be set forth In the following paragraphs.

We will include pertinent documents for your convenience that have already been sent
and are in your passession. The necessary departments of the State of Connecticut have
received all documentation required to record this change in leadership per C.G.S. Sec. 47-66i.
This states: Method of selecting tribal leaders. Disputes. (a) Each tribal leader shall file with
the Governer his name and a written description of the methed of selecting tribal leaders and
the process by which tribai leaders exercise their authority. The Governor shal! file such
description with the Secratary of the State and the Indian Affalrs Council established under
section 47-55b.

We are of course assuming that the State of Connecticut will be bound to follow the
Connecticut General Statutes and Schaghticoke Tribal Constitution that were in effect at the
date of Janette Stosringzer being appointed to her position as Schaghticoke Tribal Chairman.
The State of Connecticut’s failure to do their duly to enforce these statutes, we can only assert
that by so doing; the State of Connecticut refuses to offer us the Schaghticoke Indian Tribe of
Kent Connecticut equal protection under the law pursuant i the Equal Protection Clause of the
14" amendment .

.S, Constitution: Fourteenth Amendment

*Section. i. All persons born or naturalized in the United States and subject to the jurisdiction
thereof, are citizens of the United States and of the State wherein they reside. No State shall
make or enforee any law which shall abridge the privileges or immunities of citizens of the
United States: nor shall any State deprive any person of life, liberty, or property, without due
process of law: nor deny to any person within its jurisdiction the equal protection of the laws. "

We in good faith anticipate a timely response to this letter and respectfully request that the
State of Connecticut clear up any issues the state may have as to the Chairmanship position of
anette Stoeringzer; which may be perpetrated by the States inaction and is therefore
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becoming detrimental to the progress of our tribe. Through this failure to act on our behalf you

ara limiting our powers granted not only through our [nharent sovereignty but also enumerated
by C.G.5 824 Indians.

Connecticut General Statutes 824" [NDIANS

See. £7-59a. Connecticut Indlans; citizenship, civil rights, land rights. (a) Itis hereby declared the policy
of the stare of Connectizut to recognize that all resident indians of quallfied Connacticut tribes are
considered to be full citizens of the state and they are hareby granted all the rights and privilegas
afforded by law, that all of Connecticut’s citizens enjoy- Itis further racognized that said Indians have
certain special rights to tribai fands as may have been set forth by treaty or other agreements.

{b} The state of Connecticut further recognizes that the indigenous tribes, the Schaghticoke, the
Paucatuck Eastern Pequot, the Mashantucket Pequot, the Mohagan and the Golden Hill Paugussett are
self-governing entitles possessing powers and duties over tribal members and reservations. Such powers
and duties Include the power to: {5) determine tribal feadership in accordance with tribal practice and
uSEHe.

Saec, 87-665. Miethed of selecting tribal leaders. Disputas. (o) Each tribal leader shall flle with the
Governar his name and @ written description of the method of selecting tribal leaders and the process
by whicl tribal leaders exercise their autharity. The Governor shall file such description with the
Secretary of thi State and the Indian Affalrs Council established under section 47-59b.

ARTICLE V, Section 1. The SIT Council. The governing power of the Schaghticoke Indian Tribe
shall be vested in the trikal council, which shall be known as the SIT Council (Tribal Council).
Section 2. Terms of Office. The term of the office of Chairman, Vice Chairman, Secretary and
Treasurer shall be for two (2) years or untit their successors are duly elected and installed in
office. Nominations and elections of SIT officers shialf ba every two (2} years at the annuat
meeting of the SIT Council beginning in 2003.

Section 9. Voting. The SIT Council shall make decisions by a majority vote of those present,
except as otherwise provided in this Constitution or in an erdinance which requires more than a
majority vote. All SIT Council members shall have the power to vote, Proxy voting shall be
prohibited.

ARTICLE Vil - THE SIT ADMINISTRATION
Section 3. Resignation. ARTICLE IX - RESIGNATION, REMOVAL, RECALL AND VACANCY

Any SIT officer may resign at any time by giving written notice to the S{T Coundil er to the
Chairman or Secretary of the SIT. Such resignation shall take effect when the notice is delivered
uniess the notice specifies a future date; and, unless otherwise specifiad therein, the
acceptance of such resighation shall not be necassary to make it effective.
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Section 4. Removal. Any of the officers of the SIT may be remaved by the SIT Councit in
accordance with Article IX Section 2 of this Constitution. Election or appointment of an officer
shall not of itself create any contract rights,

ARTICLE Vil - THE SIT ADMINISTRATION
Section 2. Removal.

The 5T Council shall review and a decision will be made by the chairman and twoe other council
members for removal of a SIT Council member for

{a)Final conviction of & felony by any tribal, federal, or state court while s2ving on the SIT
Councit.

{b) Converting SIT property or monies for personal use;
{c) Failing to attend four {4) regular or special meetings consecutively withaut good cause;
{d) Violation of the Code of Ethics.

The decision of the SIT Council shall be final. A SIT Council member removed from office must
wait at laast five (5) years from the official date of ramoval to run for office again,

STATEMENT DF FACTS

Alan Russell was voted out and removed as Chairman on October 4, 2007 amidst allegations of
unethical acts committed toward the tribe in accordance to our constitution, Article 9, sec. 2;
by the then Tribal Council.

On Octobar 4, 2007 Gail Harrison Donovan was voted by the Tribal Councit from her then Tribal
Council position as Vice Chalrman to Chairman of the Schaghticoke Indian Teibe which she then
accepted. These items 1 & 2 are supported by; a letter sent out to ali Tribal Members and
slgned by then Tribal Chairman Gail Harrison Donovan which we will include.

Janette Stoeringzer voted onto the Tribal Council and appointed to the position of Vice
Chairman.

Gail Harrison Donovar resigns her position on the Schaghticoke indian Tribal Councll ta join her
brother Alan, who Gail had been instrumental in removing as Chairman due to his unethical
actions.

Gail Harrison Donovan then attempts to dissolve the same councif that she was a member of, in
direct violation of our Tribal Constitution.
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On Septernber 14, 2011 Janette Stoeringzer was voted into the position of Chairman (Chief)
from Vice Chairman by the Schaghticoke Indian Tribal Councit of Kent Connecticut.

Alan Russell was voted out and removed as Chairman on October 4, 2007 amidst aflegations
of unethical acts committed toward the tribe in accordance to our constitution Article 9, sec. 2

by the than Tribal Council. These actions thereby negate any clalm of any political authority he
may have had prior to these accusations.

Gail Harrison Donavan voted in by the then Tribal Council thereby giving her the authority to
send out the letter to the tribal members informing them of Alan’s removal, the reasons and

the change in leadership. All supported in her wards and signed by her and included herein.

Gail Harrison Donovan then attempts to dissolve the same council that she was a member of
in diract violation of our Tribal Constitution. Gail Harrison Danovan resigns her position on the

Schaghticoke Indian Tribal Council to join her brother Alan, who Gail had baen instrumental in
rernoving as Chairman due to his unethical actions.

On September 14, 2011 Janette Stoeringzer was voted into the position of Chairman {Chief)

from Vice Chairman by the Schaghticoke Indian Tribal Council of Kent Connecticut.

Letters also sent rogistered mail to the below:

Governor Dannel Malloy

Secretary of State, Denise Merrill

Office of the Atlorney General, George C. Jepsen
DEEP Commissioner, Daniel C. Esty

Connecticut Indian Affairs, Ed Sarabia
WMW‘ r ’73'2; 7
Michael Morniagsiar
\ 1oL C hevewmgo

Fedls Vn\'!ﬁaa) c,! OL03|

7812 SEP -6 PHIZ: 03
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October 18, 2007
To: All Tribe Members
From: Tribal Chairman Princess Laughing Brooke- Gail Harrison Donovan
Re: Status Update

1. Trikal Chalrman Princess Lavghing Brooke- Gail Harrison Donovan, on behalf of the Council
an behalf of the Tribe, am writing 1o inform vou of the current decisions and status of the Tribe and our

Council.

I. Qur Council. in accordance with our constitution drticle 9. Resignolion, Removal Recell and

Vacaney; Sgotion 2: Removal, voted to remove Gray Fox- Alan Russel] from his position as
Trikal Chuirman due to wnethical acis committed toward the Tribe.

2. As of Qutober 4, 2007, the Council voted then Vice Chainmnan, Princess Laughing Brooke-
Gail Hamrison Donovan to take the position as Tribal Chairman.

As of October 4, 2067, the Counci) voted in S.5I.T. Member Mary MacDuonald o hold the
position of Tribal Vice Chatinaan.,

4. Our Executive Conumittee is pending untsl furiber notice due to the removal of Alan Rossgell

. The remaining Council Members resume their origittal Council positions.

4. Attomey Kevin Quill is the current Atlomey representing our Tribe.

7. Various STN Members attémpiing to join our Tribal Rolls against the rules of eriteria for
Federal Acknowicdgmen! were reminded of their inability due 1o the laws which prohibit them

{rom joining at this time.

8. Sherry Birch Furtado, who was granied temporary residence sl pur Pavilion over a year ago.
was formally served eviction papers. The Pavilion is our public meeting house, not a residence.
The CT D.E.P. supports us reparding the necessity of this decision,

endcavors. Please do not hesitate 1o contact me with any questions or comyments. Thank you!
L?/ . / :’ P A N el ) ;a'

R T2 (e NN
/7 Date/

As the new Tribal Chairman, T wish to thank you all for your support. I truly look forwaed 1o cur future

"

. /"
-~ 7 M—:ft' L .r':’ A A /
Q({,ned By Tribal Chairman Princess Ladghing Bmok‘. Gail Harrison Donovan

i PRI T Ly aNICE AR TRIRE :f’HAﬂMCTPFA&PPXﬁ%RUATtﬂM KEMY. ('I; Vﬂﬁ?s’;‘ [RAAOY 93 7-CA6G?
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¥rom Cosniecticit Genzral Statules, Revised to January 1, 2011

Bec. 47-66i. Mcthod of sclecting tribal leaders. Dispates. (8) Each wibal leader shall file with the
Goveror his name and a written description of the wethod of selecting tribal leaders and the process by
which tribal leaders exercise their authority. The Governer shall file such description with the Secretary
of the Srate and the Indian Affairs Council established under section 47-5¢b.

(b} A leadership dispute shall be resolved in accordance with tribal usage and practice. Upon request of a
parly to a dispute, the dispute may be setiled by a council. Each party 1o the dispute shall appoiut a
wmeatber to the council and the parties shall jointly appoint one or two additional members provided the
pumber of members of the council shall be an odd number. If the partics cannot agree on any joint
appoinrment, the Governor shall appoint any such member who shall be a person knowledgeable in Indian
affairs. The decision of the counci) shall be final on substantive issues. An appeal may be taken to the
Superior Court (o determine if pravisions of the written description filed with the Secretary of the State
pursuant to this section have been followed, If the court finds that the dispute was not resolved in
accordnace with the provisions of the written description, it shall remand the matter with instructions to
reinstitute proceedings, in nccordance with such provisions.

(P.A. 89-368, 5. 18.)
Cited. 231 C. 562,

Sec, 47-66f. Rulus for tribal membership. (1) On or before Maceh 15, 1950, and annually thereafter, the
tribal [eeder selected in aceordance with the method filed under ssction 47-661 shall file a copy of the
rules for tribal membership and government aud a current membership roll with the Governor. The
membership rules may include provisions for revocation of membership. The Governor shall file the rules
and membership roll with the Secyetary of the State and the Indinn ARairs Council established under
section 47-59b.

(b) A membership dispute shall be resolved in accordance with tribal usage and practice. Upon request of
a party 10 a dispute, the dispute may be setiled by a council. Each party to the dispute shali appoint a
member of the councif and the parries shall jointly appaint one or two additional members provided the
number of members of the council! shall be an odd nminber. If the parties cannot agrae on any joint
appuintment, the Governor shall appoint such member who shall be a person knowledgeabls in Indian
affairs. The decision of the council shall be final an substantive issues but an appeal may be taken (o lhe
Superior Court to determine if membership rules filed in the office of the Seeretary of the State pursuant
1o this section have been followed. If the court finds that the dispute was nol resclved in accordance with
the provisions of the written description, it shall remand the matter with instructions to reinstitute
proceedings, in actordance with such provisions.

(P.A. 39-368, 5. 19.)

Subsec. (b):

Cited. 243 C. 115.

Primary jurisdiction of tribal membership dispute belongs with council. Triai court properiy dismissed plainti{Ps

complaint for lack of subject matter jurisdiction where plaintiff failed 1o follow the procedures set forth in this
sceiion. 2 CA 1L,
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2raige2, 2:40 PM Town of Kent CT Mafl - [Kenl CT] Schaghlicoke Indian tribe kant o (Sert by Janelts Stoerzinger. (Chief Swooping Eagle), Janelfea.
M Gmai' Jean Conlon Speck <firstselactman@townofkentct.org>
[Kent CT] Schaghticoke Indian fribe kent ct (Sent by Janette Stoerzinger. (Chief
Swooping Eagle)
2 maessages
Contact form at Kent CT <cmsmailer@civicplus.eom: Sun, Jan 16, 2022 at 2:38 PM
Reply-To
To: JSpeck <firstseiectman@lownofkenict.org>
Hello JSpeck,

Janette Stoerzinger. (Chief Swooping Eagle) F has sent you 2 message via your contact form
(hitps:iiwaw townofkentet. org/user/34/contac .

I you don't want to receive guch e-mails, you can change your settings at https-/Avww.townofkentct.orgiuser/34/edit.

Message:

1 would tike to introduca my shel 'm Chief Swooping Eagle for my tribe in Kent ct my &th great grandmother was Abigail
Bradley ! would like to set up a meeting with you and my tribal council to tatk about land claims and the money held in

trust for our tribe Thank you Janette Stoerzinger
Chist Swooping Eagie o-ma! [N Cor Fhone nmber NN trark you
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United States Department of the Interior M
OFFICE OF THE SECRETARY e

Washingten, DC 20240 TAKE PRIDE’

SEP 14 2006

Mr. Alan Russell
P.O.Boxill
Kent, Connecticut 06757

Dear Mr. Russell:

The Office of Federal Acknowledgment (OFA) within the Office of the Assistant Secretary -
Indian Affairs (AS-IA) of the Department of the Interior {Department) provides this technical
assistance (TA) review of the petition of a group known as the Schaghticoke Indian Tribe (SIT),
Petitioner #239. The Department issues this TA review letter under section 83.10(b) of Part 83
of Title 25 of the Code of Federal Regulations (25 CFR Part 83), “Procedures for Establishing
that an American Indian Group Exists as an Indian tribe.”

This TA review letter describes obvious deficiencies or significant omissions apparent in the
documented petition that Petitioner #239 submitted on October 15 and 22, 2002, and
September 12, 2005, to the Department. The group’s governing body certified those
subrmissions as part of its documerited petition for Federal acknowledgment. The SIT also
subrmitted a set of four compact discs of genealogical records, which was certified on
October 10, 2002, as a part of the documented petition.

The SIT°s letter of intent to petition included a resolution signed by the SIT goveming body
dated April 4, 2001, which stated that the group’s 1981 letter of intent had been “usurped” by the
Schaghticoke Tribal Nation (STN) petitioner, and that the STN had then filed a petition for
acknowledgment as an Indian tribe based on the 1981 document (SIT Resolution 4/7/2001). The
SIT petitioner also stated that the petition for Federal acknowledgment filed by the STN was
“based o the letter of intent filed by the Schaghticoks Indian Tribe, and contains documents
belonging io the Schaghticoke Indian Tribe” (Certification from SIT received 9/12/2005), and
concluded:

[This attached supplement once again reiterates, as stated in the original
Certification of Petition #239 dated October 6, 2002, that the Schaghticoke
Tribal Nation petition (Petition #79) is incorporated herein by reference.
(Certification from SIT received 9/12/2005)

As you are aware, the STN findings include some reference to SIT. Also, to the extent your
group shares a history with the STN, the findings on STN including the STN Reconsidered Final
Detennination (RFD) findings may also apply to the SIT petitioner for the pre-1996/1997 time
period. This TA letter understands that the current SIT petitioner includes individuals who do
fiot appear to have been a part of the overall Schaghticoke community discussed in the STN
RED. Nevertheless, we advise the SIT to review carefully the STN RED for the specific time
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periods when the evidence for community and political authority are missing. Also, please refer
to the Department’s letter summarizing the March 20, 2003, informal TA meeling with the SIT
in which you were advised, “Since there was one body of Schaghticoke, the conclusions in the
STN proposed finding (PF) for the time before 1997 would also apply for the SIT petition™ (BIA
to Russell 4/30/2006).

i General Comments about the Petition

The SIT group’s submission consisted of documents and CDs that were received on October 15
and 22, 2002, and September 22, 2005. See the enclosed preliminary inventories. The SIT
petition materials were not organized or oriented to an overarching narrative that addressed the
mandatory criteria. The submissions were intended to support the petitioner’s claim that disputes
over elections led “one family” (referred to as the “Harris and Velky family” or the *Veiky
family™) to “make a clear break from the Tribe.” The SIT claims that it and STN are not factions
of the same group, but that the “Velky family” is a splinter group, and that it [SIT] is the “true”
Schaghticoke fribe.

The STN RFD concluded that there was 2 single Schaghticoke group until about 1597, the point
st which certain central members of the community refused to resnroll. The SIT petition does
not substantially challenge this conclusion, but argues that STN is the “splinter” from the whole
group rather that the SIT being such. The STN PF, FD, and RFD evaluated the history of
conflicts within the Schaghticoke comimunity both hefore and after 1997 in considerable detail.
The RFD concluded that the STN petitioner was not the compiete group, but it was not relevant
or necessary to evalvate which petitioner was the “splinter.” 'We note that on its face, the SIT
petition also argues that neither the SIT nor the STN is the complete group. In preparing a
response to this TA, the SIT should address the discussion in the RFD and the FD conceming
criterion 83.7(b) and (¢) for the post-1997 time period and the RFD conceming enrollment
issues.

The record that will be reviewed for the SIT PF will include the SIT materials submitted to date,
the STN administrative record (including SIT”s comments before [BIA), and any additional
materials submitted by SIT in response to this TA. As stated in the STN RFD, page 64, foomote
42: “Given the relationship between the SIT andthe STN, materials from the record of the STN
decision would normally be reviewed, to the extent relevant, during active consideration of the
SIT petition.” The STN RFD concluded that some of the issues raised by SIT were best
addressed when SIT s petition is ready for active consideration (STN RFD, 58-64).

A section in the October 15, 2002, submission labeled “Narrative” primarily outlines the disputes
over the contested elections of Schaghticoke leaders in 1996. It includes some citations to
documents concerning events in the 1980°s and 1990’s, some of which were citations to
documents Tound in the Federal Acknowledgment Information Resource (FAIR) database as a
part the Department’s administrative record of the STN findings. The namative does not address
cornmunity or political authority for the 19th century or early 20th centucry. The SIT submissions
included many photocopies of handwritten notes, censuses, overseers’ reports, and published
histories, etc. that were not cited in the very limited October 15, 2002, “Narrative.” Thus, the
SIT has not explained how these documents address any of the mandatory criteria.

2
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The SIT petition materials included a January 3, 2004, report titled “Onomastics as Evidence for
Schaghticoke Tribal Community and Relations Between Schaghticoke Family Lines,” which
shows some names that “appear across different family lines” and attempts to tic some of the
names to other Indian tribes, such as Oneida and Narragansett, as well as Schaghticoke.
However, the petitioner does not explain how this evidence addresses any of the mandatory
criteria. Generalities about the origins or repetition of names is not acceptable evidence under
the criteria to document that an Indian tribe has continued to exist

The SIT petitioner also included a January 5, 2004, report fitled, “Schaghticoke Indian Tribe
Federal Recognition Petition #239" (no page numbers) with sections fitled “Analytical Models,”
“Schaghticoke & Other Relevant Indian Lineages,” “Schaghticoke Country” and “1800-1976
Timeline for Schaghticoke Leadership.” These reports included assertions and assumptions, but
in general did not provide evidence that addresses any of the mandatory criteria. ‘The
“Schaghticoke Country” report made genéral statements concerning towns where Schaghticoke
or other Indians lived, but did not provide evidence that the petitioner’s ancestors or current
members maintained a community or political authority from historical contact to the present.

The SIT’s 2002 constitution introduced “clan™ names and “totem amimals™ for the various “core”
farnilies with descendants in the SIT. Neither the SIT nor the STN petitioner provided any
evidence that a clan system historically existed or funttioned. These apparently newly imposed
“clan” designations do not provide evidence for community, political authority, or genealogical
descent, but appear to be developed by the current petitioner to identify representatives of farily
lines in the group’s governing body.

‘This TA review indicates there are significant omissions in the petition relating to cntena 83.7
(b) and (c). The SIT considers the materials in the STN petition together with their additional
submissions as reprasenting the SIT petition. Since the STN RFD concluded that criteria 83.7(b)
and () were not met for certain time perieds before 1996, the SIT needs to provide additional
evidence and analysis that address those time periods when the historical Schaghticoke did not
meet thess criteria. Petitioner #239°s submission does not deal with the critical issue of what the
group did from 1920 to 1967 and 1997 to the present to demonstrate criterion §3.7(b). In
addition, the submission does not provide evidence of political authority within the group from
180:i-1875, 1385-1967, and 1997-present to demonsivate criterion B3. ?(c), which were found in
the RFD to be time periods lacking evidence.

In evaluating other criteria such as 83.7(a), (b), and {c}, the Department will focus on the
community defined in the membership list. There are two issues concerting SIT’s membership
list. First, it does not represent the whole body of Schaghticoke Indians who were a part of the
group as it existed prior to 1996. Second, the SIT membership list includes several individuals
who were not documented to be a part of the group as it existed prior to 1996. The SIT needs to
address these issues and provide evidence on how the individuals on its membership st who
were not identified in the STN FD and RFD as part of the Schaghticoke community prior to 1996
were in fact part of it.

3
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II.  Specific Comments about Criteria 83.7(a) through (g)

1t is imporiant for the petitioning group to review the acknowledgment criteria 25 CFR 83.7 {(a)-
{g) carefully and direct any additional research toward providing the evidence that will
demonstrate it meets each criterion. Below is a discussion of the specific critena.

A. Criterion 83.7(a): External Identification of the Group as an American Indian
Entity on a Substantially Continuons Basis since 1960.

Petitioner #239 did not provide any new evidence that addressed criterion 83.7(a). The STN PF,
FD, and RFD all found that there was sufficient evidence to identify a Schaghticoke Indian entity
from 1900 to the present. The STN RFD found there was only one community of Schaghticoke
Indians: those who were enrolled in STN and others who refused to enroll in STN, some of
whom are enrolled in SIT. The SIT group also claims the STV petition represents its history,
and includes in its membership some of the individvals who were identified as a part of the
group that existed before 1997. Thus, the evidence in the STN administrative record that
addresses criterion 83.7(a) also applies to the SIT petitioner. However, Pelitioner #239°s
membership is only a fraction of the population that was identified as the “Schaghticoke Tribe”
prior to 1996, and the SIT includes about 25 people (descendants of Nancy Chickens and of
Jabez Copswell) who were not documented to be a part of the group that was being identified
from 1900 to about 1996, Thus, perhaps about one third of the SIT membership (25 of 73)
descends from individuals who may have had Schaghticoke ancestors, but who the STN RFD
found were not in tribal relations after the mid-1800"s. This could be a problem for the SIT
petitioner in demonstrating criterion 83.7(a), as well as criteria 83.7(b) and (¢), since the Indian
entity or community being identified did not include those individuals. Any addifional research
should address these igsues.

B. Criterion 83.7(b): A Predominant Portion of the Petitioning Group Comprises a
Distinct Communrity and Has Existed as 2 Community from Historical Times nntil the
Present.

The SIT petitioner did not include a narrative that addressed criterion 83.7(b) or provide
evidence, not already in the record, to demonstrate community for any time period. Any
additiona] research should focus on providing evidence of a Schaghticoke community from about
1920 to 1967. The newspaper articles submitted by SIT about individuals who participated in
the rattlesnake hunts and photographs of individuals who were identified as Schaghticoke
Indians are the same or similar to ones already in the record. For the most part, such individual
identifications as “Indian™ or “‘Schaghticoke™ do not provide evidence to dermonstrate a
community has continued to exist. The STN decisions found that while it appeared that SIT
members were of Schaghticoke descent, some of them or their ancestors had not been part of the
community for many generations (STN PF, Appendix I). Descent from the historical tibe alone
is not the issue for some of the SIT membership, but demonstrating that they or their ancestors
were a part of the comrmunity described under critenion 83.7(b} is a problem.

As the RFD found, the STN petitioner also failed to meet criterion (b) from 1997 to present
because its membership did not include the whole body of Schaghticoke Indians that had been
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well documented in the previous thirty years (1967-1996). The same issue presents itself with
the SIT petitioner. The SIT membership as defined by its 2005 certified membership list does
not represent the whole body of the Schaghticoke who were an active part of the group prior to
1997. Finally, you will need to address how the individuals, who were not part of the group ag it
existed prior to 1996, were part of the community. Please consult the RFD for zdditional details
conceming critsrion 83.7(b).

C. Criterion 83.7(c): The Petitiorier Has Maintained Political Influence or Authority
over Its Members as an Autonomous Entity from Historieal Times until the Present.

See the STN RFD (pages 45-58) for 2 full discussion the reevaluation of the State relationship as
evidence for political authority, as well as the time periods when there was insufficient evidence
to demonstrate political authority within the Schaghticoke. In brief, the RFD found that the STN
petitioner did not meet criterion 83.7(c) from 1801-1875, 1885-1967, or 1997 to the present
(STN RFD, 58).

The SIT petitioner’s leadership timeline (1800-1967) listed various events it considered as
evidence of leadership. Some of these events are new claims. Ong such event was the
establishment of a Foreign Mission School at Cormwall {1817-1826) for Indian children from
arpund the country, which is presented as an event that provided the Cogswell family with the
“gpportunity to establish relationships with the children of the tribal leaders from many different
tribes.” According to this report, these supposed associations provided the long-lasting effect of
the Cogswells being recognized as leaders in later generations. The petitioner has not provided
any evidence that the Cogswells were in contact with the students at the school, or that the
Cogswell children attended the school.

‘The petitioner bas not documented the assertions that individuals listed in the timeline were
leaders or that they represented the Schaghticoke group as it may have existed from the 18007s to
1967. For example, “1812: “Queen’ Eliza Warrups Chickens dies. Although there is not
dosumentation to support it, her oldest son Jeremiah may have become the next Schaghticoke
sachem after her death,” and {in 19007 “Emily Ann (Smith) Cogswell is listed as the household
head rather than the husband which is suggestive of the clan system of government that was
traditional among the river tribes.” Neither of these assertions was documented by any evidence.

This timeline for Schaghticoke leadership simply listed individuals, some of whom are known
Schaghticoke descendants and some of whomi are not, and events in their lives. The timeline did
not provide evidence of leadership or influence by these listed formal or informal leaders at any
point in time. For example, one entry stated: “1850 Jabez Cogswell, Samuel Coyes, Charles
Lewis, Mason Gauson atiend church affairs in New Milford.” However, the petitioner did not
include evidence that Coyes, Lewis, or Gauson were members of the Schaghticoke tribe, what
church they may have belonged to, or that the church affairs in New Milford were directed by or
had any affect on the Schaghticoke who were living on the reservation in Kent or slsewhere. For
such claims to be meaningful, the petitioner needs to provide additional evidence that the church
at New Milford was predominantly attended by Schaghticoke or established for their use and
benefit. The petitioner should also provide evidence that explains what the “church affairs™ were
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and how the Cogswell’s and others' participation in them is evidence of political authority within
the Schaghticoke group.

The SIT petitioner should keep in mind that political authority under criterion 83.7(c) is
demonstrated by showing that there was a bilateral political relationship between the leaders and
followers within 2 group, not by evidence that individuals of Schaghticoke descent were active in
church or civie activities carried on in the general population. Finally, you must address
criterion {¢) in the context of your specific members.

D. Criterion 83.7(d): Provide a Governing Document

The regulations require that the petitioning group submit its governing dociments,
including its membership criteria. The SIT group submitted a constirution, dated July 21,
2002, which permits an evaluation under cnitenion 83.7(d).

E. Criterion 83.7(e): Current Membership List and Descent from a Historical Tribe, or
from Historical Indian Tribes which Combined 2nd Functioned 25 a Single Autonomous
Entity.

The SIT petitioner submitted a membership list dated October 5, 2002, which listed 73
individuals by name. A second list, printed from an elecironic database and dated October 6,
2002, listed these same 73 individuals, with their birth dates, residential addresses, and other
information such as roll number, and “generation# and clan.” The SIT governing body
separately certified the membership list on October 6, 2002, See Appendix I of the STN PF for
an analysis of the SIT membership list as it related to the STN membership. The SIT also
provided a membership list dated September 3, 2005, which was 10t separately certified, in the
“supplemental” materials that were certified by the SIT goveming body as a part of its
documented petition. One of the petitioner’s reports prepared by Mark Choquet also referred ta
a December 19, 2003, membership list; however, this list was not in the materials submitted in
Septemnber 2005. The petitioner should submit this list,

The petitioner included genealogical descent charts for each of the “clans” representing the
petitioner's family lines, which list generations prior to the petitioner’s known ancestors by a
“clan” name. For example, the section on the "Descendants of Tommuck Clan, Schaghticoke
Indian Tribe” lists Generation No. | as “Tommuck Clan, Schaghticoke Indian Tribe,” Generation
No. 2 a5 “Child of Tornmuck Clan, Schaghticoke Indian,” and Generation No. 3 as
“Schaghticoke Indian.” Generation #3 children were identified as Mary Ett, Emma J., Charles
William, Frederick and Lucy Kilson. It is unclear why the SIT's chart did not include the names
of the parents (Eliza Ann Kelly and Alexander Value Kilson) both of whorn were members of
the Schaghticoke tribe and resided on the Schaghticoke reservation until their deathis in 1899 and
1907, respectively. Sce the STN PF, FD, and RFD for additional, documented evidence
concerning the grandparents and great-prandparents of these five Kilson children. By omitting
the already documented parents and inserting unsubstantiated, generic “Schaghticoke Indian” or
“clan” designations, the SIT report omits the direct evidence that connected the Kilson siblings
to members of the well-documented Schaghticoke tribe as it existed in the 1800°s. The
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nndocumented “clan lineages™ referenced in the report do not provide any new evidence for
Petitioner #239’s claims for descent from the historical tribe.

The SIT petition inchudes birth records and other vital records for most individuals on the
membership list; however, there are about 15 individuals who do not have birth or other records
that name parents. Some of the “short form™ birth records issued by hospitals have the child’s
name and birth date, but not the parents’ names, and some of the individuals on the membership
list do niot have residential addresses; in particular the individuals identified on the October 6,
2002, list as “pending” are missing the required birth dates and addresses and documentation
connecting them to individuals who were identified as part of the Schaphticoke tribe. These
deficizncies should be remedicd. However, there appears o be sufficient evidence in the current
record for the Department to make a finding concerning criterion 83.7(e).

F. Criterion 83.7(f): Members of the Petitioning Group May Not be Enrolled in Any
Recognized Tribe.

This eriterion prohibits the Department from acknowledging groups which are composed
principally of members of recognized tribes. The SIT’s constitution stated that the group
prohibits dual membership in other groups or tribes, The petitioner should include a statement
from the current members of the SIT that they are not enrolled members of a recognized tribe.
The petitioner may already have such statements on the membership application. If SIT does not
have such statermnents or applications, the goveming body should include a statement that the
predominant portion of current membership is not enrolled in any other federally acknowledged
American Indian tribe.

G.  Criterion 83.7(g): Neither the Petitioner nor Its Members Are the Subject of
Congressional Legislation that Has Expressly Terminated or Forbidden the Federal
Relationship.

Though neither the group nor its members appear, from the materials submilted, to be the subject
of congressional legislation expressly terminating or forbidding a Federal retationship, please
include & forrnal statement to that effect in the petition materials.

II. Summary

This TA review letter has described critical deficiencies which need to be addressed before the
petition is placed on active consideration. These critical deficiencies are in criteria §83.7(a), (b),

(c), and {e).

The Department has not made a decision conceming the S1T’s documented petition. This TA
review is not meant to be a preliminary determination of the petition. It does not malke
conclusions that the petition will result in a posilive or negative decision; however, you have
been advised that the findings in the STN RFD, which found that the STN did not meet criteria
(b} and {c) on a substantially continuous basis, also impacts your group. Conversely, to the
extent the STIN RFD found that STN met a criteria, the evidence must be reviewed in the context
of your group’s membership. The group should not assume that positive conclusions are made
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about portions of the petition not discussed in this letter. Finally, do not presume the group will
meet the seven mandatory criteria by simply submitting additional data. Make certain any
additional data is tailosed to the criteria and that all additional submissions are properly
referenced, cited, and certified.

Petitioners have the option either of responding in part or in full to the TA review, of
withdrawing the petition, or of requesting in writing that the AS-1A proceed with the active
consideration of the documented petition using the materials already submitted. However, the
OFA will determine whether or not your petition is ready to be placed on active consideration.

If the group asks the OFA to evaluate the new material submitted in response to this review, it
will do that. However, the group must request a second TA letter in writing. When more
materials are received from the group, the OFA will do one of the following: it may evaluate the
petition and issue an expedited finding under §83.10(e) (f) or {g) of the acknowledgment
regulations; it may place the petition on the list of petitioners waiting for active consideration;
and finally, it may request further documentation.

Interested parties associated with this petition under 25 CFR Part 83 are listed as follows:
Govemnor Jodi Rell, Attorney General Richard Blumenthal, First Selectman Dolores Schiesel.
Peter Urbun is listed as an informed party. To obtain interested or informed party status, please
consult with section 83.1 of the Federal acknowledgment regulations or contact OFA for further
information.

If the group has any questions regarding this TA review letter, please write the Office of Federal
Acknowledgrment, Office of the Assistant Secrefary-Indian Affairs, 1951 Constitution Avenue
N.W.,, M5 34B-SIB, Washington, D.C. 20240, or call (202) 513-7650.

Sincerely,

(BtE R

Director, Office of Federal Acknowledgment

Enclosure:  Preliminary Inventory of Petition Submission
Intetested/Informed Parties List

oo [nterested/Informed Parties
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United States Department of the Interior

OFFICE OF THE SECRETARY
WASHINGTON, D.C. 20240

AUG 22 2083

Mr. Alan Russefl
P.O. Box 111
Kent, Connecticut 06757

Dear Mr. Russelk:

Thank you for participating in a telephone conference on August 15, 2013, in which you and
Gail Harrison Donovan, representing the group known as the Schaghticoke Indian Tribe (SIT,
Petitioner #239), and your attorney of record, John Sarcone, and his associates, Thomas Kelly
and Mawrice Heller, discussed issues concerning your petition. During this call, R. Lee Fleming
and Rita Souther from the Office of Federal Acknowledgment (OFA) answered questions raised
in Mr. Sarcone’s letter dated July.16,-2013.

Question #1 addressed the estimated $119,000 fee to respond to a Freedom of Information Act
(FOILA) request to copy the record for the Schaghticoke Tribal Nation (STN) finding. You asked
if the STN petition could be used as part of the SIT petition.

Answer: The OFA will use the existing record for the STN petitioner in evaluating the SIT
petition for acknowledgment as an Indian tribe. It is not necessary for SIT to obtain and
resubmit all of the evidence used by the STN petitioner. The OFA has never advised SIT that
this was required in order for it to have a “complete” petition. However, the SIT should provide
evidence for the periods in its history not covered by the STN findings and any additional
evidence not previously submitted for those periods in which the STN findings concluded that
the egvidence was insufficient.

The OFA advised you to study the STN findings, bibliography, and inventories that you have for
specific documents that you consider benefizial. You raay want to submit 2 new FOIA request
that identifies specific documents.

Question #2 asked if the Schaghticoke history in the STN petition were incorporated in the SIT
petition, would the SIT petition be “complete?” .

Answer: The SIT petition would not be “complete.”” The SIT must also submit an updated
membership list identifyi of the current. living tembers of the SIT. The membership list
wmust have cach living member’s-full-name.(including maiden names of married women), full

1~ bigth date, and complete residential addresses (not merely P.O. Box numbers), as required by
section 83.7(e) of the acknowledgment regulations. All members of the goveming body must
certify the membership list.

CTP APPX032



The materials SIT submitted in June 2013 were in response to OFA’s advice in previous letters
regarding demonstrating community and political authority for the periods where the STN
Reconsidered Final Determination (RFD) said that evidence was lacking. The previous technical
assistance (TA) letters provided suggestions on the types of evidence and time periods where
evidence should be submitted. During the telephone conference, OFA suggested the State
libraries, archives, and agencies that may house records relating the Schaghticoke reservation
and the State’s relationship with its inhabitants. The STN Proposed Finding, Final
Determination, as well as the Interior Board of Indian Appeals decision (41 1BIA 30) and
resultant RFD, include the names of the State agencies that dealt with the reservation over time.
These findings are available to the public at our website,

www.hid] gov/whowcarc!ASlAlOFA!Acknowledgment Decision List.

The OFA also sugpested that the SIT leadership contact other council members, family
members, or other SIT participants who may have faken notes during meetings or have copies of
letters or records relating to the SIT that may substitute for the records you say were lost in the
Russell house fire. ¥ the SIT has provided the materials requested to the best of its ability, the
members of the govemning body should write a letier stating that it considers its petition to be
complete and ready for active consideration.

If necessary, SIT may request and OF A will provide additional TA, however, it is not likely we
can offer anty new advice or sources not already provided in the April 30, 2003; September 14,
2006; February 26, 2009; and January 16, 2013, TA letters. (Courtesy copies enclosed.)

Question #3 outlined problems SIT has with “squatters” on the reservation and asked if the
Bureau of Indian Affairs (BIA) could assist in removmg individuals and preventing damage to
the property.

Answer: The Schaghticoke Indian Reservation is a State of Connecticut reservation. Thisisa
State and local law enforcement issue.

The OFA advized you that newspaper articles, court documents, letters, and other evidence of
how the SIT is responding fo squatters may provide evidence that the SIT may use to address the
mandatory criteria.

Your comment that the SIT kas lost thousands of acres is confusing as the Stare of Connecticut’s
reservation is still in existence. Because this is a State reservation it is a State issue.

Question #4 asked if the “Velky group” (STN, Petitioner #79) has been “reactivated.”

Answer: The OFA has not heard from the STN petitioner or members or any persons claiming
to back the STN. Under the regulations 25 CFR § 83.3(f), groups that previously petitioned and
denied Federal acknowledgment, may not re-petition.

Question #5 asks if there is truth to a rumor that the regulations are about to change to require
only to show history to the 1930s.
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Answer: The OFA advised you that a *Preliminary Discussion Draft” of proposed changes and
ideas for discussion to revise the regulations governing Federal acknowledgment of Indian
groups as tribes is available on the Department and OF A websites at

www.bia goviwhoweare/ASIA/OFA. Click on the “Red Lined Discussion Draft Version” for
proposed changes. Any comments on the proposed revisions should be sent fo the address on
that document, not to OFA.

The draft proposals in the document have not gone through all of the required tribal consultation,
publication, comment, and rule-making stapes. Until formal revisions are made, ali petitioners
are being processed under the existing regulations at 25 CFR Part 83.

On July 18, 2013, Mr. Sarcone faxed a letter to OFA with questions related to a previous request
for a copy of the SIT’s 2005 membership list. We believe these questians were answered in
OFA’'s August 9, 2013, letter and enclosures sent to Alan Russell and Gail Harrison Donovan,
{Courtesy copy enclosed.)

To avoid confusion and improve communications, OFA will “cc” your attormey of record, John
A. Sarcone, on future correspondence until you inform us otherwise. We are sending him copies
of the previous TA letters discussed above.

Again, thank you for the opportunity t¢ provide your group with additional TA. If you have
other questions, please contact the Office of Federal Acknowledgment, MS-34B-S1B, 1951
Constitution Avenue, N.W., Washington, D.C. 20240.

Sincerely,

(sgd) R. Lee Fleming
Director, Office of Federal Acknowledgment
Enclosures

e} John A. Sarcone
~Interested parties
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United States Department of the Interior

QFFICE OF THE SECRETARY
Washingron, DC 20240

JUL 3128

Dear Petitioner:

On July 1, 2015, the Department of the Interior (Departtnent) issued a final rule regarding
Federal acknowledgment. This rule becomes effective on July 31, 2015. Enclosed please
find 2 copy of the revised 25 C.F.R. Part 83 regulations entitled, “Federal Acknowledgment
of American Indian Tribes; Final Rule.”

Petitioniers, such as your group, never submitted a complete petition under the previous
regulations. Please note that the Department’s new regulations provide:

Any petitioner who has not submitted a complete documented petition as

of July 31, 2015, must proceed under these revised regulations. We will

notify these petitioners and provide them with a capy of the revised regulations
by July 31, 2015,

25 C.F.R. § 83.7(2). Accordingly, please be advised that your group should prepare its petition
in accordatce with the enclosed final rule. Under the new regulations, the regulatory process
will begin when we receive a complete documented petition from your group.

As explained in Section 83.21 of the new rule, a complete documented petition requires:

(1) a certification signed and dated by the goveming body, (2) a concise written narrative with
citations to supporting documentation thoroughly explaining how the petitioner meets each of
the criteria listed in Section 83.11 of the rule, {3) suppoiting docwnentation, and (4) membership
lists and explanations. In addition to the complete original petition, please also submit those
pages where you redact or remove privacy material from your petition. As such, when we
receive a-complete petition from your group the petition will be reviewed under the new

regulations,

Should you have any questions, please contact the Office of Federal Acknowledgment,
1951 Constitation Avenue, MS 34B-SIB, Washington, D.C. 20240, or by telephone
at (202) 513-7650.

Enclosure
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United States Department of the Interior

{OFFICE OF THE SECRETARY
WASHINGTON, D.C.. 20240

JUN 0 92015

Mz, Alan Russell
Post Offlce Box 111
Kent, Connecticut 06757

Dear Mr. Russell:

Thank you for your material dated May 19, 2016, submitted on behalf of the “Schaghticoke Indian Tribe"
(SIT). This material of 159 pages was hand-delivered to the Office of Federal Acknowledgment (OFA)
on June 3, 2016. OFA reviewed it to see whether it meets the definition of a “documented petition™ under
Part 33 of Title 25 of the Code of Federal Regulations (25 CFR Part 83 {2015)). Please be advised that
the materials do not meet the regulatory requirements to be a documented petition in the Departient of
the Interior’s (Department) Federal acknowledgment process.

SIT should not be confused with the “Schaghticoke Trital Nation” (STN). The Department issued STN
a Reconsidered Final Determination declining Federal acknowledgment which became effective in 2005.

On July 1, 2015, the Depariment published in the Federal Register revisions to 25 CFR Part 83,
“Procedures for Fedesal Acknowledgment of Indian Tribes,” which became effective or July 31, 2015
(2015 ragulations). By [ester of July 31, 2015, the Assistant Secretary — Indian Affairs {AS-1A) contacted
groups {including the SIT) that had not submitted “complete documented petitions” under the 1994
regulations and informed them that they must submit a documented petition under the 2015 regulations
befors the Department considers them petitionars. The AS-IA advised, “*Under the new repulations, the
regulatory process will begin when we receive a complete documented petition from your group.”

We are providing you a copy of that letter and a copy of these 2015 regutations.

The previously submitted SIT materials remain on file. These materials neither met the requirements for
& complete dosuitiented petition under the superseded 1994 regulations nor do they meet the requirements
for a documented petition under the current 2015 regulations. Under § 83.21(a), the documented petition
st include the following: (1) a certification, signed and dated by the group’s governing body; (2) a
concise written narvative, with citations to supporting documentation, thoroughly explaining how the
group meets each of the criteria in § 83.11; (3) supporting documentation; and {4) membership lists and
explanations. Your submission did not satisfy any of these four requirements and therefere is not
“dacumented petition.” You also will need to comply with § 83.21(b}. Please pay special atiention to
removing or redacting privacy or other protected infarmation from your submissions.

‘The Department finds that your recent submission of material, together with the documents that you
previously submitted, do not meet the requirements for a doctruented petition under the 2013 regulations.
Until such material is-supplemented it accord tor § 83.21 and all of its subseations, SIT is not considered
a petitioner, Should you have any questions, please fee! free to contact us directly or visit OFA™s Web
page al: hitp//www.bia.gov/WhoWeAre/ASIA/OFA/index him. We look forward to receiving SIT's
documented petition under the 2015 regulatios.

Sincerely,
Director, Office of Federal Acknowledpment

Enclosures
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Comments

The SIT petitron cites several af the documerts urailar e by ttate officiais from the overseers « the pre-1926
systen ' the County Court of Comman Pleas through the Stafe Par- .12 Farest Commission to [he
Commussianerof Welfare The pefilion asserts that the reguler reports praduced by these officigls and
agencies demanstrate State recognition of an ndlan community  The FD found thet the State’s appropnations
ard leg:slalive actions demanstrated centinuous state re-oz~ ' on, The RFD reecled tras reasoning and

: :ned that the State ip did not provide evidence of social sneracticn ar cohesion among the
Schaahitcoke

wn i e of the three USG reports refer 1o this the PF ¢ the Liichfield Coumty
Crat nf Gemmioa Paas inils discussion of eriterion (a} 1t concluded that the ouerseer terot:. demonstrated
sdentity .1 an Amencan Indian entity. The PF makes no specific conchusions about ils anc ot 1, ‘o orterar
{bY or {e}: baweaver, it determined that there was a gap fram 1885 until the :ale 12605 wherg the conlinious Stale
recognilion with a reseriatc n may not been suificient to meet the requirements for (b). The RFD determined
1hat the State reiationship, of which this document is evidence did not pravde evidence of sacial -2
cohesion amanc the Scheahticake.

The BAR and OFA referred to the Rattiesnake Club as "a groun wikch met annueily on the reservatian to bunt
rattlesnakes and hoid drinking parties." I alsa described the Club as "made up aimast ~ =t «e: v rf ~ondndians
most of witom cama to the reservation once a year from New Yark Cety and ol when arsas® (PF, 128" T~
FD argued thet thera is rot significant ewdence of the club or the hunits as commurity eifors. The OFA doe
use tha Ciub to support ta STN's claim of community and dismisses it as evidence (FD, 98-102) The RFD
does mot .144es the activiies of the Club in the context of (b); it does, however, cite t: FD in its review of the
Chib for () and wiro with tha FD's analysis

Inthe PF the BAR refars to Dyer's book as they descnbe the reservalion and Ihe residential < “uation of the
Iibe ir 1963 The BAR does not draw any canclusions from Dyer canceming a distinct tnbal community or tibal
authority and leadership

Inthe PF. the BAR discusses this article as they describe what is knawn about James Hervy Hamis. He s
described as = preacher and mail carrer and & participant in the Rattiesnake Club  The PF conchudes thal there
was "rothing to indicate this [the Club) showed leadershup of Somaghtcte Ind:in=." The FD observed thak the
churehes wre ot cpes fics 'y [ndlan {(FD, 89}, Likewise, the PF does not nd . .ie th 1t s 15 pasitive evidence
of community

The StT petilion assers that Speck's use of the term "band” 'n ane of the two ciled documents demunshawd
that ha thaught they were a "discrata Indian community = Mareover, his that "the off-

members 'clam tibal rights and refationship with this ¢lan™ 18 vsed to assert that the aff-Reservabian members
wen in com . by relations with thase living on the F tien. The BAR char d Speck's visit as litte
more than a - st ny of those resident on the reservalicn or elsewners. The BAR also stated that "Speck did aot
describe the mastence of a distinct culture.”

The pefitioner asserls that the documents from a court case regarding ihe condemnat:on of fand adpceni ]
Schaghticoke lands demonstrate that govemment enlikes ard local resid 0 that the
were "a distinct tribal community” and that the cammunal land cwners™ pvis a reguiar e 11 e of tibal
communibes. Much tke many of the pelitioner's claims for cnterion (b} from State documents, the petiioner
dees hot explain how they meei the DOI's requrements for it Thay seem more suited to o+ ide evidence far
fa)

The petitoner asserls thal the judgement fram a court case recognized the Schaghlicoks buryrg ground on the
Reservation and its contmued use by the Tribe. Futherrmore, it argues thet this shows govemment recogniton
o the tribe, that the community had strong ties 1o the cemetery, and that the "carporate nature of Schaghticoke
land everiirsh p end shered spirituality in the Tribe's cemetery characteriza s tradi onal, discrete Indian
cermanty * Much iike many of the petitone-s ¢t ms for ertencn (b from State documents, the cdilioner
does nat explain how they meet the DOVs reguirements fer (K and it < nat e so The
dotument seems more suited to provide evidenca for (2). The pettioner prawided no ewdeme of how the t* be
ard its members used the burying grounds ar how it tied inte commurnily functions  Inthe FD, the OFA did nat
addrass this document, but # did indicate 110t ather douments cited by STN bt st SET D wrre s eged Iz
avince consultation with the libe- possibly over damages from the sale of kands lo the %1 *-¢ Pawer Company
However, it conciuded that there was insufficient information o estabish that there was consuiator. and the SIT
does not appear to argue for consultation.

e Tt

The SIT arguas that the 1924 T mas sric's demanstrates thet George Cogswel and James H .~ 5 wee
Schaghlicoke leaders, :ind trit memiters af the + family assisted with 1he event. Cogswelis referred to as the
*Chief" of the Reservation. (nthe FD, the OFA toncluded that these descripbons of ther achivities dunng tha
hunt "do not present them as leaders of the Schaghticake.” As such. they aiso fail to support the SIT's =1 1~
the Club evinced Schagnticoke communty.

The BAR and OFA dismissed the claims of the ;-
leaderstup. They descnbed the Chib as 'mude o
potentialy significant evidence was the possit's cxstence of a guest ook thet g
evidence was included (PF 126). The FD noted that a back “by itseif does not shnw that the community was
controling, as opposed to recomding, who came onlo the reservation for some purposes™ (FD 941

tane o ard ng the Cluh as demanstrat ~; comm oot

The SIT pelition argues thal the article discussing the Rattiesnake Cluk's wish [o creale a game preserve woud
have bolstered hunting "a trad tora eccnomic aclivily of the Schaghticoke “ The FD abserved that rather then
being nit ated by tribal members, the 42 was developed by non-ind o s e Gt Ds '.:- tribal
members was evident. Moreover, the establishment of sucha preserve wol's = 1ve provided 1
the hunig on the reservation and not 1 ily been to the advaniage of the Schaghticoke

Tha SIT petition argues that the election of George Cogswell as "Scout” demoenstrated the ;
knowietige” that tribal members had and that knowiedge “indicated a digcrate community sepamie from loca
white Kent fotks " The FD dismissad that argument and noled that there was no ewdence of any Schaghticoke
wrvolvement in the eleclion or appontment to Club affices. Moreover, the office of "medicine man® was hekd by
a nerrindian.

The BAR and the OFA dismissed the claims of the peliticner regarding the Club 88 cCemver ng oo
and leadership. The BAR describes tha Club as "made of atmost ent r¢; of ran-ind 17 ® The PF does
comment an the SIT claims that the Club aclivilies ¢ storyte ; and other tribal
tradifons, The FO questaned 100t activilies such as se rgbasee k <t e a communty effort
[FO, 99). Furthermors, b FD sated thit the evidence of cuural imowledge -0 217 s Jeckang n the
early 201h century afler the death of several cider sndividuals (FD 101). Whatever culiural transruss 2n tess
place appeared to occur wathin family lings rather than passing down knowtedge into the broader communsty (FD.
100

The SIT petition argues that the letter demonsirated that 7 = 2ls of the town and State recogrvzed that the t~ie
was an Indian community. In the FD, the OF A accepled the letter as prowiding evidence of 2 communly on the
reservalion and o rruchon brfseen tescrvat on and nor-reservation reswdents

The SIT argues that Grorge Cogs te s etter i Jantary 1925 10 the CIA regarding the Reservabon and
that the USG replied twice- via Clerk Hauke and Asst CIA Menitt, Micr 1t sliegedly wrole to Frank Cogswen that
the Reservalion was i:d-:~siemnd by the State, not the Federal Government 115 unclear as t how these ketlers
ara supposed lo demansirate community. At best, they demanstrate that the USG was aware thal the
Schagnticoke Reservaton was administered by the State of CT. Analher probiem with the SIT's interpretabion
of these [etters is that George Cngawe'l died in 1923, The OFA pointed out that Juka Coaswel B! = senta
letier to the USG in 1925 that concerned the possitile lass of the Reservation  Thal may have baen what the
netitigner is refaring to

f
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A-25; State of CT Parkand Forest Z-
Nmih Brarwwal Repert of the Stats P
Forest Commssaion: 61926

A-27; wane, Fred. unpubished marusenpl,
5201927

A-28; Danbury Evening News: “Ind:ans SEE Stala
Wards", 2411928

A-36; Stale af CT, Park and Forest Commissan
Meetng No. 282; 311/1836

Tantaqudgeor; 19341

No citation but it is 8-51; SIT descrbed it as CT

ol 1934

A-43: New M#ord Tunes, "Kent” 11/8/1937

A-47; Bearce letter to R.P Hunter. CT Boarnd of
Fisheries and Game. 51181939

FPowwow 1939 Numerous prmary source:
documents, mostly newspaper articles,
deserikng the Ockober event

A-58 E Bearce, Letter to Frank Speck: 8/1340

Powwow 1940- Two newspaper aricles” "Trbes.
P. 1~ Greatest pow-wow at Kent ‘Cam Harvest

Dance” 811111940 and “Kent Indians Hoxd Three-

Day Dance™, 8/17/1840

Pow-wow, 1941 MNoaspapse
Bridgeport Post. 8711941 Ne nua

A-32; Manataka, 2004

A-134; Mmudes of the Legal Tribal Counc:
710/49

ICC 7 113 Feltz- Docket No 112

snfrom a NY resident =1

pp 127-128

pp 126-127

g 128

p 128

p 137

p 138

p 14-135

None

Nana

p 40

p 21

p 121

n 109

p 105

p 109

ap. 4344,
49-50

pp. 48-50

pp 56-57

pp 50-51

None

Nane

None

pn 27. 138140 pp. 122-123 Mone

pp 27, 338-139

po 27.138-145

None

None

The SiT petition assers that the Cammigsion "acknowledged that Schaghticoke were a discrete Indian
commurity.” Tne PF used the 1926 report .15 ¢v dence of ccoupation of the rogery jtan o fnmoe « and of
Fousing in nead of repairs. The report 1'w0 nited it there were “some fifty pecple wha cleim
this tibe scattered through the states " Inthe RFD, the OF A rejected the argument thutthe Stoves 2uar2 e e
role, inciding of the Park and Forest Commission, provides evidence of (2 2~ 1~ = 1s carmyover to (b). The
RFE also determmed that the State restomsh g wh ok vz docamart 5 o den = d 1 not prevde evidence of
social rivraction or cohesian amena e SceLisiit core

The SIT argues thet Lane's manuscript demonstrates 1.t "tn: Schaghticoke were an Indian commaunily * Much.
ke several other entries from the petitioner, this does not try to argue thal the tnbe met the reguialory burden of
community in the criterion ar that the document contained evidence of aspects of community such 1o «
pattems, social i ips bely or patterns. The PF used Lane's -1
the nceupation of the reservation by throe fam ¢s, perhaps only 3 people. 1t did not draw any
the exiglenca o* 11 disbinct tiibal cammunity or af community functions

otn

The S{T describes the article as portraying " 51" but wable Indian tnbe’ i tnbal reia! ::ns” and asserted fhal
the jourmglist "be! v« b was visiting a discrete Indian commeity.” Tha FD ciled the arl '+ as documeniary
evidence of the Schaghlicokea as “an existing community.” The RFD argued that the arttle "shows conlinued
residence on the reservation, but does nat prave additicnaf evidence of commundy ™

While the SIT pebition argues thatthe st of tribes witin the — nutes demgnstrates that CT “recognized the
Scheghticoke as a discrete Indian community, they do not offer ary detass how 1t does aswde fro™ berng
inchuded in alist. The PF observed that within these minutes, the Schaghtcoke were noled as -~ ~ leader
“recagmzed by tnbe." The FD and RFD accepted the Stata's ausersat e tal e inbe 102 cadershpin
1936

Thaugh the SIT petition does not addrass ths document, the STN PF observed thal the Indian Senice

t reported that the Schaghticoke had besn without formal leadership in recent years, had no

and Lizieed myths, Tolk beliefs and language The BAR inthe FF roted thet Totzzs dc- tended to
ate v f o1 organization and continuity. The FD called the notwropa an @ts rarsiis nn "rat

def rlve”
Itis vary fkely that this 1934 applical on fram a NY resident s that af Frankkn Bearce {Swan~ = E: - The BAR
oy asserted that there was no evidence that Bearce was of Schaghticoke and thet -:- -0~ the state of CT ar

d-dtr 0 eyidence for orter anone

ror

tribal members considered fum as such, 1t is unclear why the patit

The uort ~+. an Indian commuynity
TRt T O 2! and tha repair of 2 house There is no direct comment g the - =nt in the
troe LUSG ewa' it ons I the RFD, the OFA concluded thet the matntarence of 1ha raservation by the State did
not provide evidence far cnterien (c), though respansas by the Schaghticoke to Stale action are evidense [ be
evaluated under (¢). There was no evigence of Schaqnt sake commuannat ar io the Siate aboud this inthe isle:
4930s Thus, this would lose its value 1o () via the: (- orpled carryover provision.

The pelitioner asserts that Bearce's letter to the State of CT on behalf of the Schaghticoke, Mobeg =~ and
Paquot tribas ret~rding tribal rights to hunt and fish without a license provides evidence thet the Mohega~ 1
Pequot tribes reconnized the Schaghticoke s a tnbal cammunity. Tha pet! crer's argumenR seems betler
suited for meeting =riercn £i1) The PF observed that it was unknown as to whether any Schaghbicoke asked
i to pursue the matter and thus demanstrate that the 1ssue was impartant o the community

The SIT petitton discusses an autumn 7939 "Indian Day” celshratian and povwwoew and cles 1o several
newspaper arlicles describing the event It asserts that the event demorirated that the tribe was an Indian
community and that the American Indian Assccialion of Amenca {AlAA)dentified tne Senaghtcoxe as an Indizn
eomranty The PF briefly discussed a 1939 powwow and cites an August 16 handby . The BAR and OFA
argued that this event was infertr b2t nnd a1 = 15t one of the organizers, e &g, Councd, was 5 rorinet
orgamzation wth no evidence of being a specificaly Schagr -a-+ arya- ~'cn Inthe PF the BAR ned to
delerming if the Schaghticoke had used the powwows as & venue for tnhal meeL; however, it could not * -~
strong evidence that there were Schaghticoke meelings assowated w I e rr 1" ier renty. theres
some oralinlerview evidence for business maetings in the 1940s.

Tha BIT argues that Bearce's August 1940 reply to a Speck letter demansirated Frank Cogswels o - . rale
through Besarce's alieged identification of Frank Cogswell 2s a Sachern end that Cogswet acted as a poktical
intermediary hetween the inbe and outsiders via ks visit to an [rogqwos communt, Coy was a member of
the pan-indian Federated Eastern Indian League. and it 1§ unclear as te wnlner - - 8asan ety A, 1
mamber of the League or as an alleged Schaghticoke leader The SIT ako angues t- 11 the 4247 pawwow was
evidenpe that the tnb'e status as an affiiate of the Federated Exstorr 1 1 League demonstrated that laaders
af ather tribes recagnized (he Senaglicoke "as a discrete Indam commumty.” Again. thes argument 15 betier
suited for {a)than{b} Inthe FD, tha OFA noted thet the PF accepted Bearce's descnplon af Cogswes as &
Sachem in 1938-40; however, there is no discussion of Cogswelrs activites or aclions as aleader Tha FD
concluded thai ks role was lergely ceremonial Furthermora. the FD found that the £a' i oF ¢ evadence for
the powwows was that the pan-ind-ar nrg ingit oea arynn 223 017d carmied out the Dowwows

Trr SIT pelition describes the August 1840 pow-wow as miertribal and arguas b1t the acceptance of the
Scr b ke by pan-indisn prganizations demonstrated the: idenfily as a "discrete -1 1" co—m.~ ' " The PF
4 d rat comment gn the 1840 pow-wow. [nthe FD, the OFA nterpreted the ewvidence (giting = < “orenr it o

siri larly 1o the 1939 pow-wow- as being a function of par-Ird an organiz.* ans {(FO *09)

The SIT pelition daes not discuss the 1941 powwew aside f2m « tng the Bridgeport Post atticie. The PF c:les
an unidentified newspaper aricle from 1841. The article des-naed the event as being spansored by the Town of
Kent, chaired by "Chief Gray Fox (Mahican)", and attended by 6000 nendndians and 100 Indars. liwes also
reported thal Frankliin Bearce was the chief and medicine man  The BAR ohserved that a ‘e -~ Hnther
terviaws) described gather:ngs or “informal powwows™ that «'y tan« place inthe 18408 7~ :
aclvities by the councll. Little deta: was provided  Nor could the d.ien Er prned down to the 194011341

PIReTE 10! DOWWOWS,
The SIT petition bnefly referred to Lhs as the "Inbe files unsuctessiul lend claim with Indian Clarms Comm:ssion
1n 1947." Aside from the fact that the dam is unkkely to have been filed before 1848, the SIT petfion dogs not
discuss the tibe's organizatian, decision-making process or intemnal suppart regarding lhe ICC clavn. The BAR
however, wenl miy same detail about trw %t and argued that there was msuffcient - of e
ameong the Schaghticoke  In the FD, the CF /A did not evaluate the (CC pet ! o~ for (b): huwever s
of (T}, 1t did argue that there was a "cantinuity of concern with the 1ssue of pratecting the reservabior * of when
the ICC was a part.

The 8IT petition argued that the megtng demanstrated poktical leaderstup and the existence of communty
concerns paricularly regarding housing. Ths 8n't s relevant ta critenan (b) as itis for (c). The BAR a1 OFA
thd ot appear i an1yre ik s rthe context o! (b Inthe PE the BAR argued that there was msufficient
evidence of broad support about the claims issue amang the Schaghlicoke However the BAR 7.~ that t-c -~
may heve support among members regarding housing on the reservation. Inthe FD the OFA didn't discues the
mmutes :n detar but they interprated the 1948 meet ng as bemng "based on preexsting off«cers and

et stasbps”, dine 12 tie resy evidence of 8 1943 meeting (FD, 1101

The SIT pelton llsts the filng of petibon ta the [CC (that became Docket Na 112}t 2 oifers no analysis and
makes o claims about its refevance 1n demonstrating community  The BAR wiote extensively abaut the
attendance of poktical meetings where the claims were likeiy discussed. [nthe PF, the BAR amgued thal there
was insufficient svidence af broad support concermng the KZC Clem among the Schaghticoke
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57

58

A+144; |CC Docket No 132 "Ornfer D~ re s

Petitien”; 9/9/1958

1879: Struggle against We'fare

A-147. Brdgeport Telegram, “IndianCa . =
Measwe Set o be Approved™ 6/22/1973 and
Bridgeport Telegram, "= ~SignsB on
ndians”, 67237973

B-5, CIAC drooa- 771084

o 27145

pp 148-150,

153

p 153

p 187

Nore

None

Fiovue

The SIT petiton lists the dismissal of petition la the ICC (thet became Docket No 112) but offers no analysis
and makes no claims about ils relevance in demonstrating commurily  The BAR wiote extens:vely about the
attendance of political mestlings whera the claims were ikely discussed and tried to discem the tevel of
community engagement and support for the claim. It also noted its dismissal Inthe PF, the BAR argued that
there was insufficient evidence of broad support canceming the [CC clarm among the Scheghlicoke

The SIT refers to & late 1960's struggle agamr-t the We “are Department Ted by Schaghticakes =2 -3 Tled te
stalewide movement for further autonemy. No primary sources provided. Jtis unclgar 15 1 crez . it the
petitioner s referring. Two possibilities: 1) The BAR roted thal Schaghticoke were present al 1953hg|sbhve
hearir<; - to discuss & bill proposed by the Welfare Deparlmert lo terrmmle the Slate’s reservahons. T~ 8 was
<y 1 idrd to the BIA's inibative to terminate the L' S re'atw-osvp ot tibes cvoird the country The SIT
petlion does nat refer lo the 1953 heanng. 2) The PF also bneﬂy discussed an et 16 -~ 1~ae e Stoee
relabonship with tha trices in 1970 that resuked inthe «reat o- of the 214700 1973 The BAR rewiewed 'nr'ﬂes
of tribal meetings and fourd that the Schaghticoke were supportive of Harris® ¢*“urit o7 »~ae the Inbe's
relabonshm with the State,
The SIT argues that the 1971 legislation qa CIAG ¢ thet the Stale “consdered the
Schaght:cake a bonafide *r.d - community.” Thia Is ancther example of how the petibnner seems to
misunderstand the zequirements of cniferion (b). While the BAR did not discuss ihese articles m paiticuar m the
PE oy relomxﬂ o Hamris' efforts to rharae the state recognized tribes' relationship with the State and argued
that those r:!:t. fed to the 1873 legis 1 an Minules of Schaghticake meetings {uncited hv ihe pektaner)
demunilrale {1t the tnbe as a whole and their governing body were suppartive of H:r e

The SIT petittor * «is as evidence the summer 1984 CIAC decision to acceptthe 1931 entt s or 2 vekd and
to recegnize thet the councr| elected on 672611983 as the orly w1 o furthe tnbe  This is ane of the few
documents that the SIT pefition uses thet suggests intra-trit: ~r 7y .02 80s The PF alm,
discusses the document brafly and makes clear that it not review the dota - ! toe CIAC 2 A
suppert ane or the cther side in the confiict. The DO takes the view thet the intra-tnbal confict 2ence of
politi::::] authority. Thereis no reference to ewidence of crile” howaver The FD sb o2 the
"intense patiars ..z vl conflict” s ewidence of {g) wnd i 1 evidence can be used far () under certain
circumstarces (FO o 48}
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Document Reference

© prmaTy

: 2= lhal BIA

OWD IOwWS

A4, Dyer, Edward “%¥3; Gnadeneee The |aka of
Grace. pp 213-221

A3, New Milliord Gazalle, “Preacher Jim Harris™
B 1]

A-B, New York Times “The Ralllesnake Club Makes
a Gond Haul” 572171906

A-129; Surlay Herald: "Exciting Dey's Spost of the
Schaghtienke Raltesnake Chub, 8501906

et T, Mo e 1

A-122 New Millord Gazelte, ™

New Miord Gazelle, -

A-12, New "'f~r: Gagette “Erwritry il Lands

A-12Z; New Milorr Gazette “Village s Viciniy™
ARI3910

A122, MNew "2 10
Funeral”

CT Park and Farest Drpl 2ssumes authority over
R ian T indh . 1924-1926

Lagislative Comsrlee on Parks and Reservation
Artions. inchuding repealing stahites, placing Indisne
vinder cara of Commies. ar

““PF

pp. 125-126

©o123

p. 125

p 126

p 123

2004 STNFOD

PP 95-102

Newne:

PR BY 94-98

p 103

PR 10102

pp. 99-102

p. 97

pp. 97-08

2:05 STNRFD

pp. 55-57

Nane

Hr e

pp. 53-87

Pp- 53-57

pp. 48-5i

pp 48-50

Comments

M.ttty taery reference nthe SIT Petitue Tiemg 84 tap 72 -5 e = =t Barker ik Club and arguas that
At i dvernent of Schaghticoke mmivar: demonstrate polical influencesauthorty »o rti @ the
2 tribal ¢ par rrh;ullhaf'hsndtheem:umnlmmesmkemng -

Tpreses 2,861 The =17 however o that the tribe Ted Lhe £
sl ke Sk vpted I**paﬁmoners n'!erpre!slmnm
evitene (o show Seraghlicuke @< ah [
of nonIndiars, there was rg &I ik
tribe'= slature o public image, ma ¢ LR P W HRURU ST ASE Y
evidence that named individuals as cullure keepers demongtraled a !

were what e ted polite

Inihe PF. the BAR refers tc Dyer's book as they deseribe the reservation and Lhe residertial rtuation of the
tribe 1n 1803. The BAR does not draw any conchsions from Dyer connameng a dinfec ribal communily or
tritral authory amd leadership.
++ they tescribe what i known about tames Henry Harriz, He =

In the PF, the BAR discusses
destcribed as 2 preacher and i
there was “nothing to i
FO chserved ihat the :hurchas were

aspecific form of tibal leadr - 2 Fegs .
Cogswell ar Harns ¢ any ¢ her 2kt W 2. eavers @ the early 20th cenlury” (FD. 96).
“te )T petition lisle Tribal Gversear and Agent Martin | an- - * 441 vz br
land ta the Milford Power Company as svidence that Lhe State of d

The' is nat the same as the tribe demonetrating ¢l o't e el
interacted with the state as one polity to amather Moreover as .
“irzufficient evigence in the renord to ex'ablish that the averseer was - ¢ i'r g o0

community™ (FD, 1033,

The SIT pelition argues that the 1905 article demanstrated Cogswel's leadership of the Zut
was 2 fraditional leader and culture keeper fn the FD. the CFA used the article to argue that Lhe memberstp
of the Chub in 1905 seemed originate from Lhe loeal man-Indian population and that this appeared io changs in
Lhe next few years as mora oul-cf-town parlicipants became irvolved. Jobn Monme, atocalc i v ke
wentioned in the article Neither the SIT nor the OFA indicaled the the arlick demansiraler that the Chs:

was .+ bribzl organization in any way, so Cogswell leadership of the Club would ba imelevart

demoraliating Lribal political influer-efauthority  The FD arguad that anly Hirn - - Lrra

the hunt ilseff Harmis' sen, Edson Harria, relped with preparations such as “salling. 11::: [T

eommunal nvolvement in the hunt or the Club.

The ST petiton degploys the NYT arlicle to auppor* their assertion of Cogswel and Hamis as hibal leaders.
The NYT refers to Cegswell as the "chiel™ of the Schaghticoke R - o1 ve- nizz o b reraz < ikt Harris was Cloh
Scout. The petition argues thel autsiders deferred to them ag tribal leaders and they . -ted as mlermediarta
1or the triba  tn the FD, the OFA reviewed numerous accounis of the ratlesnake h,nln_; and cllb aﬂd
gheervad that Harris and Cogswell are "essentially never referredta 1 vl i r
exception- in the 1908 NY T arlicle. The OFA argued that they were wel-k to n
The OFA «:nciuded that there was no subslantial svigence ! 1 Hn Tt rxany alher Schaghlicoke
acting 2'. leaders in the early ”
Inthe PF, the BAR dismissed the claime of tie peitioner -
aulharity and baadership. The BAR describad the Club as "msd
petilion alsa claims thal the Cogswell's and Harns' were o rkogpr
of the Reservaiior’s physical emvirorment and witdbfe. I
addressed the pelitieners argumenl of "eullure keepers® via the ™ T
evidence of cuilural transmission betwean family ines. ard Lhat tr evidence for lransmission -
basket-making and snake huntingfhandiing. Furthemore, the knowledge of haw Lo tunt and F.or
“was not imited to Schaghtinokes but shared at least to soma degree by non-Indiers in the -
102). "Thus there was not good evidence here far poltical feadership | * James Ho n- eorge -
the others cited” (FD, 102)

The petitioner slates thal the article provides evidence of bibal leadershe as e =¥ Arne as
(ribal inlermediary and culture keeper He shows & reporter around the reszrlion, - © iy by triha]
members and Induces him Lo buy @ basket The pefitioner also argues thal Cogswell ard Harris were
porirayed s culture keepers by préserving and Fanding down tribal krowledg= of ratilesnaks lore 1o the next
generalion of Scheghticokes. Tha petitioner did not explain fow ++ to whom they did this. In the FD, ite DFA
argued that there was ro evidence that basketraking for sale at the t-1+- was a tnhal stralagy "t
ohsarved that Harris' wife, a mor-Indian, made and sold baskel= for the 1909 hunt; that did ont make it &
comemunity sffort  As for paseing down knewledge Such as raltiesnake lorg the DFA noted that the eviden:s
deenribed conlinuity within family ines rather than in interfamily refationships  The OFA ronciuded the! there
was not adequate evidance far the political keaderstip of Harri=, Cogswel and others based on ther
axperience as "culbve keepers” (FD, 102)

“his 1T pedeewe uzss thig arfiela o aesie that George Cogswel was a ribal laader siwe he acled as a
iterreediang Bir the triee with 1he Eri Y w1 Inthe FD. the OFA oheerved that Lhe article noted
1 b kg - a meeting ag. of the
Clcb, The v~ as a tibal leader, and the OFA
oo
The SIT patition argues tha! e MEWS it ore
status as a tribal leader amd edturg keer < 1 To g ih
dimepoastespslice in the Colonial Division®™ ! 3 parada in

{and Cogswell) were well-known I the region and Lhal the It
reservation. However, the actounts of the parade do not b
or even nominally as leaders of Lh=

The petttioner argues that this article demonstrates that Gearge Crgswel was a 't ' | oo furctioned
as an inlermediary between whils outsiders an the Trikbe™ SIT. ¥ - The GFA .
behalfl of It » Club” and was not evid+ - 1" w1 political 1
8ehajh
The SIT patitian argues that the election of George Cugswell . dercnstrated -
knowladge” that tribal members had anct that knowledge ‘mdn:aied an et
white Kent folks." The FD ismissed that argument and noted thal
Schaghlicoke invalvement in the election or =pp- 7 mer! to Club offices
man® was t-14 &, 1 non-trdian,
The SIT petition discusses lhe events al a Club gathering, inchuding the bor - juny -t
Ciub members. The petition refers to Haris' rale "as an itermediary between white - .
Neitiher the PF nor the FD discuss the article, hut the PF noted that there was “nothing to indicate =
[participation i the Ciub] showed leadership of Schaghticoke Indians” (PF 1253 = 2 suggeste that
Harris particicated as an indavidual,
a prliioner argues that the news account of the funeral of Mary (Kison) Jeasen demonsirales that
1oecl ek @ beaditecn d leadership role as the ovesseer al the ~r1ern oy oo b ctgp e b
fe.rle robug pe s it i the Trise nlhe £D. the OFA concurred that the role of sexton fwd "some indizzton of
atatug w ke Suhgeleake viase community” (FD, 85). The CFA also questioned the rahure of the cerememy
as a "native American hurial”
The petitioner listed this trangler of jurisdiction as eviderce of erterion f25 Itadids: * -
I the RFD. the DO! declared thet the cverseer systesm prior to © 72 and the transfer -, 3
privee evidsnoe that demonstraled & bilateral poliical relzt ¢ by o e the group - - that belweenthe groug:
amd the stale.
The petilioner 1=ted ths lranefer o puidiie - a3 evidence of criterion (2] M-
Inthe RFD, 11 DOI declared that 'k« proer e 1928 and the
provide evidence that demonstrated a biaterl ¢ relationship within the group - ¢ that between the group
and the state

lkate ‘ames Hamis by
kT
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B-48, Natienal Archives, indian Affairs, L<"ter from
George Cogmwel to CIA 1. Libe's resenation,
v2rRE

A-139; Frankhn "Swimming Eef Bearce, “vebier *
SF ko Indser

Nﬂmbﬂnb\llEB-SI 7 “escrbed & as ©T
wimmaNYre-adeﬂm

B-52. Malmh from the Schaghiicnke Indsan
- < r bt “g31-18at

-r, 1878 C7 -'aie Park and Fovest Dep
Ferr R or e ribe, 1925

A2 F

B-54, Untided material re ros e
hut na fureds fof repairs. 19 -

A-36, Slate of CT, Park and Forest Covrrssin.
Mealing No. 282 31755936

E. Bearce/Swimmning Eef to Speck, %/13/1839

A-5%, E Bearce/Swimming Eel Latter &> Frark
Speck. V54840

Powwow. $340; "Kent Indiane Hold Three Day
Daree " £1771040

Pow-..i o " 147 Newspaper article from Bridgept t
Post, 8711041, "=~ o

A-32, Soulsby, 1979 . mkﬂ. Stale
tranafers juriseiclon <1941

A-B1, Sehaghticoke Fund Reparls 1941-1347

pp. 1268 36138

p 137

pp 27, 128

p M

oy 134-135

p 1w blor
pr "04-115, pp
122-123 pp 55-57
Nome Mane
Nore: pp 18-50
e pp. 43-50
Newre: p 50
Pt pp. 48-50 $6-57
pp 195107 None
pp. 105. 159-110 Nane
pe. 109-110 None
pp 108--10 Nore
fp 109-177 None
e PP, 49-50
iNore: pp. 48-50

The petitioner cites a letter kom Gearge Cagswell to the Cammissioner of -4 :n 2441 - regarding -
reservation, Na further details .o ircluded ine:l: in g the cortent - [ 'he letter It i wnclear why
cited the Tetter. *'oreuver, George Cogswell died in 1923, Inthe FD, the OFA maled that the 57°¢
ciled & 1825 leiter from Julia Cogswef Batie tn the Federal Guvernment conceming '+

reservation. It unclear as to whether thi- 1. the same Jetter or whether it penains o

the pelilioner's citation omits the content and »+j:lra'vn Inthe FD, the OFA -t <re =
evidenca of Schaghticoke concem in the 18203 :t +~ the subject.

~ batween 1933 and 1936.
1+~ ot Harns as Sagamores
W an n 1936. be was

The pelilioner argues the following from the 1955 Bearce [oll=r =t +al “rr
the tribe "reorganized" and elected Wm. Cogsweill as Sachem. £ -1l k"2
and Bearce as Medicine Man; 2} As Beares telis it, o the Tederai |2
elected Tribal Chanrman 3) Frenk Cogswell became sacher/chief of the 3 Noem L
inthe 1930s, the Schaghticoke formelized their leadership and crealed elerted wmmm The AR niv DFA
addresaed aspects of these claims inits PF and FD. Inthe PF and FD, 't~ BAR and Lhe OFA mmﬁmd that
there was litile evidence that Wiliam Cogswell had been a leader (FD, 155). They slaled that thers was
evider:e fer Frark Cogswell a3 a leader from the earfy-mid 1930s uli 1957, bt nol earier Furthermare,
neither the STM or the OFA could find svidence of a land claime lawsiil in the ULS. Cari of Clawne = i
1938 111 107} However, there were sufticient delais lo ate activibes and organization, at kast
sinca the 1838-39 pericd (FD, 107-10

Th~ BAR determinedd il . o, ty ety thal this 1934 soop pom a0 oot - s that of Franklin

g Eeli The SAK early 0 ored thal ihens was no ewder<e that Bearce was of

ey an ol per ke 0 i3t of GT or tribat members considered him as such. % &

ar why Lhe peiee nenncluded this as evidence for criterion (Ch

itrrl these reports of the Indian Fusd 13 cwdefce of criterion (k). [t did not provde an

eaplanation In :he RFD. the ADS Heslarer 'Rat guardiznship role does not privide: evidence o
mepl wre )

The pelitioner listed this transfer of jurisdiction as evidence of exilenon i 1t did Fsd L1eoy

inthe RFD, the ADS deciared that the nver wrr s SN AT tar Fer ol urot e did pol

provide evidence that demonstraled a bity r.:l ;-r 141 r ! kit between the

gt e

Ny wiher i

- 10 and thal a decision was -1
£ (g). Intra FFD

seze e ener

The: SIT citea a latter - iy et e ol lhs Kilsm H
mmové it rather than repair it. No explanation is pravided as la Fr w 1h
ADS conciuded that the maintenance of the resarvation by the 5 1 i =

The petitioner argues that the inciusion on Schaghlicoke on the Stale's Rt |-« wwibe borabs - Stk oem

Forest Gammiss|on was the overseer demonstrated that the State recognized the fribe - 1 = e - Indian

CrITey "he petliaaner also argues Lhat the Commission was igrarant of off-Resermbion member and
Ikl toneiutic e thal the triba had no formal feaders was incorrect N ciled Bearny's 1955 lettes = 44+

claims ol the Gngswells‘ Kison and Harris a8 elected leaders a8 of 1933, The PF ard FI) accepi=d ihe

State's 1038 report regardig tha lack of Schaghlicoks leaders as accurate Inits RFD, the ADS aflemed the
FO's dalsrmmatian that there were na Schaghticoke feaders m 1936 and concluded that the evidente 11z !
whas insulficient Lo salisfy criterion (o) betwsen 1885-1938 Furiore r» in s RFD. the ADS declared there
was insufficient evidence that the i jone between tie ves and it
political crganizalion amd activity. The guardianship rale of the Blale did net previde evidente of nitadion [

The SIT argues that Hra August 1539 reply - a Speck letter shows Lhat Frank Cogswell was idertified
as a Se-hem ard tkes a4 tribal leader  Oddly while the Spack letier aklegedly asked abid the
e pemmenty e pelraaes i o include any otber nformstion withn Bearee's reply  One
2 could be a r:t source ¢ materal. Inthe Fi the BAR observed thet Bearce iwited Speck
g a waneyee and identified rimeelf as a medicine man. In the FD, the OF 2 - - Lhe PF
accrpted Bearce's deseription of Cog -+ ag @ Sachem in 1939-40; however Ihere 1 r « .~
Cogswell's activities or aclians as a lseder The FD cancluded thal bis role wax largely ceramonial.

The SIT argues that Bearre's August 3240 seply Lo a Speck fetler demonsiraled poitical authority Uhrcugh
Bearge's alleged identilica’icr «f Frook ¢ H poi:
intermediary between the
of the pan-indian Federated Eastarn |+,
individual, & member of ke Lesgue or v, ol
powwew was evidence of palitical authority since
such an event Inthe FO, e OFA noted that the =F
in 1038-40, howewer, there is no digcussion of Cogswel's aclivitien nr actions ak 1
thal his role was largely ceremanial, Furthermore, the FD found thet the balanes ! the evidence for the
powwows was that pan-Indian orgarnizalions urglmmd and managed the prwwows. Nether the STN nor the
SIT provided direct evidente of planming ar izaticn of the events.

rred

The SIT petition discusses an autumn 1939 "indian Day” celebration and powwow and cies lo severa!
newspaper articles describing the evert 1t agserts that the annoucements and arlicies provided information
an the tribe's leadership, particutarly Frank Cogswell. Cogswell, Bearce ang Earl Kiison all participaled in the
event's procesdings. It also reiterales the tribe’s claims conterning leadership of the Cogswells and =f Hamig
parlicularly regarding the Raltlesnaite Club and as “tuiture kezper" = The PF and FO addressed many - |
thege matters elsewhare, incluring the claima of leadership i b < v i ord 17l b T Thetn
ohserved that substanlial evidance suggests that po e mgemhrns organirad and plannad the everis,
and that there is no signifi evidence of iong (FO, 1091163

The petitoner argues that the "Com Dance” gvent indicates Schaghticoke poliical auhority sines B wag hetd
on the Reservation and tribal leadership would have reeded to give permi~sion i~ the par-Indian nrganizalimy
todoso They alsa stale that tive Kitle of the news report "suggenis thal the reporler o o2-ro v e
Schaghticoke participation in the managament of the evenlL.” It is unclear bow Lhe petioner came tc: thid
conelusion i (ne FD the OF A did not addreas the question of permiszion for use of ke Reseraion, &
argued, howewer, that thz pan-Ir 1.1 oo ale © : were identified i csher accounts as the key paity and
cited to an article that the petilioner did 1n ™ r-Fzrenc: inwr : Invade Danen’, 881840} (FD, 109). Among
the Schaghlmka anly Frark wrliwor e n e as perhaps having a mlke i organizing (through his
mitar vt 1he pan-lrdian Federated Eastern indians ieague. The OFA

& may t.1.= largely - A2l - | okd the event.

suggestcd that the

The 8IT petition does not discugs the 1941 powwow A-:1= em -1 re; te

Inlerestingly, their brief description of tha event is, "Annual Carn Harve#ting Fssuml of the: Fedamled 1

League takes place on the Schaghticoke Resarvaion ™ The PF ailes 1 il Tre o

1841 Tha article described the everl as being sponsored by -+ T ar « [ 4+ chaired by "Chief Grey Foot
{Mohicany", and attendzd by BNOO non-Indlans and "800 India - tiwas oo reg - r'e < thal Frankkn Bearce
wan the chief 2nd medicine man. The BAR cbserved that a = - [in their mierviews) descried

gatherings or "mformal powwows" kit Lirly Inek ple inthe =006, These could be activities by the councd,

Little detail was prenided. Mer ceuld he dates b= pioned down te the 194041341 pan-lribal powwows. Theus

el el refer to the 1943 council,

The petilioner Isted this transfer of jurisdiclion as evide: == 11 n=r 66} ' provide an exphrahm
intha RFD, the ADS decfarsd thal the overseer sys‘em Erics to TIZF an ran fer
pravide evidence that demanstraled a bilateral political relationship wikhin 1= srop 10
and the slate
The petitioner listed these documents as evidence ol criterion {¢). 1 did nol provide an explenation. 1n the
RFD, the ADS slated that the guardianship rale cf the Stale did not provide evidence of criterion {c)

CTP APPX041



)

7a

a1

A-144. ICC, "Order Dismmiesing Pt~ = 4911958 pp 27 10%145  pp 60, 122-124

B-58 - 772 ICC Gase Petition Decket 112 po. 37 438-145  pp - 1224124

ATY, Waterbury b - Flar - 7T RS ool pp. 105107
B-58. Henarelta Peckham - . 27 -43 544
*Offiaal Minues", 148-140 pp 112113
A-32, Soulshy 1979 Late 5960 ribal movemenl ad
n creation of CT indian Affair Councl. 1973 p 153 MNone:
A-92, Kaleher, Indian Affairs Coordiws~c Merrr
eTT Nore Nar=

p- 57

p. 57

Nane

None

pp. 48-50

‘The pelitioner argues thal the trie's ICC dlaim, filed ¢ 5116/4951 and o 1 sed on 9/9/1958, demonktrated
community ana palitical authenty i did nol | rovide an explanation as 1o b s tbe s s - demonstraled these
atiributes  [nils PF, the BAR i w1 che ol iiner 5 BT 200t [k n the trbe's rerter by
su‘hmnltad to the ICC with Lhe 410 | assered that te claims esues F .o showntobe "= : -
f IFE 27" Inthe F&, lhe DFAwreredlhamen marer g ! the
¥t k3 Be e B et e e which the ICG
wrurity  The OFA slated thel Beance "worked closely with
addrecsed Esues «f 7o ' rruembetshp' FD, 123, The

i e lved, ndicated -1
- [igures and that act

iFD re-gvaluated the state relationshm with 15 A the ICC clam or e
political crganization and activily around i, 'to BIA sv ol Larns s the state
relationshap, the petitioner rd =4 12 et the requrements for o fro e T8I6-1967

The SIT petilion argues that the ICC claim shows that the Tribe "had politica! recognitior f be heand in Lhe
Commission and polilical authorily wes exercised by sung the United Slates govemmant. ' No furthes
explanation was provided The DOl did net interpret the claim simiary. it reviewad the poRical proise: s
organization used by the STN Lo demorstrate intemal poblical inlluence and ewthoriy and whedher the
membership was engaged in the process, Review 't = r- vy '3 for A *44 for further dizrezsinn of Lhe G0
ciaim.

f “nthe FID the BY

evidere that Frﬂnk i was identified @8 |- -1 furirg fy Liter e

unlif his death in 1953, but not earlier” {(FO '07). "hx rankadge o ke

conchuded that the evidence ravealed that he largely acted in a caremonial role and -+ re

s j-1.m1 Feie I office e held in the organization establizshed by Bearce * OFA determined thal such
activities "alone is not ewidence of leadership.™ (FD, 107}

The SIT petitioner briefly described & council mesting held i Oclaber 1954 where efectiorr f <1271 '
wers held. The DOl did - v pule Ut The petitioner also asearled hal Howand Hanis was elecies "Cheel
of tha Tribe * While the BAR and OFA accepled thiy they questiraed hiy sotia! leadershin role
relationship with the memberafip and with tie il I the BE () - D5k o
he had a relationship with the State or that he exercised a = jrifiuars -
considered new evidence and argued thai Harris had been invohved In some degree
an ally of Bearce and a participant on the Bearce-gra councile. Toward the end of
may have been lwo axr> ol buader by which coud explain the very different
irerviews. That aaid, the FD focusied on Bearce's leadership amd did not attempt
argument of Harris as a leader.

The SIT refers Lo alate 1960's tribal £ffort led by Schaghticokes and thal it fed i Lhe creation of the CIAC,
No primary sources provided. The pelitioner provides ro details about the efforl or whether & was = ;-2 -
by the membership of the lribe  The PF briefly discussed an effort to change the Slale’s r:!5'er '..; 7 F the
tribe~ in 1970 thal resulted in the creation of the CIAC in 1973. The BAR reviewed mirudes - tribal meeling:
r e ook the

and fourd that the Schaghticoke were suppostive of Harris' effort 1o change the tribe's <~
State.

The petitioner cies tr: the 1977 ke leher v about he slate

explanation. They may b arrems; st thees belb 47 re-poee b

la the Dept of Exvirorenentat [ 'rre | he Tranan 249 1

retationship. In the RFD, the ADS o

evidence that demonstrated a bilalzoil s
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UHITED STATES DISTRICT COURY
DISTRICT OF CONNECTICOT

I VP ———
0 e ]

TR LTt

 SCHAGHTICORE TRIBE OF INDIANWS, CIVIL AQTION H-T75-L2Z5

13t al.,

PLAINTIFFS,

W ay gk Ay

tktr el

V.

. KENT SCHOOL CORBORATICN, INC.,
at ali,,

an »

DEFENDANTIS .

—LT

BLAINTIFFS' RESPOMSE TO -DEFENDANTS' INTERROGATORIES

i Pursuant to Rule 33 of the Federal Rules of Ciwvil Proce-—
fdure, as amepded, plaintiffs Schaghtlizoke Tribe of Ipndians, Teudy
Lamb, Fay Peck and Cathavine Velky, respond ta the interrogatories
propounded by defendants -Kent School Corporation, Inc., Praston

Mountafn Ciub, ¥. Eruce Boleomon, 25 consarvator of the Egtate of

Florense E.¥. Baker Bonos, Arjay Miller, Francis Millex, J. Eorier

{1) Idankify the incumbeat Chief of the Sohaghtiscoks Toib
of Indfana and cli fovmep Chisfs of the Trike. State as to ach

iauah Chiaf the dates of his tenurs ir officc.
|
: The Eraditiconal leader of the Schaghticoke Tribe has bzen
!nfe::aa to variously as "Captain” (in the zaze of l_‘z'i&aan HMauwes,
for example), "Sachesi;" “grand Saghem,” "Chief Sagasiore,™ or
"Chief.” The incumbant leader of the ;Schaghticexe Teiba 15 Chief
Irving Bazryis, 0ld South Road, Litchfield, Congecticut. He is
i alay President of the Schaghticoke Indianz of Eent, Connscticut,
*Incorparatad, the ordanization incorporated by the Tribs for pur-
pozes of doing dusinsx: in the State of Comnechticat. He was Eirst
|| ¢lected in 1968, succaeding hisz father, who was Chief from 1254
until his desth in L947.

Brinton, Jr., and Bayusnd Cross, daked auwguzt 15, L1875, a2 follows:

{

et mA A TREA & W LS AW mem—n § Mk Spreyes (3w —
.
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!

"of tha interpal fupctioning of the Tribe prior to 194%. ‘The fol~
i' lowing is ap incomplete list of tribal leaders, The precise dates
| of their temure are not known ko plaintiffs at the present tima,

ey —

JR—

Plalntiffs are wot in possession of any writben acoounts

e g e

1
» buk will be supplied as soon as this information is available to

=y

— e e,

—_— e e e e TR T

|
|
|
|

|

g;:’riﬁdl Counail of the Jokaghticoke Tribe of Indians othasr than the
I

Iiln’-'hiﬂf und {dantify all fovmer auch officers cnd membeirg of the

Iii‘.ribal Council. Btatd as be aask gquck offiver and member af the

rplaintifts: -

i!’ribnl Sounoil the bitle of his office and tha dates af Hs renure

in office. .

N T

Gideon Mauwea (“Captain" E£row approximately 1735
until his death, ©. 1785}

Henry Earris (Father of James Pann Harris)

James Pann Harpis, 4. 1904

Re

William Cogawall
FPrank Cogswall (Sachem e, 13440) :
Thecdore {{ogswell

Earl Xilson 1949-1954

Howard Harris 1954-1967 v

Irving Harris lY68-present

[3) dentify all incumdent officare and membera of the

officers and Council Members slected in L349:
Elewaththum Swimming Bal Beares - Chairman
Theodore Cogswell - Treasurer

i A A Nl SRR o m e

Heénriekta Puckham -~ BSacretary
William Pan Rugsell

Officers amd Council Members clzeted ian LA54:
Elewathchum Swimming Eel Heaxrece — Chaicman
Theodore Cogswell - Sagamore

e e T W —y———— T — e b w—
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Peabea 8

"

Jeangtke Repault = Traasurar

e a

Eenriskia Peckhan — Sseretawry

' Council dsmbers elacted in 1966:

’ James Hennesgey - .
- JamEs Hénnessey, Jr.

Mabsl Bizch

Paul Velky, Jt. :
&c¢lene Birch
Catherine Velky
Jaseph Velky

IS T I L LN T A
-

Following incorporation of the Schaghticoke Indians of

jBent, Conbeeticut, Inc., Council wambers are alyo direcktors of

A e mr maT= R R

1
the corporation.

OfFicers and Conncil Members elected in 1972:

Ty pr—

Claude Srinage ~ Sagamore and Vice President
Claodatte Bradlay - Sscratary-Trassurer
Mabel Birch
Ruth Sarby
Trudy Lanmb

I Catherine Velky
i Baul Velky, Jr,

AR

*

. mmd s M i e RS e A o N

!I

i afficers and Council Members slected 1975

;I Claude Grinage ~ Sagamore and Vice Prexzident !
?! Clavdette Bradley - Secratary ;
f Rent Grinage - Trezsurar

%, Kay Fsck i
i; Catherine Velky

v Paul Velky, Jc. i
; Trudy Lanb }
E: Kennsth Duval (removed 9-20-75) '
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Plaintiffs are not in possession of any written acoounts ;
,Of ths internal functioning of the tribe prior to 1249, and da nm:!
‘Imuw the names of councilors ar offfcers prior ta that date.

:_ {3) Ydentiyy all surrent membeérs of the Schoghtiaske
l;m'-r:ba af Indiazna,

Aam—— -

Ia.unast, Benkrice BISROP, Edwsrd Jx,

Asomer Avenue, RED #L 16 sSkrline Terrxace

Jewstt City, Connecticut 06357 Danbuxy, Conpecticot 05310
{ENDREWS, Glen Bisgor, ERdwerd

iAgsmar Avenue, EFD 23 16 Skyline Torrace

l:l‘ewetl: City, Compecticut 06357 Danbury, Connecticot DGELD
ANDREWS, Xevin BISHOPR, Glorcia

Assmar Avenws, EED §1 14 Chapel Place

-

Jewstt City, Connecticut 05357 Danbury, Connecticut 45810
BISHOP, Laurel

BIRCHE, Arlaha ) :

153 Malletk Lana

Iew Milford, connesticut 06774

BISHOP, Ralpk §

tHIRCH, Charlote 105 pil Mill Road

102 Elm Streek Rwk. Danbury, Coonectisut D6BL0

New Milfard, Connesticot 058776

! BISHOY, Ralph Jr.

EIRCH,; Leot 105 oil Mill Road

Ivep weileville Dankbury, Commecticut USSLD
,jmaw Milfexd, connecticat 06778

z BISHOP, Robart
BIRCH, Rarold 16 Ekylins Terzace
' RED. Danbury, Connecticut G5810
New Preston, Connecticunt 05777

BYSHGP, Shalley
BIRCE, galph

Bathlehem, Connecticut 066751

«  BISHOP, Timothy

BIRCH, Mabel 16 Skyline Terrace
v 302 Elm Street Exi. banbury, Connecticut D3BLD

Newr Milford, Connectiouk D776
BISHOF, William C.

A men ww oan mrmm— e

v o ——

IBYRCH, Shirley 14 Chapel Flace
102 Blm Street Ext. Danbury, Conneckiouk Q5810 *
New Milford, Commeckicut 06776
. BISHO®, Willlam Jx.
‘nmcz, Wwalter 14 Chapel Place _
}E’:iscn, Paxas 75034 panbury, Comnscticut 065810 ;
BOURQUE, Caral !
Esxsxop_, Cyathiea 668 So. Pina Creek Road

Pairfield,; Connecticnt 054340

BOOBRQUE, Coray
668 Sao. Pine Creak Road .
"BISHOP, Daniel Fairfield, Conmecticut 06420

CTP APPX049 CT-VD04-D0051 Page 4 of 20
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\ BOURQUE, Jody
127 Marion Btreek
}Briﬂmdﬂ. Comecticut 06606

i
' BRADLEZ, Claudatts Grinage
{155 Parkway Drive

h Stratford, Connecticut 06457
i‘BRRDI.B‘!. Jonathan {Coggswell}
. 195 Parkway Drive )
{ Btratford, Conneckticut 06487
t

E BROWN, Jeanne M. Coggswall
. South County Trail
uxemn, Bhode Island 02836

# BROWN, Tisa Maria
il sauth County Trail
Kenyon, Bhode Isiand 02836

BROWN, Helanle A.
South Councy Trall
‘Fengon, Rhode Island 02636

i

BRUWN; Thecdore E.

Sputh County Trail

¥enyon, Rhode Ysland 03836

COGSWEDL, Beatrice
B6~15 208th Streek, Apk. 3I=D

POGSWELL, Theodure
555 Berkeley Avenue
Orange, NHew Jersey 07050

COGSHELL, Yrunan
Rouke 1
Bguinuik, Pennsylvania 18417

ICECCERELLZ, Roberta Harris
1387 Summerfield Avenus
fnri.dqegurt, Connecticut 06GLY
i1
{CRONE, Anthony

1341 Madison Avanue
Bridgepore, Conpectizat O0SG05

[cm, ¥atherine

1341 Madison Avenne
|§.Ezldgupc:t-., tanneatiout 05806
b

I}dmﬂz, Paclette

I{zsu Madizon Aveuce
I:Bti&gepozt, Coptiecelout 06606
o

csIRE, Barbara
];Fulmestune Avenue
,:B:idgapart, conpecticut
.0SIBE, Cathy
"E‘ﬁhﬁestﬁne Avenie
l8ridgaport, Conmasticut

Futineatune Avenuae
;Bl:iagepcrt, Conneoticut

Queens Village, Wew York 11427

PUVAL, Fennath Lydam
2 Greap Hill RBoad
Oxford, Coonecticuk

ELLIS, Leon
100 W. 215t Streeb
beer Park, Wew York 11733

GARBY, Adele Hargcls
13 Woodside Tesracs .
Milford, Conneskicut DE460

GARBY, David
23 voodside Terrcace
Milford, Comneckicor 06460

GARBY, Michasl
23 Woadsids Tervreass
Milford, Connecklout 06360

GABBY; Rath
23 Woodaide Tarrace
Mit¥ord, Comnmecticukb NE460

GONGALVES, David, Jv.

92 Tolman Skreed

Norwich, Conacctiouk 44360
GONSALVES, Elzina

92 Tolman Stresk

Norwich, Comnucticut 063160

CONSALVES, Virginia
92 Tolnza StrEat

+ Morwich, Connecticut 06350

CONZALEZ, Bette
P.T.
8ldg. 7, Apt. 208

Sridgeport, Connecticut

CONZRLEZ, Luis

P.'T. BARNUMN

8ldg. 7, Apt. 205
Beidgeport, Connecticut

GRINAGH c.'i.m.;.ﬂt M.
195 Pariway Drive
Seratford, Connecticuot DG6I97

GRIMAGE, Xent
21 Hobgan Street
Brighton, Massmchuszsbes 02135

CRINACE, Fomald
195 Parkway Deive
Steatiord, Connsctiout 08457

GRIRAGE, Sarah Cogygswell
255 Davanpark Skpoet
Bridgaport, Consacticut 05607

GROVES, Yenny Louisze
4% Forxrt HIiIl Avenuns
ghelton, Connecticut 065484

GROVES, Saopfra
18 Fort Hill Avenus
shalton, Comnpecticut GHdid

5
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SMARRIS, Charles
Fss Herald Avenue
inridgeport, Connecticut USE05

‘HARR:S Jamas
P40l Summar Field aveaus
.Brirlgepnz-t, Connecticut 05610

HARRIS, Howard
. 259 Bummerfisld Avenue
. Bridgeport, Copnectisut 0G6L0

rmars Izving A.
fora Sauth Road
"I.:I.tchf:.eld, cConnecticut JETSY

m pant -
‘01:1 South Road
Ui vohfield, Connecticut 06755

!HARRIE, Eateri
0ld Fouth Aoad
Litchfield, Conmacticot 06759

HARRINON, Edward
152 Smith Styaest
,:berhy, Sonnecticut 06418

|mn:sou, Gall -
hsz Smith Struat
Derhy Coanecticut 06413

laARRISON, Ronald
t152 Smith Street -
Derby, Connecticut 06418

HENNESSEY, Janss, JT.
B8 Harald Avenus

laousa, Arthur III
$1.34 Waldorf Avenue _
Bridgeport, Connecticut 06605

JOENSON, Geurqe
!G::a\'e Street

-

JORNEON, HMarold H.
33 Lincoln Btreat
Plainville, Dopngaokicak 88062

:i JOBNEON, I4illian
iGrova Strest

‘JORNE0N, Phyllis L.
Ezst Flymocuth Boad
I.Taxxgvllle, Connastisut (6786

l
IIoHMSON, Shipley
wBox 166

"JOHNBGN, Philip L.
gast Plymouth Eoad

— L am i Wb 2 PN

JOHUSOH, Tregg P.
BEast Plynouth Rozd

Terrywills, Coonecticut 06788

KALADRTSH, Arthur, Jz.
71 Elm Street

Trumbull Br., Connstbicut D6SLL

FALADISH, Cherie
71 Elm Strest

Trumbull Br., Connecticut 06611

BATADISH, EBlizabath
71 Elm Skraek

Trumbull Br., Cotnentinuk 06511

KA¥SER, bBrenda Lee
Agzalea Court .
Malbourae, Florida 324901

KRYSER, Eric
21 Beaver Brook

Hoad
Danbury, Cosnecticnt 06310

KRYSRER, Sazy
Gragsy Slain Street

Berchel, Connaecticut 06B0L

RAYSER, Hazsl _
39 Griffing Avenus

Danbusy, Connectisut 06810

KAYSER, Liza Ann
Azalea Courk )
Melbourne, Flarida 32901

FAYSER, Fonald 1.
23 Beaver Brook

Road
aridgtpurt Connecticuk DEE0E Danbury, Connecticut 08810

FAYSER, Tercy
Azalan Tourt _
Malbourne, Plorida 32961

FTAYSER, Tarry Lans
Azalea Court

fow Milford, Connechicnut 0877&elbourne, Plorida 32901

EILEON, Dawld

KILSON, Jeffery

Hew MilFord, Connacticut 06776

EItson, Rassall

LaCONTE, Johnette Ray
81 MoKinley Avenis

buew Milford, Connscticut 0577@ridgeport, Connecticut 08504

LAME, Erin
57 Akron Streat

e ! ———

TR L Ty e

(Tarryville, Connecticut 06785 Meriden, Comnecticut 06450

[l
I
1
1
L3

a
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I.m, Jason

-51 Akzon Streek

'-Mariﬂen, Conneeticut 05450

Iimm, Trudy Ray
|57 akroa Strect
flmiﬂen, Connecticut 06450

..L‘.’D!‘.M, Stevan Michael

41 Haw Street

;; Shelton, Conpecticut 05484
[H
rL¥DEM, Wayns J., Jr.

41 Hew Street

i;she}.mn, Connecticut 46464

iLYDEM, Wayne Joseph Sr.
41 Hew Street
-Shelton, Connecticut 065484

[ MOYNYHAN, Louise Rarris
Wast Stxeak
WLitohfield, Connackicut 016759

A% Griffing Avenue
Canbury, Conmectiout 06319

HaIIEB.’ﬂ', Einberly
”39 Griffing Avenus
{banbu.ry Connecticut 08810

BADEAU, Michzlle
35 Griffing Avenue
Danbury, Coonssticut 06810

HADEAU, Patricia
208 Joeie's Ring Road
opxoe, Connecticut G64ER

JEAYf, Shelly
ﬂ39 Griffing Avenue
Fl‘.’ranbury, Conneckicut 08810

RADEAU ; T:aey
139 Crifiing Avenue
panlmty Conbacticut 06810

;namu, Valerie .
208 Josiu's RY
neoe, Conneo cut. 05463

r Hanocy

607 Bridgeport Avenile

il Ford, Connocticut 08460
'o'uzn., Muriel B.({Jounson)

iy Atwaod Street

,:E‘lainvﬂ.!.a, Conneckicut 016063

JPANE, Maxdorie
'2% Roge Lane
Ium:.-y, Connecticut 06810

feanE, Hichael
'IZS BOge Lane
'Dnnhury,. Connecticut 06813

"PBRHILLEE; Gilbery
1350 Blshop Avenues - Bldg. 94
Bridgeport; Connectica® 05610

ST

— o ——

BARMALEE, Julia
813 Chopsy Rill Road
Bridgeport, Cennecticut 06605

PARSONS, Estell Hagris
West Shore Road
Bantam, Conpscticut 65750

PAASUNS, Scott
West Shore Hoad
Bantam, Conpecticut 08750

PECK, Alan Bdward
paper Mill Road
Hew Milford, Connecticut 0776

PECK, Gregory Richard
fapar ¥ill FRoad
Hew MilEord, Connscticut 06776

PECK, Ragdy Renaye
Paper Mill Road
Waw Miiford, Cotnagtlout 06776

PECK, Hay
Faper Mill Road
New Milford, Camecticak (6776

PECEEAM, Henriebta
94 Elm Strewt Ext.
New Milford, Comnacticut 06776

EENNVWELY., Olivia
94 Blm Straet Bxt.
Hew Milford, Cojmectisut 06776

POMROY, Christopher
25 Rose Lane
Danbury, Connecticut 06810

POMROY, Daan

25 Rose Lane

Danknry, Connecticut 0GRLD
POMRCOY, Toni

25 Ross Lane

panbury, Commectiuat usslo
RAY, Darbars -

100 Wllez Stwoat

Bridgeporkt, connecticut UGE07

RRY, Margarat {(Cofyswalll
160 Miles Skreest
Bridgeport, Connecticut DGEU'?

RENAULT, Jeannette [Cogswell)
280 Sfxty-fifth Street
Erooklyn, Wew York 11220

RICH, Deborah
456 Roosevalt Drive
Seymour, Copnecticut 06483

RICH, Capdy
46 Boogsvalt Drive ]
Saymour, Cannecticut 06453

RIMCRIE, Friadon
111 wellsville Avenue
tlew Milford, Connecticut 08776
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! RYTCHIE, Gozdon J.

178 Fort Hill Street
rﬂew Milford, Connacticut 06775

TERRT, Ethal
Ceaasbrook Road
Hew Milford, Conneckicutd&?78

RITCHIE, Goxdon R.
578 Port Hill Strest
l'ﬂew Milfopd, Conneckicak 06775

THORFE, Lenore (Cogswell)
86«15 208th Straet, Apt. 3D
Queens Viliage, flew York 11427

TILPORD, David Jr.
€512 North Oranga Blossom Prail
Loskhart, Plorida 12810

TILFVRD, Ouan
§3512 North Orange Bloszom Trall
Iockhart, Elorida 32814

TILFORD, Gloria
6512 Worth Orapge plosaom Fratl
Loekhart, Flozida 3ZHLD

TILPORD, Scott
6512 North Orange Bicssom Trail
lockhart, Florida 32810

TXLFORD, Vikki
8812 Hockh Orange Bloasam Trail
Lockhart, Florida 32814

” RUSSELL,, Alan
i | 66 Walpuk Street
,Eeymnu:, Connesticuk 06481

I!USSBLL. Deonard
’465 Saw Mill Road
Wes!-. Haven, Conneckicut 05516

SFANAERIA, Frapcina
512 Ma::th Crange Blossom Teall
Loekhart, Floxida 328l0

RANABRIA, Frank, Jr.
6512 Wortl Ovangs Blossor! Trail
Lockbast, Florida 32818

SAMABRTIR, Ronald
E512 Muxth Ox
Lookhart, Plori

SILVA, Jessias E.
56 Bussell Avenus
Plainville, Conneckicut 06062

SIMONDS, Allce
Eenyon, Rhode Island D2834

Bloszos Tealil
32810

VAN VULEENBURGH, Brian
51 Miniver Stzeet
Darby, Connecticutds$is

VAN VULEENBORGH, Claude
Anderany Road
New Miiford, Connecticut U6776

VAN VOULKENBURGH, Slauvdia
48 Roozevelt Drive
Seympur, Connacticut 06483

VAN VOLRENBURGCH, bawn

SIMONDE, thristina
Kenyonh, Rhode Igland 02834

SIMONDS, Guy )
Xenyan, Bhode Island 02836

SIMONDS, Lawrence S,
Kenyon, khode Igland

STMONDS, Tvoni
Eenyon, Rkhods Isla.nd 028356

TANL, axgon Chad
Lekeglde Road

m——nte

TANI, Charles G.
Lae Farm Drive

¢ Gelevieve Yachayang
Lakeside Road

TAHY, Gragory
57 Dadgiangton Road
Newtauwn, Connectictot 06470

TANI, Joan
48 Port Eill Avenue
Shelton, Comaectisul 06334

1'.1:&31, Joaseph
57 Dodgington Road
Hewbown, Connscticut 06470

L4

Scathbury, Connectivut 06488

{Southhnry, Connectloust 06488

southbury, cannecticur 06448

45 Roosavelt Drive
Seymour, Connecticut 06483

VAR VALTENHEDHGH, Blwood K.
265 Norkh Staté Streect
Anscria, Connseriout 06401

VAN VALXENREURCE, Geuae
46 Roosevelt Drive
Seywnour, Connactisut 06463

VAN VALKENBURGE, Gregory
46 Roosgyelt Drive
Beymorr, Connectiguk 05483

VAR VULEERBURCH, Lehnn
Haw Milford, mmct.i»:ut L1y

VAN VALKEWRURGH, Richard
52 Jewatt Street
Ansonia, Connecticuk D&40L

VELEY, Catherine
3172 Pairfield Avenns

Bridgeport, Conpecticat 06605

VELKY, Colatte ¢,
66 Yalley Ruad

Bantington, Connacticut 06484
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gﬂnﬂ, Collaen L-
!‘ 65 Valley Road _
* Huntington, Copnecticut 06484

- VELKY, Jamas
{ 12 Jonas Bill Eoad )
| Monrese, Connacticuk 06368

!e VELKY, John
i 12 Yones Eill Read
|'; Maontos, -Cogdestinit 06368

! YELKY, Jossph Jr.
;12 Jones Hill Road
' Monroe, Conpacticut 05468

VELEY, Jozeph
« 12 Jonas Bill Road
;Hosu:oe,, Conpacticut 06365

| VELKY, Paul ¥. Jx

i 6& Valley Road

| Bantington, Conncoticut 0E484
]

VELEY, Richaxd L.

511 ¥zin Strast

‘Ma'nroe, Connecticut 04668
WEHDEH, Lindz

Corbeite Avanue .
orfolk, Virginia 23518

I3

WILLIAMS, Docothy
Richard'z Road
Brookfield, Connecticot DPEZ04

WILLIAMS, Herbazk
6l Sheridan Strest
Banbury, Copnecticoue 0E810

WILLIMME, James Jr.
Rchaxdts Road
Brackfield, Connmcticnt 06804

WILLIAMS; James W,
Richkard's Boad
Brookfield, Connecticut 96804

WILLIAKS, Patty
Richard's hoad _
Brookfiaid, Conneckicmt 08804

WILLIAME, Ronald
Richari's Road
Brookfield, Conmecticut 06804

WILLIAMS, Sandra

Richard's Raad
Brookfield, Cannscticut 06804

i

— e ————————

b b — -

{4} specijicaily describe the location, boundarive, aizs
axd title history of the Plunds in ths Tounship of Fent, Connact-
feus, on the wyst side of the Fousatonie River" whizh zes alieged

in paragraph 1% of your zomplaint to conskituts "pert cf" the

3
A T et T Trve

Saboriginel tervitory?® of the Schaghticoke Tribz of Indizns.

The lacation, bo\md';.:ies. size and titie hiztory of tha
aboriginal territury of the Schaghticuke Tribe of Indians, except
for the lands which are the subject of this litidation, are not
known to the plaintiffs at the present time. 7The location, bound-

—

[sries, and size of that part of tha aboriginal territory of the
§St3haghttcol=e Tribe involved in this iilrigation are deserihed in
!par;agxaphs 29 - 38 of the complaint, as well as the map appended
t
[

jithe same 1s knowm ko plaintiffs, is as Follawss

thereto. The title history for those parcels of land, insofar as

-]

]
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"PARCEL #1% (Praston Mountain Club)

EI A portion of khat parcel purportedly conveyed by Herman
iiswiﬂ: and John Talmadge, heing a commitbes of the Legislatura, to
1

' Ebenezer Prasksn by desd of Sapteaber 1, 1801, recorded in the

i

;'Reut land recards at 10:318. The original partel (vhich also

gy —

’ incindes Parcal #5, clained by dzfendant J. Poxtar Brintul) was

& acdm

‘fostuuatad to be 600 Jcres.
: Ebenezer Preston and his family sub-divided the 600 acre

pareel inko seven tracts as follows:

Grankor: Ebenezer EPrastan

Grantag: Michael Barley

approximate sizZe: 50 A

Date, eto.: 4-27-1805, Fent land rscords (KIR) 11:32

Grantor: Thenezer Praston
Grantee: Aron Chappel
Appruximate size; 87 A

Date, stc.: 4-27-1805, ELR 1l1:83

Qrantor: Ebeneter Praston, John Preston, Smith Praston,
Jackson & Hanhah Wing

Grantees: Abijak Praston

Approximate sige: J41 A

Date, eto.: 3-6-1837, KLR J6:395

Grantor: Ebetnezer Preston, Abijah ?resmn,— John Preston,
Smith Praston

Grantes: Hannahk Wigg .

Approximata size: 183 A

Bate, eoto.: 3~6=1827, KLR 16:196

Grantozr: Ebenerar Preston, Abijak Preston, John Preston,
Jackson & Hannah Wing

Grantes; Smith Preston

aApproximake size: 58 A

Date, ete.: I=6-1827, TLR 1E:3197

crantar: #Abyrjah Pragton, Smith Preston, John Preston,
Jackson & Hannah Wing

Grantea: Ehenazer Preston

Approximate size: 52 A

Dats, eto,: 3-6~1827, KbLR 16:393

Grantor: EBhénszer Préston, Abijah Preston, Smith Preston,
Jackson & FHamnah Wing
Girantsaa: John Preston
Approximste size: 85 A
pate, abd.: 3I=-5-1827, ELR 16:358
HUBSEQUENT HISTORY ARON CHAPEEL LOT (INCLUDES HILSTORY J. ERESTON,
A. FRESTOH, 5. PRESTON and WING LOTE)

1. Chappel conveyed to Rufus Fuller, 10-7-1831, KLR 16:35%

il

L]
Hefprenca to Exhibit "A" to the Complaink.

i 10

n a
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Z. Fuller conveyed to Fent Iron Co., 1-26-1BBYL, KLA 25:513
Algo included in deed wore the following loks:
Camp {J. Preston§ Lot 90 A
A, Praston Eot 14) A
Smith Praston Yot 98 A
Wing Lot 183 A

T ey

3. Xeut Izon Co., conveyed all five loks to Frank H.
' Turkington, 7-31-1508, FLR IL:7l

4. Turkington canveyed ondivided interests {n all five
lots to Aagon Crutch (ELE- 28:453) , Bugene L. Phelps
(ELR 28:459) and Theron J. Lovaland (RLR 20:455), by
deeds dated Angust 22, 1808

5, Crutch reconveyed to Turkingtan 4-6-191A, KLt 28:618

6. Phelps reconveyed to Turkingter 1-3-151B, XLR 28:613

7 ggvﬁeﬁ.nd :eccmveg‘ed to Turkington 12-22-~1917, KLH

§. Turkington conveyed tg Chase Companies, IRcC.,
4~16=1918, KLR 303251

9., Chase Companies, Inc., coaveyed te Praston Mountain
Glﬂb; Iuc.. 1.-35*1925. 411 ) 3“:512‘

SUBSEQENT HESTORY (ICEART, BAPLEY LOT
1. Barley conveysd to Ezekial Thayer, {027-1839, RLR 15:67

> o« &

{Intsrvening hi.si:or:? not searehsd,|

2, Xent Schosl Corporation conveysd Thayer Lot £ wnum
Brown Melonay, 12=31-1362, RLE 52:442

3. Halonoy couveyed all of Thaysr lok west of tsi"l: Baxn
Boad to Preston Mountain 2luh by deed recorded 5-1B~
1964, RnR 53:300, 302

4. Elirabeth Czans Meloney, as sxacutrix of the William
Brown Meloney estate, cunveyed the remainder of the
Thayer Lot ta B.C. Xip Flash an trustae to canvay to
Preston Mountain Ql.uh 12—30-1.9‘71. LR 59:35

5. E.{. Kip Pinch cunvayaa tg Prestopn Mountain Club
5-26-1973, KLR 61:951

LI

PAELCEL $5 (J. FYorker Brinton)

A portion of that parcel purportedly coaveped by Herman

Swift and Jomm Tallmadgs, baing a Comaitces of the Legisiature,

to Ehanarer Prestnn by deed of Ssptember 1, 1801, KGE 10:318

1, Abijal Erestém, Smith Preston, John Preston, Hannah &
Jackson Wing copvaged their intersst in a 52 acre lot
to Eb2nezer Preston, 3-5-1827, XLR 1&:339

2. Preston conveyed io Qusatonic Izan Mountain Mammfag-
turing Co., 8-14-1832, KLR 17:71

11
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] 3. PRussell Judd acguiced the parezl by writ of executicn
" 2=-13-183%, ELR 181643

4. Betsey R. Judd, ¢k al., as heirs of Fussell Judd,
Convayed &0 Scphis R. Eaton, 10-21-1B7B, KLR 24:475.

5. Alice Eaton MeoBee, et 3l., as heirs of Sophia R. Eeton,
vonvayed o J. Burter Brinton 8-16-1972, FLR 6l:34, 97

T

o=

,PARCEL #2 [Kent School Coxp., Inc.) .

Consists of those parcels purpartedly conveyed by Herman {
Swift and John Talwmadge, being a Cormmittee of the Lagislatura, to
John Raymond, 9~1-1801, RLR 10:119 (approximately 15% A} aed o
gphraim Beardsley, 9-1-180i, KR 10:318 {approwximately 370 B},
minus PARCELS §4 (Acjay and Frahcls Miller) and 36 [Crosz). Fox
history of these parcels ses below. )

l. Heardslay conveyed his Iaterest to Raymond, 2-28-180%,
KR 11:48

2. Raymond convayed toé John K. Blaly, $-2-1838, ELR LE:1il}

3. Aira A. Blair reconveyed to Raymond, KL 1i:389, 19:434

4. Raymond conveyed to Lorenzo Morehouse and Bennskl
Caldvell, 11-29-1851, FLR 2L:5, who raconveyed to -
Raymond by various desds

5. gaymum! conveyed to cCharles Edwerds, 3-2-1853, ELR
1:83

6. Edwards convayed fo Rufus Puller, 3-2-1872, ELR 15:217

7. Pollowing Foller's death, his widow, M, St.John Fuller,
and hiz childrexz Florence A. Faller and Clarence Fuller
divided up the land 1-11-183. 3Se& Feut Frubake drawez
D523 KILR 20:479, 480, 48k

L §. #H. St.dohn Peller’s share was distributed to her
childran, Fflocence & Clarence 11-319«1l908. See Fant
Frobate drawer 9-155

9. Clarence conveyed a 14 acre parcel o his diugister
Plorence Baker Bonoy 4=28-1525, FKLR 30:509

11 COlarence Frllar and Plorence Fuller Baker cobveyed a
«84 X porcel to Wwilletta DeGarrio and Raymond Crose
$-21~1925, KLE 38:8Q- {this ia Parcel #6})

1l Florence A. Fullax gonveyed 1/2 undivided lntezest in
t:rus:nho_’l’ter daughter Placreasa Baker Bonos 4-L4-1931,
KLR t4

12 +#lorence A. Fuller Baker conveyed the yemainder of har
interdst to ¥Florence Baker Honog 4-19-1934, KLR 4G:477

I i3 The estate of Florence Baker Bonos conveysd to Retd
Sghool Corporation, Septembex 1966, KLR 54:450. Im
additiop ko conveyances 9 and 12 shove, the dsed re-
cites a dovisze fzom Flocence Foller Baksr and Clarence
t. I{ulle: Ea Plorente Baker Bonos, which I was unakble

‘ o locate.

iz |
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5

* PARCEL §#3 (went sohool}

1 1. wilifam willians and Hathaniel Crarzy {or Cazy} .
surveyad thiz lok 10-29~1751, XLR 1:519

2., Williams and Simeon Minor conveyed b Joseph Fuller
and John Mills L1-B-L752, KLR 2:98

3. Fuller and Mills partitioned the IpE, 12-13~1752,

rThee Tt

; . KR 2199 . .
. 4, Fuller conveyed his intereat to millx, 1-73-)753,
r . KLR 2:93

i

The subsequent history of this twact Is vary confused,
There ave no gonveyances -dut of Joha Mills. The land was evidenk~
ally divided on an informal basis between the childran or heirs
of Joha Mills, including Phila Hills,' Captain Pmter Hills, Philo
[i¥ills and Bradley Mills. The land predently le claimed by Kant
isanabl Corporation,; Yne., upder one ar wore of the follewing con-
Veyances:

1. From Liscie D, Fulley, 8-2-1307, KLR 27:738

2. Prom Clarence L. Fuller apnd #loTence A. Fuller Baker,
12-3-1931, KLR 39:313

3. Fzom Mary Bacon, B-8-1529, SLR 39:187
4. FPxom Josl Pratt, 6-11-1920, ELR 39:116

5. From the sstata of Florsnoe Baker Banos,
Sdptamber 1566, FLR 54-430

PABCEL #4 (Arjay and Pranciz Miller}

H. Thls parcel is within the area purportedly conveyed by
Rermao Saith and Joba Talkadge, being a Compiktes oF the Lagis-
lature, ko John RKaymond, %-1-1BG1, EGR 10:319 and to Ephxaim

Beardsiey, $=1=1801, KLR 10:318. Tt was acquired by dafendant
Kent School Corporatlon, Ingc., as part of the 15¢€E8 conveyance
-E!rom the egtate oF Florance Baker Bonos, Ses PARCEL #2; ooovey~ |
| Kent School Corporation, Ind., cogveyed this fract, con-
taininy approximataly 50 acraes, to defendants Acjay and Prancis
'm:.e:, 3-8~-1568, XLg 55:383,

1

b

[

!
PARCEL ¥6 {Raymond A. Cross}

iam:e 12 abova.

& 7
! Set Paredel 8, convevanca 10, abave.

:l 13
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|
PARCEYL #7 (B. Bruce Solomon}

1. Abesl Beach, as overseer for the Schaghticoks Tribe,
conveyed s 20 acre parcsl to Ezekial Thayer
b-0-1811, KIR 13:536

2. Thayer conveyed £a John & Juho M, Raymopd L-L17-1824,
KLR 15:151

3. Faymonds conveyad to Charles Bdwaids, 3-2-1853,
FLR 21:24 . -

4, Ges Parcel.}l, conveyanaes §-B, shove.
S. Clagence L. Fuller and Plorendge Baker conveyed

;.ossg.orencz B.M, Bakar [Bonos] 4-28-1925, ELR

PARCEL #8 (Connecticut Light and Power)
FLRST TRALT:
1, Martin 5. Lane, as overseer for Sohaghticelke Triba,

dopveyed I-1/2 acres to the New Nilford Power
Company 2-8=-1904, FLR 29:332

2, Hew Hilford Power Co. couveyed to Housatonic Power
Company 7~16-1917, 8 33:72 (75)

3. The Housakonic Powsr Company conveyed to the
Bocky River Fower Co. {which becane Comnecticout
Light and Powar Co., isee ELR 33:3358]) §-3-1%17.
LR 33:34 {104, 123}).
BECOND TRACT:

. h 1. NMartin Lana, &5 averasear [o¢ the Hchaghtieoke Tribe,
conveyed to Hichalaz Bkaub 6-21-16493, KLR 293181

2. Staub conveyed to Rebert ¥, Kimg 2-27-1802, KIR
29:26L

3. ERing cotvayed to New Milford Power Co. 2-27-1902,
RLR 255273 ’

4. Goa Pazgcal b !‘.:Lrst TEAGCE CONVEPANGES 2, 3 AROVE.

PARDEL 59 (Town of Kent)
Fent Schoal Corporation, Ing., gave a 50 yesy renewable
leazse to bhka Town of Xenk 10-6-1970, LR 57:238
NOTE ON BODNDARY DESCRIFTIONS
E The northern boundary of Parcels §§ 1-3 is described in
paragraphs 29-3)1 of the Complaink as E 28° 15' 5. The northers
boundayy of the redervation established for the Schaghticokes in
1752 was described by a Commitkee of the Legislatuxre in 1757 as

.

14
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pg B L% 5. See VIII PUB. REC. COL. COWNW. 38, Th= uUnited
:.States Department of Commerc:, HMational Dos=anic and Atmospheric
mmmistration, Fnvironmental Data Service; Watiomal Geophysical
a.nﬂ Solar Terrestrial bata Center in Boolder, Colorxado, has cor-
"rected this for shifts ip magnetic declination to a 1575 u&jﬁstnd

'lxea&:.nq of E 28° 15" 5 - the bearing used in the Complaink.

—

i-_ The southern votndary of Parcels $% 1, 2 is gesoribed in
'_pa.ragnphs 29 and 30 of the Complaint as a line draun from the l
{Mew York - Connecticht boundary § 81° 39° E to the Middle Gate,
150 called, of Grapevina Brosk {and thenca sasterly im the lima
jnf the brook to ths Housatonic River). The southern boundary of
ithe purported conveyancas in 160) by the Committee of Ehs Lagia-
!1ature te Mssrs. Raywond and Preston is deseribed ax due sast from
"the Neyw York - Connecticut boundary to the Middle Gate, vte. The
!Hatﬁ.oﬂa!. Gaophysical and Solar Terrestrial Data Center has cor-
ﬁracted this for shifts in magnatic declination to a 1975 adjusted
rawding of & 81° 33 E ~ the bearing usad in the Complaink.

tha length of the western houndary of Parcel }l as de-
Jsczi-ber! in paragraph 29 of the Complaint (10,065 fest) ls taken
from the 1801 deed from the Committee to Ebenezer Preston, which
Edaseri.bes that poundary as 810 xads - or 18,065 foat.
The deacripbion of Parsal Kl in paragraph 39 of tlie Com—

e

plaint otherwise corresponds to bhe descrigtion in Ehe 1E01 pux-
ported deed from the Committee to Preston, excepking the 52 acre

fiparcel {[Parcel #5} clained by deferdant J. Forter Brinton,

] The description of Parcel #2 in paxagraph 30 of the Com-
iplaint otheryise corresponds to the description in the 183l par-
lipnztﬁri deads from the Cormittes ta Mssrs Haymoud apd Haardsley,
éucepting the 50 acre parcel {Parce) #4) claimed by defendants

L4
'am:jay and Francis Miller and the .B4 acre pargel (Parcel #6)

u.laimed by defsndant Crosa.

4
;

¢
;

The descriptions of Parcsls §f 4-8, 7 and 8 rn paragraphs
32 - 36 of the Complaint are asz desoribed in the deeds for those

iparcely identified in responge to this interrogatory.

L5

g RS — ) T
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|! (5) Specifically deseribe tha location, bonndarien, size,
I

land titls kistory of vhat iz alleged Es bz the "abarigimal terri-
}ifory" uf tis Fahaghtizoke Tribe of Indicns, ce vefeeesd fo in par-

Lagraphk 12 of your Complaint.

A B WO 1 e (e A Y o Sp— E——

i

5' Sae Answer ko Interrogatory 4 sbuve.
¥
1

e

) {8) Gpeeifieatily describe the looation, bouwdarises, iid, i

land vitls histovy of the "resersation of the Sshaghbiveke Tribe of

T T I e

Indiana™, as that phrose ia uaed int pavagrapk 16 of your Camplaint.
As uged in paragraph 16 of the Complaiat, the "reservation

of the Schaghticoke Tribe of Indians” refers to the lands which

are the subject of this litigation. See siswar to Interzogatory 4 '

abovra,

!} E‘J- spestficully dessribs ths losation, boundarias, sixR,
and title Ristory of the Cary gad Filliams tract,; as fhav phrasa
is used i pasagraph 1P of your Comploini.

The locatlon, buoundaries, and size of that poriion of the
Cary and Williass grant relevaat to this li.t-.!.g;;:ion are desgribed
in pazagraph 31 of the Complaint. The twack is Lde&rtif:t.e;!. ae
"pragk 8" on the map attached thewats, The title histery of this
tract, insofar &3 the same is known to the plafntiffs iz set forth

' {n response to Ifterrogatery aumberad 4, above.

e

»
{8) Btats the umount of cttorneys" faes for work performed

as of the date of thin interyogetory For which pou are elaiming

Tr—————

an avard, To the ertent <neurved, list the amount paid or due and

Eauiﬁg and idantify the peveon o persons to vhom said amount haos
1
hbden paid or is due and cuing.

P ——

b Plaintiffs object to this Interrogatory on the grodands
i'that it is not reasonably calculated to lead to the discovery of

T g

;a:ﬁuissihla evidencsy that the sole purpase af the regoestk is to

P

ascertain the estent of plainkiffs* trial pregsrationy that the

v

request 1s oppressive in that it would yequips constant updating

18
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' of the hours worked by counsel op the lLitigation, as well a5 the
i

TR e T TE T

s n e b WO = m——

ii gosts ineurred; and that the information sought would necedsarily
Ehe incomplete, speculative and misleading prior to a determination

BN PP

of defendants® liability ak &rial.

1

l

E .

. 28) Diast eack coxr pf this action inourred s of the dute !
3

Faf this intrrogatory for whick you wes sloiping an quesd. To tie

| sxtant fncuoped, list the amount paid or Jue and cwing ond identiry
! the person or persona to whom said amownt hea Been paid or is Jue
and owing.

Plaintiffs objzct to this interrogatory for the reasons

get forth in thair answer to interrogatory B.

t1o) Identify exch pzrson who prepared, casieted in tha

prepavation of or pwonided tnfosmrtion for, answers to Ghe fore-

going interrvogatories b through 8 inclustve and state z# v each
intepprogutory, which such pedsonm oy pevions, prepored, wgststed

in the prepavation of, vr prorvided information favr, the ensver.

Interrogatary 1

F David &. Crosby, Esg. {(Prapared)
Box 332
Calais; Haine 04519

Harris {provifed jnformation)
Qid South Road
r Litchfield, Connectlcut 95759 !

Trudy Lamb {Provided inFormatinn)
57 akron Stxeat - .

Meridern, Connecticut

Julia Parmzlee {(Provided iacEocmation)

610 Chopsy Hill Road
Bridgeport, Connecticut

Tuterpvogatory 3

T S T
LI

pavid ¢. Crosby; Esg. {Prapared)
Tzviny Bacris {Provided iniormation)
Clavdetke Bradley (Provided information)

195 Pavkway Drive ]
Stratford, Conpesticut 056437

17
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AT

Intarvggatory 3

David €, Cxosby, Esq. {Prepared)
Clanderte Bradley {assisted an preparation)

Intaprogerorics 4 ~ 7
‘Pavid c, crosby, Beg., tPrepared)

- W A Mot e @

it — p—
TR T e TR L W I

{211} rdentify zach peraon whe has custady of ecek doou-

iment produced it reaponse to defendante’ Begquast foy Pradustbion,
ldﬁtﬁi Augnta: 15, 1975,
Reguaat #1 .
David ¢. Crosby, Bug., is in pnssezgion of all known orig~
inals of dotuments which plantiffs have offsred to produce pur- '

ysuant to Request §i. Several of the dooumsats exist only {1 copy

T

(Form, and xx to thesd documents David C. Crosby is in posbession
EucE copies.

Request ¥2

Same as far §)

Reguaeat ¥3

David O. Crosby iz in posseseion of gemeological materizls s
prepared by or submitted to the Schaghticoks Teibe, af wail as
copies of originel geneulogical deta in the custody of Brenden
Keleher, Connacticut Dapaltment of Eavironmental Protection, State

o T ey e e

‘0ffice Building, Hartford,; Connectizut,

Ragusat #3
Boouments in publie damalny David &. Crosby in possession

Requea B5
Same ax for B84.

R e e Beh ——— i 4 T b

18
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Cem rAER A S

ittt k- B e et b B S SEC SN

T T T T

!Dated:

Bequagk s
Same as For #d.

Raguest £7
Objected to. -

Rzquest A8
Same 2y for M.

Requaat F2
Samz as Eor #4.

Requear ¥1ID
Same as for I4

Requeat #1i
Objected tw.

Requaet 413
Objectad to.

Octabar 17, 1975
Calsis, Maine

Méridan, Conaeckiguk

Wew Milford, Connecticutb

Bridgepert, Connecticnt

—————— - — b A N il WY A R

T A
d C. croshy

Aftorney for Schaghticoke
Teibe of Indians

Trudy Lamb, plaintiif

i
I
Kay Feck, pPIAIRTiIT H

€atherine Valky, plaintifs

19
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David C. Crosby

Thomas ¥. Tureen

Baxry A, Margolin

173 Hain §t., F.0. Box 392
Calais, Maine 04619

Tel. {207} 454-2113

Robert Nicole

Oweng & Sohine

Justice Building

11400 Miie Street

Bridgeport, Comnectisuct 35604

Paniel Israel

Nutive American Bights Fumd
1506 Broadway

Boulder, Colarado BOIOZ

Dorald Miller

Wative amexican Rights Pund
1732 N stre!t; N’;W;
Waghington, D.C, 2003¢

ATTORNEYS FOR PLAINYTIERS
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Odin A. Smith
OEmith@perkinscoie.com
D. +1.202,654.6344

E, +1.202554 85110

June 25, 2020

V1A E-MAIL TO FOIA.APPEALS@SOL.DOLGOY

U_S. Department of the Interior
Office of the Solicitor

ATTN: FOIA APPEALS OFFICER
1849 C Sireet, NW

MS-6556 MIB

Washington, DC 20240

Re: FREEDOM OF INFORMATION APPEAL, BIA-2020-60368

Dear FOIA Appeals Officer:

Pursuant to the Freedom of Information Act (FOIA or Act), 5US.C. § 552 ef seq., and 43 C.F.R.
§§ 2.57 - 2.59 of the U.S. Department of the Interior’s (DOI) FOIA regulations, this is an appeal
of the February 20, 2020 response of the Bureau of Indian Affair (BIA) to FOIA request BIA
2020-00368. Exhibit A.

On January 21, 2020, Sheri Pais, a paralegal within our office, filed a FOIA request with the BIA
for:

[AJ11 documents relating to Schaghticoke Indian Tribe's (SIT)
petition for federal acknowledgment submitted to the Department
of the Interior on or around December 23, 2019, This request
includes but is not limited to (1) SIT’s petition narrative and all
supporting maierials submnitted as the petition package on or
around December 23, 2019, and (2) all documents relating to the
Department of the Interior and/or the Office of Federal
Acknowledgment (OFA) review of the petition and any responses
{o SIT conceming the adequacy of the petition and/or
recommending techinical or other revisions or deficiencies,
including the January 10, 2020 determination letter..

Exhibit B (BIA 2020-00368). On January 22, 2020, the request was assigned fo the Office of
Federal Acknowledgment (OFA) for a response. Exhibit B. Additional comrespondence

ezl e P CTP APPX066
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regarding this FOLA request is enclosed as Exhibits C - F (including attachment to Exhibit D,
OFA’s February 7, 2020 partial production).

The February 20, 2020 final response of the OFA does not include any mermbership list
submiitted by the SIT. See Exhibit A, Attachments 1 and 2. Membership lists are a required part
of a petition for acknowledgment, see 25 C.F.R. § 83.21(a)(4), and are enclosures described in
the SIT’s transmittal letter submitting the December 23, 2019 petition. See Exhibit A,
Attachment 1 at 2.' The lack of production of these lists within the applicable time limits
constitutes a denial, and is hereby appealed on that basis.

The February 20, 2020 response does not specifically address the withholding of the membership
lists, but it is likely that OFA withheld or would choose to withhold the Hsts under FOIA
Exemption 6 as records the disclusure of which would constitute “a clearly unwarranted invasion
of personal privacy.” 5 U.S.C. § 552(b}(6). In response to a previous FOIA request specifically
requesting the membership list included in a prior submission of the SIT, OFA produced the list
with the names of members (and other personal information) redacted under Exemption 6. See
Exhibit G and Attachment (August 27, 2019 response to FOLA request BIA 2019-01106). In
addition, OFA redacted similar information from the February 20, 2020 production, explaining
that:

The information that has been withheld under Exemption 6
consists of personal information, such as the name, address, family
configuration, genealogical information, parentage, ancesiry, and
enrollment number of individuals, We have detérmined that the
individuals to whom this information pertains have & substantial
privacy interest in withbolding such information, end releasing it
would violate their privacy.

Additionally, you have not provided information that explains a
relevant public interest under the FOLA in the disclosure of this
personal information, and we have determined that the disclosure
of ihis information would shed little or no light on the performance
of the agency’s statutory duties. Because the barm o persopal
privacy is greater than whatever public interest may be served by
disclosure, release of the information would constitute a clearly

! The SITs transmittal letter descrihas the enclosures as including “5) A list and personal data from each current
member of the Schaghticoke [ndian Tribz. 6) An explanation of prior membership lists ulilized by the Schaghticoke
Indian Tribe and a copy of the prior membership rolls; 7) The Schaghticoke Indian Tribe requests that the
membership list and accompanying personal data be kept confidential by the Cifice of Federal Acknowledgment
arid exempt from Freedom of Information Act requesis by thind parties.”
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unwarranted invasion of the privacy of these individuals, and we
are withholding it under Exemption 6.

Exhibit A at 2. OFA provided an almost verbatim explanation in its August 27, 2019 response to
FOIA request BIA 2019-01106 when it produced a previous SIT membership list with redactions
of all names and personal information. Exhibit G at 2.

The names of the members of the SIT petitioner group are not exempt from disciosure under
FOIA Exemption 6, as they are not information the disclosure of which would constitute “a
clearly unwarranted invasion of personal privacy.” 5 U.8.C. § 552(b)(6). Under controlling
precedent, the presumption in favor of disclesure under FOIA is as strong under Exernption 6 as
anywhere in the Act, and exemption from disclosure is only allowed where the privacy interests
affected outweigh the public interest in disclosure.? The strong public interest in evalualing
OFA’s administration of, and compliance with, the tribal acknowledgment process and critetia—
for which this information is essential—outweighs the privacy interest of these individuals. In
addition, numerous previous membership lists of the SIT are publicly available, Exhibits H- K
(2002, 2009, 2010, and 2012 membership lists), and thus the privacy interest of current members
that appesar on previous lists is minimal at best.

As OFA acknowledges, the relevant public interest that must be weighed against the privacy
interest that would be affected by disclosure is the extent to which the information sought would
shed light on ain agency’s performance of its statutory duties. Exhibit A at 2. The agency’s
Quties include evaluation of the descent of a petitioner’s members from a historical Indian tribe.
The acknowledgment regulations at 25 C F.R. Part 83 require petitioners to demonstrate that
“[t]he petitioner's membership consists of individuals who descend from a historical Indian tribe
(or from historical Indian tribes that combined and functioned as a single autonomous political
entity).” 25 C.F.R. § 83.11(). This requirement of Indian descent is fundamental to the federal
acknowledgrment of an Indian tribe, and indeed, is essential to the definition of a tribe under
Supreme Cowrt precedent. In turn, the federal acknowledgment of an Indian tribe, with all of its
attendant sovereign rights and powers as a domestic dependent nation, is one of the most solemn
and momentous exercises of the federal government’s plenary authority over Indian affairs. The
public interest in verifying the appropriate administration of this aspect of the federal tribal
acknowledgment process is therefore of great magnitude.

Whether a petitioner meets the descent criterion cannot be determined without personal
informution of the petitioner’s members sufficient to conduct the genealogical research and

L Sep Nat'l Archives and Records Admin. v. Favish, 541 1LS. 157, 171 (2004) {“The term "unwarranted' requires us
to balence the . . . privacy interest against the public interest in disclosure,"); Multi Ag Media LLC v. U.5. Dep’t of
Agric., 515 F.3d 1224, 1227 (D.C. Cir. 2008) (“under Exemption 6, the presumption in faver of disclosure is as
srrong as can be found anywhere in the Act™).
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analysis necessary to determine the descent of those members from 2 historical tribe or tribes—at
a minimum, this requires the names of a petitioner’s members, This is precisely why OFA
requires the submission of membetship lists, 25 C.F.R. § §3.21(a)(4), and the same applies to the
public’s need for that information to determine if the agency is properly evaluating the descent
criterion. Without the identity of a petitioner’s members, members of the public cannot verify
OF A’s determinations under the descent criterion, or make fully informed cornments during the
public comment periods provided in the acknowledgment process. The public interest in the
requested information is therefore substantial, and cannot be satisfied by alternative means.

In contrast, the privacy interests affected are minimal at best. Under controlling precedent, the
relevant privacy interest in lists of names and addresses is the likely consequences that would
result from the disclosure of potentially sensitive information that goes beyond the mere names
and addresses of the individuals on the list.? In this case, the relevant information is membership
in the SIT petitioner group. There is, however, no reason to believe that disclosure of this
information would result in adverse consequences to the individuals identified on this basis.* In
addition, the disclosure of these names, especially without addresses, is unlikely to result in
unwanted contact by third parties.®

Moreover, the privacy interest of individuals in their status as current members of the SIT is
minimal when such individuals are identified on past membership lists that are publicly
available ¢ The SIT transmits membership lists to the State of Connecticut on an annual basis,
and these lists are in the public domain. See, .g., Exhibits H - K (2002, 2009, 2010, and 2012

3 Nat'{ Ass'n of Retired Fed. Emps. v. Horner, 879 F.2d 873, 876-77 {D.C. Cir. 1989) (NARFE) (“Every list of
names and addresses sought under FOIA is delimited by one or more defining characteristics, as reflected in the
FOLA request itself; no one would request simply all “names and addresses” in an agency's files, because without
mors, those data would not be informative. The extent of any invesion of privacy ihat release of the list might
occasion thus depends upon the natire of the defining characteristics, ie., whether it is significant thal an individual
possesses them. A non-embamassing characteristic may or may not be otherwise significant, in a manner relevant to
the individual®s privacy interests, depending upon whether many parties in addition to the party making the initial
FOIA request would be interested in obtaining a list of and contacting those whe have that charucteristic. ... We
ars thes left with circuit precedent establishing only that the disclosure of names and addresses is not inherently and
always a significant threat to the privacy of those listed; whether it is 2 significant or a de minimiy threat depends
upon the characteristic(s) revealed by virtue of being on the particular list, and the consstuences likely to ensue.™).
4 See Washington Post Ca, v. U.S. Dep't of Agric., 943 F. Supp. 31, 34 n.3 (D.D.C. 1996) ("None of the information
at issue in this case is stigmatizing, embiarrassing or dangerous™).

3 Cf NARFE, £79 T.2d at 878 {“In this case, there is little reason to doubt that the barrage of solicitations predicted
will in fact arrive—in the mail, aver the telephone, and at the front door of the listed annnitants.”).

§ Sze Nar'l Ass’n of Home Builders v. Nurton, 309 F.3d 26, 35 (D.C. Cir. 2002) (“Hers, the private property owners
are similarly concemed that disclosure will result in unwanted contact frorn stvangers. Insofar as the pygmy owl is
concemed, however, the property owners aiready have divalged information about the sightings lo the State agency
with the understanding that the information, although confidential, might be subject to release under disclosore
Taws.™).
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membership lists).” There is no indication in those transmittals that the SIT anticipates or has
experienced any adverse consequences from their release.® The relevant individual privacy
interests are therefore minimal at best.

The balance of interests is thus between a powerful public interest in the information necessary
to verify the agency’s compliance with a duty of immense importance, against a privacy interest
that is minimal at best. The public interest in the personal information necessary to understand
how the acknowledgment regulations are applied therefore outweighs the individval privacy
interests in that information.? Thus, to the extent that such personal information is essential to an
analysis of whether the Department is complying with the acknowledgment regulations—at a
minimum, the names of the current members—the release of such information is not “clearly
unwarranted” under S U.S8.C. § 552(b)(6), and may not be withheld from release under the FOLA.

I therefore respectfully request that the Departiment produce the cumrent and past membership
lists subrmitted by the SIT with the names of its members unredacted. [ do not request that other
personal information, such as addresses and telephone numnbers, be released.

Thank you for your prompt attention to this appeal. Please do not hesitate to contact me at 202-
654-6344 should you have any questions.

Very truly yours,
/s/ Odin A. Smith
Odin A. Smith
Attachments

7 Whether the membership lists submilted by the SIT to OFA match those submitted to the State is unlnown,

S The SIT requests that OFA not disclose the names of its members, supra .1, but provides no basis for this reqoest.
Nondisclosure would aid the SIT petitioner—regardless of privacy interests or lack theregf—in that it would prevent
third parties from offering an independent analyzis in opposition to the petition.

9 See Gilman v. U.8. Dep't of Homeland Security, 32 F. Supp. 3d 1, 17-18 (D.D.C, 2014} (discussing D.C. Circuit
precedent; “The sum of these cases establish that where the requester has articulated 2 legitimate public interest in
the information, courts have ordered disclosure of names and addresses, even if such information is associated with
financial information, views held by the landewner, or would risk unwanted conact.”).

Torapzlne L
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United States Deparrment of the Interior

OFFICE OF THE SECRETARY
Washington, DC 20240

FEB 20 2020

- FOIA
BIA-2020-00368

Ms, Sheni Pais
700 13t Street, NW, Suite 600
Washington, DC 20005

Dear Ms. Pais:

This letter is in response to your Freedom of Information Act {FOTA) request of January 21,
2020. The OfTice of Federal Acknowledgment (OFA) received your FOIA request on January
22, 2020. Your FOIA request was assigned the control number BIA-2020-00368. Please cite
this number in any funure correspondence with OF A regarding your request.

You requested copies of the following:

(1) SIT*s petition narrative and all supporting materials submitted as the petition
package on or aound December 23, 2019, and -

{2) all documents relating to the Department of the Interior and/or the Office of
Federal Acknowledgment (OFA) review of the petition and any responses o SIT
concerning the adequacy of the petition and/or recommending technical or other
revisions or deficiencies, including the January 10, 2020 determination letter.

OFA searched its files and found 123 responsive pages. (OFA made redactions on 12 of the
pages under FOIA Exemption 6.

Exemption 6

Exemption 6 allows an agency to withhold “personnel and medical files and similar files the
disclosure of which would constitute a clearly unwarranted invasion of personal privacy.” 5
U.S.C. § 552(b)}{(6). We are withhalding in pan 12 pages under Exemption 6 of the FOIA.

The phrase “similar files™ covers any agency records containing information about a particular
individual that can be identified as applying to that individual. To determine whether releasing
records containing information about a particular individual would constitute a clearly
unwartanted invasion of personal privacy, we are required to balance the privacy interest that
would be affected by disclosure against any public interest in the information.
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The only relevant public interest to consider under Exemption 6 is the extent to which the
information sought would shed light on an agency’s performance of its statutory duties or
otherwise let citizens know what their govemment is up to. The burden is on the requester to
establish that disclosure would serve the public interest. When the privacy interest at stake and
the public interest in disclosure have been determined, the two competing interests must be ©
weighed apainst one another to determine which is the greater result of disclosure: the harm to
personal privacy or the benefit to the public. The purposes for which the request for information
Is made do not impact this balancing test, given that a release of information requested under the
FOIA constitutes a release to the general public.

The information that has been withheld under Exemption 6 consists of personal information,
such as the name, address, family configuration, genealogical information, parentage, ancestry,
and enrollment number of individuals. We have determined that the individuals to whom this
information pertains have a substuntial privacy interest in withholding such information, and
releasing it would violate their privacy.

Additionally, you bave not provided information that explains a relevant public interest under the
FOIA in the disclosure of this personal information, and we have determined that the disclosure
of this information would shed litfle or no light on the performance of the agency’s statutory
duties. Because the harm to parsonal privacy is greater than whatever public interest may be
served by disclosure, release of the information would constitute & clearly unwarranted invasion
of the privacy of these individuals, and we are withholding it under Exemption 6.

Agreement to Pay Fees

‘You have agreed to pay up to $250.00 for the processing of your request.
“Other” Requester

We have classified you as an “other™ requester. Accordingly, we may charge you for some of
our search and duplication costs, but we will not charge you for our review costs. Additionally,
you are entitled to up to 2 hours of search time and 100 pages of photocopies for free, See 43
ClF‘Rl § 2.396

Costs:

We are advising you of the costs of processing your request. We used the “Managerial Rate” of
$62.00 per hour.

Search
The search took 2 hours. As an “other” requester you are entitled to 2 hours at no charge.
Therefore, the search cost is 50.00.

Review
Managerial review took 2 hours. However, there is 110 charge for review. Therefore, the
review cost is $0.00.
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Duplication

The duplication fee is $0.15 per page. The duplication of 125 pages is $18.75. However,
asan “other” requester, you are entitled to the first 100 pages without cost. Therefore,
the duplication cost is $0.00.

Fees—No Charge

We do not bill requesters for FOLA processing fees when their fees are less than $50.00, because
the cost of collection would be greater than the fee collected. See 43 C.F.R. § 2.37(g).
Therefore, there is no billable fee for the processing of this request.

Appeal Right

We are formally advising you with this partial release of copies of responsive records, FOIA
BIA-2019-00368 ix now considered closed. In eddition to myself, the official responsible for
this partial withholding is Mr. Kelly Meacham, Acting FOIA Officer. This decision was also
made in consultation with Mr. Samuel E. Ennis, Assistant Solicitor, Branch of Tribal
Government Services, Division of Indian Affairs, Office of the Solicitor, Department of the
Interior.

Under law, we are required to advise you of your appeal rights. If you are not satisfied with this
FOIA response, you may file an appeal by writing to:

.8, Department of the Interior
Office of the Solicitor

Attention: FOIA Appeals Officer
1849 C Street, NW/ MS-6556 MIB
Washingfon, DC 20240

Telephone:  (202) 208-5339
Fax: (202) 208-6677
Email: FOIA.Appeals@scl.doi.gov

Your appeal tmust be received by the FOLA Appeals Officer no later than 90 workdays
{Saturdays, Sundays and public legal holidays excluded) from the date of this lefier. Appeals
arriving or delivered afier 5 p.m. Eastem time, Manday through Friday, will be deemex received
on the next workday.

Your-appeal must be made in writing. You may submit your appeal and accompanying materials
to the FOIA Appeals Officer by mail, courier service, fax, or email. Your appeal should be
marked, both on the envelope and on the face of ths appeal letter, with the legend “FREEDOM
OF INFORMATION ACT APPEAL.”

You must include an explanation of why you believe the OFA®s response is in emxor, You must
also include with your appeal copies of all correspondence between you and OFA. concerning
your FOIA request, including your original ¥OIA request and OFA’s response. Failme to
include with your appeal all correspondence between you and OFA will result in the
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Department’s rejection of your appeal, unless the FOIA Appeals Officer determines that good
chuge exists to accept the defective appeal. Please include your name and daytime telephone
number (or the name and telephone number of an appropriate contact), email address, and fax
number (if available) in case the FOIA Appeals Officer needs additional information or
clarification of your appeal.

The 2007 FOIA amendments created the Office of Governmeat Information Services {OGIS) to
offer mediation services to resolve disputes between FOIA requesters and Federal agencies asa
non-exclusive alteruative to Litigation. Using OGIS services does not affect your right to pursue
litigation. You may contact OG{S via regular mail at:

Office of Government Information Services {OGIS)
Narional Archives and Records Administration
8601 Adelphi Road, Room 2510

College Park, Maryland 20740-6001

You may also cantact QGIS in the following ways:

E-mail: ogis@nara.gov
Phone: (301) 837-1996
Fax: (301} 337-0348

Toll-free: (877) 684-6448

Please note that using OGIS’s services does not affect the timing of filing an appeal with the
Departrent’s FOIA Appeals Officer, You also may seek dispute resolution services from our
Acting FOIA Public Liaison, Mr. Kelly Meacham, 1849 C Street NW, MS-4653 MIB,
Washington, DC 20240; telephone: (202) 208-3135; and email: foia@bia.gov.

Should you have any questions regarding any of the above, please contact M. Lee Fleming,
FOIA Coordinator, at (202) 513-7650; fax: (202} 219-3008; e-mail: lee.fleming@bia.gov; or

mail: Office of Federal Acknowledgment, 1849 C Street, NW/MS-4071 MIB, Washingtan, DC
20240,

Sincerely,

I

Director, Office of Federal Acknowledgment

Envlosures
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United States Department of the Interior

OFFICE OF THE SCLICITOR
Washington, D.C. 20240

5 REPLY REFER TO 29
Appeal No, 2020-120 March 28, 2022

Odin A. Smith

Perkins Coie LLP

700 Thirteenth St., N.W., Ste. §00
Washington. DC 20005-3960

Dear Mr, Smith:

This responds to the June 25, 2020. Freedom of Information Act (“FOLA™) appeal (“appeal™) that you filed
with the Department of the Interior’s FOIA & Privacy Act Appeals Office (“Department™), which the
Department assigned as Appeal Number 2020-120. The Department apologizes for the delay in reaching a
decision on your appeal, which occurred because of a change in and shortage of staff, an extraordinarily large
number of FOIA appeals pending in the Department ahead of yours, and other unforeseen circumstances.

The appeal concerns your firm’s January 21. 2020. FOIA request to the Bureau of Indian Affairs ("BIA™) that
sought “a copy of all documents relating to Schaghticoke Indian Tribe’s (SIT) petition for federal
acknowledgment submitted to the Department of the Interior on or around December 23, 2019." You filed the
appeal to challenge the BIA’s decision to withhold. pursuant to FOIA exemption (6).! “*personal information.
such as the name, address, family configuration. genealogical information. parentage, ancestry. and enrollment
number of individuals™ who are identified in some of the documents that are responsive to the FOIA request.

After fully reviewing this matter, the Department concludes that the BIA properly invoked exemption (6) as a
basis to withhold the information at issue in the appeal. The BIA's February 20. 2020. final response to the
FOIA request fully explains the rationale for the withholdings it made under the exemption, which the
Department fully adopts and incorporates into this decision. Accordingly. your appeal is DENIED.

This completes the Department’s response to your appeal. You have a right to seek judicial review of this
decision under 5 U.S.C. § 552041t By.

If you have any questions regarding this matter, please e-mail them to the FOIA Appeals Office at
fola,appeals w soldoiuoy . Regrettably. due to the coronavirus pandemic, no one is available in the FOIA
Appeals Office to answer or return any phone calls.

Sinc?'cl}'.r

AL

f;al'l‘ctﬂ'ﬁt.iﬂ,lt'a;{'horn

FOIA & Privacy Act Appeals Officer
Department of the Interior

cc: BIA FOIA Officer
Office of Federal Acknowledgment, BIA
Office of the Solicitor

" Exemption (6) allows an agency to withhold “personnel and medical files and similar files the disclosure of which
would constitute a clearly unwarranted invasion of personal privacy.” 3 U.S.C. § 552(h)(6).
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¥ Allingham,

‘Readyoff & ’ (

Henry, LLC
Attornays at Law www.allinghamlaw.com
54 Bridge Strast Phone: B50-350-5454
New Milford, CT 067756 Fax 860-350-5457

March 11,2022
Via Telefax (202) 219-3008

and First Class U.S. Mail

Mr. Lee Fleming,

Director, Office of Federal Acknowledgment
Office of the Assistant Secretary - Indian Affairs
Department of the Inferior

1849 C Street, NW

Washington, DC 20240

Re: Schaghticoke Indian Tribe, Patition #401
Diear Mr. Fleming,

I represent the Town of Kent, Connecticut in connection with matters concerning the
Schaghticoke Indians. Pursuant to 25 CFR 83.22(b){1)(v), I request to be kept informed of the
proceedings concerning Schaghticoke Indian Tribe, Petitioner #401.

The Town of Kent plans to subrnit evidence and comments conceming this petition
pursuant to 25 CEFR. 83.22(b)(1)(iv). In order that the Town of Kent have a meaningfil
opportunity to comment, I request a copy of the following documents that have nof been

published on the OFA’s website.

1) The Schaghticoke Indian Tribe’s governing document or description of
membership criteriz and current governing procedures as required by 22 CFR
33.11(d);

2) The current membership list and evidence of the current members® descent
from the historical tribe as submitted by this petitioner.

3) All other membership fists provided by the Pefitioner to establish confinuity or
descent from 4 historical tribe.

If the Schaghticoke Indian Tribe provides additional documents within the scope of this
request during review of the pefition, I request that such additional documents be provided to me
urtless otherwise published on the OF A website.

22 CFR. 83.11{e) establishes descent from a historical lndian tribe as one of ibe criteria

that must be established to qualify for acknowledgment. 22 CFR $3.1 1{f) requires that the
membership of the petitioner consist of persons who are not members of any other recognized
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M. Lee Fleming 2 March 11,2022
Director, Office of Federal Acknowledgment

tribe. The pelifion materials published to date by the OFA do not include any material evidence
supporting either of these criteria.

Because the criteria for acknowledgment reguire thaf the current membership descend
from a historical tribe, there is a clear public interest in disclosure of the requested information.
The Town of Kent requires the requested information in order that it may provide meaningful
comment and evidence with respect to the pending petition. “The comment process is a critical
part of administrative rulemaking, which is itself central to the operations and activities of
govemnment agencies." N.¥. Times Co. v. Federal Communications Commission, 457 F.Supp.3d
266, 275 (5.D. N.Y. 2020). Moreover, since the Department is requited to make findings
concermning descent and membership under 22 CFR 83.11{g) and (1), the public is entitled to
know the facts upon which its findings, and ultimately its decision, are based.

The disclosure of the requested information will not constitute a clearly unwarranted
invasion of privacy. This is because, by filing its petition on behalf of its members, the
Schaghticoke Indian Tribe has placed the questions of membership and descent into issue before
the Department. Freedom of Information exemptions, including exemption 6, are to be
construed narrowly. There is a strong presumption in favor of disclosure. Associated Press v.
tLS. Department of Defense, 554 F.3d 274, 283 (2d Ciz. 2009).

I request that a prompt disclosure of the requested information given the limited time
aliowed in which the Town of Kent is required to submit its response,

JBS/bs
gc: Jean Speck, First Selectman
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Jeff Sienkiewicz

e —

From: admin@foiaenline.gov

Sent: Friday. March 25, 2022 10:32 AM

To: Jeff Sienkiewicz

Subject: FOIA Request DOI-BIA-2022-002828 Submitted

This message is to confirm your request submission to the FOlAonline application: View Request. Request information is
as follows:

Tracking Number: DDI-BIA-2022-002828

Requester Name; Jeffrey & Sienkiewicz

Date Submitted: 03/25/2022

Request Status: Submitted

Description: Requesting informed party status and membership lists and governing documents fited by
Schagticoke Indian Tribe, Petitioner #401 in order to provide responsive comments as part of acknowledgment
process. Response deadline July 7, 2022, so expedited review requested. See uploaded letter dated March 11,
2022 directed to Lee Fleming.

*® ® & B W
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Jeff Slenkiewicz

From: Jeff Sienkiewicz

Sent: Monday, April 25, 2022 4:27 PM

To: 'FOIA Appeals@5OLDOLGov

Subject: Freedom of Information Appeal, DOI-ASIA-2022-002828 - Expedited Review Requested
Attachments: . FOI Appaal 3-25-2022.pdf

Dear Ladies and Gentlemen,

Attached, please find the Town of Kent, Connecticut’s appeal concerning the denial of information eritical to its response
to the pending petition for federal acknowledgment of the Schaghticoke Indian Tribe as an Indian tribe. The Town has
only 120 days total to respond to that filing, of which approximately 50 days have already elapsed, Due to this urgency,
expedited review is requested.

Sincerely,

Jeffrey B. Sienkiewicz
860-350-5454

Allingham, Readyoff & Henry, LLC

54 Bridge Street,
New Milford, CT 06776
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- Aumngnam, ¢ (
@ﬂ Readyoft &
I-Ienry, LLC

\rmrnq'i ar I_

Afforneys al Law ' R wyw.allinghamiaw.com

54 Bridge Sireet Phona: B60-350-5454

New Milford, CT 06776 Fax: 860-350-5467
APRIL 25,2022

VIA E-MAIL TO FOIA.APPEALS@SOL.DOLGOV

Department of the Interior
Office of the Solicitor
1849 C Street, NW
MSB-6556 MiB
Washington, DC 20240

ATTENTION: FOIA Appeals Office

Re: FREEDOM OF INFORMATION APPEAL,
DOI-ASIA-2022-002828
EXPEDITED REVIEW REQUESTED

Dear Ladies & Gentlemen:

The group cilling itself the Schaghticoke Indian Tribe has filed a documented petition for
federal acknowledgment as an Indian tribe pursuant to the provisions of 25 C.F.R. §83.1 er seq.
The Office of Federal Acknowledgment (OFA) designated the petition as petition #4061 and on
March 5, 2022 published the petition nairative. None of the supporting documentation or
evidence cited in the narrative was publish by OFA in contract to the requirements 6f 25 CE.R.

§83.22(c). See Petjtion #4Q] Schaghticoke Indian Tribe (SIT). CT | Indian Affairs {bia.gov).

Because the petitioner claims to be located in Kent, Connecticut, the Town of Kent is
entitled to notice of the petition and to participate in the acknowledgment proceedings pursuant
to 25 C.F.R. §83.22(d)(3) and (3). The Town of Kent has a limited period of 120 days in which
io submit comments and evidence conceming whether the group is entitled federal
acknowledgraent. 25 C.FR. §33.22(b)1)(iv). The Town’s comment period expires on July 5,
2022,

By letter dated March 11, 2022, the Town of Kent, through counsel, filed 4 Freedom of
Information request to the Office of Federal Acknowledgment for the following documents
deemed critical to its review of the petition and potentially o its response.

1) The Schaghticoke Indian Tribe’s governing document or description of
membership criteria and corrent governing procedures as required by 22 CFR
33.11(d);

2) The current membership list and evidence of the gurrent members’ descent
frormn the historical tribe as submitted by this petitioner.
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Department of the Interior 2 April 25,2022
FOLA Appeals Office

3) All other membership lists provided by the Petitioner to establish continuity or
descent from a historical tribe.

The request was resubmitted on March 25, 2022 through the Depariment of the Interfor’ website
and assigned Tracking Number L:OI-B1A-2022-002828. (See attachments).

More than twenty (20) days have elapsed since submission of the request. The
Department has taken no actior o provide or deny the requested documents or to otherwise act
on the request.

Membership lists and goveming document(s) ars a required part of 2 petition for
acknowledgment, see 25 C.F.R. 83.21(a)(4) and §83.11(d).

The acknowledgment regulations require an examination of the membership to determine
whether the curreni membership descends from a historical tribe and whether that membership is
and has been continuously united in one comnunity {criteria (b) and (d)). It is essential that the
Town of Kent have access to the membership of the group, both current and historical, in order
that its right to comment is preserved.

The acknowledgment regulations also require an examination of the group’s governing
document since that document is expected to define the group’s qualifications for membership
(criteria (d)). As such, the content of the governing document is essential to the Town's ability
to analyze and comment upon the petifion. Denial of that documentation prejudices the Town’s
oppottunity to submit evidence and comment on the group’s qualification for acknowledgment.

The failure to produce these documents within the time permitted by statute constitnies a
denial and is hereby appealed from on this basis.

The acknowledgment regulations require petitioners to demonstrate that “[tlhe
petitioner's membership consists of individuals who descend from a historical Indian tribe (or
from historical Indian tribes that combined and functfoned as a single antonomons political
entity).” 25 C.F.R. § 83.11(e). This requirement of Indian degcent is fundamental to the federal
acknowlsdgiment of an Indian tribe, and indeed, is essential to the definition of a tribe under
Supreme Court precedent. In turn, the federal acknowledgment of an Indian tribe, with all of its
atiendant sovereign rights and powers as a domestic dependent nation, is one of the most solemn
and momentous exercises of the federal govemment’s plenary suthority over Indian affairs. The
public interest in verifying the appropriate administeation of this aspect of the federal tribal
acknowledginent process is therefore of great magnitude.

Whether a petitioner meets the descent criterion cannot be determined without personal
information of the petitioner’s members sufficient to conduct the penealopical research and
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Department of the Interior 3 April 25,2022
FQJA Appeals Office

analysis necessary to dstermiie the descent of those members from a historical tribe or tribes - at
a minimum, this requires the names of a pefitioner’s members. This is precisely why OFA
requires the submission of membership lists, 25 C.F.R. §3.21(s)(4). And the same applies to the
public’s need for that information to determine if the agency is properly evaluating the descent
-criterion. Without the identity of a petitioner’s members, the Town of Kent is unable to verify
the graup’s claims as well as the OFA’s ultimate determinations under the descent criterion. The
Town of Kent is also unable to make fully informed comments during the public comment
period. The public interest in disclosure of the requested information is substantial.

In contrast, the privacy interests affected are minimal at best. The disclosure of the
requested information will not constitute a clearly unwarranted invasion of privacy. This is
because, by filing its petition on behalf of its members, the Schaghticoke Indian Tribe has placed
the questions of membership and descent into issue before the Department, Freedom of
Information exemptions, including exemption 6, are to be construed narrowly. There is a sirong
presumption in favor of disclosure, Associated Pressv. U.S. Department of Defense, 554 F.3d

274, 283 (24 Cir. 2009).
Sincexpl
k3 2 YVQ /Q_q,\ [{’ P
)T % Sienkiewicz

Attachments 1) March 11, 2022 letter to Lee Fleming, Director OFA
2) Acknowledgment and tracking assignment number
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. Henry, LIC
i r\l'mrm:)'%azl.m
Altormeys at Law www.allinghamlavw.com

N 54 Bridge Sireet Phong: B60-350-5454
Al few Millord, CT 06776 Fax: B50-350-5457

March 11, 2022

Via Telefax (202) 219-3008
and Ficst Class 1.8, Mail

Mz, Lee Fleming,

Director, Office of Federal Acknowledgment
Office of the Assistant Secretary - Indian Affairs
Department of the Interior

1849 C Street, NW

Washington, DC 20240

Re: Schaghticoks Indian Tribe, Petition #401
Dear Mr. Fleming,

I cepresent the Town of Keat, Connecticut in conaection with matters conceming the
Schaghticoke Indians. Pursuant to 25 CFR 83.22(0)(1)(v), I request to be kept informed of the
proceedings concerning Schaghticoks Indian Tribe, Petitioner #401.

The Town of Keut plans to submit evidence and comments concering this petition
pursuant to 25 CFR 83.22(b)(1)(iv). In order that the Town of Kent have & meaaingful
apporhmity to comment, I request a.¢copy. of the following documents that have not been
published on the OFA’s website.

1) The Schaghticoke Indidn Tribe’s governifg document or descnptmn of
membership criteria and current governing procedures as required by 22 CFR

83.11(d);

2). The current membership list and evidence of the cubent members’ descent
from the historical tribé as submitted by this petitiones,

P P T T T B R e e ey
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3) All otker. membershiy lisfs provided by the Petitioner to establish, consinuity or
descent from a historical tribe.

If the Schaghticoke Indizn Tribs provides.didditional dociients withinthe scope of this
reguest during review of the: petition, ] request that such additional documents be provided to me
unless otherwise published on the OFA website.

. 22 CFR 83.11(c) establishes descent ffom a historical Tndiar fribe as one of the criteda
that ;must be established to qualr.ﬁr for acknowledgment. 22 CFR 83.11(f) requires that the
membgrship of the petitioner consist of persons who are notmembers of any ofiier recognized

e Y]
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Mz Lee Fleming 2 March 11, 2022
Director, Office of Federal Acknowledgment

tribe. The petition materials published to date by the OFA do not include any material evidence
supporting either of these criteria.

Because the criteria for acknowledgment require that the current membesship descend
from 2 historical tribe, there is a clear public inferest in disclosure of the requested information.
The Town.of Kent requires the requested information in order that it may provide meaningful
comment and evidence with respect to the pending petition. "The epmment process is a eritical
part of administrative rilemaking, which is itself'‘central to the operations and activities of
government agencies.” N.¥. Times Co. v. Federal Communications Commission, 437 F.5upp.3d
266, 275 (S.D. N.Y. 2020). Moreover, sixice. the Department is reqisired to raake findings
concering descent and membership under 22 CFR. 83.11{e).and {f), the public is edtitled to
know the facts upon which its findings, and ultimately its decision, are based.

The disclosure of the requested information will not constitute a clearly unwarmanted
invasion of yrivacy. This is because, by filing its petition on belialf of its members, the
Schaghticoke Indian Tribe has placed the questions of mémbeiship and descent into issue before
the Department. Freedom of Information exemptions, including exemption 6, are to be
construed narrowly. There is 2 strong presumption in favor of disclosure. Associated Press v.
U.S. Department of Defense, 554 B.3d 274, 283 (2d Cir., 2009).

I request that a prorapt disclosute of the requested information given the limited time
atlowed in which the Town of Kent is required to submit its response,

JBS/bs
cc: Jean Speck, First Selectman
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Jaff Sienkiewicz

L e e}
From: biafoia@emaildoi.gov

Serit: Friclay, March 25, 2022 10:35 AM

To: Joff Siankiewicz

Subject: FOIA Tracking Number Change for request DOI-BIA-2022-002828 (to DOI-

ASIA-2022-002828)

The FOIA request DOI-BIA-2022-002828 has had its Tracking Number changed to OOI-ASIA-2022-002828. This is normally
due to the reguest being transferred to another agency {for example, EPA to Dept. of Commercs) or to a sub-agency to
process it Additional details for this request are as follows:

Dld Tracking Numbear: DOIL-BIA-20022-002828

New Tracking Mumber: DOIASIA-2022-002828

Requester Name: Joffrey B Sienkiewicz

Date Submitted: 03/25/2022

Long Description: Requesting informed party status and membership lists and governing docurments filed by
Schagticoke Indian Tribe, Petiioner §401 in order to provide responsive comments as part of acknowledgment
process. Response deadline July 7, 2022, so expedited review requested. See uploaded letter dated March 11,
2022 directed to Lee Fleming.

& % ¢ =¥

1
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Jeff Sienkiewicz

From: DOI FOIA and, Privacy Appeals <FOIA.APPEALS@sol.doi.govs
Sent: Thursday, May 5, 2022 8:46 AM

To: Joff Sienkiewicz

Subject: Your Freedom of information Act Appeal (No. 2022-122)
Attachiments: 43 CFR § 2.20.p4df; 43 CFR § 2.63.pdf

Mr. Sienkiewiez: Thank you for your submission. The Department of the Intetior’s Freedom of Information Act
{"FOIA™) Appeals Office (“Department”) has accepted the FOIA appeal you filed on behalf of the Town of Kent,
Connecticut, for processing, with a date of receipt of April 25, 2022, and it has assigned the matter as Appeal
No. zo22-122,

Please be aware that the FOIA requires an agency to make a determination on an appeal within 20 workdays
after the receipt of such appeal. 5§ U.5.C. § 552(a)(6)(A)(iD). While the Department will make every effott to
reach a decision on your appeal within this time limit, if yon do not receive a determination within 20
workdays, you may seek judicial review under 5 U.S.C. § 552(a)(4)(B). However, should the Department not
timely make a determination on the appeal, it hopes that you will delay filing a lawsuit so that it can thoroughly
review the issues you raised and make a decision.

As a final matter, the Department notes your request for “expedited review” in the e-mail message you sent
transmitting the appeal. Please be aware that if you are seeking “expedited processing” of the appeal, to
properly do so, the Department’s FOIA regulations (“regulavions”) require you to submit a statement to the
Department that: 1. Explains in detail how all elements and subeomponents of your client’s request meets each
element of one or both of the expedited pracessing criteria set forth in the regulations at 43 C.F.R. § 2. so(a);
and 2. Certifies that your explanation is true and corvect to the best of your knowledge and belief. See 43 C.F.R.
5§ 2 so(h); 2.63(a). See also 5 U.5.C. § 552(a)(6)(EXvi). Finally, note that the FOIA and the Department’s
implementing regulations require a decision on a request for expedited processing to be made within 10
calendar days after receipt of such a request, not a determination on the underlying FOIA request or appeal
itself within that time frame. Sea 5 [7.5.C. § 552{a)(6 )X E)(ii)-(iii); 43 C.F.R. §§ 2.20(e)-(f}, 2.63(b)-{c}. With
that noted, if you remain interested in requesting expedited processing of this appeal, you may submit a proper
expedited processing request to the Departinent any ime before the bureau issues its final response to the
FOIA reguest (which is an action that would resolve the issue you raise in the appeal) or before the Department
issues its decision on the FOTA appeal.

If you have any questions regarding this matter, please e-mail them to the FOIA Appeals Office. Regrettably,
due to the pandemic, no one is available in the FOIA Appeals Office to answer or return any phone calls, Thank
you.

Darreil R. Strayhorn
FOIA & Privacy Act Appeals Officer
Department of the Interior

This e-mail (including attachments) is intended for the use of the individual or entity to which it is addressed. It
may contain information that is privileged, confidential, or otherwise protected by applicable law. If you are
not the intended recipient or the employee or agent responsible for delivery of this ¢-mail to the intended
recipient, you are hereby notified that any dissemination, distribution, copying, or use of this e-mail or its
contents is strictly prohibited. If you received this e-mail in error, please notify the sender immediately and
destroy all copies.
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From: Jeff Sienkiewicz <jsienkiewicz@allinghamlaw.com>

Sent: Monday, Aprit 25, 2022 4:27 PM

To: DO! FOIA and, Privacy Appeals <FOIA.APPEALS@sol.doi govs

Subject: [EXTERNAL] Freedom of Information Appeal, DOI-ASIA-2022-002828 - Expedited Review Reguested

This email has been received from outtide of DOI - Use caution hefore clicking on links, opening attachments, or
responding.

Dear Ladies and Gantlemen,

Attached, please find the Town of Kent, Connecticut’s appeal conceming the denial of information critical to its response
to the pending petition for federal acknowledgment of the Schaghticoke Indian Tribe as an Indian tribe. The Town has
only 120 days total to respond to that filing, of which approximately 50 days have already elapsed. Due to this urgency,
expedited review is requested.

Sincerely,

Jeffrey B. Sieakiewicz
§60-350-3434

Allingham, Readyoff & Henry, LLC

54 Bridge Street,
New Milford, CT 06776
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CERTIFICATION OF MEMBERSHIP LIST

;
3

; OF THE SCHAGHTICOKE INDIAN TRIBE

We the Scluﬁghimke Tribai Cauncil, ag the goveming body of the Schaghticoke Indian
Tribe, hereby certifythat the attached membership list reflects the list of members enmlled in
the Schaghticoke !rfdlan Tribe as of the date of this certification

oot ity e

Dated this _{ day of Oclober, 2002,

Russell Kilson, Councilman

~

{ PO Box 111, Schaghticoke Indian Reservation, Kent, Connecticut 06757

E)
1
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Exemption 6

Schaghticoke Indian Tribe
Tribal Rolls
October 5, 2002
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THE GATHERING OF THE TRIBE

. We the imembers ot Schaghticoke Trive hold Bands

in peace and friendship! Once more we g0 back into the

Sacred Hoop! Hean as... Not for ourselves, but for our tpibe.
To whom it mav concems:

. We the Schaghticoke Tribe from the Schaghticoke Re
_sergamm in Kent CT. Do here-by... et it be Known... concern-
ing Schaghticoke Tribal Nation from Monroe CT. Thev have
"NO" authority o jurisdiction ovep us.

They do not reCoenize us, or the rest of the tribe,
who live off o lleservaggn. KI5 WE dO DOT I'Ecodnize them

from Monroc. Thev have authority over themselves onlvi
Not ot reservation or residents.

Mav we all have peace in trae freindship.

The Schasghlicoke residents and families
from the Schaghticoke Reservation.

) M ,}‘[ ’ Jo AV, 97
- G ol BTt 27

[ fgwu#m I%Ej’;’gg?
] b Prnsdn /R YfDT
Pl B dacine 2924/ D /

(THPC‘.) ‘?JLM m’ ) fl?/;{lf/q‘[ o }
Mﬁr{.c& Rl jo'/a4 /97 |

o X ;a/g ‘:’/ 77
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Summary of Research on SIT Genealogy

The following is a summary of research conducted into the genealogy of the Schaghticoke Indian
Tribe (SIT) petitioner group. including identification of the likely current members of the SIT.
Full supporting documentation is available upon request, including access by authorized parties
to the reconstructed family trees and linked source documents available on Ancestry.com.

Available sources regarding the membership and ancestry of the SIT petitioner include the 1900
and 1910 Schaghticoke Indian Reservation censuses, from which family trees have been
reconstructed on Ancestry.com. Other reservation censuses of 1850, 1860, 1870, 1880, 1920.
1930, and 1940 have also been examined for continuity. From these sources, it is possible to
trace the family lineages through time, particularly to identify marriages and name changes.
Information from the Schaghticoke Tribal Nation (STN) Proposed Finding and Final
Determinations has also been consulied. Access to the Ancestry.com family trees can be
provided to authorized persons upon request. The online file serves as an accessible electronic
database for individuals and collateral families associated with both the SIT and STN
gencalogies. Ancestry.com provides most of the electronic public records used to document an
individual’s ancestry and residency, and allows the linking of records to each family member and
the reconstruction of family lines with visual clarity and validation. Additional sources include
Schaghticoke genealogies compiled by the State of Connecticut to track descendants regarding
residency on the Kent Reservation. and to determine future need for State services. These
combined resources establish the initial framework for evidence of Schaghticoke ancestry.

The SIT submitted a membership list in 2001 that included 73 individuals, 19 of whom were also
on a 1982 STN membership list and an additional 17 who had a parent or grandparent on the
1982 list. Thirty-six (36} of the 73 SIT members (49%) were also a part of the STN membership.
Fourteen (14) had resigned from STN membership, including 11 that were on the 1982 STN
membership list. All of these SIT members descended from the three primary Schaghticoke
family lineages and eleven (11} of the SIT members were residents of the Schaghticoke
Reservation.

In 2010 the SIT submitted a membership roll to the Connecticut Department of Environmental
Protection. which oversees the Schaghticoke Reservation in Kent. Attached. This roll contained
the names of 200 adults and children. Analysis of this roll has determined that the 2010
membership consisted of: (1) individuals who were formerly associated with the STN petitioner
(33%); (2) individuals who had Schaghticoke ancestry but were not part of the Schaghticoke
tribal community (1%): and (3} individuals that had no identifiable Schaghticoke or Indian
ancestry (65%}.

In March 2019, the SIT submitted a 178-page narrative and further petition documentation to the
Department of the Interior. The March 2019 petition was rejected as incomplete, and the SIT
subsequently resubmitted a petition in December 2019, which was again rejected as incomplete.
A review of the December 2019 narrative reveals that it is essentially identical to the March 2019
submission. The March 2019 and December 2019 submissions included membership lists,
which the Department subsequently released in redacted form under the Freedom of Information
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Act (FOIA). The redacted lists nevertheless revealed that the membership of the SIT included
only 40 (March 2019 list) or 47 (December 2019 list) adult members.

The SIT's 2022 petition claims 44 adult members. The current and past narratives make no
reference to the much larger roll the group had submitted to the State in 2010. The unredacted
2010 list reveals the names of 200 adult members, which has allowed genealogical research on
the SIT’s 2010 membership.

The research conducted confirms that the overwhelming majority of the 2010 members do not
descend from the historical Schaghticoke tribe. The research aiso allows the identification of the
likely current members of the SIT, which is summarized in table form below. Summary files for
cach likely current member are available upon request.

Verifiable descent from the historical tribe identifies 25 likely current members. An additional 31
individuals that are likely to be members can be identified based on other evidence, including
current or prior participation in the SIT. resignation of membership in the STN, and familial
relations to other likely members. The resulting total of 56 adult individuals that are likely to be
members compares closely to the total of 44 current adult members. Of the 56 identified
individuals that are likely to be current members, at least 13 can be documented as resigning
their membership in the STN, and an additional 15 individuals can be identified as STN
members from STN membership rolls and other documents {and many were STN council
members). Thus, it is likely that 64% of the SI'T"s current members (28 out of 44) are former
members of the STN, confirming that the SIT membership is derivative of the STN. As such the
SIT is clearly a splinter group of the STN.

In addition, out of the remaining 28 likely current SIT members identified, at least 22 (possibly
23) were minors when the STN and SIT separated in 1997. Thus, potentially all of the SIT’s
current membership are individuals that were likely either enrolled members of the STN or
minors that weren’t enrolled yet at that time.

The conclusions of this research can easily be verified by the Department by comparing the
current SIT membership lists to the membership lists previously submitted by the STN.

PROPOSED SIT MEMBERSHIP and PRIOR MEMBERSHIP in the STN

JE— - - -

FAMILY | ID | NAME BIRTH | RESIGN- PRORB NOTES

LINE # YEAR | ATION -ABLE Mermbership documents include signed consent to be listed
FROM SIT as a STN member, not just ancestry.
STN 2019

| ) ) 1 AFTER 1997 ROLL. ) - o

Harris, 1. | Russell, 1946 Split 1997; Yes 1982 Corporate List*

Elsie Alan ' signed STN Council Chairman 1984; member 1985, still on

(Russell) “Gathering of the 1994 STN roll.; [997: never submitted full membership

1 Tribe” documents to STN. Current 2019 S1T chairman from 1997,

2. | Russell, 1977 Split 1997: Yes On 1994 STN roll: 1997; never submitted full
Crvstal | signed membership documents to STN.

*1982 Corporate List is derived from the STN Final Determination (2004}, pp. 53-54, and is not comprehensive,
-2
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Exemption 6

ra

n

: “Gathering of the
! Tribe"
Harrison- = 1948 Split 1997: signed | Yes 1982 Corporate List; STN Council Treasurer, still
Danovau, “Gathering of the on 1994 STN reoll; 1997 never submitted full
Gail Tribe | membership documents to STN: SIT vice chair 2019:
Russell | Off and on SIT council since 1997,
1996 Yes Never submitted membership documents to STXN.
1966 Split 1997: signed  Yes On 1994 STN roll: 1997: never submitted full membershipﬁ
“Gathering of the documents to STN,
[ribe™
1968 Split 1997: signed | Yes On 1994 STN roll: 1997: never submitted full membership
“Gathering ot the documents to STN.
Tribe” -
1983 yes Never submitted full membership decuments to STN,
1952 N o _?s | Never submitted full ﬁldmhershipaucuments to ST\, o
1970 yes Never submitted full membership documents to TN,
(9492 yes Never submitted full membership documents to STN,
(946 ves 1982 Corporate List; Never submitted full membership
documents to STN.
19458 ves 1982 Corporate List; Never updated (ull membership
documents to STN.
1973 T —TES NevTar_updalud_ﬁlll membership documents to STN.
1971 ves Never submiited iull membership documents to STN:
On current 2019 SIT council.
1996 yes Never submitted full membership documents to NN, o
1997 yes Never subraitted tull membership documents to STN.
1999 yes Never updaied full membership documents to STN.
1958 No yes Never updated full membership documents to STN;
Mother was on STN council 1973, 1974;
On current 2019 SIT council.
1981 | No yes Never updited membership documents to STN. i
1994 No ves Never updated membership documents to STN.
1955 No yes 1982 Corporate List; Never submitted memburship
documents to STN; Not on SIT 2010 roll;
On current 2019 SIT council.
1
-3-
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22
22
23 23
24 24
25

Exemption 6

1977 No yes Father, Russell Kilson on STN tribal council 1987
& 1989-1995; Never submitted membership documents
to STN
1981 Ne yes Claims Grandfather, Russcll Kilson;
Never submitted full membership documents to STXN.
1957 No yes 1982 Corporate List; Never submitted membership
documents to STN; On current 2019 SIT council.
1966 yes Ne information

The following Table illustrates the number of probable current members of the SIT who have no

direct ancestors on the early 20" century Reservation censuses.

No Direct Ancestor on the 1900 or 1910 Schaghticoke Reservation Census

FAMILY LINE ID
#
Kilson/Bradley 1.
26
2.
27
28
29
30 4.
31
32 5.
33 6.

NAME BIRTH | RESIGN- | PROB- NOTES
YEAR | ATIO ABLE NB: Membership
FROM SIT documents include signed
STN 2019 consent fo be listed as a
AFTER ROLL STN member not just
1997 anCE'SU’_'I'.
1953 Yes Yes Lived in NY.
1955 Yes Yes Lived in NY.
1U86 Yos No infermation
1988 Yes No information
1960 Yes Yes Eived in NY.
1982 Yes No information.
Mother. Regina. {
1696 Yes Yes Father, Gary
submitted resignation
1957 | Yes Yes? 1982 Corporate List;* |
removed | Council member:
from SIT | 1984; Lived in and out
council of CT.
_ 2006

* 1982 Corporate List is derived from the STN Final Determination (2004}, pp. 53-54, and is not comprehensive.

-4 -
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Exemption 6

34

35

36

37

38

39

40

41

43

44

46

47

48

49

50

51

| |

1979 ' No Yes Never submitted full

membership documents
- | to STN. -

1988 No Yes Never subnutted tull
membership documents
1o STN.

1981 Yes No information

Yes No information
Yes No information

i Yes ' No information

1958 Yes Yes Lived in NY & Texas.

About Yes No information

1978

About Yes No information

1981

1954 No Yes Never submitted full !
membership documents
to STN.

1973 Yes No information

1974 Yes No information

1977 Yes No information

1963 | Yes Yes 1982 Corporate List;
Never updated full
membership documents
to STN.

1957 Yes Yes 1982 Corporate List;
Never updated full
membership documents
1o STN.

1992 No Yes Never submitied
membership documents
to STN.

1995 No Yes Never submitted
membership documents
to STN.

1956 No Yes Father, Stuart Bradley
Pennywell, died 1999
when siill a member of

B STN; Never submitted |

-5-
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Exemption 6 J

52

33

54

55

56

membership documents
to STN.

Yes

Never submitted
membership documents
to STN.

Yes

Never submitted
membership documents
to STN.

Yes

Never submitted
membership documents
to STN.

Yes

Never submitted
membership documents
ta STN.

1989 No

Yes

Never submitted

membership documents
to STN.

-6 -
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GASSER LAW FIRM, LLC

20 East Main Street * Avon, CT 06001-3823
(860) 674-8342 « FAX (860} 676-8912

April 29, 2010

Mr. Lee Fleming

Office of Indian Services
Division of Tribal Government
Bureau of Indian Affairs
MS-4513-MIB

1849 C Street, NW.
Washington, D.C. 20240

Re: Schaghticoke Indian Tribe, Eent, Connecticut

Dear Mr. Fleming:
On behalf of Ms. Joya Bruce, Tribal Secretary, [ am enclosing

correspondence to you as well as the Tribal Rolls effective February, 2010
of the Schaghticoke Indian Tribe.

Very truly yours,

(,g ;/(L&) Q(C,U’, %ﬂmﬁf%

Edward W. Gasser

EWG/nib
Enclosure: Correspondence and Tribal Rolls

cc: The Hon. M. Jodi Rell, Governor State of Connecticut

Mr. Edward Serabia, Indian Affairs Coordinator
Ms. Joya Bruce, Secretary Schaghticoke Indian Tribe
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To: Les Fleming LB.LA

Tribe Council

. Chalrman - Mary MacDonald
SCh ag htlco ke Vicae rénhirilrma:r-yGa?ch::lnflsan-nonovan

: Secretary - Joya Bruce
Indlan o Cc:unciln?an ~ G):eore Bruce
. (s’ Councliman - lan Porter
T"be 5}} Councilman - Janette Stoezinger
@ Counciiman - Travis Kilson
-@ Councliman - Justin Kilson

2 —_—
&}J’ / &
February 3; 2010

From: Schaghticoke Indian Tribe, (S.LT.)

Phone: 860-307-5§002, Tribe Phone

Dear Mr. Lee Fleming,

I, as Tribal Secretary along with our Tribal Council, being the actual goveming body and authatity in regards
to the Schaghticoke Reservation located in Kent, Ct, hereby wants to inform you as to the personnal
changes to aur Tribke Council.

On Fehruary 15, 2010, The Schaghticoke Indian Tribe held their bi-monthly meeting to asses their ongoing
tribal requirements and needs. The flrst item on the addenda was the resignation from Chairman Princess
Laughlng Brooke, (Gail Harrison-Donovan) for medical reasons. Vice Chairman Sunshine White Feather,
(Mary MacDonald) was voted in as Chalrman. Sunshine White Feather, {Mary MacDonald assumes the
Chalrmanship roll Inmedlately. Princess Laughing Brooke will assume the roli of Vice Chalrman
immediately. Any and all correapondences from now on should be directed o our new chalrman, Sunshine
White Feather, (Mary MacDonald). In addition please note our NEW tribe Councll members listed above.

As always if you have any questions you can contact us at any of the below listed numbers:

{860)-874-8342 Tslbal Counsel, Edward Gasser

{203)-823-0634 Chairperson & Tribal Chief Mary MacDonald

{413) 249-2186 Tribal Secretary, Joya Bruce

{860) 307-5002 Tribal Spokesman & Economic Development Coordinator, Michael Carlson

Respecifully Submitted and signed on hehaif of the entire Tribe:

262 Schaghticoke Reservation,

P.O. Box 223,
Kent, Ct. 06757

RECEIVED
MAY -4 g1

Dept. of Enyy
onmental p
Indian Totection
% N Affairs O O0rdinator

SCHAGHTICOKE INDIAN TRIBE
SCHAGHTICOKE INDIAN RESERVATION
P.O0. BOX 223
KENT, CONNECTICUT Q8757

omail: SitTribe@aol.com
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I Exemption 6 | Tribe Council

iy . Chaitman - Mary MacDonald
SCh ag htICO ke Vice Chairman - Gail Harrison-Donovan
: Secretary - Joya Bruce
Indlan Counciiman - George Bruce
. Councilman - lan Porter
Tnbe Counciiman - Janette Stoezinger

Counciiman - Travis Kilsen
Councilman - Justin Kilson

Tribe Roll of the Schaghtrcoke Indian Tribe

February 8, 2010

riendship | sign as, R_E
he Coun?yﬁetary, CB I VED
H-A /tb f/q 5—/Q-Of o MAY -4
ya fruce, Daté’ 5 ‘2010
stary, ept. of Environm, Mental
Schaghticoke indian Tribe Indjan Aftairs & PfOtect;o
262 Schaghticoke Reservation, = s Coo Nator
P.O. Box 223, SCHAGHTICOKE INDIAN TRIBE
Kent, Ct. 06757 SCHAGNTICOKE INDIAN RESERVATION
P.0.BOX 223
KENT, CONNECTICUT 06757
email:SitTribe@acl.com
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SCHAGHTICOKE TRIBAL NATION'S ANALYSIS
OF THE SCHAGHTICOKE INDIAN TRIBE’S
MEMBERSHIP LIST
(DATED SEPTEMBER 28, 2003)

Subrnitted as Part of the Schaghticoke Tribal Nation’s
Response to Third Party Commments

Steven L. Austin, Ph.D. :
Dean Markham
Submitted: September 29, 2003
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In the Schaghticoke Tribal Nation®s Proposed Finding, the Assistant Secretary —
Indian Affairs (AS - {A) concluded that there is only ons historieal Schaghticoke ’!l"ribal
Nation (hereinafter, “STN,™ or “the Tribe'). The AS —IA also concluded that tht:‘_STNg
as it is currzntly configured, appeared lo be missing some key individuals from it3.
membership list. Some of the missing individuals in question are on the membership list
of a petitioner calling itself the Schaghticoke Indian "I'ribe (SIT), led by Alan Russ:,en- In
addition 16 thoge represented by Alan Russell, there are a few other significant t
individuals whom the AS - [A concluded were missing from STN's membership iist.
The two sets of third party comments on the Proposed Finding that were submitted
critivized the Tribt's petition under criteria 83.7(b) and (&) of the Federal e
acknowledgment regulations for failing 10 demonstrate that the Tribe had a suﬂ?cfmﬂy
uniified community, for {ailing to demonstrate political unity, and for not rcpreseniing all
potential iribel members. Some of these criticisms have already been responded to in
other submissions by the Tribe, during the comment and response penods. The atlalysis
presented in this paper supercedes the anatysis in Austin’s Respogse 10 Several |
Anthropological and Legal Issues Raised in Third Party Comments because it takes info
consideration the addition of fifteen individuals to $TN membership on September 28,
2003,

During the comment peried, STNs genealogists identified 42 individuals who
had always been part of the Tribe’s historical community, but were cureently unefrolied.

As the response period comes to a closc, there are still 26 individuzls who have slways
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becn part ol the Schaghticoke tribal community but are not currently enrolled in STN
{See Appendix B). This includes some but not all of the 59 individuals who are st"_ill on
the SIT’s membership list. The SIT member list provided by the DAR in the FAl'k
database had 73 names (datcd October 5, 2002; see Appendix A). During the c0ﬂ:;ment
and response period, one of SIT's members died (Russ Kilson), two dually enmllgd
individuals reaffirmed their relationship with the §TN, and eleven of them rnsigm;d from
SIT,' leaving oniy 59 members. This leaves only 17 SIT members who might qualify for
membership in STN, if they were 10 make application. As will be discussed, the vast
majonity of SIT’s remaining members {71 percent) are not likely 1o be able to meet
STN’s membership criteria {42/59=711}. There are eight other individuals who are pant
of the STI*s cammunity but are nat currently affiliated with either S\':hagl'lticcﬂu:I
petitioner; that is, they are not on the membership Yist of STN or 8IT. The 26 ind;viduals
who are part 0f STN's community but not on the STN tribal membership roll repl%':Scnt
only eight percent of the Tribe's overall community, enrotled and unenrolled |
(261312=.833).

This peper also briefly discusses the efforis the STN has made during the :
response period 10 invite these individuals, pius those not represented by SIT, to apply for
membership in STN. During the comment periad the STN s Chief, Tribal Couneil, and
tribal members made a number of attempts to contact unenrolied tobal community
members, but only one of these forty-two individvals made application. However, the

STN redoubled its efforts during the response peciod. As & result an additional Gfteen

' Effective August 5, 2003, ont of SIT"s members was accepled onte the 5TR s 1ribal roll and effective
September 28, 2003, another ien SIT members were accepted into membership with the STN.
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individuals, five unaffiliated and ten SIT affiliated individuals, applied for membership
and were added 1o the tribal rolls.
This paper was prepared by Steven L. Austin, an anthropologist working for the

STN, and Dean Markham, with assistance from Tribal Geaealogist Linda Gray.

Analysis of SIT Members
In the following analysis, SIT members have been divided into two broad
categories: (hose who are not likely to qualify as members of STN and those who are.
Those SIT members who are likely to qualify have been subdivided into: 1. thosg who
resigned; 2. those who slarted but did not complete their applications to STN

membership; and, 3. those who are dually enrolled in STN and SIT.

SIT Members Who Would Not Likely Qualify as Members of STN

The Schaghticoke Tribal Nation (STN, petitioner #79) has serious reservations
about two groups ol Schaghticoke Indian Tribe members (Sze Table 1). The frst group
includes forty-two individuals who are of questionable Schaghticoke Indian ancestry, or
are otherwise not likely lo be ablc to demonstrate they meet the STN's membership
crileria, which include living in tribal relations on a substantially continuous basis
{marked by shading in Appendix A). There is no reliable evidence available o the 3TN
that demonstrates most of these forty-two mdividuals descend from the Schaghticoke
Indians whom they clain as their ancestors. For those of unknown descent, the TN also
has no evidence that these individuals or theit ancestors have participaied in

Schaghticoke tribal affairs.
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TABLE 1
SIT Members Wha Will nat Likely Quality for Membership in STN

Claimed descendants of Ellen Cogswell (Trueheart family) with pending
applications in SIT -} 13
Other Claimed descendants of Eilen Cogswell (Trucheart family), not pending . | 8
| Claimed, unconfirned descendants of’ Williany Russeli 7
Claimed, unconfirmed descendants of Nancy Coggwell and Mancy Chickens 4
B
42

individuals whose families have not lived in tribal relations
TOTAL ) -

STN has no information on the 23 individoals elaiming descent through Ei_len
Copswell (b. (846, m. Elias Sccly, a non-Indian; the Trucheart family), aside fron; what
was provided to the Office of Acknowledgment and Research, Bureau of Indian Affairs
(OAR) by the SIT and included in the FAIR databage. Thers are fifteen iudividua,iis on
the SIT membership list marked as “pending.” All of them are Trueheart family
members. This would seam 1o imply that these fiflteen individuals were not officially
members of SIT as of Oclober 22, 2002, the date of SIT's membership lst. ThEl.’é are
eight individuals who ¢laim descent from Ellen Cogswell who have been acceptt':é by the
SIT as members of their group.

The ST will not accept the claimed Ellen Copswell descendants as meml‘:}ers of
the Schaghticoke Tribal Nation simply because they are included on the SIT list. EThey
would first need to provide acceptable documentary evidence that they meet the Tribe's
membership critedia. This includes the criteria as stated in the Constintion, and the
unwritien requirement by tribal custom that they and their ancestors have always _@:een
part of the STN community without any significant interruptions.

We understand and agree that Jabez Cogewell had a daughter named Elleri

El

Copswell. We do not have any evidence to support the STT's claim that their members in
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the Truchear family are, in [act, her descendants. Tn addition te the lack ofevide;'u:e for
genealogical descent from the historical Schaghticoke Tribe, there is no evidence that
Elien Cogswell ever participated in social or political trihal matters since she bec;mﬁ an
adult in her own right (about 1864). There is no evidence lo demonsirate that Ellen
Cogswell's children lived in wibaf relations during their lifetimes. The cvidence indicates
that only one of Jabez® children continued to meintain tnbal relations after 1900, and that
is George Cogswell. Mast of George Cogswell’s descendants who have continued to be
associated with Schaghticoke tribal affairs are already members of the STN (sum;: of his
descendants are memibers of the Narraganseti Indian Tribe in Rhods [sland by virtue of
two inter-tribal marriages; a few of them have recently® chesen to resign their
membership in STN {See section below).

There are four individuals claiming descent from Nancy Cogswell on the p;alamal
side (abt. 1853-1934; married Bland Moody, non-indian) and from Nancy Chickens on
the maternal side. There is no evidence that they ot their ancestors participated m~ the
social andfor political life of the Schaghticoke Tribal Nation. They would nat, therefore,
likely qualify for membership in the STHN.

There are seven persons on the SIT membership list who have claimed descent
from William Russell through au alleged extra-marital relationship between Mr. Russell
and their mother. STN haz no evidence that these individuals are, in fact, descendants of
William Russell. Given what STN knows about these seven individuals at the time of

writing, they would not qualify for membership in STN.

* The Coggswell descendants who resigned their STN membership did so afler 1997, Before 1997, they
and/or their ancestors had participated in STN tribal meetings and events,
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SIT Members Who Might Qualify for Membership in STN

There are three Schaghticoke descendants who are claimed a8 members by the
SIT, but who have stated to family members wha belong to the STN that they neit‘her
requested nor consenicd to such membership. They have also stated that they are ?moving
oul ol state and do not care Lo belong to either Schaghticoke petitioning group. 1 is
herein pointed out that it is contrary to the BIA’s tabal acknowledgment related pi}licies
for petitioning groups to list individuals as members without their consent. The OAR
should iovestigate whether or not there are individuals who have been placed on Sll'I“s
marmbership fist without their knowledge and consenl, These three peaple are still
considered part of the STN's unenrolled tribal community as defined in the consti:_tutional
amendment passed September 28, 2003. '

Al this writing, there ave nine individuals who were once members of STN‘,
resigned their membership, and subsequently joined the SIT. Table 2, below, prm.;ides a
summary of these nine individuals by family group. The STN does not have the g;ower to
coerce individuals 1o be members of STN against their will. However, by letter dated
March 25, 2003, STN offered to reopen its roembeeship application process (o these
individuals pursuant :o conclusions in the AS - IA's proposed finding and t.cchnic;l
assistance advice provided by the OAR (See letter ol this date submitied to the DAR with
the STN's commaents on the Proposed Finding). Subsequent follow-up leters were
wriiten and mailed 1o Alan Russell and his attorney, Michael Burns. These lettersl, daled
April 7, 2003, and April 22, 2003, were also submitied to the OAR al the end of the
comment period. The STN has offered these individuals the opportunity to applyffnr

membership in STN, the assistance of tribal researchers and siaff members 1o complete
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the required application documentation, and has stated $TNs willingness to hire a
mediator to help resalve political differences. For the mosi part, these individuals have
not responded to the outreach efforts of the STN.

TABLE 2
Number of SIT Members Who have Resigned from STN

(by family graup)

ﬂajﬂ_’s family
Coggswell family
Kilson family

Total SIT members who resigned from STN

ol -n.jc:’

At the time of writing, there are seven individuals on the SIT membership-:list
who started but did not finish the application process bzfore the trbal rolls closed.in
2000. These persons might qualify for merbership in the STN (see Table 3). Another
person applied to STN, but by the time her application file was complete with the’
necessary information, the rolls had been closed. Afterwards she requested her
application to be returmed. Five individuals who still remain on the SIT member list have
never applied to STN for membership. Some ol them zre descendants of the histo:rical

Schaghticoke Tribal Nalion; some of theni are undocumented as of this writing. :

TABLE 3
SIT Members Who Might Qualify for STIN Membership
Started requested membership, bt did not complete process 71,
Application completed after roll was closed 1]
Mever applied to STN 51.
TOTAL 12

§
During the comment and response periods, there were 24 of these individuals. One of the

24, Russell Kilson, diexd earlier this year. e remainder was contacted directly by the
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STN's Chief, 1he Tribal Council, and other inhal members. These contacts included
letters, phone calls, private face-(o-face meetings, and larger tribal socials. The r&.ponss
of these individuals 1o the STN’s outreach efforts has been mixed. Ten of these d
individuals (all fivm the category of thase who had never applied for membership_;in
STN}decided to put the interests of the Tribse first. They applied for mcmbcrshipiand
subsequently were added to the STN Tribal Roll, effective September 28, 2003. ;\mnng
their numiber was the half-sister of Alan Russell. |

The few very obstinate SIT members who are stiil in this group have expressed
their opposition to the curcent Tribal Council and some of its policies and practices as a
reason for not earolling in STN at this fime. This includes Alan Russell, Gail Ru.;scll
Harrison, and their immediate family members and some members of the Ritchie family.
Tribai members who have been communicating with Alan Russell, Gail Russell Harrison,
and Gary Ritchie have said that these individuals are making demands that are impossible
to meet because of tribal constitutional restriclions goveming the Tribe's political:
process. For example, they have stated that they would not apply for membership in STN
unless the current Chief and several Tribal Council mambers resign from office (personal
carmmunications with Chief Richard Velky and Vice-Chairman Michae) Pane). Alan
Russell and Gary Ritchie, through the SIT s attomney, also made demnands as
preconditions to holding mediation sessions. These demards were completely
unreasonable and were a pretex) for not holding any discussions with STN leaders. Tt
appears that no reasonable offer of dialogue or mediation is acceplable to ther. 'I;hey
have not responded positively to appeals 1o join efforts to create political change t:hmugh

the Tribe's established political process. They have also staled to {dibal members who
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have spoken with them that they do not care 1f the Tribe gets federally recognized
because they do not want 10 do anything that will benefit the current leadership. 7

There are two elderly STN members who are also cumrently enrolled with SlT :
QOlivia Pennywell and Shirley Jobnson. It is unknown at this time how these two women
came to be members of the SIT  STN does not know if thay ever consented to ha;ve their
names added lo the SIT membership list. STN does know that they have never re.;igm:d
from the STN. Steven Austin conducted intcrviews with both of these women and each
stated that they never intended 1o leave STN, and voiced considerable frustration iyith
Gary Ritchie. They each stated that they had been pressured and berated by Mr. Iiltcme
on a number of accasions, including when he twice forced them 1o cansel interview
appointments which they had initially made during the commenl period (one appointment
with Angelito Palma aud one with mc}.3 1t should be noted that none of their family
members are members of SIT; rather, their family members arc fribal members of STN.
The STN stili considers these two individeals to be members in good standing of their
Trike. The STN cncourages the OAR researchers [0 contact these two women, if need

be, to confirm that they are still affiliated with STN.
Significant individuals Who are #iot on Either Membership List

The AS — [A noted that, in his opinion, there were 2 faw individuals who had been
significant in what he referred to as the historical Schaghticoke Tribe. These include
Irving Harris, and Truman and Theodore Coggswell (representing only themselves and

two of their children, not the entire Coggswell family, as they sometimes sesm to ‘assert).

" In Juty 2003, Gary Ritchie moved his family 1o the Maryland ares and has had no contact with any STN
members. STMN Vice-Chaieman Michae] Panc, whao has met severel times with Alan Russell (Chairman of

$IT), reponts that Gary Ritchie (Secretary of SIT) hag not had comtact with hiny, either.
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The AS - 1A, through lus staff in the OAR, suggested that the STN leadership offer these
individuals the opportunity 1o apply for membesship in STN. During a phone iﬁzfirview
with Steven Austin (March 5, 2003), he explained the Tribe's position o Irving Harvis.
Mr. Austin encouraged Mr. Hams to apply for membership sn STN. Mr. Harmis réjecled
this suggestion, saying that he did not have to send in documeniation of his ancestry (as
required under the STN Constitution and By-laws) because “everyoue already knc;ws
who | am,"” and because he did not want to lend legitimacy to some of the pmvisiéns in
the Tribe’s current Constitution and By«laws. Al a recent gathering of some tribal
members in Danbury (on September 21, 2003), Mr. Harris sent 2 statement which?-
reaffirmed this position. The STN leadership has requested Mr, Harris’ applicatio:n on
other previous oceasions and has always golten & similar response. The STN agn::_es with
the AS ~ LA, that Irving Harris has been an impontant member of the Tribe, end hafs
reserved the first number on the tribai roll for him, if he were to ever apply. This IS
intended as a sign of the honor and respeci the ST has for My, Haryis.

With regard to Theadore and Truman Coggswell, along with his two daughters,
the ST responded to the technical assistance advice of the AR by writing to th::m and
offering them the ppportunity to apply for membership in the STN. The Coggswell
brothers phoned 1he STN office 1o say that they would be responding through thei:'
attorney. Their personal aiomey siated that they did nst intend to apply for membership
at this titne, Since the initial exchange of letters there have been many phone calis
between the Coggswell brothers and Chief Velky, as well as several face-to-face |

meetings between them.' The Coggswell brothers have also had phone conversaﬁ;ons and

* Chiel Velky provided the following account of his activities in contacting the Coggswell brothers: “As
previously reporied, { continued telephone conversations with Truman Cogeswell throughout Auvgust. On

10
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met in person with Tribal Council Viee-Chairman Michael Pane, with Tribal Elder
Trudie Larmb-Richmond, and with other tribal members. Some of these discussions
seemed to create measure of good will. But always in the end, the Coggswell brothers
made unreasonable demands about the need for immeadiate changes in leadership and
vague assertions about their desive to be “compensated” prior to applying for meﬁibarship
wn the STN. As of this writing, neither the Coggswell brothers nor Truman Cngg.e;:weﬂ's

daughters have applied for tobal membership.

Conclusions

Forly-twa of the individuals who rematn on SIT's membership list arc nol likely

o qualify for rnembership (over 70 percent of the remaining SiT membership;

42/39=711}. These are individuals who have not established their genealogical d}:sccm

August 27%. Truman and Theodore Coggswell, Jr. traveled froe theis homes in Missouri and New Jersey,
respectively, to Denbuey, Counccticut. holding a four-hour meeting (o rir mutusl concerns ond discuss the
importance of their affiliatien with STN. The Coggswell*s and their children Donna Rymer and Rabin
Copgswell had previously been enzolled members of STN bul withdeew their membership in 2000 and
2001_ Truman and Theodore Coggswell brought documentation in the form of personal letlers of ther
father, Theodore Coggswell, Sr. w and from Franklin Bearce, {a.ka. Swimnnng Eel) to augment issues of
politival leadership from the 19405 1o 19605 but chose not 10 releuse them te STM for purposes of this

submission,”

“ARer much discussion, Trumian indicated (hat it was the intention ol the brothers to eventually affiliale
back with STH. A weck fater, Truman Coggswell called the Tribe's Genoral Counsel, Thomas Yan
Lenten, and informed him thet it wis his brother and his intention io wait to afTfiliae or encofl with STN
umi} afier Federal Recognition. He also siated that any inTermation they had would be made availoble m
the event a decision on Federal Recognition is appeafed. 1t was pointed gul that new decumentation coutd
not be submitted in an appeal forums and if they had inforvnation important for the recognition process, it
should be presented with this submission. They daciined. Iftheir enroliment had coeurred at this lime,
there would be no known members of the Coggswell farnily not affilisted vwith ST

“Neither of the Cogaswell brathers has been pariicularly active in the Tribe since their childhood in the
carly 1930s. Fruman Coggswell attended the Apeil 13, 1597 and Detober 5, 1997 cribal meetings.
Theodore Coggswell attended the April 13, 1997, May 17, 1998, May L5, 1999 and May 21, 2000 tribal
meelings. In thewr interviews submilted in April 2002 to BAR. tiey sdmil that they aitended a fribs)
micciing, in the early 1950s, one in the mid 19705 and then not again unii! 1597. Certainly, their significance
of importance ta the Tribal community teverts (a their father, Theodore Coggswell, Sr. whe was a raember
of the “Lega! and Schaghticoke Claims Comminee™ relating to Dockel No. 112 in the 19405 and 195¢s
Both brothers and their familics have resided outside Connecticut far mast of thewr adult lives and
upperently do nol feel comfortable znrolling with STN.”
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CTP APPX112

SNVO72 D0022 Page 12 of 21



from the historical Schaghticoke Indizan Tribe or are otherwise not likely to meet the
STN's criteria for membership. They also have provided no known evidence of
continuous social ar political participation on the pari of their ancestors or themsg‘_lves.
Two peaple on the SIT membership list are already enrolled with STN. They have never
resigned from STN, 50 no action is necessary on STN's part. The remaining 17
individuals (59-42=17) would hikely qualify for membership in STN, if they were to
apply. There are also gight unaffiliated individuals (not members of 3IT or STN} who
would likely qualify for membership if they were o apply. Thus, the aumber of t;'iba!
sowimunity mernbers who are not currently enrolled with STN but are likely to m;et its
membership ctiteria is 26. As of this writing, there are 285 enrolled STN tribal nilcmbers
and 26 unentolled communily members, making a tolal of 312 envolled and unené‘ﬂled
community members. Thus, only ¢ight percent of commumity members are still H
unenrolled (26/312=.083).

During the comment and response periods there have been extensive follow-up
contacts, both formal and informal with the uncnrolled tribal community members“ The
STHN Tribal Council has sent multiple letters to the SIT leaders and to its individual

members. Council members have also made phong calls and personal visits to the homes

of unenrolled community members. In addition to the outreach by Chief Velky and the
Tribal Council, a nueber of other tribal members, including Tribal Eiders® and
“prdinary™ tribal members have been working diligently to encourage qualifying
upenrolled tribal community members (those in SIT and those unaffiliated with either

Schaghticoke petitioner) to reunify with the STN. In addition to letters, phone calls, and

? Elders involved in the outreach effort include: Earl Kilson, dv.; Charles Kilson; and Trudic Larnb-
Richmand.
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| Exemption 6

personal visils, at least fwo large community meetings have been called® for the purpose
of encouraging the unenrolled communily members to set aside their personal and

political differences and reunite as one mibs.

laitially, the STN's effort to bring thase communily members onto the tribal roll
was cooly received. Many of the individuals cited their political and personal differences
with the Tribe's current leadership and their dissatisfaction with the way in which they
perceive the Tribe is currently governed. These individuals have indicated that th;:se are
obstacles to their applying for membership at this time.

On Augusl S, 2003, the Schaghticoke Tribal Nation's Tribal Council pass;d a
resolution indicating its support for a Tribal Constitutional amendment which woﬁld
allow 42 ind:viduals to apply for membership in the [u:tuce and, pending the subm'-ission
of the required documentation, are reasonably cerlzin they would be granted the s;mc
(Ste Table 4). On September 28, 2003, the constitution amendrment was passcd by
unanimous vote (See Appendix C). The open-ended offer applies to these individhals
and their children, but not to subsequent penerations. As of the time of writing, lft ol the
oniginal 42 unenrolied community memabers (38 percent) have now enrolied in STN (See
Table 4, shaded individuals). These include, [ NG - G2i! Hairison);

B - four of hor children; and, ten dditional STT members. This leaves 26

tribal community meémbers who are still not enrolled in STN. These 26 individuals are

still covered by the provisions of the constilutional amendment (passed unantmously

* One mecting was @ social in New Milford that was officially sponsorcd by the Tribal Council {June 29,
2003), a1 which I was personally present. The other mecting was not an official meeting called by the
entire Tribal Council, but was catled by Teibal Council Vice-Chairman Michae! Pane, who hed been

" delegated the responsibility of contacling unenrolled communily members 10 gel them enrolled. The

sceond meeting was held in Denbury (September 21, 20031,

13
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Exemption 6

September 28, 2003), which will ailow them and their children special privilepes,with

b

regard to applying for metbeship in the STN.

TABLE 4
List of 42 Individuals in Tribal Council Resolution, :
Indicating Their Likely Acceptance for Membership
{Resolution passed August 5, 2063)

Shaded individuals joined STN during the response and commenl periods

Finaily, it should be noted that the process of reaching out to the unenrolied tribal
members generated significant tension and conflict among Tribal Council members and

between the Tribal Council and tribal members.’ Nevertheless, the process has also

7 A case in point the serins of specinl elections which were called for the consideration of Lwo constitutional
amendrents. An amendmient to the STN constitution reguires the presence a quorum of 55 percent of the
vabing menibership. The first meeting (Jaly 27, 203} was boycotted by one pant of the Tribe in order lo
express their dissatisfaction on an unrclated political issue, This resulled in & low verer tumeout (1§
percent) and the inability to consider the two amendmenis. A second meeting {September 7, 2003) called
for this purpose, which was nol boycolted, also failed (o lgm out the quorum {32 pereent). Finally, on
September 28, 2003, the quorum was assembled due to the efforts ol all tribal members to “pet ot the
vote” and the two armendments were passed, The fact that the Tribe marshaled 3 quorum gn short notice,
and only one week before the annusl meeting, 15 especially nateworthy. This means that these same
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provided additional evidence of both modern community and political ieadarship.,
Enrolied triba) members have called upen their own unentolled relatives, as well.as
contacting unenrolied people wha are from other families. Individuals from all II"nree of
the Tribe's familizs have worked together, across family lines, 10 promote this effort.
They have sacrificed significant amounts of lime, energy, and money (o address what
they felt was an important issue for the Tribe. Tribal members have been communicating
their interests to the Chief and Tribal Council, and the latter have been responding, At
the same time, when the Chief or Tribal Council have called upon tribal members for

their assistance, members have done their best to comply. This is very clear evidence of

a bilateral political relationship between the Tribe’s Jeadership and its members.

individuals wilt have lo make lime once again {0 conduet il business, several of thenn coming from out
of siate. Tribal members have shown a significant degree of dedication throughow! this process. °
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Exemption 6

APPENDIX

A

LIST OF SIT MEMBERS
AS REPORTED IN THE FAIR DATABASE

(Shading indicates individuals who would not |

ikely qualify for wibal membership)

Schagﬁi&ﬁcc
Anceslor?

Namée

No. |

]

STN*s Evaluation )

currently dualiy-enrolled

_j currently dually-enroiled ,

! resigned from STN

resiyned from STN

resigned from STN

resigned from STN

. did not complcle documenlation

es, Gary's dau.

| resigned from STN

yes

. resigned {rom STN(6yo) .
| resigned from STN -

es, Brendu's son

_mever applied to ST

es, Brenda’s dau

. never applied to STN

resigned from STN

resigned from STN

" resigned SIT and joined STN
effective September 23, 2003

.

never applied o STN.

| STN rall closed before docs. were
: complete

[ dic not complete documentation

19.  Russell Kilson

deceased in 2003

never applied to STN

The names of 21, 22, and 23 are on
one SIT petition. They stated they

are moving and do not care about
either group.

unknown

24, 25, 26, and 27 claim descent
from Riley Cogswell through his
daughter Nancy Cogswell and from
Nancy Chickens through her
daughter Mary Ann Phillips. STN
has no dosumentation regarding
their claim. Therefore, we cannot

' evaluate it. See below.

yes; William
Russell’s sister

resigned SIT and jeined ST™
effective September 28, 2003 ‘

29, | Alan Russell

L yes

| did nol compiete documentation
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Exemption 6 j

" No. | Name | “Schaghticoke

] STN's Evaluation

I

|
[ Ancestar?
|

did riol complete documentation

resigned SIT and joined STN
elfective September 28, 2003

34, 35, 36 cluim descent through a

extramarital union of Willian:

' Russell. STN has no

J documentation to support their
claim. Secalso 39,41 42 and 43,

es; Gavle
Harrison's son

did not complete documcnla[ion

es; Gayie
arrison's son

inknown

see evaluation at 34, 35 and 36

es; Alan Russell's

did not complete documemat:on !

see evaluation at 34, 35, and 36

i

see evaluation at 34, 35, and 36

see evaluation at 34, 35, and 36

yes; Gayle

never applicd to ST

Applied to STN, accepted far
- membership effective August 5,
2003

Claims descent from Jabez
Cogswel! through Ellen Cogswell.
STN does not have the evidence io
evajuate the claim of this Farmly to
be Schaghticoke.

unknown
unkinovwn

| RE: 47, 48, and 49, are Tmel:ear!

fanily, see 46, abova - i

Luknown

unknown

50, 51, 52, and 53 are Trushean

unknown
unknown

| family, see 46, above.

unknown

unknown

' Trueheart family: see 46, above,

urknown

na! located in FAIR databuse

unknown

not located in FAIR database

unknown

Trueheart family; see 40 above.

unknown

"in FAIR database_bui no info. N

3 Those individuals marked by italic font are noted as “pending” members in the SIT.
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Exemption 6

"No. Name  S8chaghticoke | STN's Evaluation
. Ancestor? |
uninown | not in FAIR: may be Diane Jones;

if so. Trucheart fanily.

uthnown

in FAIR database. but no info.

unknown

Tirueheart family, see 46, above.

inknown

Trueheart fumily; see 46 above.

_unknown

63, 64, and 65 arc Truchearn family;

unknown

. see 46, above.

unknown

unknown

Trueheari fanmily: see 46 above.

-1
!

resigned SIT and joined STN
effective September 28, 2003

yes

unknown

Trueheart famil), see 46 ahave.

HNKROWH

| Trucheart family; see 46 above.
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Exemption 6

APPENDIX B
Remaining Unenrolled Tribal Community Members
{By Family Group)
Bold italic indicates formerly enroiled members of STN who withdrew their membership

Hamis Family o
rship List Unatfitiated Communily Members

Kilson Family ,
Unaffiliated Community Members

- Om SIT Mt:lﬂbt’.l’slllTlLLiSf Unaffiliated Communily Members

_ and-n\ay not be envolled in SIT with their knowledge and congent,
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APPENDIX C
Constirutional Amendment oii Uncnrolled Commiunity Members
{Passed September 28, 2003)
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