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SECTION1 INTRODUCTION

1.1 GENERAL

This document provides guidance to Indian Affairs (IA) to help comply with the National
Environmental Policy Act (NEPA), the Council on Environmental Quality’s (CEQ) NEPA
regulations (40 CFR Parts 1500—-1508) and the Department of the Interior (DOI) NEPA
regulations (43CFR Part 46).

Because the majority of activities on Indian trust lands include Federal funding or approval
through the Bureau of Indian Affairs (BIA), the responsibility for complying with NEPA
generally falls to the BIA. However, NEPA applies to every office and program within IA, and
compliance lies with the office with the direct responsibility to fund, develop or approve a
proposal or action. Although the guidance throughout this handbook is directed to the BIA, the
instructions are valid for all programs and all references to BIA should be understood as
applying to all IA offices and programs. Expertise in NEPA compliance can be found at BIA
Regional Offices and when other offices have questions regarding NEPA, they should contact
the BIA Regional Office NEPA Coordinators for advice. The responsibilities of IA officials for
administering compliance with NEPA may be found in the Departmental Manual (DM) at 516
DM 10 and in the Indian Affairs Manual (IAM) at 59 IAM 3 (See Appendices 15 and 16).

This Guidebook is strictly advisory. It does not create policy, add to, delete from nor otherwise
modify any legal requirement. The procedures described in this Guidebook are intended to aid
IA officials in the internal administration of the agency, and are subject to re-interpretation,
revision, or suspension by [A as circumstances may require.

1.2 AUTHORITIES AND GUIDANCE

Appendices 12 through 16 include the following relevant directives and guidance for complying
with NEPA:

National Environmental Policy Act of 1969 (42 U.S.C 4321-4347).

Council on Environmental Quality Regulations (40 CFR Parts 1500-1508).

The Department of Interior Regulations (43 CFR Part 46). This codifies portions of Chapters 1-6
of Part 516 of the Departmental Manual

Departmental Manual Part 516. Chapter 10 of the manual (516 DM 10) is specific to the BIA's
management of the NEPA process. The DOI, through the Office of Environmental Policy and
Compliance (OEPC), also continuously updates a series of environmental statement, review, and
compliance memoranda.

59 IAM Chapter 3: The IA Manual further defines NEPA policy, authority and responsibility of
staff.



SECTION 2 NEPA AND BIA DECISION-MAKING

2.1 NEPA PROCESS

The NEPA process is intended to facilitate public participation and disclosure in the Federal
planning process, and also help Federal government officials “make decisions that are based on
understanding of environmental consequences, and take actions that protect, restore, and enhance
the environment” (40 CFR 1500.1(c)). The NEPA process analyzes and discloses the significant
impacts a proposed action may have on the quality of the human environment.

The initial step in the process is determining if there is a Federal action and if the action is
subject to NEPA review. (IA adopts the 43 CFR 46.100 definition of Federal action as
synonymous with any reference to “Major Federal action” defined in the CEQ regulations 40
CFR 1508.18). Figure 1 illustrates the basic questions to be answered in starting the process.
The BIA Regional Office and Agency Office NEPA Coordinators can offer the best advice in
answering these questions:

1. Is the proposed action subject to BIA control? If BIA is initiating, funding or
approving a project, then it is a Federal action as defined by NEPA. However, not all
activities on Indian trust lands require BIA funding or approval, and therefore may not be
subject to NEPA (See Section 3.1).

2. Will the action have effects that can be meaningfully evaluated? It should be
recognized that not all actions affect the environment, and therefore require no NEPA
review. These are largely internal administrative actions (See Section 3.2).

3. Is the action exempt from NEPA? Few Federal actions are exempt from NEPA, but
in rare cases they can occur (See Section 3.3).

Is BIA funding or NEPA
approval Will the action Is the action Documentation
necessary to E> effect the human E> exempt from .
implement the environment? NEPA? Requwed
action? (Section3.2) (Section 3.3) (Figure 2)
(Section 3.1)

:

:

NEPA Document Not Required

Figure 1 Determining the Need for NEPA Documentation




After determining if the action is subject to NEPA review, additional questions can then be asked
to determine the level of review and the kind of documentation required. Figure 2 illustrates the
general steps to be followed in NEPA documentation. Again the BIA Regional Office and
Agency Office NEPA Coordinators can offer the most direct advice in answering these
questions:

1. Are significant effects expected? Generally, if a Federal action is expected to have
significant effects on the human environment, an environmental impact statement (EIS)
will be prepared (See Section 7). Actions normally requiring an EIS are listed in

516 DM 10. An environmental assessment (EA) may be needed to determine if the
effects are significant and if an EIS is needed.

2. Is it a categorical exclusion? If a Federal action falls under a previously defined
categorical exclusion (CE), a categorical exclusion exception review (CEER) will be
conducted to determine if any extraordinary circumstances apply (See Section 4).
Departmental CEs are listed in 43 CFR Part 46 and BIA CEs are listed in 516 DM 10.
3. Are there extraordinary circumstances? If the CEER finds that no extraordinary
circumstances apply, the decision on the action may proceed. If the action is not
categorically excluded, or if extraordinary circumstances apply, then an EA (Section 6) or
EIS (Section 8) will be prepared.

4. Is it covered by an existing NEPA document? If the action and its effects are
analyzed in an existing EA or EIS, it may be possible to use all or portions of the
document to expedite and complete the process (See Section 5). If the EA identifies no
significant effects, a Finding of No Significant Impact (FONSI) will be completed

(See Section 6.8). If there are significant effects an EIS will be prepared and a Record
of Decision (ROD) will be completed to document the process and the factors

affecting the decision (Section 8.6).
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Decision for Action May Proceed

Figure 2 The Steps in NEPA Documentation




2.2 DOCUMENTS USED TO COMPLY WITH NEPA
2.2.1 General

The BIA uses five basic documents to comply with NEPA. These documents can be prepared
internally, or they can be prepared by tribal programs that may have P.L. 93-638 Contracts or
Self-governance Compacts with the BIA. The EAs and EISs may be prepared by third parties
(e.g. applicants, tribal corporations, private consultants). However, the ultimate responsibility
for complying with NEPA and for assuring the accuracy and sufficiency of NEPA
documentation lies with the BIA. The BIA Responsible Official with decision making authority
must sign the appropriate documents.

2.2.2 Categorical Exclusion Exception Review (CEER) Checklist (See Section 4)

If the proposed action belongs to a category of actions that have no potential for significant
individual or cumulative environmental effects, it can be categorically excluded from further
analysis and documentation in an EA or EIS (40 CFR 1508.4; 43 CFR 46.205). The proposed
action must fit within the list of CEs published by DOI (43 CFR 46.210), or BIA (516 DM 10.5)
and it must be determined that no “extraordinary circumstances” apply to the action (43 CFR
46.215). To document this review a CEER Checklist is prepared by Regional or Agency NEPA
Specialists for approval by the Responsible Official (See Appendix 2).

2.2.3 Environmental Assessment (EA) (See Section 6)

If the action does not fall under a CE; there is no previously prepared NEPA document; or it is
unclear whether the action would have a significant effect, then an EA is prepared (40
CFR1508.9; 43 CFR 46.300). An EA is a concise document that provides sufficient evidence
and analysis for determining the significance of effects from a proposed action. The EA will
determine if an EIS is necessary. An EA can also be prepared at any time to assist in BIA
planning and decision-making (43 CFR 46.300(b)).

2.2.4 Finding of No Significant Impact (FONSI) (See Section 6.8)

If the analysis in an EA shows the action will not have a significant effect, a FONSI is prepared
to document that there is no need to prepare an EIS (40 CFR 1508.13; 43 CFR 46.325). The
FONSI is made available to the public before proceeding with the decision.

2.2.5 Environmental Impact Statement (EIS) (See Section 8)

If a proposed action will have a significant environmental effect (NEPA, Sec. 102(2)(c)), then an
EIS must be prepared (40 CFR 1502.4; 43 CFR 46.400). The EIS process is initiated with
publication of a Notice of Intent in the Federal Register and local public media, and also requires
public scoping. Draft EISs are made available for public review and comment, and Final EISs
include responses to comments received. Both require formal Notices of Availability in the
Federal Register.



2.2.6 Record of Decision (ROD) (See Section 8.6)

After an EIS is completed, the BIA decision on the action must be documented in a ROD (40
CFR 1505.2). The ROD explains the decision and identifies the environmentally preferred
alternative (40 CFR 1505.2(b); 43 CFR 46.450), as well as other alternatives considered and the
factors that influenced the decision. The ROD is made available to the public before proceeding
with the decision (See Appendix 9 for an example.)

The NEPA analysis documents are not agency decision documents, and they are not subject to
IA administrative protest or appeal provisions. However, a decision based on a CE, an
EA/FONSI, or an EIS/ROD is an agency action and may be protested or appealed, regardless of
the type of NEPA compliance documentation completed, and such appeals would follow the
standard Indian appeals process (25 CFR Part 2).

2.3 TRIBAL INVOLVEMENT

Complying with NEPA is an inherently Federal responsibility. However, tribal governments
have substantial authority through their retained tribal sovereignty for environmental protection
on lands within their jurisdiction. This tribal governmental authority is distinct from the
responsibilities of the BIA under NEPA and other Federal environmental laws. Activities
affecting the environment on Indian lands often require the approval of both the BIA and the
tribal government. Because of this dual authority, the BIA’s NEPA process should be
coordinated with the tribal decision-making process. Such coordination helps reduce paperwork
and delay, integrates environmental considerations into the early stages of planning, and
increases the usefulness of the NEPA process for decision-makers. Tribal governments and their
delegated tribal programs should not only be consulted, but should be partners with the BIA in
the NEPA process, and invited to serve as cooperating agencies.

If a tribal government has enacted any environmental law or ordinance that applies to a proposed
action for which the BIA must prepare an EA or an EIS, compliance with the law(s)/ordinance(s)
must be addressed in the EA or EIS. If the proposed action is categorically excluded, but taking
the action might violate a tribal environmental law or ordinance, an EA must be prepared (43
CFR 46.215(1)).

Through allotments the BIA has trust responsibility to individual Indians as well as tribes. The
BIA will seek to involve all stake holders (tribes and allotees) in the NEPA process. Any
requests by other tribes to participate as a cooperating agency with respect to the preparation of a
particular EA or EIS must also be considered and either accepted or denied. However, the BIA
retains sole responsibility and discretion in all NEPA compliance matters.

The P.L 93-638 provides tribes the opportunity to contract BIA programs or projects. Under
such contracts and compacts tribes may also assume the responsibility to prepare the appropriate
NEPA documents. However, compliance with NEPA remains an inherently Federal function
and the scope and content of any NEPA document remains the responsibility of the appropriate
BIA Responsible Official.



2.4 PUBLIC INVOLVEMENT

Public disclosure and involvement is a key requirement of NEPA (40 CFR 1506.6). The extent
of public involvement is largely dependent of the level of NEPA review being conducted. The
CEER is an internal BIA process; preparation of an EA and FONSI include limited public
notification and review; and EIS preparation involves considerable public scoping, review and
comment.

2.5 SEQUENCING NEPA WITH OTHER RELATED LAWS

The CEQ regulations (40 CFR 1502.25) encourage agencies to prepare Draft EISs concurrently
with other relevant Federal statutory and regulatory requirements, such as Endangered Species
Act (ESA) evaluations and consultations, National Historic Preservation Act (NHPA) Section
106 Consultation, evaluations of hazardous building materials or site conditions (e.g. Phase I and
I Environmental Site Assessments), Clean Water Act permits (e.g. Section 401 and 404
permits), and others. Depending on the nature of the action, it is best to plan all levels of NEPA
documentation to run parallel with requirements of other Federal laws, as well as any, state and
tribal laws that may apply (See Appendix 20). To the extent possible, these other compliance
actions should be completed by the end of the NEPA process (FONSI or ROD). Information,
conclusions and commitments of the agency related to these compliance actions will be
discussed in the NEPA document.

The CEQ regulations (40 CFR 1506.2) also encourage agencies to eliminate duplication with
state and local procedures. As appropriate, the BIA will integrate its NEPA process with a Tribal
Environmental Policy Act (TEPA), when such TEPA is in place. However, a TEPA does not
replace nor relieve the BIA from responsibility of complying with NEPA.



SECTION3 FEDERAL ACTIONS AND NEPA

3.1 ACTIONS REQUIRING NEPA COMPLIANCE
3.1.1 Introduction

The NEPA applies to “Major Federal actions” that are subject to Federal control and
responsibility. (IA adopts the 43 CFR 46.100 definition of Federal action as synonymous with
any reference to Major Federal action.) As defined in the CEQ regulations (40 CFR
1508.18(b))-, Federal actions include adoption of official policy, adoption of formal plans,
adoption of programs, and approval of specific projects.

3.1.2 BIA Initiated Actions

The BIA programs often directly fund or undertake a variety of actions on Indian trust lands that
require NEPA compliance. These include Fire Management Plans, Forest Management Plans,
Integrated Resource Management Plans, Range Unit Management Plans and Agriculture
Resources Management Plans. Sometimes these plans are prepared directly by the BIA and
other times they are in partnership with Tribes or written directly by Tribes with funding
provided through the BIA.

A variety of construction projects may also be undertaken by BIA. The roads program may
improve roads or construct new roads on trust lands. Even if projects are not located on trust
lands NEPA may be triggered, because Federal funds are used. For example, if a BIA road
project needs to open a gravel or borrow pit on private land, NEPA would be triggered because
the pit would be opened with Federal funds. Building construction, improvements, and removals
through the Office of Facilities Management and Construction also require NEPA review.

3.1.3 Actions Proposed By Others

Proposals to use or develop resources on Indian trust lands may also trigger NEPA. Applicants
may include tribal governments and individual tribal members, as well as other Federal, state and
local agencies, and private individuals or corporations. If the BIA acts on such proposals, NEPA
review would be required.

The following are some typical examples of proposals from outside the BIA:
Applications for rights-of-way/easements
Land transactions (e.g. fee-to-trust and trust-to-fee transactions)
Mineral activities including leasing, exploration and development
Farm and grazing leases
Homesite and business leases.

The BIA is in a unique position with respect to Indian trust lands, which include tribal and
allotted lands. Many actions proposed by tribes or individual tribal members require BIA
approval. However, in some cases the BIA may have no approval authority for actions on trust



lands and NEPA may not apply. For example, if an individual allottee is the sole owner of a
parcel of land, he or she may construct a house and a new access road on that parcel without the
approval of the BIA, so NEPA may not be triggered unless another Federal agency is approving
or funding the project.

The complex pattern of tribal, allotted and private lands on many reservations can also make
NEPA compliance complicated. In the example cited above, if the access road were to cross an
adjacent tribal or another allotted tract of land, and the BIA would need to approve a right of way
for those parcels, NEPA would be triggered. Applicants should contact the BIA Regional Office
NEPA Coordinators, as well as the Regional Realty Officers to determine the level of BIA
involvement in any proposed action.

3.2 ACTIONS NOT REQUIRING NEPA COMPLIANCE

As discussed in Section 3.1 above, if a proposed action is subject to BIA control and
responsibility, it is generally subject to the procedural requirements of NEPA (40 CFR 1508.18).
However, DOI regulations further clarify that an action is subject to these procedural
requirements, “if it would cause effects on the human environment” (43 CFR 46.100(a)) and if
the effects “can be meaningfully evaluated” (43 CFR 46.100(b)(2)). The BIA, like many other
bureaus in DOV, is responsible for a variety of actions that do not cause effects that can be
meaningfully evaluated. These would include routine administrative procedures, such as
personnel actions, budget processes and equipment purchases. As well as general grants and
funding to tribes that may not be related to a specific project or activity. Although they can also
be considered under the lists of DOI categorical exclusions (43 CFR 46.210), the BIA generally
considers these to be administrative actions that do not fall under the procedural requirements of
NEPA, and do not require NEPA documentation. Therefore no further NEPA review is
conducted.

Determining whether a proposed action is subject to the procedural requirements of NEPA also
depends on the extent to which the BIA exercises control and responsibility over the proposed
action and whether Federal funding or approval are necessary to implement it. If Federal
funding is provided with no Federal agency control as to the expenditure of such funds by the
recipient, NEPA compliance is not necessary (43 CFR 46.100(a)). If tribes or individual Indians
undertake actions on Indian trust lands that do not require any kind of funding, permit or
approval by BIA, then compliance with NEPA may not be required. However, if funding is
provided and controlled by other Federal agencies, then those agencies are required to comply
with NEPA. Often joint responsibility will occur, but generally the funding agency or the
agency with the technical expertise will serve as the Lead Agency (See Section 8.2).

3.3 ACTIONS EXEMPT FROM NEPA AND EMERGENCY ACTIONS
Few Actions are exempt from NEPA, but in certain defined circumstances NEPA analysis may
not be required. The BIA Regional Office NEPA Coordinators should be consulted to determine

if any special exemptions apply.

3.3.1 Congressionally Exempt Actions



Some actions are congressionally exempt from NEPA compliance. This is uncommon and is
applicable only on a case-by-case basis. If an action is congressionally exempt, it will be
specifically stated in the law authorizing the action.

3.3.2 CERCLA

It is the position of the Department of Justice that NEPA is not applicable to cleanups conducted
pursuant to the Comprehensive Environmental Response, Compensation and Liability Act, 42
U.S.C. sections 9601 et seq. (CERCLA). For further information regarding this issue, or how it
may apply at a particular site, contact the Office of the Solicitor.

3.3.3 Actions Mandated By Statute

If the BIA is required by law to take an action and no discretion is allowed, NEPA may not be
triggered. For example, if BIA is directed by an act of Congress to take land into trust, the
transaction is an act of Congress and not an action of the BIA.

3.3.4 Emergency Actions

Actions are typically considered emergency actions, if they must immediately be taken to protect
public health and safety or important resources. The responsible BIA Official may take the
actions to control the immediate impacts of the emergency, take into account the probable
environmental consequences and mitigate the foreseeable adverse environmental effects to the
extent practical (43 CFR 46.150(a)). These actions can be completed without preparing any
NEPA analysis. However, the determination of the emergency and the actions taken must be
documented in writing (43 CFR 46.150(b)).

Subsequent actions that are not immediately needed to protect public health and safety or
important resources must undergo normal NEPA procedures. If the actions are not likely to have
significant environmental impacts, an EA and FONSI shall be prepared (43 CFR 46.150(c).
Generally, follow-up actions such as fire rehabilitation, abandoned mine land reclamation, or
flood cleanup are not considered emergency actions.

If the subsequent actions are expected to have significant impacts, CEQ regulations (40 CFR
1506.11) and DOI regulations (43 CFR 46.150 (d)) provide for alternative arrangements for
dealing with emergencies. However, in such a case CEQ must be consulted about any
alternative arrangements.
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SECTION 4 CATEGORICAL EXCLUSIONS (CE)

4.1 GENERAL

Most Federal actions do not result in significant environmental impacts. The CEs are categories
of actions that Federal agencies have determined do not have a significant effect on the quality of
the human environment (individually or cumulatively) and neither an EA nor an EIS is required
(40 CFR 1508.4; 43 CFR 46.205). The CEQ developed the CE process to reduce unnecessary
paperwork and potential delays associated with NEPA compliance. It also provides guidance in
establishing and applying CEs (Appendix 22). The BIA consulted with CEQ when developing
its CEs, and all proposed CEs were made available in the Federal Register for public review and
comment. The BIA’s published CEs are listed in 516 DM 10.5 and those published for all of
DOI can be found in 43 CFR 46.210. The majority of Federal actions reviewed by the BIA fall
under CEs.

To categorically exclude an action it must be reviewed and this review must be documented.
The Categorical Exclusion Exception Review (CEER) conducted by the BIA is an internal two-
step process that (1) identifies which CE is appropriate for the proposed action, and (2)
determines if any “extraordinary circumstances” apply. A CEER can be conducted for a single
action or for group of identical actions, provided the review for extraordinary circumstances has
been appropriately conducted.

As discussed in Section 3.2, not all BIA actions cause effects to the human environment.
Administrative actions, such as day to day personnel processes and office operations do not
require a CEER.

4.2 IDENTIFICATION

Each CEER identifies if an appropriate CE is applicable. Both the DOI (43 CFR 46.210), and
the BIA (516 DM 10.5) lists of CEs that may be appropriate. Some proposed actions may fit
within more than one CE. In determining the appropriate CE to use, the CE that most closely
matches the objectives of the proposed action, and is the most specific, should be selected.

4.3 APPLICATION OF EXTRAORDINARY CIRCUMSTANCES

The critical part of all CEERs is to determine if any extraordinary circumstances apply.
Extraordinary circumstances are those circumstances for which the DOI has determined that
further environmental analysis and documentation is required for an action either through an EA
or EIS (43 CFR 46.205 (c)). These extraordinary circumstances are listed in 43 CFR 46.215.
The CEER Checklist is a simple check-box form used by the BIA to document this review (See
Appendix 2). The steps for completing the review are listed below:

(1) Review 43 CFR 46 210 and 516 DM 10.5. Is the proposed action listed? If yes, go
to Item (2). If no, determine whether to prepare an EA or an EIS.
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(2) Enter on the Exception Checklist the paragraph number and exclusion category
(e.g. 10.5.F.3). Write in title and date of document(s), when an earlier NEPA analysis is
a provision of the exclusion (such as in 10.5. F.1).

(3) Determine (yes or no) if any of the circumstances listed exist in the case of the
proposed action. If the answer is no for all listed circumstances, obtain all signatures
indicated on the CEER Checklist. Retain the signed checklist, and any other associated
documents as appropriate (e.g. Section 106, Section 7), for the record. This completes
the NEPA requirement for the proposed action. If the answer is yes for any listed
circumstance, the CE cannot be used, and an EA or an EIS will need to be prepared.

NOTE: If any of the extraordinary circumstances apply to the proposed action, and the action
can be modified to alleviate or resolve the circumstances that are considered extraordinary, then
it may still be categorically excluded.

Determine Appropriate
Categorical Exclusion
(516 DM 10.5 or
43 CFR 46.310)

Prepare EA
(See Section 4)
or EIS
(See Section 8)

Vv

Conduct in-house Categorical Exclusion
Exception Review (CEER) to identify
Extraordinary Circumstances

{

Complete any other studies as
appropriate to allow completion of
CEER review

Extra-
ordinary
Circumstances?

Prepare CEER Checklist and any
other documents as appropriate
for file

Figure 3 The Steps in Completing a Categorical Exclusion Exception Review
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4.4 ENDANGERED SPECIES AND HISTORIC PROPERTY CONSULTATION

Section 7 consultation under the ESA (50 CFR 402) is not required when the BIA determines
that a project will have “no effect” to an endangered species or critical habitat because none are
located in the project area. A designated NEPA coordinator or biologist can make this decision
during the CEER by reviewing current endangered species lists and habitat in relation to the
scope and nature of the proposed action. Any determination beyond a “no effect” will require
informal and possibly formal consultation with the U.S. Fish and Wildlife Service (USFWS).
The BIA offices should maintain close coordination with local USFWS offices to ensure proper
consultation occurs. If consultation results in a “no effect” or “may effect, not likely to adversely
effect” determination, the CE can still be used.

Section 106 consultation (36 CFR 800) with State Historic Preservation Offices (SHPO) or
Tribal Historic Preservation Offices (THPO) under the NHPA is not required when the agency
determines that the project is the type of activity that has “No potential to cause effects” to a
historic property (36CFR 800.3(a)(1)). This is a professional judgment made by the Regional
Archaeologist or delegated agency or tribal archaeologist during the CEER. It should be noted
it is the type of activity that is critical for making this determination, not the presence or absence
of a historic property. Consultation with the SHPO /THPO will normally be required to make
any further determination regarding the scope of identification efforts and any effects to historic
properties. If consultation results in a “no adverse effect” determination, or if the adverse effects
can be resolved, the CE can still be used, but all consultation requirements of 36 CFR 800 should
be completed before the signing the CEER checklist.

Any Section 7 and Section 106 determinations will be briefly documented for the project file.
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SECTION S  USING EXISTING ENVIRONMENTAL DOCUMENTS

5.1 GENERAL

In order to streamline the NEPA process, the use of existing environmental documents and
analyses is strongly encouraged (43 CFR 46.120). Several methods are available that allow
using portions or entire documents.

5.2 INCORPORATION BY REFERENCE

The BIA may incorporate by reference all or portions of any pertinent, publicly available
document, provided that the analyses in the original documents are appropriate for the immediate
action (40 CFR 1502.21; 43 CFR 46.135). The text of the EA need only include a brief synopsis
of such incorporated information. However, a FONSI must rely only on the information
contained in the EA itself. Incorporation by reference is useful in preparing both EAs and EISs.

Documents incorporated by reference may include non-NEPA documents, as long as the material
is reasonably available for public inspection. At a minimum, incorporated material must be
available for inspection in the applicable BIA office. If the material is not or cannot be made
reasonably available, it cannot be incorporated by reference. For example, privileged data that is
not readily available, such as some seismic data, company financial data, and cultural
inventories, may not be incorporated by reference. Instead, the information should be
summarized as fully as possible with mention that the privileged information is not available for
public review.

In addition, other material may be simply referenced in a NEPA document without being
incorporated by reference. Without following the above procedures for incorporation by
reference, such material would not be made part of the NEPA document. It may be appropriate
to simply reference material when it provides additional information for the reader, but is not
essential to the analysis.

5.3 TIERING

Tiering is using the coverage of broader NEPA documents in subsequent, narrower NEPA
documents (40 CFR 1502.20; 43 CFR 46.140). This allows the tiered NEPA document to
narrow the range of alternatives and concentrate solely on the issues not already addressed.
Tiering is appropriate when the analysis for the proposed action will be a more site-specific or
project-specific refinement or extension of the existing NEPA document.

Tiering can be particularly useful for cumulative impact analysis. A programmatic EA or EIS
will often analyze the typical effects anticipated as a result of the individual actions that make up
a program, as well as the total effects of the overall program. An EA prepared in support of an
individual action can be tiered to the broader programmatic NEPA document. Tiering to the
programmatic EA or EIS would allow the preparation of an EA and FONSI for the individual
action, so long as the remaining effects of the individual action are not significant.
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In some instances, a broader EA or EIS might fully analyze significant effects on some resources
affected by the individual action, but not all resources. The tiered EA for the individual action
need not re-analyze the effects on resources fully analyzed in the broader EA or EIS, but may
instead focus on the effects of the individual action not analyzed in the broader document.

5.4 SUPPLEMENTATION

The CEQ regulations specifically address draft and final EISs. However BIA also supplements
EAs as appropriate and the rationale for EISs below may also be applied to EAs.

A supplement to a Draft or Final EIS must be prepared if, after circulation of a Draft or Final EIS
but prior to implementation of the Federal action the following occurs:

(1) Substantial changes are made to the proposed action that are relevant to
environmental concerns (40 CFR 1502.9(¢)(1)(1)); or

(2) Significant new circumstances or information arise that are relevant to
environmental concerns and bearing on the proposed action or its effects (40 CFR
1502.9(c)(1)(i1)).

A Supplemental EIS must provide a basis for rational decision-making and give the public and
other agencies an opportunity to review and comment on the analysis of the changes or new
information (40 CFR 1502.9(c)(4)). If a supplement is prepared for an EA, a new or amended
FONSI will be prepared. Likewise, for an EIS a new or amended ROD will be prepared.

5.5 ADOPTING ANOTHER AGENCY’S NEPA ANALYSIS

If an EA or EIS prepared by another agency is relevant to a BIA proposed action, a new EA or
EIS may be prepared to incorporate by reference the applicable portions of the other agency’s
document or BIA may adopt the entire document prepared by another agency.

5.5.1 Adopting Another Agency’s EA

An existing EA may be adopted if the BIA reviews the EA and determines that it complies with
the relevant parts of the CEQ regulations and program requirements (43 CFR 46.320). When
appropriate the BIA may also augment the EA to be consistent with the BIA action (43 CFR
46.320(Db)).

NOTE: If adopting another EA, the BIA will prepare its own FONSI. This will document that
the BIA has independently evaluated the impacts.

5.5.2 Adopting Another Agency’s EIS
The BIA may use another agency’s EIS, or portion of, for BIA decision-making (40 CFR

1506.3). This reduces paperwork, eliminates duplication, and makes the process more efficient.
An existing EIS, or portion thereof, may be adopted if:
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(1) BIA’s proposed action is substantially the same as that in the EIS, the BIA may treat
and re-circulate the document as a final EIS (40 CFR 1506.3(b)); or

(2) there are minor variations in the BIA’s action and BIA re-circulates the documents as
a draft EIS and announces it is doing so.

The BIA may adopt without re-circulating the EIS of the lead agency if, the BIA is a cooperating
agency and after an independent review of the EIS, the BIA’s comments and suggestions have
been satisfied(40 CFR 1506.3(¢)).

5.6 COMBINING DOCUMENTS
The CEQ regulations also allow agencies to combine NEPA documents with other documents to
reduce paperwork (40 CFR1506.4). This allows larger program documents such as Forest

Management Plans or Range Management plans to include an appropriate level of NEPA
analysis as part of their plan development.
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SECTION 6 ENVIRONMENTAL ASSESSMENTS (EA)

6.1 GENERAL

The DOI regulations (43 CFR 46.300(a)) specify that an EA must be prepared for any Federal
action except those: (1) covered by a CE; (2) covered by an earlier environmental document; or
(3) a decision has already been made to prepare an EIS. The EA is the document that provides
sufficient analysis for determining whether a proposed action may or will have a significant
impact on the quality of the human environment and therefore requiring the preparation of an
EIS. If the EA does not reveal any significant impacts, a FONSI is prepared.

6.2 PUBLIC INVOLVEMENT

The CEQ and DOI regulations encourage agencies to facilitate public involvement in the NEPA
process (40 CFR 1506.60), but the extent of public involvement in preparing an EA is at the
discretion of the decision-maker (43 CFR 46.305(a)). Depending on the nature of the action the
BIA may hold both internal and public scoping to define issues and appropriate alternatives.

The CEQ requires making a FONSI available for 30 day review if: (1) the proposed action is
normally one that requires an EIS; or (2) the nature of the proposed action is one without
precedent (40 CFR 1501.4(e)(2), also see Appendix 17). However, for most routine non-
controversial actions the DOI regulations only require notifying the public of the availability of
an EA and FONSI(43 CFR 46.305(c)). There is no minimum time period for this notification
and there is no requirement to seek comments. A shorter review period may be used for most
routine non-controversial actions, but in general the Notice of Availability (NOA) for the EA and
FONSI should be published at the same time as the decision to proceed. The time between the
NOA and the time when the action may be implemented will then correspond to the 30-day
appeal period on the decision to proceed as required in 25 CFR. 2.7. This NOA should be
published in a local newspaper, but NOAs for minor localized actions need only be posted at the
agency and tribal offices.

Because of the unique government to government relationship and the sovereignty of tribes, the
BIA should involve tribal governments and relevant tribal programs in the development and
review of EAs, especially when NEPA actions affect lands within reservation boundaries.
Tribes are not viewed as members of the public, but as partners in the NEPA process and should
be invited to participate as cooperating agencies when developing EAs as well as EISs.

6.3 EA PREPARATION

An EA is not supposed to be a short EIS and CEQ regulations encourage agencies to write
concise EAs (40 CFR 1508.9). The analysis in an EA need not go beyond that needed to
determine whether impacts will or may be significant. This analysis should rely on existing data,
but where appropriate, additional studies may be necessary to provide sufficient background
information to determine if impacts will be significant. In following the guidance of CEQ, the
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BIA encourages preparers to restrict the size of EAs to no more than 15 pages (See Appendix 17,
Question 36a). Larger documents may be appropriate for more complex actions or
programmatic reviews.

An EA can be prepared at any time, to facilitate the planning process and can be combined with
planning documents (43 CFR 46.300(b)). When appropriate, the use of programmatic EAs is
encouraged for actions that are identical and/or confined to a geographic location. Such analysis
can programmatically address common environmental issues, and eliminate the need to replicate
the review of those issues in subsequent projects.

6.4 CONTENTS AND FORMAT OF AN EA

The DOI regulations (43 CFR 46.310) define the minimal requirements of an EA to include: (1)
the proposal; (2) the need for the proposal; (3) the environmental impacts of the proposed action;
(4) the environmental impacts of the alternatives considered; and (5) a list of agencies and
persons consulted. The BIA uses the following format.

6.4.1 Cover Sheet

This will include the title and location of the proposed action; date of issue of the EA; name of
responsible Federal agency(s); and name(s) of the preparing entity(s). If the EA is to be
circulated as a draft, this will be clearly marked on the cover sheet.

6.4.2 Table of Contents
This lists chapter and section headings, along with tables, figures and illustrations.
6.4.3 Proposal and Need for the Proposal

In this section, explain the proposal and why the BIA is considering the action. This should
clearly answer the questions: What Federal action triggered NEPA? Why here? Why now?
For many types of actions, the “need” can be described as the underlying issue the BIA is
addressing with the action. Descriptions of proposed actions in EAs usually include four
elements:

(1) “Who” is the Federal agency guiding the analysis and making the decision.

(2) “What” is the specific activity proposed. Sufficient detail must be provided, so the
effects of the proposed action may be compared to the effects of the alternatives,

(3) “When” is the timeframe in which the project will be implemented and completed.
(4) “Where” is the location of the proposed action. This will be described as specifically
as possible, with relevant maps.

6.4.4 Alternatives

For an EA where there are no unresolved conflicts with respect to alternative uses of available
resources only the proposed action needs to be considered (43 CFR 46.310(b)).
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Even if there are no unresolved conflicts, the No Action alternative may also be considered in
EAs. This alternative provides a useful baseline for comparison of environmental effects
(including cumulative effects) and demonstrates the consequences of not meeting the need for
the action. The description of the No Action alternative depends on the type of action proposed.
It can either be no change from the current management practices, or a description of what is
reasonably foreseeable, if the proposed action does not take place.

If there are unresolved conflicts, other alternatives must be considered. If there are no conflicts,
other alternatives may be considered, depending on the nature of the action (43 CFR 46.310 (b)).
For some EAs, these can be described and eliminated in this section, with reasons given for not
considering them further.

6.4.5 Environmental Impacts

The principle components of the environment to consider are listed in Figure 3. While all of
these components should be considered, only those which will be affected by the proposed action
need be described. For the remaining components, a brief statement of why the components will
not be affected is sufficient.

Good analysis in this section is the key to a good EA. Since the purpose of preparing an EA is to
determine whether or not the proposed action will or may significantly affect the human
environment, analyze all potentially significant effects, beneficial and adverse. Analyze in this
section the impacts on the components of the human environment as identified above. Discuss
the consequences of each alternative on a component of the environment before moving on to the
next component.

The effects analysis must demonstrate BIA took a “hard look™ at the impacts of the action. The
analysis will concentrate on those components of the affected environment that will truly be
affected. The effects analyzed include direct, indirect, cumulative, and disproportionate
(Environmental Justice). For each type of effect, consider those that are short term, long term,
irreversible and irretrievable.

The significance of the effects is a critical analysis, because this determines if there will be a

need to complete an EIS. The analysis of environmental effects and significance are discussed in
more detail in Section 7.
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The Human Environment

(1)

)
3)
“4)

©)

(6)

(7

®)

Land Resources

(a) Topography (land forms, drainage, gradients)
(b) Soils (types, characteristics)

(c) Geology, Mineral and Paleontological Resources

Water Resources (surface and ground; quality, quantity, use, rights)
Air (quality/achievement, visibility)

Living Resources

(a) Wildlife (terrestrial, aquatic, threatened/endangered)

(b) Vegetation (terrestrial, aquatic, riparian, threatened/endangered)
(c) Ecosystems and Biological Communities

(d) Agriculture (livestock, crops, prime and unique farmland)

Cultural Resources
(a) Historic and Archeological Resources
(b) Cultural, Sacred and Traditional Cultural Properties

Socioeconomic Conditions

(a) Employment and Income

(b) Demographic Trends

(c) Lifestyle and Cultural Values (rural, urban)

(d) Community Infrastructure (public services, utilities)
(e) Environmental Justice

Resource Use Patterns

(a) Hunting, Fishing, Gathering
(b) Timber Harvesting

(c) Agriculture

(d) Mineral Extraction

(e) Recreation

(f) Transportation Networks
(g) Land Use Plans

Other Values

(a) Wilderness

(b) Noise and Light

(c) Visual

(d) Public Health and Safety

(e) Climate Change (Greenhouse gases).
(f) Indian Trust Assets

(g) Hazardous materials

Figure 4 Components of the Human Environment
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6.4.6 Mitigation Measures

Mitigation includes specific means, measures or practices that would reduce or eliminate effects
of the proposed action or alternatives. Mitigation measures can be applied to reduce or eliminate
adverse effects to biological, physical, or socioeconomic resources. Mitigation may be used to
reduce or avoid adverse impacts, whether or not they are significant in nature.

As defined in the CEQ Regulations (40 CFR 1508.20) mitigation can include:

(1) Avoiding the impact altogether by not taking a certain action or parts of an action.
(2) Minimizing impact by limiting the degree of magnitude of the action and its
implementation.

(3) Rectifying the impact by repairing, rehabilitating, or restoring the affected
environment.

(4) Reducing or eliminating the impact over time by preservation and maintenance
operations during the life of the action.

(5) Compensating for the impact by replacing or providing substitute resources or
environments.

Measures or practices will only be termed mitigation measures if they have not been
incorporated into the proposed action or alternatives. If mitigation measures are incorporated into
the proposed action or alternatives, they are design elements, not mitigation measures.

Design elements are those specific means, measures or practices that make up the proposed
action and alternatives. Standard operating procedures, stipulations, and best management
practices are usually considered design elements (43 CFR 46.130(b)).

For an action analyzed in an EA, mitigation can be used to reduce the effects of an action below
the threshold of significance, avoiding the need to prepare an EIS. Enforceable mitigation
measures will result in a “mitigated FONSI” and will be clearly described in the FONSI.

Mitigation measures are critical elements for the decision maker to allow an action to move
forward. The CEQ regulations (40 CFR 1505.3) require agencies to (a) include appropriate
conditions in grants, permits or other approvals; (b) condition funding of actions on mitigation;
(c) upon request, inform cooperating or commenting agencies on progress in carrying out
mitigation measures which were adopted by the agency making the decision; and (d) upon
request, make available to the public the results of relevant monitoring.

Any mitigation measure must be enforceable and it is important for BIA Regional and Agency
Offices to establish monitoring programs to ensure that mitigation is carried out (See Section 9
and Appendix 21).

6.4.7 Consultation

In this section, include a list of agencies, organizations and individuals consulted, and

coordination with applicable statutes, regulations, Secretarial Orders and Executive Orders.
Affected tribes and appropriate tribal programs should always be included in this consultation.
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Federal, tribal, state, and local agencies, such as those having jurisdiction by law or special
expertise, and the interested public should be consulted in preparing the EA. This effort must
involve all minority/low income communities that might be affected by the proposed action. List
in this section the agencies, organizations and individuals consulted. Include appropriate
correspondence in appendices.

Compliance with statutes, regulations and Executive Orders that apply to the proposed action
should be addressed in the EA. A partial list is included in Appendix 20. Because of the time
that may be required for compliance, this coordination should begin early in the EA process. If
compliance cannot be achieved by the time the EA is completed, explain in the EA how
compliance will ultimately be accomplished.

Analyses of the impacts to endangered species and historic properties are critical components of
the EAs, and compliance with Section 7 of the ESA and Section 106 of the NHPA should be
accomplished during EA development. Any formal consultation letters and formal agreements
should be referenced or included in the EA to document this compliance.

6.4.8 List of Contributors

List all persons, with position title and area of expertise/discipline, who contributed to the
development of the EA.

6.4.9 Appendices

Include correspondence and reports resulting from consultation and coordination, a list of
references cited, and any other pertinent material.

6.5 EA PROCESSING

The EA, the FONSI and NOA will be prepared for the BIA Responsible Official, if appropriate
along with recommendations for a finding. The Responsible Official may then:

(1) Sign a FONSI. A FONSI is appropriate if the Responsible Official determines that
the proposed action will not have a significant impact on the quality of the human
environment, or if sufficient mitigation measures have been included to reduce the
environmental effects.

(2) Direct Further Work on the EA. The Responsible Official may decide that the EA is
not sufficient to determine whether or not an EIS is required. In such a case, he or

she may direct the preparer(s) to revise analyses, consider new alternatives or
mitigation measures, seek public involvement, or take other measures to make the

EA adequate for making a decision.

(3) Initiate an EIS. An EIS shall be prepared if the Responsible Official determines that
the proposed action may or will have a significant impact on the quality of the human
environment. (See Section 7).
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REMINDER: An EIS may be initiated at any time during the EA process, without completing
the EA, if it becomes apparent that the proposed action will have a significant impact on the
quality of the human environment.

6.6 PUBLIC REVIEW

The EA will be made publically available by publishing or posting NOA of the FONSI (See
Section 6.2).

6.7 CONTENTS OF THE NOTICE OF AVAILABILITY (NOA)
The NOA shall:

(1) Briefly describe the proposed action;

(2) State that based on an EA, it has been determined that the action will not result

in significant impacts to the quality of the human environment, therefore, an EIS is

not required;

(3) Identify a person to contact for further information or to obtain a copy of the FONSI
and EA; and

(4) Include the following statement: “This FONSI is a finding on environmental effects,
not a decision to proceed, therefore it cannot be appealed. 25 CFR 2.7 requires a 30

day appeal period after the decision to proceed with the action is made before the action
may be implemented. Appeal information will be made publically available when the
decision to proceed is made.”

6.8. CONTENTS OF THE FINDING OF NO SIGNIFICANT IMPACT (FONSI)

The FONSI is the document that explains the reasons why an action will not have a significant
effect on the human environment and, why, therefore, an EIS will not be required (40 CFR
1508.13). The basic contents of a FONSI include (See Appendix 3 for an example):

(1) The statement: “Based on the [title and date of EA], it has been determined that the
proposed action will not have a significant impact on the quality of the human
environment, therefore, an environmental impact statement is not required.”

(2) A brief statement of the reasons, with references to pertinent portions of the EA;
supporting the finding;

(3) Description of any mitigation measures proposed to reduce the level of impact.

(4) References to all other environmental documents related to the EA; and

(5) Signature line for decision maker.

The EA can be completed while consultation under other applicable laws is on-going. However,
the FONSI must not be issued before consultation under Section 106 of the National Historic
Preservation Act and Section 7 of the Endangered Species Act has been completed, when they
are applicable.
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Determine appropriateness of EA
and define Purpose and Need

A2

Conduct in-house review to
identifyissues and alternatives

Hold Public meetings (as deemed
appropriate) to identify issues

\ 2

Preparean EIS
(See Section 8)

Complete necessary studies to
gather background data and
analyze effects

Are
Effects
Significant?
(See Section 7)

Print NOA for EA ,FONSI and
Prepare EA to decision on action in local public

Document effects > outlets and provide copies.

(allow 30 day review before
implementing decision )

Figure S The Steps in Completing an Environmental Assessment
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SECTION7 ENVIRONMENTAL EFFECTS AND SIGNIFICANCE

7.1 GENERAL

The environmental effects describe the effects on the human environment; they can be ecological
(such as the effects on natural resources and the components, structures, and functions of
ecosystems), aesthetic, historic, cultural, economic, social, or health.

The NEPA document must describe the analytical methodology sufficiently so the reader can
understand how the analysis was conducted and why the particular methodology was used (40
CFR 1502.24). This explanation must include a description of any limitations inherent in the
methodology.

The NEPA document must state the analytical assumptions, including the geographic and
temporal scope of the analysis, the baseline for analysis, as well as reasonably foreseeable future
actions.

7.2 DIRECT AND INDIRECT EFFECTS

The CEQ regulations direct that EAs and EISs must analyze and describe the direct effects
“...which are caused by the action and occur at the same time and place” (40 CFR 1508.8(a)).
For example the application of a pesticide kills a plant. They also direct the analysis of indirect
effects “ which are caused by the action and are later in time or farther removed in distance, but
are still reasonably foreseeable” (40 CFR 1508.8(b)). For example, birds die from eating seeds
contaminated by the application of a pesticide. The value in requiring analysis of both direct and
indirect effects is to make certain that no effects are overlooked.

7.3 CUMULATIVE EFFECTS

The CEQ regulations define cumulative effects as “the impact on the environment which results
from the incremental impact of the action when added to other past, present, and reasonably
foreseeable future actions regardless of what agency (Federal or non-Federal) or person
undertakes such actions” (40 CFR 1508.7). The purpose of cumulative effects analysis is to
ensure Federal Responsible Official considers the full range of consequences of the proposed
action and alternatives, including the No Action alternative. Detailed guidance is in Appendix
19.

(1) Geographic Scope: Defining the geographic limits will help bound the description
of the affected environment. The geographic scope is generally based on the natural
boundaries of the resource affected, rather than jurisdictional boundaries. The
geographic scope of cumulative effects will often extend beyond the scope of the

direct effects, but not beyond the scope of the direct and indirect effects of the proposed
action and alternatives. If the proposed action and alternatives would have no direct or
indirect effects on a resource, there is no need to analyze cumulative effects on that
resource.
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(2) Timeframe: The long-term and short-term effects must be defined as well as the
duration of the effects. Timeframes, like geographic scope, can vary by resource.

(3) Past, Present, and Reasonably Foreseeable Actions: The cumulative effects
analysis considers past, present, and reasonably foreseeable future actions that would
affect the resource of concern within the geographic scope and the timeframe of the
analysis. The analysis must consider other BIA actions, tribal actions and even private
actions. Analysis must consider past actions within the geographic scope to provide
context for the cumulative effects analysis. Past actions need to be summarized in order
to adequately describe the present conditions. Consider present actions within the
geographic scope. Present actions are actions which are ongoing at the time of analysis.

Cumulative effects analysis will usually need to be addressed separately for each alternative,
because each alternative will have different direct and indirect effects.

The analysis of the No Action Alternative describes the cumulative effect of past, present, and
reasonably foreseeable actions, without the effect of the proposed action or alternatives. The
analysis of the proposed action will include those same effects, as well as the effects of the
proposed action, and thus will demonstrate the incremental difference resulting from the
proposed action.

7.4 DISPROPORTIONATE EFFECTS (Environmental Justice)

Executive Order (EO) 12898 (February 11, 1994), “Federal Actions to Address Environmental
Justice in Minority Populations and Low-Income Populations,” requires Federal agencies to
identify and address any disproportionately high and adverse human health or environmental
effects their proposed actions might have on minority communities or low-income communities.
The BIA must specifically address in the environmental analysis any such communities that
might be affected by a proposed action. Detailed guidance is provided in Appendix 18.

7.5 SIGNIFICANCE OF EFFECTS

An action must be analyzed in an EA to determine if an action will have a significant effect. The
evaluation of significance is critical because it determines if further NEPA analysis will be
required in an EIS. Significance has specific meaning in NEPA analyses and requires the
consideration of two key elements: context and intensity (40 CFR 1508.27).

(1) Context. This means the significance of an action must be analyzed in several
contexts such as society as a whole (human, national), the affected region, the

affected interests, and the locality. Significance varies with the setting of the proposed
action. For instance, for a site-specific action, significance would usually depend upon
the effects in the locale rather than in the world as a whole. Both short-term and long-
term effects are relevant.

(2) Intensity. This refers to the severity of effect. The CEQ regulations (40 CFR
1508.27(b)) include the following ten considerations for evaluating intensity:
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Impacts that may be both beneficial and adverse. The consideration of intensity
must include analysis of both beneficial and adverse effects, not just a description

of the net effects. Only a significant adverse effect triggers the need to prepare an

EIS.

The degree to which the action would affect public health and safety. For example,
evaluation should include hazardous and solid wastes, air and water quality; and their
relation to public health and safety.

Unique characteristics of the geographic area. These generally include historic or
cultural resources, parklands, prime farm lands, wetlands, wild and scenic rivers and
ecologically critical areas.

Degree to which effects are likely to be highly controversial. Controversy in this
context means disagreement about the nature of the effects, not expressions of opposition
to the proposed action or preference among the alternatives. Substantial dispute within
the scientific community about the effects of the proposed action would indicate that the
effects are likely to be highly controversial.

Degree to which effects are highly uncertain or involve unique or unknown risks.
The Responsible Official must exercise some judgment in evaluating the degree to which
the effects are likely to be highly uncertain and whether the risks are unique or unknown.
Degree to which the action may establish a precedent for future actions with
significant impacts. The decision may allow future actions to take place or implies
approval of a future action.

Whether the action is related to other actions with cumulatively significant impacts.
Analyze the effect of past, present, and reasonably foreseeable future actions.

Degree to which properties eligible of listed on the National Register of Historic
Places are adversely affected. Significance may arise from the loss or destruction of
significant scientific, cultural, or historical resources. For resources listed in or eligible
for listing in the National Register of Historic Places, significance depends on the degree
to which the action would adversely affect these resources.

Degree to which threatened or endangered species and their critical habitat are
adversely affected. Significance depends on the degree to which the action would
adversely affect species listed under the Endangered Species Act or their designated
critical habitat. A determination under the Endangered Species Act that an action

would adversely affect a listed species or critical habitat does not necessarily equate to

a significant effect in the NEPA context. However, any “jeopardy opinion” must be
considered significant.

Threaten violation of Federal, State, or local law or requirements imposed for the
protection of the environment. This factor will often overlap with other factors: for
example, violations of the Clean Water Act or Clean Air Act would usually involve
effects that would adversely affect public health and safety.
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SECTION 8 ENVIRONMENTAL IMPACT STATEMENTS (EIS)

8.1 GENERAL

If the action is expected to have significant impacts, or if the analysis in the EA identifies
significant impacts, then an EIS will be prepared. The CEQ regulations (40 CFR 1502.1) direct
that an EIS “shall provide full and fair discussion of significant environmental impacts and shall
inform decision makers and the public of the reasonable alternatives which would avoid or
minimize adverse impacts or enhance the quality of the human environment.” Much of the
guidance given in the previous section on EAs is also applicable to EISs. Two basic differences
between an EA and an EIS are: (1) the depth of the analysis, and (2) the formalities of public
involvement. Although EISs are more complex documents, CEQ regulations generally seek to
limit the size to less than 150 pages, or to 300 pages for unusually complex actions (40 CFR
1502.7).

8.2 DEFINING RESPONSIBILITY

An EIS is more complex than an EA and may likely involve more than one Federal agency, as
well as tribal, state and local governments who may also have interests and roles to play. These
roles need to be clearly defined.

8.2.1 Lead Agency

The lead agency is the Federal agency preparing, or having taken primary responsibility for
preparing and administratively processing the EIS. (40 CFR 1501.5; 43 CFR 46.220)

8.2.2 Joint Lead Agency

When more than one Federal agency has an action being analyzed in the same EIS, such as when
one agency is funding a road and another is approving the right of way, the following apply:

(1) Non-delegated EIS. The EIS may be referred to Office of Environmental

Policy and Compliance (OEPC). The OEPC will then coordinate the administrative
processing of the EIS.

(2) Delegated EIS. Federal agencies may agree as to which joint lead agency will
coordinate the administrative processing of the EIS. If there is a disagreement, OEPC
may designate which Bureau within the Department of Interior will assume this role, or
may recommend a non-delegated EIS. For joint EIS’s with agencies outside the
Department OEPC will represent the Department in consultations with CEQ or other
Federal agencies in resolving which joint lead agency will coordinate the administrative
processing of the EIS.

(3) Non-Federal Agencies. A non-Federal agency may be designated as a joint lead
agency if it has a duty to comply with a local, state or tribal EIS requirement that is
comparable to NEPA (43 CFR 46.220(b)).
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8.2.3 Cooperating Agencies

Any Federal agency which has jurisdiction by law or special expertise with respect to any
environmental impact involved in a proposed action may become a cooperating agency (See 40
CFR 1501.6; 43 CFR 46.225). An affected Indian tribe or state or local agency may similarly
become a cooperating agency. Cooperating agencies should be identified and confirmed in
writing by the time the scoping process is completed (See Section 11.2).

8.2.4 Designation of EIS Team and Team Leader

When the decision has been made to prepare an EIS, the Regional Director will appoint an EIS
team leader and, if required, a Contracting Officer’s Technical Representative from the
appropriate program staff. The BIA will use an interdisciplinary team approach. Regional
environmental staff, as appropriate, shall be on the EIS team and will be responsible for the
adequacy of the document. The team leader, in consultation with these environmental staff, will
make recommendations to the Regional Director for the selection of other EIS team members.

8.3 PUBLIC INVOLVEMENT
8.3.1 General

Public involvement is critical in the preparation of an EIS. The CEQ regulations (40 CFR
1506.6) stress that an adequate opportunity must be given to allow for public comment through
notices, hearings, and public meetings.

8.3.2 Public Notices

Important steps when preparing an EIS are the publication of formal public notices, and these
include Notices of Intent (NOI) to prepare and EIS and Notices of Availability (NOA) for both
the Draft EIS (DEIS) and Final EIS (FEIS). Although formal notices are published in the
Federal Register, the BIA office initiating the EIS will also make the any notices available
through other media, such as local newspapers, in order to provide adequate notice to the
affected public.

(1) NOI. The NOI is the first formal step in preparing an EIS (40 CFR 1508.22; 43

CFR 46.435(a)). The NOI is published by the BIA in the Federal Register, to inform the
public that the BIA intends to prepare an EIS. The NOI will briefly describe the
proposed action and possible alternatives, and the agency’s proposed scoping process,
including whether, when, and where any scoping meeting(s) will be held. It shall also
include the name and telephone number of a contact person within the agency (40 CFR
1508.22). The NOI shall be sent to the Division of Environment and Cultural Resources
Management (DECRM) for processing for Federal Register publication. The NOI must
appear in the Federal Register at least 15 days before any public scoping meetings are
held (See Appendix 4 for an example).
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(2) NOA for the DEIS. By regulation (40 CFR 1506.10(a)), the Environmental
Protection Agency (EPA) publishes the formal NOA in the Federal Register, but the
BIA also publishes a companion notice on or before the EPA notice. The BIA notice
contains more detailed information than the EPA notice (See Appendix 5, for an
example.) These NOAs are to seek public comments and must allow for at least a 45 day
comment period (40 CFR1506.10(c)).

(3) NOA for the FEIS. After receiving comments, the NOA for the FEIS must be
published in the Federal Register by the EPA, and a companion NOA is also published
by the BIA (See Appendix 6 for example). This NOA allow for at least a 30 day review
period before proceeding with a decision for the action. It should be noted that this is
considered a waiting period and not a formal comment period.

(4) Notice of Correction. Corrections may be required if there are omissions, errors

or changes in the information provided in the NOI or NOA. The notice must reference
the date and page numbers of all previous Federal Register notices relating to the
proposed action. This notice must be published in the Federal Register and made
available through the same media as the original NOI (See Appendix 7 for an example).
(5) Notice of Cancellation. A notice of cancellation shall be prepared if a decision is
made to terminate the EIS process. The notice must reference the date and page
numbers of all previous Federal Register notices relating to the proposed action. This
notice must be published in the Federal Register and made available through the same
media any other notices (See Appendix 8 for an example).

All NOIs, NOAs, Corrections or Cancellations are prepared by the originating office, but they
will be sent to the DECRM for Federal Register publication. DECRM will obtain the
appropriate signatures required for Federal Register publication; transmit the notice to the
Federal Register, and forward notices to OEPC and the EPA, as appropriate.

8.3.3 Scoping

Scoping is an early and open process through which cooperating agencies and interested persons
are identified, and the significant issues and alternatives to be addressed in the EIS are
determined. The intent of scoping is to focus the analysis on significant issues and reasonable
alternatives, to eliminate extraneous discussion, and to reduce the length of the EIS.

Formal public scoping begins after publication of an NOI. However, informal internal and
external scoping may occur before the formal scoping period begins.

The CEQ regulations at 40 CFR 1501.7 require the following in an agency’s scoping process:

(1) Invite participation from affected Federal, state, local, tribal organizations and
interested persons.

(2) Determine the scope or extent of the EIS and the significant issues to be analyzed.
Scoping is valuable in identifying connected, cumulative, and similar actions.

(3) Eliminate those issues raised that are not related to potentially significant impacts
or those that have been covered in other environmental documents.
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(4) Make assignments for preparation of the EIS between the lead and cooperating
agencies.

(5) Identify any environmental documents being prepared that have relevance to, but
are not part of, the scope of this EIS.

(6) Identify other environmental review and consultation requirements.

(7) Discuss the relationship between the timing of the preparation of the EIS and the
agency’s tentative planning and decision-making schedule.

8.3.4 Scoping Meetings

Scoping meetings in various formats are a useful, but optional tool for scoping (40 CFR
1501.7(b)(4)). Local partnerships, collaborative workgroups interactive web sites and other
mechanisms should also be considered as means to provide a timely exchange of information
with the public so the scoping process and follow-up activities continue to reflect the public’s
input.

If public scoping meetings are held, the required public notice shall be included in the NOI. The
NOI shall be published at least 15 days in advance of scoping meetings. The DECRM must be
contacted before meeting dates are set to ensure proper lead time in the NOI.

8.3.5 Scoping Reports

When the scoping process is completed, the EIS team leader submits a scoping package
(Appendix 10) to the Regional Director. A copy of the scoping package shall be provided to the
affected tribe(s), any cooperating agencies, and any person who requested a copy. The scoping
report shall include:

(1) A statement of the purpose and need for the proposed action;

(2) The alternatives being considered;

(3) A summary of the significant issues identified during the scoping process;
(4) A list of agencies which have agreed to be cooperating agencies;

(5) A summary of any scoping meetings that were held; and

(6) Any other information that the EIS team leader deems appropriate.

8.4 CONTENTS AND FORMAT OF AN EIS

This section outlines a suggested format for an EIS, although the specific elements and their
order should remain flexible.

8.4.1 Cover Sheet / Letter

The cover sheet/letter shall not exceed one page. It shall include the following (40 CFR
1502.11.):

(1) The names of the lead agency(s) and any cooperating agencies;
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(2) The title of the proposed action. This title must include the name of the state(s),
county(s), Indian reservation(s) or other jurisdiction(s) where the action is located, and
must state whether the EIS is a draft, final, or a draft or final supplement;

(3) The titles of any related cooperating agency;

(4) The name, address and telephone number of a lead agency contact;

(5) A one-paragraph abstract of the EIS; and

(6) The date by which comments must be received.

8.4.2 Cover/Title Page

The cover/title page must contain items (1) and (2) above, plus the name(s) of the preparing
entity(s), and the date of issue. The title page is normally signed by the Regional Director.
However, in some cases a programmatic or other broad scope EIS is signed by the Assistant
Secretary of Indian Affairs (ASIA).

8.4.3 Executive Summary

This summary shall stress the major conclusions, areas of environmental controversy and the
issues to be resolved, including the choice among alternatives. Matrices, tables, and other
graphic displays may be useful to include in the summary. Specific analysis regarding the
impacts and other data will be found in the body of the EIS (40 CFR 1502.12).

8.4.4 Table of Contents

The table of contents should be sufficiently detailed to allow the reader to quickly locate major
subject matter in the EIS, particularly specific impact topics and alternatives analyzed in the
document.

8.4.5 Purpose of and Need for Action

In this section, explain why the proposed BIA action is being considered. The purpose of and
need for the action will, at a minimum, clearly answer the questions described in Section 6.3.
The proposed action and alternatives must address the purpose and need directly (40 CFR
1502.13).

8.4.6 Proposed Action and Alternatives

The EIS must describe the proposed action and alternatives (40 CFR 1502.14). The EIS must
consider a range of reasonable alternatives, including the Proposed Action and No Action
alternative, and provide a description of any alternatives eliminated from further analysis with
the rationale for elimination (40 CFR 1502.14(a); 43 CFR 46.420(c)). The No Action alternative
is the only alternative that must be analyzed in an EIS that does not respond to the purpose and
need for the action (See Section 7.4).

The EIS discussions include Connected, Cumulative and Similar Actions (40 CFR 1508.25).
Connected actions are those actions that are closely related and should be discussed in the same

32



NEPA document. Actions are connected if they automatically trigger other actions that may
require an EIS; cannot or will not proceed unless other actions are taken previously or
simultaneously; or if the actions are interdependent parts of a larger action and depend upon the
larger action for their justification(40 CFR 1508.25 (a)(1)).

Cumulative actions are proposed actions which potentially have a cumulatively significant
impact together with other proposed actions and “should be discussed” in the same NEPA
document (40 CFR 1508.25(a)(2)).

Similar actions are proposed or reasonably foreseeable Federal actions with similarities that
provide a basis for evaluating their environmental consequences together with the proposed
action (40 CFR 1508.25(a)(3)).

Features common to all alternatives should be described. These features need only be described
in detail once. For example, identify common features in the description of the proposed action
and cross-reference to that description in the discussion of each alternative to which they apply.
Another option is to describe common features under a separate heading.

Common features typically include standard operating procedures and other requirements
prescribed by law, regulation or policy. This may also include a description of relevant laws,
regulations, required permits, licenses, or approvals.

The CEQ regulations at 40 CFR 1502.14(e) direct that an EIS identify a preferred alternative or
alternatives, if one or more exists, in the DEIS and identify such alternative in the FEIS.

The identification of a preferred alternative does not constitute a commitment or decision in
principle, and there is no requirement to select the preferred alternative in the ROD. The
identification of the preferred alternative may change between a DEIS and FEIS. Various parts
of separate alternatives analyzed in the DEIS can also be “mixed and matched” to develop a
complete alternative in the FEIS as long as the reasons for doing so are explained.

8.4.7 Affected Environment

This is a brief description of the environment likely to be affected by the proposed action or
alternatives (40 CFR 1502.15). The basic environmental components are identified in Figure 3.
The information in an EIS should be more detailed than that in an EA, but no more than
necessary to understand the impacts to be analyzed in the Environmental Consequences section.
Only those components of the environment that will actually be affected require detailed
description. For each of the remaining components, a brief discussion of why the component
will not be affected is sufficient.

8.4.8 Environmental Consequences (Effects)
The EIS must describe and provide the analysis of environmental effects of the proposed action

and each alternative analyzed in detail (40 CFR 1502.16). This section forms the scientific and
analytic basis for comparing the impact of the proposed action and other alternatives, including
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the No Action alternative, on the environment. For this section, follow the guidance in Section
7. The information in an EIS should be more detailed than that in an EA, and must also include
discussion of:

(1) Any adverse effects that cannot be avoided;

(2) The relationship between short-term uses of the human environment and the
maintenance and enhancement of long-term productivity;

(3) Any irreversible and irretrievable commitments of resources;

(4) Possible conflicts between the proposed action and the objectives of Federal, tribal,
regional, state and local land use plans, policies and controls for the area(s) of
concern;

(5) Energy requirements and conservation potential of alternatives and mitigation
measures;

(6) Natural or depletable resource requirements and conservation potential of
alternatives and mitigation measures; and

(7) The design of the built (manmade infrastructure) environment, including the reuse
and conservation potential of alternatives and mitigation measures.

8.4.9 Mitigation

Analysis of alternatives must include a discussion of mitigation measures where mitigation is
feasible, and of any monitoring designed for adaptive management. The purpose of including
mitigation measures is to permit a full and accurate comparison of the environmental effects of
the alternatives. Appropriate mitigation is defined in the CEQ Regulations (40 CFR 1508.20). A
more detailed discussion of mitigation can also be found in Section 6.4.

Mitigation of all adverse environmental impacts is not required to implement a proposed action.
The purposes of NEPA are met by analyzing these impacts and disclosing them to the public in
the EIS.

8.4.10 Consultation and Coordination

This section shall include a list of agencies, organizations and individuals receiving a copy of the
document. The FEIS should have an "*" before those entities and individuals that commented on
the DEIS.

Include a brief history of the public involvement (including scoping), a list of agencies
(including cooperating agencies) and organizations consulted, a list of preparers and their
expertise, and a list of recipients of the EIS. In the FEIS, include a section with response to
comments.

8.4.11 List of Preparers

List all persons, with position title and area of expertise/discipline, who contributed to the
development of the EIS.
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8.4.12 Appendices

Appendices should include, but not be limited to, correspondence and reports resulting from
consultation and coordination; a list of references cited; studies generated specifically in
connection with the proposed action; and any other appropriate material (40 CFR 1502.18).

8.5 REVIEW
8.5.1 General

The CEQ regulations require EISs to be prepared in two stages: Draft and Final (40 CFR
1502.9). However, internal drafts can be prepared at any time in the process to insure legal
adequacy, policy consistency, and technical accuracy.

8.5.2 DEIS

After revising any preliminary drafts, prepare the DEIS for printing. Preparers are encouraged to
use electronic means of distribution to the maximum extent possible. Posting of the DEIS on a
public website is the preferred method. The steps for distribution are defined below:

(1) Printing and Distribution. At least 25 percent more copies of the DEIS should
be prepared than the project mailing list indicates are needed; transmittal letters and
packaging for mailing the DEIS should be prepared while the DEIS is being printed. The
following parties shall be sent copies of, and requested to review and comment on
the DEIS.
(a) Any Federal agency with jurisdiction by law or special expertise with
respect to the issue involved in, or impacts resulting from, the proposed
action;
(b) Any Federal, tribal, state, or local agency responsible for environmental
review, consultation, coordination, clearance, or permit requirements
associated with the project;
(c) Affected Indian tribes;
(d) The applicant; and
(e) All other parties on the project mailing list and anyone else who
requested a copy of the DEIS.

(2) File with EPA. In order to file with EPA, the BIA initiating office will ensure the
DEIS is available on a public web site and that the files on this site meet EPA size and
formatting requirements. DECRM will download and file the DEIS electronically with
EPA. DECRM will also notify the eight bureaus and services within DOI at the Central
Office level and advise them of the availability of the DEIS on the web site. Three
compact disc copies of the DEIS will also be sent to DECRM for internal use and
transmittal to the DOI Library.

(3) NOA. EPA serves as the repository for all EISs prepared in accordance with NEPA,
and is responsible for publishing the NOA for the DEIS in the Federal Register (40 CFR
1506.9 and 1506.10). EPA publishes the NOA on the Friday of the week after the week

35



in which they receive the DEIS. The DEIS must be available to DOI bureaus and the
public before EPA publishes the NOA. EPA’s NOA officially starts the comment period
for the DEIS.

(4) BIA Notice. The BIA supplements the EPA NOA by publishing and/or posting

its own NOA in other media (including Web sites) and/or mailing the notice to reach
the widest possible affected public, including minority or low income communities

(40 CFR 1506.6). This NOA shall contain a brief description of the proposed action
and alternatives; the name, address and telephone number of the individual to whom to
submit comments; and the closing date for the receipt of comments. The BIA NOA
must be published on or before the date EPA publishes their NOA in the Federal
Register, and the closing date for comments (at least 45 days) in both NOAs must be
same.

(5) DEIS Review and Comment Period. The review period for a DEIS will follow the
minimum 45 days time period following the date on which the EPA publishes the NOA
in the Federal Register (40 CFR 1506.10(c)). No decision on the action will be made
within 90 days of the filing of the NOA for the DEIS (40 CFR1500.10(b)(1)).

NOTE: All extensions of review and waiting periods must be processed through
DECRM. Minor extensions of a few days to individual commenters can be granted
locally, but longer extensions from dates published in the Federal Register require a new
amended notice in the Federal Register.

(6) Public Meeting. During the DEIS review period, at least one public meeting must
be held. This meeting may be held no sooner than 15 days following EPA’s

publication of the NOA in the Federal Register. A public hearing may be held, and

if so, a court stenographer shall record all statements made at the public hearing(s).

NOTE: It is best to hold the public meetings(s) near the middle of the comment period, to allow
those attending time to prepare comments they may wish to submit in writing.

8.5.3 FEIS

All comments received during the comment period, including those submitted or recorded at the
public meetings or hearings, and responses to those comments will be exhibited in the FEIS (40
CFR 1503.4). If the changes made in response to the public comments are minor, the FEIS may
consist of comments, responses and errata sheets to show changes from the DEIS. In such cases,
only the comments, responses and errata sheets need to be circulated. Steps for distribution of
the FEIS are listed below:

(1) Printing and Distribution. After revising the DEIS in response to the review
comments, prepare the FEIS for distribution. The distribution should be the same as for
the DEIS. In addition to the parties who received the DEIS, the FEIS must also be sent to
anyone who submitted comments on the DEIS.

(2) File with EPA. Same as for DEIS.

(3) Notice of Availability. Same as for DEIS.

(4) BIA Notice. Same as for DEIS. No public hearing is required for an FEIS.

(5) FEIS Waiting Period. The waiting period for a FEIS is 30 days following the date
on which the EPA publishes the NOA in the Federal Register (40 CFR 1506.10(a)(2)). If

36



comments are made on the FEIS within the 30-day waiting period, they need not be
considered in making the final decision on the proposed action, unless a significant issue
has been raised. DECRM will help in making this determination, along with the Office
of the Solicitor, if necessary. The comments, however, must be answered in the ROD.

NOTE: The date the EPA NOA appears in the Federal Register also serves as the official date
for announcing the availability of a draft, final, or supplemental EIS, and starting the required
comment periods.

8.5.4 Supplements to DEISs and FEISs

The DEISs and FEISs must be reviewed to determine if they need to be revised or supplemented.
Supplemental and revised DEISs and FEISs are subject to the same preparation and review
requirements, except for scoping, as DEISs and FEISs, unless they are determined to be for
information purposes only. Documents should be reviewed to determine if any of the following
criteria apply:

(1) A DEIS is more than 3 years old and the FEIS has not been completed.

(2) An FEIS is more than 5 years old for an action not yet taken.

(3) Substantial changes have been made in the proposed action that may be relevant to
environmental concerns (40 CFR 1502.9(c)(1)(1)).

(4) Significant new circumstances or information relevant to environmental concerns
have arisen. (40 CFR 1502.9(c)(1)(i1)).

(5) Comments received result in the inclusion of a new preferred alternative which
was not detailed as a reasonable alternative in the draft or final EIS.

NOTE: The ages of the documents under 1 or 2 alone do not trigger the requirement for a
supplemental draft or final EIS. One or more of items 3, 4, or 5 must have occurred.

8.6 THE RECORD OF DECISION (ROD)
8.6.1 ROD Contents

In addition to answering any comments received during the 30-day FEIS waiting period, the
ROD must state which alternative has been selected for implementation and briefly discuss the
other alternatives considered (40 CFR 1505.2). There is no requirement to select the
environmentally preferable alternative. However, if it is not selected, it must be identified as the
environmentally preferable alternative in the discussion of the other alternatives considered, and
the reason it was not selected must be given (43 CFR 46.450). If the selected alternative
includes mitigation measures, these must be incorporated in the ROD. The decision must
provide for monitoring or other means, including adaptive management to insure that these
measures are implemented (40 CFR 1505.3; 43 CFR 46.145). An example of a ROD is included
in Appendix 9.
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8.6.2 Appeals

The appeal process for the BIA is outlined in 25 CFR 2. A 30 day appeal period for decisions
made by BIA Responsible Officials is identified in 25 CFR 2. The authority for signing a ROD
is not delegated to anyone below the Regional Director and for this reason the ROD may be
appealed to the Interior Board of Indian Appeals (IBIA). The ROD shall contain the following
statement:

“Any person who may be adversely affected by this decision may appeal the decision [if by
Regional Director] to the Interior Board of Indian Appeals (IBIA) at 801 N. Quincy Street, #300,
Arlington, Virginia, 22203, [if by Superintendent or Field Office Director, to: Regional
Director/address] in accordance with the regulations set forth at 25 CFR Part 2. The notice of
appeal must be signed and postmarked within thirty days of the date of this decision. The notice
will clearly identify the decision being appealed, and a copy of the decision will be attached to
the notice of appeal. Copies of the notice must be sent to the Assistant Secretary for Indian
Affairs, MS 4140-MIB, U.S. Department of the Interior, 1849 C Street, N.W., Washington, D.C.,
20240, as well as to my office and to all other interested parties known to the person appealing
the decision. The notice of appeal to the [IBIA or Regional Director] must also certify that the
appealing party sent copies to each of these parties. The [IBIA or Regional Director] will notify
an appealing party of further appeal procedures. If no appeal is timely filed, this decision will
become final for the Department of the Interior.”

EXCEPTION: Decisions made by the ASIA are final (24 CFR 2.6(c)) and are therefore not
appealable. Do not include this statement when the ROD is signed by the ASIA.

8.6.3 ROD Timing

The ROD may be issued at any of the following times, but not before consultation under Section
106 of the National Historic Preservation Act (meaning a determination of no adverse effect or
the signing of a MOA or PA) and under Section 7 of the Endangered Species Act have been
completed.

(1) Immediately After the Close of the 30-day Waiting Period for the FEIS. The
advantage of this timing is that it allows any additional comments received during the 30
day waiting period to be addressed in the ROD. The disadvantage is that because there is
also a 30-day appeal period for the ROD, the project cannot be implemented for a total of
60 days from the date on which the EPA publishes the NOA for the FEIS.

NOTE: Because there is no appeal period for decisions made by the ASIA, any ROD
signed by the ASIA can be implemented immediately after the 30 day waiting period.

(2) At the Same Time EPA Publishes the NOA for the FEIS. Where an agency, such
as the BIA, has an appeal period, CEQ allows the ROD to be issued at the same time

the NOA is published, so that the waiting period and the appeal period may run
concurrently (40 CFR 1506.10(2)). The advantage of this timing is that it allows the
earliest possible project implementation, 30 days from the publication date of the NOA
for the FEIS. The disadvantage is the risk that comments requiring a response may be
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received during the waiting period for the FEIS. In that event, the ROD would have to be
reissued to address such comments, and would contain a new 30-day appeal period.
This could result in a period of more than 60 days from the date on which the EPA
publishes its NOA before the project may be implemented.
(a) When using this option, the FEIS, the ROD and the BIA NOA must
explain the timing of the ROD’s issuance and the public’s right of appeal.
(b) As a variation on this option, the ROD may be issued anytime during the
waiting period for the FEIS. In this case the project could not be implemented at
the close of the waiting period, but only after 30 days (the appeal period) from the
date the ROD was signed.
(c) The ASIA may not sign a ROD prior to the close of the 30-day waiting period
for the FEIS, as there is no appeal period in a ROD signed by the ASIA.
(3) Any Time After the Close of the 30-day Waiting Period for the FEIS. There is no
maximum time limit on how long after the close of the 30-day waiting period for the
FEIS the ROD may be issued. However, depending upon the amount of time that has
passed since issuance of the FEIS, the FEIS may need to be reviewed for relevance
before the ROD is issued.

8.6.4 ROD Distribution

The ROD must be published and/or posted (including on Web sites), as needed, to reach the
widest possible affected public, including minority or low income communities, but does not
need to be published in the Federal Register. It must also be mailed to the parties who received
the FEIS, and to any additional parties who submitted comments on the FEIS.

8.7 FUNDING AND CONTRACTS

Funding the EIS and choosing a consulting firm to prepare the EIS may be done by any of the
following means. However, regardless of who prepares the EIS, the BIA shall make its own
evaluation of the environmental issues and take responsibility for the scope and content.

8.7.1 Federal Procurement

The BIA may itself fund the EIS and may choose the consulting firm under the Federal
procurement regulations.

8.7.2 Tribal Procurement

The BIA, or the project applicant, may transfer funds for the EIS to a tribe, and the tribe may
then solicit proposals from consulting firms under its own procurement process. The proposals
received are passed along to the BIA, which chooses the consulting firm and informs the tribe of
its choice. The tribe, in turn, informs the firm of this choice and enters into a contract with the
firm. The contract must contain a provision that the consulting firm is preparing the EIS for, and
under the direction of the BIA, and the EIS must in fact be prepared under the ultimate direction
of the BIA. A three party agreement may be used to confirm this arrangement.
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8.7.3 Third Party Contract.

A project applicant may fund the EIS and solicit proposals from consulting firms. The proposals
received are passed along to the BIA, which chooses the consulting firm and informs the project
applicant of its choice. The project applicant informs the firm of this choice and enters into a
contract with the firm. The contract must contain a provision that the consulting firm is
preparing the EIS for, and under the direction of the BIA, and the EIS must in fact be prepared
fully under the direction of the BIA. A three party agreement may also be used to confirm this
arrangement.

8.7.4 Disclosure Statement
Any consulting firm chosen to prepare an EIS for the BIA must prepare a statement disclosing
that it has "no financial or other interests in the outcome of the project." (40 CFR1506.5(c)). An

example is in Appendix 11. The disclosure statement may be included as part of the
documentation in the EIS, but it must be part of the administrative record.
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Figure 6 The Steps in Completing an Environmental Impact Statement
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SECTION 9 MONITORING AND ADAPTIVE MANAGEMENT

9.1 MONITORING

As specified in 40 CFR 1505.2(c), and in accordance with guidance offered by CEQ in Appendix
21, the BIA will implement monitoring programs for mitigation activities. Monitoring has two
basic goals:

(1) Implementation. Implementation monitoring should be undertaken to ensure that
actions taken comply with the terms, conditions, and mitigation measures.

(2) Effectiveness. Effectiveness monitoring should measure and evaluate the effects
of the mitigation efforts. If the mitigation measures are not achieving their designed
goals, then monitoring should provide a mechanism to adjust the mitigation
measures.

Unless specifically defined in the decision document, the Responsible Official has discretion in
scheduling monitoring activities, determining monitoring approaches or methodologies, and
establishing monitoring standards. The level and intensity of monitoring varies according to the
purpose being served. When the expertise is available, tribal programs should be utilized in
monitoring efforts. Monitoring efforts will be defined by the following criteria:

(1) Coverage. The scope of monitoring activities should meet the intended purpose of
monitoring;

(2) Frequency. The specific time frames should be established for each monitoring
activity; and

(3) Complexity. The complexity of monitoring activities will vary according to the
issues at hand and with the purpose of the monitoring.

9.2 ADAPTIVE MANAGEMENT

Adaptive management is a system of management practices based on clearly identified
outcomes, monitoring to determine if management actions are meeting outcomes and, if not,
facilitating management changes that will best ensure that outcomes are met or to re-evaluate the
outcomes. DOI regulations (43 CFR 46.145) strongly encourage the use of adaptive
management. Monitoring designed for adaptive management must be able to result in
appropriate adjustments in project activities as the project is underway and planned mitigation is
implemented. This monitoring must be built into the project and considered in the NEPA
analysis and documentation. When applying adaptive management, the BIA must involve the
public by:

(1) maintaining open channels of information to the public, including transparency of the
monitoring process that precedes adaptive management and the decision making process
by which it is implemented. This involves identifying indicators of change; assessing
monitoring activities for accuracy and usefulness; and making changes in tactics,
activities and/or strategies; and
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(2) providing post-activity opportunity for public and affected outside agency review of
adaptive management practices, including practices that were exceptions to any resource
management plans or that had permitting and/or other regulatory requirements not
satisfied by prior coordination.
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SECTION 10 THE ADMINISTRATIVE RECORD

10. 1 ENVIRONMENTAL DOCUMENTS

The administrative record is the paper trail that documents the BIA’s decision-making process
and the basis for the decision. The administrative record demonstrates compliance with relevant
statutory, regulatory, and agency requirements, and that BIA has followed a reasoned decision-
making process. Such documents and records may be either hard copy or electronic. Begin
compiling and organizing the administrative record as early in the NEPA process as possible.
Official file copies of BIA environmental documents and supporting records must be maintained
by the originating office. Environmental documents include:

Categorical Exclusion Exception Review (CEER) Checklist
Environmental Assessments (EAs)

Findings of No Significant Impact (FONSIs)
Environmental Impact Statements (EISs)

Notices of Intent (NOIs)

Records of Decision (RODs)

Notices of Availability (NOAs)

10.2 SUPPORTING DOCUMENTS

Supporting records consist of material generated or used in the preparation of environmental
documents. As a guiding principle, these records must document both the process and
information used to reach the final decision. Such records include, but are not limited to:

Mailing lists

Summaries of public meetings (including attendance lists)

Records pertaining to consultations

Agency determinations made pursuant to law (e.g. ESA, NHPA, etc.)
Documents or studies incorporated by reference

Technical reports prepared by staff or contractors

Materials submitted by applicants

Records of contractual work related to the project

Cost recovery forms and records

Not all information in the administrative record is necessarily available to the public; information
that is confidential must be marked as such.

44



SECTION 11 REVIEWING OTHER AGENCIES NEPA ACTIONS

11.1 REVIEWING AND COMMENTING ON EISs

The CEQ regulations (40 CFR1503.1) require that the lead agency for an EIS obtain comments
from Federal agencies with jurisdiction by law or special expertise, and request comments from
affected tribes and appropriate state and local agencies. Since the BIA has special expertise in
matters affecting Indian tribes, and in some cases also has jurisdiction by law, other agencies
frequently ask the BIA for comments on their EISs. In such cases, the BIA has the duty to
comment. For bureaus within DOI, the BIA may comment directly to the agency. For agencies
outside of DOI, comments must be submitted through DECRM for coordination by OEPC.

The best way for the BIA or a tribe to influence the decision making of another Federal agency is
to become involved early in the EIS process. It is far more effective to participate in scoping
and/or become a cooperating agency than to wait until the DEIS is written and then submit
comments. Also, the BIA should establish working relationships with other Federal agencies
wherein the BIA and potentially affected tribes are routinely consulted on proposed actions that
may affect Indian tribes.

11.2 COOPERATING AGENCY

The lead agency may request another Federal agency to become a cooperating agency if they
have “jurisdiction by law’ or “special expertise with respect to any environmental issue” (40
CFR 1501.6). The BIA should be a cooperating agency if: (1) if the proposed action or an
alternative is crossing trust lands and a BIA permit or approval is required; (2) resources on trust
lands may be affected by an action; or (3) participation would allow the BIA to adopt or tier from
the NEPA document (as would be the case with programmatic EISs). The BIA would not need
to be a cooperating agency for proposed actions that are not affecting trust lands or resources.
Cooperating agency status comes with responsibilities (40 CFR 1501.6(b)), and BIA staff should
be aware of the commitment of time and resources that may be required.

When BIA is the lead agency it may also request other agencies and tribes participate as
cooperating agencies (See Section 8.2.3). Certainly, the tribe on whose land the action is taking
place should be invited as cooperating agency, and any other agencies that may have jurisdiction
over a resource, such as the U.S. Fish and Wildlife Service, or over adjacent lands that may be
crossed by the project, such as the Bureau of Land Management or state lands.

11.3 PRE-DECISION REFERRALS TO CEQ
11.3.1 Introduction
The CEQ regulations (40 CFR 1504) establish a procedure through which a Federal agency that

objects to the proposed action on environmental grounds may refer the matter to CEQ. In such
situations, CEQ may take a range of actions including submitting the matter to the President.
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11.3.2 Bases for Referral

Pre-decision referral may be triggered by controversy over the material facts in an EIS, or by the
likelihood that the proposed action will violate environmental requirements or policies (40 CFR
1504.3), such as the Federal trust responsibility to manage and conserve trust resources for
beneficial use by Indian tribes.

11.3.3 Timing and Process

Except where the lead agency has granted an extension, referral of another agency’s action must
be done within 25 days of the filing of the FEIS with EPA. DECRM must, therefore, be
contacted without delay when a referral to CEQ appears warranted. DECRM will then contact
the lead agency to try to resolve the problem. If the problem cannot be resolved promptly,
DECRM will initiate the referral process. DECRM may ask Regional Office Ostaff to prepare
the documentation required by 40 CFR 1504.3(a) - (c), and a cover memorandum highlighting
the significant issues.

11.3.4 Pre-decision Referral of BIA Actions by Other Agencies

If another Federal agency informs the BIA that it intends to refer a proposed BIA action to CEQ,
DECRM, in coordination with OEPC, will promptly meet with that agency in order to try and
resolve the issue.

11.4 POST-DECISION REFERRALS TO EPA

Through Section 309 of the Clean Air Act, EPA is required to refer to CEQ any action the
Administrator of EPA believes to be unsatisfactory from the standpoint of public health, welfare,
or environmental quality. If at any phase of the proposed action it becomes apparent that an
unacceptable environmental impact is expected or is occurring, the ASIA will request that EPA
initiate action under Section 309. This action would be subject to demonstration by the ASIA
that the impact is unsatisfactory.
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APPENDIX 1

List of Acronyms

ASIA: Assistant Secretary of Indian Affairs
BIA: Bureau of Indian Affairs
CEQ: Council on Environmental Quality

CERCLA: Comprehensive Environmental Response, Compensation and Liability Act
CE: Categorical Exclusion

CEER: Categorical Exclusion Exception Review

CFR: Code of Federal Regulations

DECRM: Division of Environmental and Cultural Resources Management

DEIS: Draft Environmental Impact Statement

DM: Departmental Manual

DOIL: Department of Interior

EA: Environmental Assessment

EIS: Environmental Impact Statement

EO: Executive Order

EPA: Environmental Protection Agency

ESA: Endangered Species Act

FEIS: Final Environmental Impact Statement

FONSI: Finding of No Significant Impact

IA: Indian Affairs (Includes all Offices and programs under the Assistant Secretary
of Indian Affairs)

[AM: Indian Affairs Manual

IBIA: Interior Board of Indian Appeals

NEPA: National Environmental Policy Act

NHPA: National Historic Preservation Act

NOA: Notice of Availability

NOI: Notice of Intent

OEPC: Office of Environmental Policy and Compliance

ROD: Record of Decision

SHPO: State Historic Preservation Officer

TEPA: Tribal Environmental Policy Act

THPO: Tribal Historic Preservation Officer

USFWS: U.S. Fish and Wildlife Service
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CATEGORICAL EXCLUSION EXCEPTION REVIEW (CEER)
CHECKLIST

Project: Date:

Letter and Text of category (BIA - 516 DM 10.5 ; DOI - 43 CFR46-210)

Evaluation of Extraordinary Circumstances (43 CFR 46.215):

1. This action would have significant impacts on public health or safety. NO YES

2. This action would have significant impacts on: natural resources & unique | NO YES
geographical features as historic or cultural resources; park, recreation or
refuge lands; wilderness areas; wild & scenic rivers; national natural
landmarks; sole or prime drinking water aquifers; prime farmlands
wetlands; floodplains; national monuments; migratory birds; and other
ecologically significant areas.

3. This action would have highly controversial environmental effects or | NO YES
unresolved conflicts concerning alternate uses of available resources.

4. This action would have highly uncertain environmental effects or involve | NO YES
unique or unknown environmental risk.

5. This action will establish a precedent for future actions. NO YES

6. This action is related to other actions with individually insignificant but | NO YES

cumulatively significant environmental effects.

7. This action will have significant impacts on properties listed or eligible for | NO YES
listing in the National Register of Historic Places.

8. This action will have significant impacts on a species listed or proposed to be | NO YES
listed as endangered or threatened, or Critical Habitat of these.

9. This action violates federal, state, local, or tribal law or requirements | NO YES
imposed for protection of the environment.

10. This action will have a disproportionately high and adverse effect on low | NO YES
income or minority populations.

11. This action will limit access to, and ceremonial use of, Indian sacred sites on | NO YES
federal lands, by Indian religious practitioners, and/or adversely affect the
physical integrity of such sites.

12. This action will contribute to the introduction, continued existence, or spread | NO YES
of noxious weeds or non-native invasive species known to occur in the area, or
may promote the introduction, growth, or expansion of the range of such
species.

A “yes” to any of the above exceptions will require that an environmental assessment be prepared.

NEPA Action: CE EA




Project (con’t):

Name and Title of person preparing this checklist

Concur: Date:
Regional Archeologist
Concur:
Other Environmental Professional Date:
Concur: Date:

Regional/Agency/OFMC NEPA Reviewer

Approve: Date:
Regional Director/Agency Superintendent/
OFMC Official

NOTES:
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Finding of No Significant |mpact

Pima Freeway (Loop 101) Project
Salt River Pima-Maricopa Indian Community

Based on the attached final Environmental Assessment (EA) for the Pima Freeway (Loop 101)
project for aproposal to grant an easement for a 183 acreright-of-way for the devel opment of atwo-
lane, three milefreeway acrossthe Salt River Pima-Maricopalndian Community landsin Maricopa
County, Arizona, | have determined that by implementation of the agency proposed action and
environmental mitigation measures as specified in the EA, the proposed Pima Freeway (Loop 101)
will have no significant impact on the quality of the human environment. In accordance with
Section 102 (2) ©) of the Nationa Environmental Policy Act of 1969, as amended, an
Environmental Impact Statement will not be required.

This determination is supported by the following findings:

1 Agency and public involvement was conducted and environmental issues related to
development of Pima Freeway (Loop 101) were identified. Alternative courses of action and
mitigation measures were developed in response to environmental concerns and issues.

2. The EA discloses the environmental consequences of the proposed action and three
potentially viable alternatives, which include the “no action” alternative.

3. Protective measures will be levied to protect air, noise and water quality, as outlined in
Chapter V, Mitigation Measures.

4, The proposed action is planned not to jeopardize threatened and endangered species. See
Chapter V, Section E.

5. There are no adverse effects on historic properties for the purpose of 36 CFR 800.9 (b) by
preserving archeological value through conduct of appropriate research in accordance with
applicable standards and guidelines. Should undiscovered archeological remains be encountered
during project ground-disturbing activities, work will stop in the area of discovery and the
stipulations 36 CFR 800.11 be followed.

6. Impactsto public health and safety are mitigated through implementation of saf ety measures
described in Chapter V, Section A (6).

7. Impacts to flooodplains affected by the proposed alternative have been evaluated in
accordance with E.O. 11988. A wetland area would be affected, however, mitigation has been
established in the form of aland exchange to compensate for the loss of habitat. See Chapter V,
Section A (4), Section LB (2) and Section C (6).



8. The cumulative effects to the environment are mitigated to avoid or minimize effects of
implementation of the proposed project.

0. The proposed action would improve the economic and social conditions of the affected
Indian community.

Agency Superintendent

Salt River Agency

Bureau of Indian Affairs

U.S. Department of the Interior

Date
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[4310-W7-P]

DEPARTMENT OF THE INTERIOR

Bureau of Indian Affairs

Notice of Intent to Prepare an Environmental Impact Statement for the Proposed K
Road / Moapa Band of Paiute Indians Photovoltaic Solar Facility, Clark County,
Nevada.

AGENCY: Bureau of Indian Affairs, Interior.

ACTION:  Notice.

SUMMARY: This notice advises the public that the Bureau of Indian Affairs (BIA), as
lead agency, with the Moapa Band of Paiute Indians (Tribe), the Bureau of Land
Management (BLM), and the United States Fish and Wildlife Service (USFWS),

as cooperating agencies, intend to gather information necessary for preparing an
Environmental Impact Statement (EIS) for the proposed Moapa Band of Paiute Indians
Solar Generation Facility on the Moapa River Indian Reservation, Nevada. This notice
also announces public scoping meetings to identify potential issues and content for
inclusion in the EIS.

DATES: Written comments on the scope and implementation of the proposal must
arrive by [INSERT DATE 30 DAYS AFTER PUBLICATION]. Several public scoping
meetings will be held and notices will be published in local newspapers announcing the
dates and locations of the meetings.

ADDRESSES: You may mail, email, hand carry or fax written comments to either Ms.
Amy Heuslein, Regional Environmental Protection Officer, BIA Western Regional
Office Branch of Environmental Quality Services, 2600 North Central Avenue, 4™ Floor

Mail Room, Phoenix, AZ 85004-3008; telephone: (602) 379-6750; fax: (602) 379-3833;



e-mail: amy.heuslein@bia.gov; or Mr. Paul Schlafly, Natural Resource Officer, BIA

Southern Paiute Agency, 180 N. 200 E., Suite 111 or P.O. Box 720, St. George, UT

84771; telephone: (435) 674-9720; fax: (435) 674-9714; e-mail: paul.schlafly@bia.gov.

FOR FURTHER INFORMATION CONTACT: Ms. Amy Heuslein at (602) 379-

6750 or amy.heuslein@bia.gov; or Mr. Paul Schlafy at (435) 674-9720 or

paul.schlafly@bia.gov.

SUPPLEMENTARY INFORMATION: The proposed Federal action, taken under 25
U.S.C. 415, is the BIA approval of a solar energy ground lease and associated agreements
entered into by the Moapa Band of Paiute Indians with K Road Moapa Solar LLC (K
Road), and associated approval of rights-of-way and easements, for K Road to construct
and operate an up to 350 MW solar photovoltaic electricity generating facility located
entirely on Moapa tribal lands. The Moapa Band of Paiute Indians may use this EIS to
make decisions under the Tribal Environmental Policy Ordinance. The BLM may use
this EIS to support a decision for a proposed approximately 0.5 mile right-of-way across
Federal public lands adjoining the Moapa River Indian Reservation that may be used to
link the proposed solar generation facility to an existing substation on a transmission line
with a rating up to 500 kilovolts. The USFWS may use this EIS to support its decisions
under the Endangered Species Act.

The purposes of the proposed action are to: (1) use the Tribe’s solar energy
resources and complete a transmission line from the existing electrical grid to the Tribe-
owned travel plaza on Interstate 15 (thereby reducing or eliminating the use of diesel-
powered generation at the plaza) to improve and diversify the economy of the Moapa

Band of Paiute Indians and provide other benefits to their members in an environmentally
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compatible manner; and (2) generate clean, renewable electricity that can be efficiently
connected to existing transmission lines to help utilities in the region meet their
renewable energy goals.

The EIS will assess the alternatives to and the environmental consequences of
BIA approval, under 25 U.S.C. 415, of a proposed solar energy ground lease and
associated agreements between the Moapa Band of Paiute Indians as lessor and K Road
as lessee. The ground lease will enable K Road to construct and operate an up to 350
MW solar photovoltaic electricity generating facility on approximately 2,000 acres of
Tribal lands held in trust by the United States and located on the Moapa River Indian
Reservation, Nevada. The facility will utilize transformers to step up the voltage to
interconnection voltage, which will facilitate a connection of the facility with one or more
of the following: an existing transmission line on Tribal lands (up to 500 kV); the
existing 230 kV Crystal substation operated by NV Energy outside Tribal lands; and/or
the existing 500 kV Crystal substation operated by NV Energy outside Tribal lands. The
Crystal substation complex is located on BLM land, approximately 0.5 mile from the
southern border of the Moapa River Indian Reservation. The proposed BIA actions
include approval of the solar energy ground lease and associated agreements, and
approval of rights-of-way and easements on the Moapa River Indian Reservation for K
Road to construct electric transmission lines and other supporting facilities for one or
more interconnections.

K Road has requested the BLM to approve a right-of-way across approximately a
0.5 mile of Federal public lands in Township 17 South, Range 64 East, Section 10, for

purposes of constructing an electrical transmission line to connect the solar generating



facility and electric transmission on the Moapa River Indian Reservation with the Crystal
substation.

K Road intends to construct and operate the solar facility for a period of 35 years,
with an option to renew the lease for another 15 years, if mutually acceptable to the
Moapa Tribe and K Road. This area is located in Clark County, Nevada, approximately
one mile west of Interstate 15 and approximately 30 miles northeast of Las Vegas,
Nevada.

The proposed solar facility will be built in phases of 50 to 100 MW each to meet
the needs of offtakers or utilities, up to a total of 350 MW. During the construction of
each phase, photovoltaic panels will be affixed to the earth using concrete posts, concrete
ballast, or other suitable foundation design techniques appropriate to the topography and
site conditions. Some or all of the panels may employ trackers to track the sun during the
day. No water will be used in the production of electricity. Water will periodically be
used for cleaning the photovoltaic panels during routine maintenance, administrative and
sanitation uses at the site (e.g., water in a small office on site), and fugitive dust control.

As lead agency, the BIA will have authority over decisions regarding the EIS and
BIA’s approval of the solar energy ground lease and associated agreements. These
decisions will be documented in a Record of Decision (ROD). BLM will have authority
over approval of the off-reservation right-of-way, documented in its ROD. Cooperating
agencies, including BLM, will provide expertise and data for their resources of interest
and will aid in the development of alternatives and mitigation measures that will

minimize or prevent significant adverse impacts.



Significant issues to be covered during the scoping process may include, but
would not be limited to: air quality, geology and soils, surface and groundwater
resources, biological resources, threatened and endangered species, cultural resources,
socioeconomic conditions, land use, aesthetics, environmental justice, and Indian trust
resources.

Directions for Submitting Public Comments

Please include your name, return address, and the caption “EIS, K Road and
Moapa Band of Paiute Indians Solar Facility” on the first page of any written comments
you submit. You may also submit comments at the public scoping meetings.

Public Availability of Comments

Comments, including names and addresses of respondents, will be available for
public review at the BIA address shown in the ADDRESSES section of this notice,
during regular business hours, Monday through Friday, except holidays. Before
including your address, phone number, e-mail address, or other personal identifying
information in your comment, you should be aware that your entire comment — including
your personal identifying information — may be made publicly available at any time.
While you can ask us in your comment to withhold your personal identifying information
from public review, we cannot guarantee that we will be able to do so.

Authority

This notice is published in accordance with sections 1503.1 of the Council on
Environmental Quality Regulations (40 CFR parts 1500 through 1508) and Sec. 46.305 of
the Department of Interior Regulations (43 CFR Part 46), implementing the procedural

requirements of NEPA, as amended (42 U.S.C. 4321 et seq.), and is in the exercise of



authority delegated to the Assistant Secretary — Indian Affairs, by part 209 of the

Departmental Manual.

Dated:

Larry Echo Hawk
Assistant Secretary — Indian Affairs
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[4310-W7-P]

DEPARTMENT OF THE INTERIOR

Bureau of Indian Affairs

Draft Environmental Impact Statement for the Proposed Spokane Tribe of Indians West
Plains Casino and Mixed Use Project, City of Airway Heights, Spokane County,
Washington.

AGENCY: Bureau of Indian Affairs, Interior

ACTION:  Notice of Availability

SUMMARY: This notice advises the public that the Bureau of Indian Affairs (BIA) as lead
agency, with the Spokane Tribe of Indians, National Indian Gaming Commission (NIGC),
Washington State Department of Transportation (WSDOT), the City of Airway Heights (City),
Spokane County, the Federal Aviation Administration (FAA) and the U.S. Department of the Air
Force (Air Force) serving as cooperating agencies, intends to file a Draft Environmental Impact
Statement (DEIS) with the U.S. Environmental Protection Agency (EPA) for the Spokane Tribe
of Indians West Plains Casino and Mixed Use Project, City of Airway Heights, Spokane County,
Washington. This notice announces that the DEIS is now available for public review and the
date, time and location of a public hearing to receive comments on the DEIS.

DATES: Written comments on the DEIS must arrive by [INSERT 45 DAYS AFTER

PUBLICATION IN THE FEDERAL REGISTER]. The public hearing will be held on March 7,

2012, starting at 6:00 PM and will run until the last public comment is received.



ADDRESSES: You may mail or hand deliver written comments to Mr. Stanley Speaks,
Northwest Regional Director, Bureau of Indian Affairs, Northwest Region, 911 Northeast 11th
Avenue, Portland, Oregon 97232.
The public hearing will be held at the Sunset Elementary School Gymnasium, 12824 West 12th
Avenue, Airway Heights, Washington 99001.
FOR FURTHER INFORMATION CONTACT: Dr. B.J. Howerton, Bureau of Indian Affairs,
Northwest Region, 911 Northeast 11th Avenue, Portland, Oregon 97232; fax (503) 231-2275;
phone (503) 231-6749.
SUPPLEMENTARY INFORMATION: Public review of the DEIS is part of the
administrative process for the evaluation of tribal applications seeking a two-part determination
from the Secretary of the Interior pursuant to Section 20 of the Indian Gaming Regulatory Act
(IGRA) (25 U.S.C. § 2719(b)(1)(B)). Pursuant to Council on Environmental Quality (CEQ)
National Environmental Policy Act (NEPA) regulations (40 C.F.R 1506.10), the publication of
this Notice of Availability in the Federal Register initiates a 45 day public comment period.
Background:

The Spokane Tribe of Indians (Tribe) has requested that the Secretary of the Interior issue
a two-part determination under Section 20 of the IGRA for Class III gaming on 145 acres held in
federal trust for the Tribe near the City of Airway Heights, Washington. The 145-acre project is
located immediately west of the city limits of Airway Heights in the unincorporated West Plains
area of Spokane County, Washington.

The Proposed Project consists of the following components: (1) issuance of a Two-Part
Determination by the Secretary of the Interior; and (2) development of a casino-resort facility,

parking structure, site retail, commercial building, tribal cultural center, and police/fire station



within the project site. At full build-out, the proposed casino-resort facility would have
approximately 98,442 square-feet of gaming floor and a 300-room hotel.

The following alternatives are considered in the DEIS: (1) Proposed Casino and Mixed-Use
Development; (2) Reduced Casino and Mixed-Use Development; (3) Non-Gaming Mixed-Use
Development; and (4) No Action/No Development. Environmental issues addressed in the DEIS
include geology and soils, water resources, air quality, biological resources, cultural and
paleontological resources, socioeconomic conditions (including environmental justice),
transportation and circulation, land use, public services, noise, hazardous materials, aesthetics,
cumulative effects, and indirect and growth inducing effects.

The BIA serves as the Lead Agency for compliance with NEPA. The BIA held a public
scoping meeting for the project on September 16, 2009 in the City of Airway Heights,
Washington.

Directions for Submitting Comments:

Please include your name, return address, and the caption: “DEIS Comments, Spokane
Tribe of Indians West Plains Development Project,” on the first page of your written comments.
Locations where the DEIS is Available for Review:

The DEIS will be available for review at the Airway Heights Branch of the Spokane
County Library District located at 1213 South Lundstrom St. Airway Heights, Washington
99001 and the Spokane Public Library located at 906 West Main Street, Spokane, Washington
99201. The DEIS is also available online at: http://www.westplainseis.com.

To obtain a compact disk copy of the DEIS, please provide your name and address in writing or
by voicemail to Dr. B.J. Howerton, Environmental Protection Specialist, Bureau of Indian

Affairs, Northwest Regional Office. Contact information is listed below in the FOR FURTHER


http://www.westplainseis.com/

INFORMATION CONTACT section of this notice. Individual paper copies of the DEIS will be
provided upon payment of applicable printing expenses by the requestor for the number of copies
requested.

Public Comment Availability:

Comments, including names and addresses of respondents, will be available for public
review at the BIA mailing address shown in the ADDRESSES section of this notice, during
regular business hours, 8:00a.m. to 4:30 p.m., Monday through Friday, except holidays. Before
including your address, telephone number, e-mail address, or other personal identifying
information in your comment, you should be aware that your entire comment- including your
personal identifying information-may be made publicly available at any time. While you can ask
us in your comment to withhold your personal identifying information from public review, we
cannot guarantee that we will be able to do so.

AUTHORITY: This notice is published pursuant to Sec. 1503.1 of the Council of
Environmental Quality Regulations (40 CFR parts 1500 through 1508) and Sec. 46.305 of the
Department of Interior Regulations (43 CFR part 46), implementing the procedural requirements
of the NEPA 0f 1969, as amended (42 U.S.C. 4371, et seq.), and is in the exercise of authority

delegated to the Assistant Secretary - Indian Affairs by 209 DM 8.

Dated:

Larry Echo Hawk
Assistant Secretary — Indian Affairs
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[4310-W7-P]

DEPARTMENT OF THE INTERIOR

Bureau of Indian Affairs

Final Environmental Impact Statement for the Proposed KRoad Moapa Solar Generation
Facility, Clark County, Nevada

AGENCY: Bureau of Indian Affairs, Interior

ACTION:  Notice of Availability

SUMMARY: This notice advises the public that the Bureau of Indian Affairs (BIA) as the lead
Federal agency, with the Bureau of Land Management (BLM), Environmental Protection
Agency (EPA), United States Army Corps of Engineers (USACE) and the Moapa Band of Paiute
Indians (Tribe) as Cooperating Agencies, has prepared a Final Environmental Impact Statement
(FEIS) for the proposed KRoad Moapa Solar Generation Facility on the Moapa River Indian
Reservation (Reservation) in Clark County, Nevada. This notice also announces the FEIS is now
available on a public website and in hard copy at the addresses below.

DATES: The Record of Decision (ROD) on the proposed action will be issued no sooner than
30 days after the release of the FEIS.

ADDRESSES: You may request a hard copy by writing or contacting Ms. Amy Heuslein,
Regional Environmental Protection Officer, BIA Western Regional Office Branch of
Environmental Quality Services, 2600 North Central Avenue, 4™ Floor Mail Room, Phoenix,
Arizona 85004-3008; telephone (602) 379-6750; fax (602) 379-3833; e-mail:
amy.heuslein@bia.gov. The DEIS may be found on the following website:
http://projects2.pirnie.com/MoapaSolar/. Hard copies of the document will be available at the
BIA Western Regional Office, 2600 North Central Avenue, 12th Floor, Suite 210, Phoenix,

1
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Arizona; the BIA Southern Paiute Agency, 180 North 200 East, Suite 111, St. George, Utah; and
BLM Southern Nevada District Office, 4701 N. Torrey Pines Drive, Las Vegas, Nevada 89130.
FOR FURTHER INFORMATION CONTACT: Amy Heuslein or Garry Cantley, BIA
Western Regional Office, Branch of Environmental Quality Services, 2600 North Central
Avenue, Phoenix, Arizona 85004-3008, telephone number (602) 379-6750.
SUPPLEMENTARY INFORMATION: KRoad Moapa Solar LLC (KRoad) is proposing to
construct a 350 megawatt (MW) solar generation facility and associated infrastructure on the
Tribe’s reservation; develop a 12 kV transmission line and water line; and obtain two rights-of-
way (ROWs) grants for an up to 500 kV transmission line and access road on BLM land and
within a BLM-administered utility corridor. The Proposed Project would provide land lease
income, sustainable renewable resources, new jobs, and other benefits for the Tribe by using
solar resources from reservation lands where exposure to levels of high solar radiation exists.
The Proposed Project would also assist utilities in meeting their renewable energy goals, by
providing electricity generated from solar resources from tribal lands that may be efficiently
connected to existing transmission lines in a manner that minimizes adverse site impacts.

The BIA’s purpose and need for the proposed Federal action is to respond to the
proposed solar energy ground lease and other agreements entered into by the Tribe with KRoad,
and the approval of ROWs for KRoad to construct, operate, and maintain an up to 350 MW solar
photovoltaic electricity generating facility on the reservation. The BLM’s purpose and need for
the proposed Federal action also would be to respond to KRoad’s application for an up to 500 kV
transmission line and access road ROWSs within an existing utility corridor, of which 5 miles are
located on the reservation and 0.5 miles is located on BLM land just south of the reservation

boundary, pursuant to the Federal Land Policy and Management Act and BLM’s ROWs
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regulations. The BIA and BLM will adopt the EIS to make decisions on the land lease and ROW
application under their jurisdiction while the EPA and USACE may adopt the document to make
decisions under their authorities. The Tribe may also use the EIS to make decisions under their
Tribal Environmental Policy Ordinance and the U.S. Fish and Wildlife Service may use the EIS
to support its decision under the Endangered Species Act.

Authority: This notice is published pursuant to 40 CFR 1506.10(a) of the Council of
Environmental Quality Regulations (40 CFR 1500 et seq.) and 43 CFR 46.305 of the Department
of Interior Regulations (43 CFR Part 46), the procedural requirements of the National
Environmental Policy Act of 1969, as amended (42 U.S.C. 4371 et seq.), and is in accordance

with the exercise of authority delegated to the Assistant Secretary — Indian Affairs by 209 DM 8.

Dated: March 9, 2012

Larry Echo Hawk
Assistant Secretary — Indian Affairs
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(4310-W7-P)
DEPARTMENT OF THE INTERIOR
Bureau of Indian Affairs

Draft Environmental Impact Statement for the Proposed Pueblo of Jemez 70.277-
acre Fee-to-Trust Transfer and Casino Project, Dofia Ana County, New Mexico

AGENCY: Bureau of Indian Affairs, Interior

ACTION:  Notice of Availability; Correction

SUMMARY: The Bureau of Indian Affairs (BIA) published a document in the Federal
Register of April 8, 2011, advising the public that the Bureau of Indian Affairs (BIA), as
lead agency, in cooperation with the Pueblo of Jemez, intends to file a Draft
Environmental Impact Statement (DEIS) with the U.S. Environmental Protection Agency
(EPA) for the proposed approval of a 70.277 acre fee-to-trust transfer and casino project
to be located within Dofia Ana County, New Mexico. The document contained an error
in the public comment deadline.

DATES: Written comments on the DEIS must arrive by June 1, 2011.

FOR FURTHER INFORMATION CONTACT: Priscilla Wade (505) 563-3417.
SUPPLEMENTARY INFORMATION:

Corrections

In the Federal Register of April 8, 2011, in FR Doc. 2011-8035, on page 19783, in

the second column, in the DATES section, change “May 23, 2011 to “June 1, 2011.”

Dated: May 6, 2011

Donald Laverdure
Principal Deputy Assistant Secretary - Indian Affairs



APPENDIX 8



[4310-W7-P]
DEPARTMENT OF THE INTERIOR
Bureau of Indian Affairs

Environmental Impact Statement for the Proposed Mississippi Band of Choctaw
Casino, Jackson County, Mississippi.

AGENCY: Bureau of Indian Affairs, Interior.

ACTION: Notice of Cancellation.

SUMMARY: This notice announces that the Bureau of Indian Affairs (BIA) intends to
cancel all work on the environmental impact statement (EIS) for the proposed Mississippi
Band of Choctaw Casino, Jackson County Mississippi.

FOR FURTHER INFORMATION CONTACT: Kurt G. Chandler, Regional
Environmental Scientist, telephone (615) 564-6832.

SUPPLEMENTARY INFORMATION: The BIA is canceling work on this EIS
because the Mississippi Band of Choctaw Indians have decided not to pursue Indian
gaming on the property that is the subject of the EIS at this time. The notice of intent to
prepare the EIS, which included a description of the proposed action, was published in
the Federal Register on October 3, 2006 (71 FR 58427). On October 18, 2006, a public
scoping meeting was held in Ocean Springs, Jackson County, Mississippi. The Draft EIS

had not yet been published.

Dated:

Larry Echo Hawk
Assistant Secretary — Indian Affairs
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() Index.
(k) Appendices (if any).

If a different format is used, it shall include paragraphs (a), (b), (c), (h), (1), and (j), of this section and shall
include the substance of paragraphs (d), (e), (f), (g), and (k) of this section, as further described in Secs.
1502.11 through 1502.18, in any appropriate format.

Sec. 1502.11 Cover sheet.
The cover sheet shall not exceed one page. It shall include:
(&) A list of the responsible agencies including the lead agency and any cooperating agencies.

(b) The title of the proposed action that is the subject of the statement (and if appropriate the titles of
related cooperating agency actions), together with the State(s) and county(ies) (or other jurisdiction if
applicable) where the action is located.

(c) The name, address, and telephone number of the person at the agency who can supply further
information.

(d) A designation of the statement as a draft, final, or draft or final supplement.
(e) A one paragraph abstract of the statement.

() The date by which comments must be received (computed in cooperation with EPA under Sec.
1506.10).

The information required by this section may be entered on Standard Form 424 (in items 4, 6, 7, 10, and
18).

Sec. 1502.12 Summary.

Each environmental impact statement shall contain a summary which adequately and accurately
summarizes the statement. The summary shall stress the major conclusions, areas of controversy

(including issues raised by agencies and the public), and the issues to be resolved (including the choice
among alternatives). The summary will normally not exceed 15 pages.

Sec. 1502.13 Purpose and need.

The statement shall briefly specify the underlying purpose and need to which the agency is responding in
proposing the alternatives including the proposed action.

Sec. 1502.14 Alternatives including the proposed action.

This section is the heart of the environmental impact statement. Based on the information and analysis
presented in the sections on the Affected Environment (Sec. 1502.15) and the Environmental
Consequences (Sec. 1502.16), it should present the environmental impacts of the proposal and the
alternatives in comparative form, thus sharply defining the issues and providing a clear basis for choice
among options by the decisionmaker and the public. In this section agencies shall:

(&) Rigorously explore and objectively evaluate all reasonable alternatives, and for alternatives which
were eliminated from detailed study, briefly discuss the reasons for their having been eliminated.

(b) Devote substantial treatment to each alternative considered in detail including the proposed action
so that reviewers may evaluate their comparative merits.

(c) Include reasonable alternatives not within the jurisdiction of the lead agency.
(d) Include the alternative of no action.

(e) Identify the agency's preferred alternative or alternatives, if one or more exists, in the draft
statement and identify such alternative in the final statement unless another law prohibits the
expression of such a preference.

(f) Include appropriate mitigation measures not already included in the proposed action or
alternatives.



AGENCY:

ACTION:

SUMMARY::

BUREAU OF INDIAN AFFAIRS
Western Regional Office

Bureau of Indian Affairs, Western Regional Office

Record of Decision for the Truckee River Water Quality Settlement Agreement — Federal
Water Rights Acquisition Program in Washoe, Storey, Lyon, and Churchill Counties,
Nevada

TheTruckeeRiver Water Quality Settlement Agreement —Federal Water RightsAcquisition
Program was originaly proposed by the Bureau of Indian Affairs (BIA) in a Draft
Environmental Impact Statement (EIS) issued for public review on October 5, 2001. The
Final EIS, issued October 11, 2002, analyzed the potential effects of implementing various
strategiesfor acquiring $12 million worth of Truckee River water rights. With theissuance
of this Record of Decision (ROD), BIA announces that Alternative 2, an option allowing
acquisition of water rights from willing sellers in the Truckee Meadows, Truckee River
corridor, and the Truckee Division of the Newlands Project, isthe action to beimplemented.
The BIA decision is based on its review of the Draft EIS, the Final EIS, and comments
received from the public, federal agencies, state agencies, local governmental entities, and
potentially affected Tribes.

FOR FURTHER INFORMATION CONTACT: [Only one contact isrequired. Othersare optional.]

Mr. (Name) Ms. (Name)

Bureau of Indian Affairs Bureau of Indian Affairs
Western Nevada Agency Western Regional Office
1677 Hot Springs Road P.O. Box 10

Carson City, NV 89706 Phoenix, AZ 85001
(775) 887-3500 Phone (602) 379-6750 Phone

(775) 887-3531 Fax (602) 379-3833 Fax



Introduction

On October 10, 1996, the U.S. Department of Justice, Environmental Protection Agency (EPA), and
Department of the Interior (DOI) joined Nevada Division of Environmental Protection (NDEP), Washoe
County, City of Reno, City of Sparks, andthe Pyramid Lake Paiute Tribe(Tribe) in signingthe Truckee River
Water Quality Settlement Agreement (WQSA). This agreement resulted in dismissal of litigation brought
by the Tribe against Reno, Sparks, the State of Nevada, and the United States over approval and operation
of the Reno-Sparks wastewater treatment facility, now called Truckee Meadows Wastewater Reclamation
Facility. WQSA does not establish water quality goals or identify water quality standardsto be met; rather,
it establishes ajoint program to improve water quality by increasing flowsin the Truckee River through the
purchase and dedication of Truckee River water rights for instream flow. According to terms of the
agreement, the United States is obligated to acquire $12 million worth of Truckee River water rights and
negotiate storage agreements for WQSA water in federally owned and operated reservoirs in the Truckee
River Basin. The agreement also provides for the use of treatment plant effluent in place of river water for
certain purposes. This ROD documents the decision and rationale for selecting an acquisition strategy to
comply with the terms of WQSA.

Bureau of Indian Affairs (BIA), Bureau of Reclamation (BOR), and Fish and Wildlife Service (FWS), all
bureauswithin DOI, will beresponsiblefor implementing thefederal commitmentsidentifiedin WQSA. BIA
has received appropriated funds for the federal acquisition program, and, accordingly, was the lead agency
in preparing the EIS.

Public scoping meetings to gather information to be used to prepare the EIS were held in September; 1995
and March 1997. A Notice of Intent to prepare an EIS was published in the Federal Register (Volume 62,
Number 50, pages 12245-12246) on March 14, 1997. A Draft EISwasissued for public review on October
5, 2001. In addition to comments received at public hearings, written comments on the Draft EIS were
received from 18 parties; responses to those comments were included in a chapter of the Final EIS and
relevant information in the Draft EIS was revised as appropriate to address those comments. The Final EIS
was issued on October 11, 2002. Comments on the Final EIS were received timely from the United States
Environmental Protection Agency and Nevada State Clearinghouse (representing Nevada Office of Historic
Preservation and Division of Water Resources). Copies of those comments are included in an appendix to
thisdocument and responsesto those commentsareincluded herein; notext inthe Final EIS hasbeen revised
in response to those comments.

Description of Alternatives

Alternative 1 — No Action Alternative

The No Action Alternative analyzed in the EIS represents a continuation of existing water management
operation for the Truckee River and water use trends for the next 10 years. It differs from the action
aternatives by assuming no new effortswould beinitiated to increase Truckee River flow during monthsthat
are characterized by low flow (primarily June through September). The No Action Alternative represents
annual water management in the Truckee River basin expected to occur if WQSA were not implemented.
No Action assumes urbanization would continue with acorresponding increasein demand for M& | water in
the study area.

Alternative 2 — Acquire Truckee River Water Rights (Proposed Action and Preferred Alternative)

Alternative 2, the Proposed Action and Preferred Alternative, evaluated an acquisition strategy that would
enable the acquisition of water rights from willing sellers with properties located in the Reno-Sparks



metropolitan area (known locally as Truckee Meadows), Truckee River corridor from Vistato Wadsworth,
and the Truckee Division of the Newlands Project. Alternative 2 assumed that a majority of the federally
acquired water rightswould comefromthe Truckee Division dueto the substantially lower cost per acre-foot
in the Division compared to other locationsin the study area. Some water rights, however, are expected to
be acquired from both the Truckee Meadows and Truckee River corridor. Although the actual location of
acquisitions would most likely be guided by cost and opportunity, Alternative 2 estimated approximately
8,500 acre-feet of water rights would be acquired with federal funds and analyzed the following acquisition
distribution: 6,300 acre-feet from the Truckee Division; approximately 750 acre-feet from the Vista to
Wadsworth segment of the Truckee River corridor; and approximately 1,450 acre-feet from the Truckee
Meadows. While thisacquisition distribution is realistic and appropriate for the analysis, it is one of many
variations that could occur, and was not intended to predict or direct the number of water rights that would
be acquired from each geographic section of the study area.

Water rights acquired pursuant to WQSA would be transferred in accordance with applicable State law and
procedures from the then-current purpose (most likely irrigated agriculture) and place of useto that of water
quality and instream flow for usein the lower Truckee River and Pyramid Lake. Becausethereisvery little
surface water return flow to the Truckee River from water diverted to serve Truckee Division water rights
(i.e., al water is considered to be consumed), water rights acquired from the Truckee Division would be
transferred to storage or to the lower Truckee River and Pyramid Lake at the full duty of 4.5 acre-
feet/acrelyear. Water rights acquired from properties along the Truckee River corridor and in Truckee
M eadows are not completely consumed and thuswould be transferred at the consumptive userate. Asnoted
by the Nevada Division of Water Resourcesin comments on the FEI'S, the amount allowed to be transferred
and the consumptive use factor are decisions for the Nevada State Engineer.

Water associated with the exercise of water rightsacquired by DOI pursuant to WQSA would be stored, when
possible, in Truckee River reservoirs owned and managed by BOR, primarily Stampede and Prosser Creek
Reservoirs. DOI has agreed that WQSA water associated with the exercise of water rights acquired jointly
by Reno, Sparks, and Washoe County would a so be stored in these federal reservoirs. Storage of water was
included as a component of Alternative 2.

The decision to divert WQSA water to storage in the federal reservoirs would depend in large part on
hydrologic conditions. Diversion to storage would be accomplished in two ways:

1 Exchanging a quantity of Stampede or Prosser Creek Reservoir project water which would
be scheduled for releasefor the benefit of Pyramid Lakefishesfor an equal quantity of water
in the lower river associated with the exercise of WQSA water rights—the project water in
storage is reclassified as Water Quality Credit Water and WQSA water in the river then
becomes project water and flows to Pyramid Lake.

2. Storing (as Water Quality Credit Water) a portion of the water in excess of Floriston rates
and not needed to serve other Orr Ditch Decree water rights which would otherwise pass
through either of the federal reservoirs and flow to Pyramid Lake.

When WQSA water could not be diverted to storage as Water Quality Credit Water, it would remain in the
river and flow undiverted to Pyramid Lake.

Water associated with water rights acquired through the WQSA program would be managed by the Joint
Program Parties, defined as the parties acquiring water rights under WQSA and the Pyramid Lake Paiute
Tribe. DOI, the Tribe, and the Truckee Meadows communities would provide a release schedule, in



accordance with the cooperative management measures, to the Federal Water Master (or the Truckee River
Administrator if TROA isimplemented) according to the following priority order, to:

1 Meet water quality standardsin the river from Vistato Pyramid Lake;

2. Improve water quality in theriver from Vistato Pyramid Lake when sufficient water isnot
available to meet water quality standards,

3. Maintain aguatic and riparian habitat in the river downstream from Derby Dam; and,

4, Promote aesthetic and recreational purposes through the Reno/Sparks area, continuing to
Pyramid Lake.

Because the possible real-time permutations for water management are virtually limitless (depending on a
number of hydrologic, meteorologic, and socioeconomic variables) and to provide objective criteria for
comparison among alternatives, the EIS analysis assumed that water would be released during June through
September to supplement existing flow to achieve, in every year possible, aflow of 275 cfsat the Sparksgage
and 135 cfsat the Nixon gage during those months. These flow targets are designed to address WQSA flow
enhancement goals, and assist in achieving water quality standards for the Truckee River in Nevada.

Alternative 3 — Acquire Truckee Division Water Rights

Alternative 3 proposesan acquisition strategy different from Alternative 2 and focuses on acquiring al active
and transferable Truckee River water rights in the Truckee Division of the Newlands Project. Due to the
lower estimated cost of Truckee Division water rights, $12 million would not be fully expended currently if
acquisitionswere limited exclusively to the Truckee Division. Thus, Alternative 3 also includes acquisition
of some rights from properties located in the Truckee River corridor, but no Truckee Meadows water rights
would be acquired.

Alternative 3 differsfrom Alternatives 2 and 4 only inthelocation of water rightsacquisitionsand thevolume
of water rightsanticipated to be acquired. Alternative 3 representsthe strategy that would acquirethe largest
quantity of water rights with the available $12 million, and could result in the acquisition of approximately
13,350 acre-feet. Water that accrues from implementation of Alternative 3 would be managed in the same
manner asdescribed for Alternative 2. 1t would bestored infederal reservoirsaccording to applicablestorage
agreements and procedures, and released to augment flows in June through September using the release
schedul e devel oped cooperatively by the Joint Program Parties. Asdiscussed for Alternative 2, the schedule
would be provided to the Federal Water Master for implementation, and the priorities for release would be
identical to those described for Alternative 2. Also, aswasthe casefor Alternative 2, DOI would negotiate
reasonabl e terms and conditions with Reno, Sparks, and Washoe County to allow for storage of water which
accrues from the water rights acquired by the local governmentsto satisfy their WQSA obligations.

Alternative 4 — Acquire Truckee Meadows Water Rights

Under Alternative 4, Truckee River water rightswould only be acquired from the Truckee M eadows, an area
in the basin from the California-Nevada state line downstream to Vista. No water rights would be acquired
from the Truckee Division of the Newlands Project or the Truckee River corridor if this alternative were
implemented. Approximately 3,600 acre-feet of water rightswould be acquired with implementation of this
aternative.

Alternative 4 differsfrom Alternatives 2 and 3 only in terms of the location of water rights acquisitions and
thevolume of water rightsanticipated to beacquired. Water that accruesfromimplementation of Alternative
4 would be managed in the same manner as water in Alternative 2. 1t would be stored in federal reservoirs
according to relevant storage agreements and procedures, and rel eased to augment flows from June through



September. The release schedule would be developed cooperatively by the Joint Program Parties and
provided to the Federal Water Master for implementation. The priorities for release would be identical to
those described for Alternative 2. Aswasthe casefor Alternatives 2 and 3, DOI would negotiate reasonable
terms and conditions with Reno, Sparks, and Washoe County to alow for storage of water which accrues
from the water rights acquired by the local governments to satisfy their WQSA obligations.

Issues Evaluated
A number of issues were raised during the scoping process and public review of the draft EIS. Each of the

alternatives considered in the FEIS was evaluated rel ative to these and other issues. The most substantive
issues were:

. Water resources, including ground water quality and quantity, groundwater recharge, and
surface water quality and quantity;

. Air quality, specifically the potential for an increase in the level of inhalable particul ates
(PMy);

. Wetlands, particularly those wetlands dependent on seepage or irrigation drainage in the
Truckee Division of the Newlands Project;

. Endangered and threatened fish species of Pyramid Lake;

. Agricultural activities in the Truckee Division of the Newlands Project and the impacts of
reduced agricultural activity;

. Water rights and the value of water rights transactions in the community and possible
changesto the local tax base;

. Population growthinthearea, along with subdivision of agricultural landstoresidential lots;
and,

. Potential cumulative effects of avariety of known proposals, including rehabilitation of the

lower Truckee River, implementation of the Truckee River Operating Agreement (TROA),
and acquisition of water rights by Fernley, Reno, Sparks, and Washoe County.

Commentsonthe Final EISaddressed planned urban growth, land use, protection of historic properties, local
water supplies, and administrative procedures for transfer of water rights.

When compared to No Action, unavoidabl e adverseimpacts attributed to implementing WQSA are expected
to beminor and localized, and potentially negligible, or be mitigated through specific agreement asidentified
in the “Implementation” section below.

Air Quality -- Implementation of the proposed actionislikely to result in some short-term additional sources
of fugitive dust depending on changes in the amount of actively irrigated land, primarily in the Truckee
Division of the Newlands Project, amount of vegetative cover, and rate of transition from irrigated to native
desert vegetation, but would not result in violations of existing air quality standards (PM,,) or affect
attainment status of the region. Appropriate measures to minimize the generation of blowing dust would
depend on the size and location of the affected parcels; review of the Naval Air Station Fallon (NASF) dust
and debris control program could assist in identifying effective dust control measures.

Water Supply -- Reservoir storage and releases are not anticipated to be adversely affected; changes would
be within the range of historic volumes. (As noted in a Nevada Division of Water Resources comment on
theFina EIS, theNevadaL ake Tahoe basin water demand is satisfied primarily by pumping of surface water,
not groundwater asstated inthe EIS.) Theacquisition and transfer of water rightsfrom parcelsinthe Truckee
Divisionislikely to result in adecreasein groundwater recharge of thelocal, shallow aquifer. No mitigating
measures are identified to address this issue because there are no attendant water rights for Truckee Canal



seepage water. Property owners located near the Truckee Canal are not likely to be affected to the same
degree as those with wells located more distant as the canal would continue to seep as long as water is
diverted to Lahontan Reservoir; those more distant from the canal may be required to deepen their wells if
recharge diminishes and the distance to groundwater increases.

Water Quality -- Truckee River flows are anticipated to be enhanced during the summer months when flows
have historically been lowest. Additional flow in the river would allow greater dilution of pollutants and
moderate summer water temperatures, improving water quality, particularly downstream from Vista.

Vegetation -- As irrigated acres are acquired and water rights transferred, the volume of water moving
through the irrigation conveyance system and applied to agricultural fields would be reduced, leaving less
water available to these wetlands from canal seepage and drain water. The intermittent wetlands are not
expected to disappear as long as the Truckee Canal remains in use and effluent from the local wastewater
treatment facility continues to be discharged to secondary wetlands. FWS and other agencies are
implementing a water rights acquisition program to benefit Lahontan Valley wetlands.

Cultural Resources -- Cultural resources in the reservoirs likely have already been damaged by historic
operations and drought and flood, and so any WQSA impacts to these resources are anticipated to be minor
and localized. BIA has engaged in consultation with the Nevada State Historic Preservation Office, as well
as Bureau of Reclamation, Advisory Council on Historic Preservation, and Pyramid Lake Paiute Tribe,
regarding the federal water rights acquisition program pursuant to WQSA. Consultation hasfocused on the
possible changein the historic landscape of the farming communities that may occur as aresult of purchase
of water rights and subsequent conversion of farmland to other uses. Because WQSA precludes the federal
government from retaining land acquired through the water rights acquisition program, the consultation is
considering the effect of transferring historic propertiesout of federal ownership and control. Theconsulting
parties are devel oping a programmatic agreement that will address identification and evaluation of historic
properties and procedures to avoid or reduce any adverse effects to satisfy Section 106 consultation
reguirements.

Socio-economics-- Acquisition of water rightsfor WQSA would result in the conversion of farmland to other
uses, including devel oped parcelsand desert habitat. Overall, socio-economicimpacts anticipated under any
of the action alternativeswould likely be overshadowed by impacts attributed to extant and projected growth
and urbanization in the study area. Acquisition and transfer of water rightsfor water quality purposeswould
not promote population growth and the dispersed locations of any lands likely to be acquired would not
promote urbanization. Asnoted above, the purpose of WQSA isto acquire water rightsin order to improve
water quality; land acquisition would occur only to the extent necessary to facilitate acquisition of water
rightsand isnot thefocus of the proposed action. Theinvolvement of local governmentsin the planning and
implementation phases of the water rights acquisition program aswell asin the role of Joint Program Parties
for the adaptive management of water associated with the water rights would ensure that maximum benefits
to lower Truckee River water quality would accrue from WQSA.

Cumulative — Analysis of cumulative projects identified the following potential effects:

. Air Quality -- The additional dust that could result from the WQSA program along with that
from other cumulative projectsis not expected to result in violations of the PM ,, air quality
standard. Measuresto minimize generation of fugitive dust from affected parcel swould not
eliminate blowing dust in the region.

. Water Resources -- WQSA would enhance surface water supply for the Truckee River and
Pyramid Lake dlightly by increasing the volume of water stored in Truckee River reservoirs.



Oncereleased, thisstored water woul d- supplement Truckee River flowsandincreaseinflow
to Pyramid Lake. Reductionsin Newlands Project demand could increase lower Truckee
River flow, depending on hydrologic conditions in the Truckee and Carson River basins.
Overdll, groundwater levels would likely decline throughout the Truckee Division in the
Cumulative Case, and domestic wells would need to be deepened in order to continue to
serve as awater source for affected residences. Alternatively, groundwater wells could be
abandoned if a municipal water supply system were available to residents of the Truckee
Division. Combining the potential effects of WQSA with those of other reasonably
foreseeable projects would result in improved water quality in the Truckee River, either
directly (i.e.increased flow) or indirectly (elimination of septictank contamination of ground
water). Urban growth would likely require additional wastewater treatment facilities and
increase point source discharges, potentially increasing the quantity of nutrients in the
Truckee River. Increased growth could also cause increased water quality impacts through
erosion and runoff attributed to new developments.

Vegetation -- A number of reasonably foreseeable projects are expected to have positive
effects on vegetation within the Truckee River floodplain by enhancing seasonal flow or
reducing flow variability. Enhanced or stabilized river flows would benefit riparian
vegetation and encourage expansion of the riparian plant community. Wetlands located
within the floodplain would al so benefit from enhanced or stabilized river flows; secondary
wetlandsin the Truckee Division could be diminished in area and quality to the extent that
drain water or subsurface flows are diminished by reduction of application of irrigation
water. Several projects will result in the replacement of agricultural crops throughout
Truckee Meadows and the Truckee Division by drought-tolerant species, possibly noxious
weed speciesthat are ableto colonize disturbed soilsmore quickly than native desert species,
or by ornamental vegetation commonly found in an urban setting.

Fish and Wildlife-- A number of projects could provide additional benefitsto reservoir and
stream fish popul ations, particularly intheupper Truckee River basin, by alowing additional
WQSA and other categories of credit water to be stored in Truckee River reservoirs,
providing opportunitiesfor credit water to be exchanged among reservoirs, and identifying
minimum release and storage targetsfor fish and wildlife resources. Recovery of cui-ui and
LCT and enhancement of local fish populations would be facilitated variously by habitat
improvement and fish passage programs. Projectsrelated to demographic change(i.e., urban
growth) are likely to create conditions in the basin that are inimica to fish, such as
deterioration of water quality from point and nonpoint sources, increasein storm runoff, and
expanded utilization for recreation. The potential cumulative impacts to wildlife are very
similar to those anticipated for vegetation because wildlife diversity and abundance are
dependent on availability of suitable habitat. There appearsto be anumber of opportunities
to enhance wildlife habitat through expansion of wetland and riparian communities in the
Truckee River floodplain.

Endangered, Threatened, and Sensitive Species-- Recovery effortsfor cui-ui and LCT would
benefit from habitat improvement and fish passage programs. In particular, implementation
of flow regimes to promote the lower river cottonwood forest would improve habitat for
associated wildlifespecies. Projectsrel ated to demographic change (urban growth) arelikely
to increase the threats -to endangered, threatened and special status species associated with
aguatic and riparian habitats.

Socioeconomic Resources -- It is unlikely that any identified cumulative action would



individually or collectively contribute directly to popul ation increases or demographic shifts
in the study areabeyond that already anticipated. Projected land use patternswill continue
to change as the population in the study area shifts from arural landscape to a more urban
pattern with residential developments, parks and open space, and commercial and industrial
complexes. As agricultural properties are sold and acquired by the various entities, such
lands may be kept as open space, or converted to residential, commercial, or industrial
properties, conditional on each community’sor individual county’ smaster plan dictates. As
agricultural lands are displaced, therewould be asocietal shift from an agrarian community,
and open space and farmland preservation values would be affected.

. Cultural Resources-- Cultural resourcesin the reservoirslikely have already been damaged
by historic operations and drought and flood. With WQSA impacts to these resources
anticipated to be minor and localized, adding theimpacts of other cumulative projectswould
not increase the severity of impacts.

. Indian Trust Assets -- Trust assets associated with the Pyramid Lake Indian Reservation —
generally water supply, water quality, fish, and endangered, threatened, and sensitive species
-- would be affected in amanner similar to that described above for those resources. Trust
assets of the Reno-Sparks Indian Colony or Fallon Paiute Shoshone Indian Reservation
would not be materially affected by cumulative projects.

Environmentally Preferred Alternative

A comparison of alternatives indicated that Alternative 3 — Acquisition of Truckee Division Water Rights
would best enhance and protect the natural environment and natural resources. |If implemented, the
acquisition strategy considered by Alternative 3 would accumulate more water rights than any other
aternative, provide more water to enhance Truckee River flows and thus, provide the greatest benefit to the
lower Truckee River environment. Over thelong run, Alternative 3 would do moreto enhancethe ecological
health and integrity of the lower Truckee River by assisting in the stabilization of river flows, particularly
during the period June through September. Conseguently, Alternative 3 has been identified as the
environmentally preferred alternative.

Decision

Based onathoroughreview of thealternatives, their potential environmental impacts, and commentsreceived
from the public, the Pyramid Lake Tribe, interest groups, and federal, state, local agencies, it ismy intention
to adopt and implement the acquisition strategy proposed in Alternative 2 — Acquisition of Truckee River
Water Rightsto fulfill the federal obligationsidentified in WQSA. Water rightswill only be acquired from
willing sellers; adopting Alternative 2 allows the federal acquisition process the flexibility to secure water
rights throughout the study area. Also, Alternative 2 is anticipated to acquire a sufficient volume of water
rights to enhance Truckee River flow and achieve the primary goa of WQSA.

Alternative 2 ispreferableto the No Action Alternative because No Action would acquire no water rightsand
do nothing to enhance flow in the Truckee River during low flow months. Thefederal obligationsidentified
in WQSA would not be met, thereby nullifying the agreement. Such inaction would lead to a renewal of
litigation and a significant level of distrust directed at the federal government by the Pyramid Lake Paiute
Tribe, the State of Nevada, and the local governments. Further, without the enhanced flow anticipated by
WQSA, water quality of the Truckee River would be diminished in the summer months as there would be
little flow available to dilute effluent from TMWREF or various non-point pollution sources, such as
agricultural runoff.



Although Alternative 2 would acquire fewer water rightsthan Alternative 3, it is preferable to Alternative 3
because it alows the necessary flexibility to acquire available water rights anywhere in the study area. In
comparison, the acquisition strategy proposed by Alternative 3 narrowly focuses on acquiring water rights
from the Truckee Division. By focusing primarily on the Truckee Division, Alternative 3 is at risk for not
achieving WQSA goal sdueto the character of thewater rights market in the Division. Compared to Truckee
Meadows and the Truckee River corridor, the majority of water-righted properties in the Truckee Division
are smaller than 10 acres. Aswas noted in the EIS, Alternative 3 is anticipated to acquire approximately
2,800 acres. Giventhesmall averagesizeof individual parcels, theacquisition programwould requirealarge
number of transactionsand it ispossible alarge percentage of water right ownerswould elect notto sell. The
strategy proposed by Alternative 3 offers no option for seeking water rights at locations outside of Truckee
Division.

The strategy proposed by Alternative 4 is similar to Alternative 3 insofar that location for acquiring water
rightsisrestricted —in this case to water rightsin Truckee Meadows. A noteworthy differenceisthat even
though Alternative 4 focuses on acquisition of Truckee Meadowswater rights, itismorelikely to expend $12
millionthanisAlternative 3. Thisisnot dueto agreater availability of water rightsin the Truckee Meadows
but to the substantially higher cost of water rightsin Truckee Meadows. Truckee Meadows water rights are
generally senior to those of the Truckee Division and thus considered more valuable. Truckee Meadows
water rights are estimated to be approximately three times the cost of Truckee Division water rights. The
acquisition strategy proposed by Alternative 4 would acquire the fewest water rights of any of the action
aternatives and would result in the smallest change to Truckee River flow.

While a number of local issues were described in public comments, no significant impacts requiring
mitigation were identified in the Final EIS or the endangered species consultation process.

[Section on Mitigation Measures may be inserted here if applicable.]
Implementation

BIA administers the funds appropriated by Congress to support federal acquisition of Truckee River water
rights through a contract with the Pyramid Lake Paiute Tribe. The Tribe has entered into an agreement with
Great Basin Land and Water (a land and water rights contractor) to acquire water rights. Ultimate
responsibility for implementing the federal obligations of WQSA rests with BIA. This responsibility will
require BIA towork closely with the Pyramid Lake Paiute Tribeand itscontractor until thefederal acquisition
funds are fully expended.

BIA will participate as part of the DOI team with the other Joint Program Partiesin monitoring water quality
in the lower Truckee River and devel oping cooperative adaptive management measures to accomplish the
purpose of WQSA. DOI, the Tribe, and the Truckee Meadows communitieswill identify aflow management
strategy including a release schedule for dedicated stored WQSA water to meet water quality standards,
improve TruckeeRiver water quality, benefit resident fish popul ations, enhanceriverine habitat, and promote
aesthetic and recreational purposesin priority order, depending on water availahility.

Based on the provisions of section 7 of the Endangered Species Act, potential effectsto listed specieswould
be re-evaluated if:

. The proposed action is changed such that it could affect listed speciesin amanner or to an
extent not considered in the EIS;
. New biological information becomes available concerning listed species and is potentially

affected by the proposed action; or,



. A new speciesislisted or critical habitat isdesignated that could be affected by the proposed
action.

Landsacquired inthe Truckee River corridor through the federal WQSA program and identified to be resold
will first be offered for saleto local governments and certain non-government organizations to incorporate
into ongoing efforts to restore and enhance flood control features and riparian habitat of the corridor,
consistent with Smart Growth planning principles for the middle and lower river area as recommended by
EPA. Any lands not so utilized and lands in the Truckee Division will be offered for sale to private or
commercial interests. Because no water rights would be associated with such lands, potential urban
development would require acquisition and transfer of additional water rights, and local governmentswould
address planning and zoning for those areas. To prevent potential revenuelossto thelrrigation District, DOI
will continueto pay O& M feeson acquired Truckee Division water rightsuntil alump sum payment or other
mutually acceptable arrangement is negotiated to terminate future O& M assessments.

The Farmland Policy Protection Act (FPPA) directs federal agencies to consider project aternatives or
mitigation to minimize such conversion. While the EIS determined that thereis no alternative to minimize
the conversion of farmland that would occur with WQSA because most, if not al, water rights available to
WQSA are coincident with agricultural lands, BIA will comply with applicable requirements of FPPA asthe
WQSA water rights acquisition program proceeds. Inthoseinstances where acquired properties are re=sold
to private interests, local ordinances could require control of blowing sand and dust. BIA will comply with
applicablelocal dust and sand control ordinances during implementation of the WQSA program, aswell as
with applicable local ordinances pertaining to control of noxious weeds as long as acquired properties are
retained by the program. The processto control noxiousweedswould depend ontheareainvolved, condition
of local vegetation, and effectiveness of measures available.

BIA will comply with applicable federal, tribal, state, and local regulations, including the National Historic
Preservation Act, to ensurethat cultural resourcesare conserved and potential adverseimpactsare minimized.
In response to comments on the Final EIS by and BIA discussions with the Nevada State Historic
Preservation Officer, the actions that may be necessary to protect these siteswill be determined based upon
conditionsidentified inaprogrammatic agreement among BI A, Bureau of Reclamation, Pyramid L ake Paiute
Tribe, Advisory Council on Historic Preservation, and the Nevada State Historic Preservation Officer.

Thisdecision may be appealed to the Interior Board of Indian Appeals (IBIA) at 801 N. Quincy Street, #300,
Arlington, Virginia, 22203, in accordance with the regulations set forth at 43 CFR Parts 4.310-4.340. The
notice of appeal to IBIA must be signed and mailed within thirty days of the date of thisdecisionisreceived.
The notice of appeal should clearly identify the decision being appealed and a copy of the decision should
be attached to the notice of appeal. Copies of the notice of appeal must be sent to the Assistant Secretary for
Indian Affairs, MS 4140-MIB, U.S. Department of the Interior, 1849 C Street, N.W., Washington, D.C.,
20240, as well asto my office and all other interested parties known to the person appealing the decision.
Thenotice of appeal totheBIA must also certify that the appealing party sent copiesto each of these parties.
The IBIA will notify an appealing party of further appeal procedures. If no appeal istimely filed, this
decision will become final for the Department of the Interior.

By my signature, | indicate my decision to implement Alternative 2 — Acquisition of Truckee River Water
Rights, the Preferred Alternative and Proposed Action identified in the Truckee River Water Quality
Settlement Agreement — Federal Water Rights Acquisition Program Final EIS.



(Name), Regional Director
Western Regional Office
Bureau of Indian Affairs
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Section 1
Scoping Summary for the Proposed Skull Valley Goshute Tekoi Balefill Landfill
Project

1.1 Introduction

The Council on Environmental Quality Regulations at 40 CFR 1501.7 requires an early
and open process to determine the scope of issues to be addressed and for identifying the
significant issues related to a proposed action. This processistermed “scoping.” The
scoping process is used to learn the concerns of individuals, groups, and agencies about a
proposed project. Scoping is an integral part of the National Environmental Policy Act
(NEPA) review process because it allows interested parties an opportunity to participate
in developing alist of issues that will be discussed in an Environmental Impact Statement
(EIS). As stated in the Bureau of Indian Affairs NEPA handbook, 30 BIAM Supplement
1, paragraph 6.3B, the preparation of an EIS begins with the scoping process. Paragraph
6.3B further states that the required public notice for the scoping process be included in
the Notice of Intent to prepare an EIS.

1.2 Notice of Intent

A Notice of Intent (NOI) to prepare an EIS was published in the Federal Register on
October 7, 2003 with a 30-day comment period. Public notices were al'so published in
the Tooele Transcript Bulletin on October 9, 2003, and the Salt L ake Tribune on October
13, 2003. During the scoping period, comments on the project and EIS could be sent to
the Bureau of Indian Affairs (BIA) or could be submitted during the public informational
meetings that were held during the scoping period.

In addition to publishing the NOI, |etters were sent out on October 9, 2003, to amailing
list of federal, state and local entities.

Copies of the NOI, the mailing list and the affidavits for the newspaper publishing are
included in Section 2.

1.3 Public Information Meetings

Public information meetings were held Tuesday October 21, 2003 at the Utah State
Extension Library, 151 North Main Street in Tooele, Utah and Wednesday October 22,
2003 at the Little America hotel, 500 South Main Street, Salt Lake City, Utah. The
meetings were announced in the notice published in the federal register, newspapers and
mailing list. Notices were posted at the reservation and areincluded in Section 3. The
meetings were held from 6:30 p.m. to 8:30 p.m. The purpose of the meetings was to
solicit public comments, views and suggestions to be addressed in the EIS. Meetings
were held in a*“ classroom format” style with a short formal presentation to provide the
public with ample project information and a maximum opportunity to voice their
concerns or ideas by oral comments during the meeting.



Attendees were asked to sign in and four (4) informational handouts were provided. The
handouts provided information about the proposed balefill (landfill) project, the Tribe and
the BIA. Copies of the sign-in sheets and handouts are included in Section 3. Three (3)
display boards were utilized to present project details and process to the public and solicit
input. During formal presentation, these display boards were used asvisual aids. The
display boards, copies of which are provided in Section 3, included the following
information:

- Map Showing General Vicinity of the Reservation and Proposed Project Area

- Photo of an Existing Bal€fill

- Map of the Proposed Project Area

The formal presentation began at 6:30 p.m. Ms. Amy L. Heuslein, BIA Western
Regional Environmental Protection Officer, acted as moderator, advised attendees of the
court reporter, and explained that the purpose of the meeting was to accept comments and
concerns, which the EIS would analyze for the public. She introduced all of the project
representatives, outlined the structure of the meetings, described the opportunities for
public input and explained the role of the BIA in the EIS process.

Each formal presentation consisted of representatives of the Tribe, BIA, Reese Chambers
Systems Consultants and 488 Environmental. A brief description of the role of each
representative was explained during the presentation and is provided below:

- Skull Valley Band of Goshute Indians— Tribal background and objectives.

- BIA (Western Regional Office, Phoenix, Arizona) — Compliance with NEPA and
describe role of the Unitah and Ouray Agency as the liaison between Tribe and
BIA.

- Reese - Chambers System Consultants — Provide Project Informational Summary

- 488 Environmental — Contractor to the Skull Valley Tribe to prepare the EIS and
review NEPA procedures and project timelines.

At both public informational meetings, a certified court reporter was available for
participants to provide comments orally. A summary of these commentsis provided in
Table 1 and the transcripts are provided in Section 4.

A comment form was available at the sign-in table. Those comment forms could be
completed and either handed in during the public informational meetings or mailed to the
appropriate recipients anytime during the scoping period. The comments received on
comment forms are included in typed form in Table 2 and in copy form in Section 5.

1.4 Other Comments

In response to the notices mailed out to the mailing list, three written comments were
received during the scoping period. These comments are summarized in Table 3 and
copies are included in Section 6.



Table 1. Summary of Comments Received Verbally During Scoping Meetings

Date Originator Summary of Scoping Comment

October 21, | Larry “Red” Bear 1. Wanted to know from where waste
2003, Skull Valey Resident was being shipped.

Tooele, 2. Wanted to know if waste was going
Utah to be baled on site.

3. Wanted to know how many bales
per flatbed and how many flatbed
loads per day.

4. Wanted to know if road could
handle that much weight from that
many trucks.

Gene White 5. Had same concerns as Mr. Bear.

County Commissioner,

Tooele County
October 22, | NO VERBAL COMMENTS | BIA received acall on September 25, 2003,
2003, RECEIVED to add the following person to our mailing
Salt Lake list:
City, Utah Leilani Hao

PO Box 24333

Federal Way, Washington 98093

(253) 838-538

Table 2. Detail of Comment Forms Received

Date Originator Comments
October 21, 2003 None None
October 22, 2003 None None




Table 3. Summary of Scoping Comments Received in Letter Form

Date Originator Summary of Scoping Comments
October 30, | State of Utah 1. Wish to be added to “interested party” list
2003 Department of and receive all notices related to the project.
Environmental Quality
288 North 1446 West
Salt Lake City, UT
84114-4880
November 5, | Private Fuel Storage 2. Affirm that Private Fuel Storageisan
2003 7677 East Barry Avenue | “interested party” and wish to receive all
Englewood, CO 80111 notices related to project.
3. Issueslisted in Notice of Intent are
important issues and should be addressed.
November 7, | US Environmental 5. Want EISto discuss how the Balefill
2003 Protection Agency will be regulated and overseen during

999 18™ Street- Suite 300
Denver, CO 80202-2466

siting, design, construction,
operation, closure and post-closure.

6. State who will provide regulatory
oversight form the Bal€fill, including
permitting, inspections and
enforcement.

7. Want to know who will conduct
technical review of Balefill design.

8. Want to know who will monitor
Balefill operations and maintenance.

9. What isplanned if operational
problems occur such as |leachate
discharge or lack of daily balefill
cover.

10. EIS should discuss typical
components of the Tribal Solid Waste
Regulatory Program.

11. EIS should include enough
information to determineif the
facility islikely to meet the
requirements of 40 CFR 258.

12. EIS should state if materials from
other states/municipalities can be
disposed of in the Bal€fill.

13. EIS should state if unbaled and/or
unsorted waste can be disposed of in
balefill.

14. EIS should state any contractual or
environmental review required before




balefill can be sold or transferred.

15. EIS should state procedure for a
temporary or permanent shutdown if
customer base becomes insufficient.

16. EIS should state how the facility will
guarantee financial assurance or
bonding for reclamation, closure and
post-closure.

17. The cumulative impacts section
should cover the many solid and
hazardous waste and military
activitiesin Tooele County.

18. For water resources, the EIS should
address hydrogeol ogic conditions,
depth to groundwater, current and
potential uses of groundwater,
location of springs, impacts to
aluvial areas, the amount of
groundwater to be used by the project
during construction and operation.

19. EIS should include summaries of
operating and closure plans and an
analysis of visual impacts.

20. EIS should address methane
generation, its potential impacts and
actions to be taken to mitigate the
potential impacts.

21. EIS should state difficultiesin
reclaiming desert areas and plans for
the bal efill.

22. EIS should include discussion on
birds as wildlife recourses and
nuisance factors especialy realed to
leachate evaporation.

23. Flight paths using Dugway Proving
Grounds and the Air Force test
facility should be investigated.




Section 2
Notice of Intent

Department of the Interior, Bureau of Indian Affairs, Published Notice of Intent October
7, 2003, in the Federal Register, Volume 68, Number 194

Scoping Comment Solicitation L etter
Mailing List

Affidavit and Proof of Publication in the Tooele Transcript Bulletin, October 9, 2003

Affidavit and Proof of Publication in the Salt lake Tribune, October 13, 2003



Section 3
Public Information Meeting Materials

Notice of Public Meeting Posting for October 21 and 22, 2003 Meetings
Sign-in Sheets from October 21, 2003, Meeting

Sign-in Sheets form October 22, 2003, Meeting

Bureau of Indian Affairs Handout

BIA Mission Statement, Vision and Guiding Principals Handout

488 Environmental Handout

General Meeting Handout
- Agenda
- Tekoi Balefill Project Description
- Skull Valley Band of Goshite Indians Background
- CR Group Background
- Tekoi Bal€fill Contact List
- Comment Form
- Map of Skull Vazlley Area
- Photo of Bal€fill in Operation
- Map of Proposed Site

Display Boards



Section 4
Public Information Meeting Transcripts

Reporter’s Transcript from October 21, 2003 Public Hearing

Reporter’s Transcript from October 22, 2003 Public Hearing



Section 5
Comment Forms Received

No Comment Forms Received
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Written Comments Received
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DISCLOSURE (Disclaimer) STATEMENT

DISCLOSURE

Pursuant to the requirements of 40 CFR Part 1506.5, the Consultant declares under oath that it
has no interest, financial or otherwise, in the outcome of this project.

Name Date
Title

Company

Company Location (City & State)
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National Environmental Policy Act

The National Environmental Policy Act of 1969, as amended

(Pub. L. 91-190, 42 U.S.C. 4321-4347, January 1, 1970, as amended by Pub. L. 94-52, July 3,
1975, Pub. L. 94-83, August 9, 1975, and Pub. L. 97-258, 8§ 4(b), Sept. 13, 1982)

An Act to establish anational policy for the environment, to provide for the establishment of a
Council on Environmental Quality, and for other purposes.

Be it enacted by the Senate and House of Representatives of the United States of Americain
Congress assembled, That this Act may be cited as the "National Environmental Policy Act of
1969."

Purpose

Sec. 2 [42 USC §§ 4321]. The purposes of thisAct are: To declare anational policy which will
encourage productive and enjoyable harmony between man and his environment; to promote
efforts which will prevent or eliminate damage to the environment and biosphere and stimulate
the health and welfare of man; to enrich the understanding of the ecological systems and natural
resources important to the Nation; and to establish a Council on Environmental Quality.

TITLE I
CONGRESSIONAL DECLARATION OF NATIONAL ENVIRONMENTAL POLICY
Sec. 101 [42 USC §§ 4331].

(@) The Congress, recognizing the profound impact of man's activity on the interrelations of all
components of the natural environment, particularly the profound influences of population
growth, high-density urbanization, industrial expansion, resource exploitation, and new and
expanding technological advances and recognizing further the critical importance of restoring
and maintaining environmental quality to the overall welfare and development of man, declares
that it is the continuing policy of the Federal Government, in cooperation with State and local
governments, and other concerned public and private organizations, to use all practicable means
and measures, including financial and technical assistance, in amanner calculated to foster and
promote the general welfare, to create and maintain conditions under which man and nature can
exist in productive harmony, and fulfill the social, economic, and other requirements of present
and future generations of Americans.

(b) Inorder to carry out the policy set forth in this Act, it is the continuing responsibility of the
Federal Government to use all practicable means, consist with other essential considerations of
national policy, to improve and coordinate Federal plans, functions, programs, and resources to
the end that the Nation may --

(2) fulfill the responsibilities of each generation as trustee of the environment for
succeeding generations;



(2) assurefor all Americans safe, healthful, productive, and aesthetically and culturally
pleasing surroundings;

(3) attain the widest range of beneficial uses of the environment without degradation,
risk to health or safety, or other undesirable and unintended consequences,

(4) preserveimportant historic, cultural, and natural aspects of our national heritage, and
maintain, wherever possible, an environment which supports diversity, and variety of
individual choice;

(5) achieve a balance between population and resource use which will permit high
standards of living and awide sharing of life's amenities; and

(6) enhance the quality of renewable resources and approach the maximum attainable
recycling of depletable resources.

(c) The Congress recognizes that each person should enjoy a healthful environment and that
each person has aresponsibility to contribute to the preservation and enhancement of the
environment.

Sec. 102 [42 USC §§ 4332]. The Congress authorizes and directs that, to the fullest extent
possible: (1) the policies, regulations, and public laws of the United States shall be interpreted
and administered in accordance with the policies set forth in this Act, and (2) al agencies of the
Federal Government shall --

(A) utilize asystematic, interdisciplinary approach which will insure the integrated use
of the natural and social sciences and the environmental design artsin planning and in
decisionmaking which may have an impact on man's environment;

(B) identify and develop methods and procedures, in consultation with the Council on
Environmental Quality established by title Il of this Act, which will insure that presently
unquantified environmental amenities and values may be given appropriate consideration
in decisionmaking along with economic and technical considerations,

(C) includein every recommendation or report on proposals for legislation and other
major Federal actions significantly affecting the quality of the human environment, a
detailed statement by the responsible official on --

(i) the environmental impact of the proposed action,

(if) any adverse environmental effects which cannot be avoided should the
proposal be implemented,

(iii) aternativesto the proposed action,

(iv) t he relationship between local short-term uses of man's environment and the
maintenance and enhancement of long-term productivity, and

(v) any irreversible and irretrievable commitments of resources which would be
involved in the proposed action should it be implemented.

Prior to making any detailed statement, the responsible Federal officia shall consult with
and obtain the comments of any Federal agency which has jurisdiction by law or special
expertise with respect to any environmental impact involved. Copies of such statement



and the comments and views of the appropriate Federal, State, and local agencies, which
are authorized to develop and enforce environmental standards, shall be made available
to the President, the Council on Environmental Quality and to the public as provided by
section 552 of title 5, United States Code, and shall accompany the proposal through the
existing agency review processes,
(D) Any detailed statement required under subparagraph ©) after January 1, 1970, for
any major Federal action funded under a program of grantsto States shall not be deemed
to be legally insufficient solely by reason of having been prepared by a State agency or
officid, if:
(i) the State agency or official has statewide jurisdiction and has the
responsibility for such action,

(if) theresponsible Federal official furnishes guidance and participatesin such
preparation,

(i) theresponsible Federal official independently evaluates such statement prior
to its approval and adoption, and

(iv) after January 1, 1976, the responsible Federal official provides early
notification to, and solicits the views of, any other State or any Federal land
management entity of any action or any alternative thereto which may have
significant impacts upon such State or affected Federal land management entity
and, if there is any disagreement on such impacts, prepares a written assessment
of such impacts and views for incorporation into such detailed statement.

The procedures in this subparagraph shall not relieve the Federal official of his
responsibilities for the scope, objectivity, and content of the entire statement or of any
other responsibility under this Act; and further, this subparagraph does not affect the
legal sufficiency of statements prepared by State agencies with less than statewide
jurisdiction.

(E) study, develop, and describe appropriate aternatives to recommended courses of
action in any proposal which involves unresolved conflicts concerning alternative uses of
available resources,

(F) recognize the worldwide and long-range character of environmental problems and,
where consistent with the foreign policy of the United States, lend appropriate support to
initiatives, resolutions, and programs designed to maximize international cooperation in
anticipating and preventing a decline in the quality of mankind's world environment;

(G) make available to States, counties, municipalities, institutions, and individuals,
advice and information useful in restoring, maintaining, and enhancing the quality of the
environment;

(H) initiate and utilize ecological information in the planning and devel opment of
resource-oriented projects; and

(I assist the Council on Environmental Quality established by title Il of this Act.

Sec. 103 [42 USC §§ 4333]. All agencies of the Federal Government shall review their present
statutory authority, administrative regulations, and current policies and procedures for the



purpose of determining whether there are any deficiencies or inconsistencies therein which
prohibit full compliance with the purposes and provisions of this Act and shall propose to the
President not later than July 1, 1971, such measures as may be necessary to bring their authority
and policies into conformity with the intent, purposes, and procedures set forth in this Act.

Sec. 104 [42 USC §§ 4334]. Nothingin section 102 [42 USC 88 4332] or 103 [42 USC 88
4333] shall in any way affect the specific statutory obligations of any Federal agency (1) to
comply with criteria or standards of environmental quality, (2) to coordinate or consult with any
other Federal or State agency, or (3) to act, or refrain from acting contingent upon the
recommendations or certification of any other Federal or State agency.

Sec. 105 [42 USC §§ 4335]. The policies and goals set forth in this Act are supplementary to
those set forth in existing authorizations of Federal agencies.

TITLE 1I
COUNCIL ON ENVIRONMENTAL QUALITY

Sec. 201 [42 USC §§ 4341]. The President shall transmit to the Congress annually beginning
July 1, 1970, an Environmental Quality Report (hereinafter referred to as the "report™) which
shall set forth (1) the status and condition of the major natural, manmade, or altered
environmental classes of the Nation, including, but not limited to, the air, the aquatic, including
marine, estuarine, and fresh water, and the terrestrial environment, including, but not limited to,
the forest, dryland, wetland, range, urban, suburban an rural environment; (2) current and
foreseeable trends in the quality, management and utilization of such environments and the
effects of those trends on the social, economic, and other requirements of the Nation; (3) the
adequacy of available natural resources for fulfilling human and economic requirements of the
Nation in the light of expected population pressures; (4) areview of the programs and activities
(including regulatory activities) of the Federal Government, the State and local governments, and
nongovernmental entities or individuals with particular reference to their effect on the
environment and on the conservation, development and utilization of natural resources; and (5) a
program for remedying the deficiencies of existing programs and activities, together with
recommendations for legislation.

Sec. 202 [42 USC §§ 4342]. Thereis created in the Executive Office of the President a Council
on Environmental Quality (hereinafter referred to as the "Council"). The Council shall be
composed of three members who shall be appointed by the President to serve at his pleasure, by
and with the advice and consent of the Senate. The President shall designate one of the members
of the Council to serve as Chairman. Each member shall be a person who, as aresult of his
training, experience, and attainments, is exceptionally well qualified to analyze and interpret
environmental trends and information of all kinds; to appraise programs and activities of the
Federal Government in the light of the policy set forth in title | of this Act; to be conscious of
and responsive to the scientific, economic, social, aesthetic, and cultural needs and interests of
the Nation; and to formulate and recommend national policiesto promote the improvement of
the quality of the environment.



Sec. 203 [42 USC §§ 4343].

(& The Council may employ such officers and employees as may be necessary to carry out its
functions under this Act. In addition, the Council may employ and fix the compensation of such
experts and consultants as may be necessary for the carrying out of its functions under this Act,
in accordance with section 3109 of title 5, United States Code (but without regard to the last
sentence thereof).

(b) Notwithstanding section 1342 of Title 31, the Council may accept and employ voluntary and
uncompensated services in furtherance of the purposes of the Council.

Sec. 204 [42 USC §§ 4344]. It shall be the duty and function of the Council --

(1) to assist and advise the President in the preparation of the Environmental Quality
Report required by section 201 [42 USC 88 4341] of thistitle;

(2) to gather timely and authoritative information concerning the conditions and trends
in the quality of the environment both current and prospective, to analyze and interpret
such information for the purpose of determining whether such conditions and trends are
interfering, or are likely to interfere, with the achievement of the policy set forth in title |
of this Act, and to compile and submit to the President studies relating to such conditions
and trends;

(3) to review and appraise the various programs and activities of the Federal
Government in the light of the policy set forth in title | of this Act for the purpose of
determining the extent to which such programs and activities are contributing to the
achievement of such policy, and to make recommendations to the President with respect
thereto;

(4) to develop and recommend to the President national policies to foster and promote
the improvement of environmental quality to meet the conservation, social, economic,
health, and other requirements and goals of the Nation;

(5) to conduct investigations, studies, surveys, research, and analyses relating to
ecological systems and environmental quality;

(6) to document and define changes in the natural environment, including the plant and
animal systems, and to accumul ate necessary data and other information for a continuing
analysis of these changes or trends and an interpretation of their underlying causes;

(7) toreport at least once each year to the President on the state and condition of the
environment; and

(8) to make and furnish such studies, reports thereon, and recommendations with respect
to matters of policy and legislation as the President may request.

Sec. 205 [42 USC §§ 4345]. Inexercising its powers, functions, and duties under this Act, the
Council shall --

(1) consult with the Citizens' Advisory Committee on Environmental Quality established
by Executive Order No. 11472, dated May 29, 1969, and with such representatives of



science, industry, agriculture, labor, conservation organizations, State and local
governments and other groups, as it deems advisable; and

(2) utilize, to the fullest extent possible, the services, facilities and information
(including statistical information) of public and private agencies and organizations, and
individuals, in order that duplication of effort and expense may be avoided, thus assuring
that the Council's activities will not unnecessarily overlap or conflict with similar
activities authorized by law and performed by established agencies.

Sec. 206 [42 USC §§ 4346]. Members of the Council shall serve full time and the Chairman of
the Council shall be compensated at the rate provided for Level 11 of the Executive Schedule Pay
Rates [5 USC 88 5313]. The other members of the Council shall be compensated at the rate
provided for Level 1V of the Executive Schedule Pay Rates [5 USC 88§ 5315].

Sec. 207 [42 USC §§ 4346a]. The Council may accept reimbursements from any private
nonprofit organization or from any department, agency, or instrumentality of the Federal
Government, any State, or local government, for the reasonable travel expensesincurred by an
officer or employee of the Council in connection with his attendance at any conference, seminar,
or similar meeting conducted for the benefit of the Council.

Sec. 208 [42 USC §§ 4346b]. The Council may make expenditures in support of its
international activities, including expenditures for: (1) international travel; (2) activitiesin
implementation of international agreements; and (3) the support of international exchange
programs in the United States and in foreign countries.

Sec. 209 [42 USC §§ 4347]. There are authorized to be appropriated to carry out the provisions
of this chapter not to exceed $300,000 for fiscal year 1970, $700,000 for fiscal year 1971, and
$1,000,000 for each fiscal year thereafter.



THE ENVIRONMENTAL QUALITY IMPROVEMENT ACT, as amended (Pub. L. No. 91-
224, Title l1, April 3, 1970; Pub. L. No. 97-258, September 13, 1982; and Pub. L. No. 98-581,
October 30, 1984.

42 USC §§ 4372.

() Thereisestablished in the Executive Office of the President an office to be known as the
Office of Environmental Quality (hereafter in this chapter referred to as the "Office"). The
Chairman of the Council on Environmental Quality established by Public Law 91-190 shall be
the Director of the Office. There shall be in the Office a Deputy Director who shall be appointed
by the President, by and with the advice and consent of the Senate.

(b) The compensation of the Deputy Director shall be fixed by the President at arate not in
excess of the annual rate of compensation payable to the Deputy Director of the Office of
Management and Budget.

(c) The Director is authorized to employ such officers and employees (including experts and
consultants) as may be necessary to enable the Office to carry out its functions ;under this
chapter and Public Law 91-190, except that he may employ no more than ten specialists and
other experts without regard to the provisions of Title 5, governing appointmentsin the
competitive service, and pay such specialists and experts without regard to the provisions of
chapter 51 and subchapter 111 of chapter 53 of such title relating to classification and General
Schedule pay rates, but no such specialist or expert shall be paid at arate in excess of the
maximum rate for GS-18 of the General Schedule under section 5332 of Title 5.

(d) Incarrying out his functions the Director shall assist and advise the President on policies and
programs of the Federal Government affecting environmental quality by --

(1) providing the professional and administrative staff and support for the Council on
Environmental Quality established by Public Law 91- 190;

(2) assisting the Federal agencies and departments in appraising the effectiveness of
existing and proposed facilities, programs, policies, and activities of the Federal
Government, and those specific major projects designated by the President which do not
require individual project authorization by Congress, which affect environmental quality;

(3) reviewing the adequacy of existing systems for monitoring and predicting
environmental changesin order to achieve effective coverage and efficient use of
research facilities and other resources,

(4) promoting the advancement of scientific knowledge of the effects of actions and
technology on the environment and encouraging the development of the meansto prevent
or reduce adverse effects that endanger the health and well-being of man;

(5) assisting in coordinating among the Federal departments and agencies those
programs and activities which affect, protect, and improve environmental quality;

(6) assisting the Federal departments and agencies in the development and
interrelationship of environmental quality criteria and standards established throughout
the Federal Government;



(7) collecting, collating, analyzing, and interpreting data and information on
environmental quality, ecological research, and evaluation.

(e) The Director isauthorized to contract with public or private agencies, institutions, and
organizations and with individuals without regard to section 3324(a) and (b) of Title 31 and
section 5 of Title 41 in carrying out his functions.

42 USC §§ 4373. Each Environmental Quality Report required by Public Law 91-190 shall,
upon transmittal to Congress, be referred to each standing committee having jurisdiction over
any part of the subject matter of the Report.

42 USC §§ 4374. There are hereby authorized to be appropriated for the operations of the Office
of Environmental Quality and the Council on Environmental Quality not to exceed the following
sums for the following fiscal years which sums are in addition to those contained in Public Law
91- 190:

() $2,126,000 for the fiscal year ending September 30, 1979.

(b) $3,000,000 for the fiscal years ending September 30, 1980, and September 30, 1981.
(c) $44,000 for the fiscal years ending September 30, 1982, 1983, and 1984.

(d) $480,000 for each of the fiscal years ending September 30, 1985 and 1986.

42 USC §§ 4375.

() Thereisestablished an Office of Environmental Quality Management Fund (hereinafter
referred to as the "Fund") to receive advance payments from other agencies or accounts that may
be used solely to finance --

(1) study contracts that are jointly sponsored by the Office and one or more other Federal
agencies; and
(2) Federal interagency environmental projects (including task forces) in which the
Office participates.
(b) Any study contract or project that isto be financed under subsection (@) of this section may
be initiated only with the approval of the Director.

(c) The Director shall promulgate regulations setting forth policies and procedures for operation
of the Fund.
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PART 1500 — PURPOSE, POLICY, AND MANDATE

Sec. 1500.1 Purpose.
1500.2 Policy.
1500.3 Mandate.
1500.4 Reducing paperwork.
1500.5 Reducing delay.
1500.6 Agency authority.

Authority: NEPA, the Environmental Quality Improvement Act of 1970, as amended (42 U.S.C. 4371 et
seq.), sec. 309 of the Clean Air Act, as amended (42 U.S.C. 7609) and E.O. 11514, Mar. 5, 1970, as
amended by E.O. 11991, May 24, 1977).

Source: 43 FR 55990, Nov. 28, 1978, unless otherwise noted.
Sec. 1500.1 Purpose.

(a) The National Environmental Policy Act (NEPA) is our basic national charter for protection of the
environment. It establishes policy, sets goals (section 101), and provides means (section 102) for
carrying out the policy. Section 102(2) contains "action-forcing" provisions to make sure that federal
agencies act according to the letter and spirit of the Act. The regulations that follow implement section
102(2). Their purpose is to tell federal agencies what they must do to comply with the procedures and
achieve the goals of the Act. The President, the federal agencies, and the courts share responsibility
for enforcing the Act so as to achieve the substantive requirements of section 101.

(b) NEPA procedures must insure that environmental information is available to public officials and
citizens before decisions are made and before actions are taken. The information must be of high
quality. Accurate scientific analysis, expert agency comments, and public scrutiny are essential to
implementing NEPA. Most important, NEPA documents must concentrate on the issues that are truly
significant to the action in question, rather than amassing needless detail.

(c) Ultimately, of course, it is not better documents but better decisions that count. NEPA's purpose is
not to generate paperwork — even excellent paperwork — but to foster excellent action. The NEPA
process is intended to help public officials make decisions that are based on understanding of
environmental consequences, and take actions that protect, restore, and enhance the environment.
These regulations provide the direction to achieve this purpose.

Sec. 1500.2 Policy.
Federal agencies shall to the fullest extent possible:

(a) Interpret and administer the policies, regulations, and public laws of the United States in
accordance with the policies set forth in the Act and in these regulations.

(b) Implement procedures to make the NEPA process more useful to decisionmakers and the public;
to reduce paperwork and the accumulation of extraneous background data; and to emphasize real
environmental issues and alternatives. Environmental impact statements shall be concise, clear, and
to the point, and shall be supported by evidence that agencies have made the necessary
environmental analyses.

(c) Integrate the requirements of NEPA with other planning and environmental review procedures
required by law or by agency practice so that all such procedures run concurrently rather than
consecutively.

(d) Encourage and facilitate public involvement in decisions which affect the quality of the human
environment.

(e) Use the NEPA process to identify and assess the reasonable alternatives to proposed actions that
will avoid or minimize adverse effects of these actions upon the quality of the human environment.

() Use all practicable means, consistent with the requirements of the Act and other essential
considerations of national policy, to restore and enhance the quality of the human environment and
avoid or minimize any possible adverse effects of their actions upon the quality of the human
environment.



Sec. 1500.3 Mandate.

Parts 1500 through 1508 of this title provide regulations applicable to and binding on all Federal agencies
for implementing the procedural provisions of the National Environmental Policy Act of 1969, as amended
(Pub. L. 91-190, 42 U.S.C. 4321 et seq.) (NEPA or the Act) except where compliance would be
inconsistent with other statutory requirements. These regulations are issued pursuant to NEPA, the
Environmental Quality Improvement Act of 1970, as amended (42 U.S.C. 4371 et seq.) section 309 of the
Clean Air Act, as amended (42 U.S.C. 7609) and Executive Order 11514, Protection and Enhancement of
Environmental Quality (March 5, 1970, as amended by Executive Order 11991, May 24, 1977). These
regulations, unlike the predecessor guidelines, are not confined to sec. 102(2)(C) (environmental impact
statements). The regulations apply to the whole of section 102(2). The provisions of the Act and of these
regulations must be read together as a whole in order to comply with the spirit and letter of the law. Itis
the Council's intention that judicial review of agency compliance with these regulations not occur before an
agency has filed the final environmental impact statement, or has made a final finding of no significant
impact (when such a finding will result in action affecting the environment), or takes action that will result in
irreparable injury. Furthermore, it is the Council's intention that any trivial violation of these regulations not
give rise to any independent cause of action.

Sec. 1500.4 Reducing paperwork.
Agencies shall reduce excessive paperwork by:

(a) Reducing the length of environmental impact statements (Sec. 1502.2(c)), by means such as
setting appropriate page limits (Secs. 1501.7(b)(1) and 1502.7).

(b) Preparing analytic rather than encyclopedic environmental impact statements (Sec. 1502.2(a)).
(c) Discussing only briefly issues other than significant ones (Sec. 1502.2(b)).

(d) Writing environmental impact statements in plain language (Sec. 1502.8).

(e) Following a clear format for environmental impact statements (Sec. 1502.10).

() Emphasizing the portions of the environmental impact statement that are useful to decisionmakers
and the public (Secs. 1502.14 and 1502.15) and reducing emphasis on background material (Sec.
1502.16).

(9) Using the scoping process, not only to identify significant environmental issues deserving of study,
but also to de-emphasize insignificant issues, narrowing the scope of the environmental impact
statement process accordingly (Sec. 1501.7).

(h) Summarizing the environmental impact statement (Sec. 1502.12) and circulating the summary
instead of the entire environmental impact statement if the latter is unusually long (Sec. 1502.19).

() Using program, policy, or plan environmental impact statements and tiering from statements of
broad scope to those of narrower scope, to eliminate repetitive discussions of the same issues (Secs.
1502.4 and 1502.20).

() Incorporating by reference (Sec. 1502.21).

(k) Integrating NEPA requirements with other environmental review and consultation requirements
(Sec. 1502.25).

(I) Requiring comments to be as specific as possible (Sec. 1503.3).

(m) Attaching and circulating only changes to the draft environmental impact statement, rather than
rewriting and circulating the entire statement when changes are minor (Sec. 1503.4(c)).

(n) Eliminating duplication with State and local procedures, by providing for joint preparation (Sec.
1506.2), and with other Federal procedures, by providing that an agency may adopt appropriate
environmental documents prepared by another agency (Sec. 1506.3).

(0) Combining environmental documents with other documents (Sec. 1506.4).

(p) Using categorical exclusions to define categories of actions which do not individually or
cumulatively have a significant effect on the human environment and which are therefore exempt from
requirements to prepare an environmental impact statement (Sec. 1508.4).



(q) Using a finding of no significant impact when an action not otherwise excluded will not have a
significant effect on the human environment and is therefore exempt from requirements to prepare an
environmental impact statement (Sec. 1508.13).

[43 FR 55990, Nov. 29, 1978; 44 FR 873, Jan. 3, 1979]
Sec. 1500.5 Reducing delay.
Agencies shall reduce delay by:
(a) Integrating the NEPA process into early planning (Sec. 1501.2).

(b) Emphasizing interagency cooperation before the environmental impact statement is prepared,
rather than submission of adversary comments on a completed document (Sec. 1501.6).

(c) Insuring the swift and fair resolution of lead agency disputes (Sec. 1501.5).

(d) Using the scoping process for an early identification of what are and what are not the real issues
(Sec. 1501.7).

(e) Establishing appropriate time limits for the environmental impact statement process (Secs.
1501.7(b)(2) and 1501.8).

(f) Preparing environmental impact statements early in the process (Sec. 1502.5).

(9) Integrating NEPA requirements with other environmental review and consultation requirements
(Sec. 1502.25).

(h) Eliminating duplication with State and local procedures by providing for joint preparation (Sec.
1506.2) and with other Federal procedures by providing that an agency may adopt appropriate
environmental documents prepared by another agency (Sec. 1506.3).

(I) Combining environmental documents with other documents (Sec. 1506.4).
() Using accelerated procedures for proposals for legislation (Sec. 1506.8).

(k) Using categorical exclusions to define categories of actions which do not individually or
cumulatively have a significant effect on the human environment (Sec. 1508.4) and which are
therefore exempt from requirements to prepare an environmental impact statement.

() Using a finding of no significant impact when an action not otherwise excluded will not have a
significant effect on the human environment (Sec. 1508.13) and is therefore exempt from
requirements to prepare an environmental impact statement.

Sec. 1500.6 Agency authority.

Each agency shall interpret the provisions of the Act as a supplement to its existing authority and as a
mandate to view traditional policies and missions in the light of the Act's national environmental objectives.
Agencies shall review their policies, procedures, and regulations accordingly and revise them as
necessary to insure full compliance with the purposes and provisions of the Act. The phrase "to the fullest
extent possible" in section 102 means that each agency of the Federal Government shall comply with that
section unless existing law applicable to the agency's operations expressly prohibits or makes compliance
impossible.

PART 1501 — NEPA AND AGENCY PLANNING

Sec. 1501.1 Purpose.
1501.2 Apply NEPA early in the process.
1501.3 When to prepare an environmental assessment.
1501.4 Whether to prepare an environmental impact statement.
1501.5 Lead agencies.
1501.6 Cooperating agencies.
1501.7 Scoping.
1501.8 Time limits.

Authority: NEPA, the Environmental Quality Improvement Act of 1970, as amended (42 U.S.C. 4371 et
seq.), sec. 309 of the Clean Air Act, as amended (42 U.S.C. 7609, and E.O. 11514 (Mar. 5, 1970, as
amended by E.O. 11991, May 24, 1977).



Source: 43 FR 55992, Nov. 29, 1978, unless otherwise noted.
Sec. 1501.1 Purpose.
The purposes of this part include:

(a) Integrating the NEPA process into early planning to insure appropriate consideration of NEPA's
policies and to eliminate delay.

(b) Emphasizing cooperative consultation among agencies before the environmental impact
statement is prepared rather than submission of adversary comments on a completed document.

(c) Providing for the swift and fair resolution of lead agency disputes.

(d) Identifying at an early stage the significant environmental issues deserving of study and de-
emphasizing insignificant issues, narrowing the scope of the environmental impact statement
accordingly.

(e) Providing a mechanism for putting appropriate time limits on the environmental impact statement
process.

Sec. 1501.2 Apply NEPA early in the process.

Agencies shall integrate the NEPA process with other planning at the earliest possible time to insure that
planning and decisions reflect environmental values, to avoid delays later in the process, and to head off
potential conflicts. Each agency shall:

(&) Comply with the mandate of section 102(2)(A) to "utilize a systematic, interdisciplinary approach
which will insure the integrated use of the natural and social sciences and the environmental design
arts in planning and in decisionmaking which may have an impact on man's environment," as
specified by Sec. 1507.2.

(b) Identify environmental effects and values in adequate detail so they can be compared to economic
and technical analyses. Environmental documents and appropriate analyses shall be circulated and
reviewed at the same time as other planning documents.

(c) Study, develop, and describe appropriate alternatives to recommended courses of action in any
proposal which involves unresolved conflicts concerning alternative uses of available resources as
provided by section 102(2)(E) of the Act.

(d) Provide for cases where actions are planned by private applicants or other non-Federal entities
before Federal involvement so that:

(1) Policies or designated staff are available to advise potential applicants of studies or other
information foreseeably required for later Federal action.

(2) The Federal agency consults early with appropriate State and local agencies and Indian tribes
and with interested private persons and organizations when its own involvement is reasonably
foreseeable.

(3) The Federal agency commences its NEPA process at the earliest possible time.
Sec. 1501.3 When to prepare an environmental assessment.

(a) Agencies shall prepare an environmental assessment (Sec. 1508.9) when necessary under the
procedures adopted by individual agencies to supplement these regulations as described in Sec.
1507.3. An assessment is not necessary if the agency has decided to prepare an environmental
impact statement.

(b) Agencies may prepare an environmental assessment on any action at any time in order to assist
agency planning and decisionmaking.

Sec. 1501.4 Whether to prepare an environmental impact statement.
In determining whether to prepare an environmental impact statement the Federal agency shall:

(a) Determine under its procedures supplementing these regulations (described in Sec. 1507.3)
whether the proposal is one which:



(1) Normally requires an environmental impact statement, or

(2) Normally does not require either an environmental impact statement or an environmental
assessment (categorical exclusion).

(b) If the proposed action is not covered by paragraph (a) of this section, prepare an environmental
assessment (Sec. 1508.9). The agency shall involve environmental agencies, applicants, and the
public, to the extent practicable, in preparing assessments required by Sec. 1508.9(a)(1).

(c) Based on the environmental assessment make its determination whether to prepare an
environmental impact statement.

(d) Commence the scoping process (Sec. 1501.7), if the agency will prepare an environmental impact
statement.

(e) Prepare a finding of no significant impact (Sec. 1508.13), if the agency determines on the basis of
the environmental assessment not to prepare a statement.

(1) The agency shall make the finding of no significant impact available to the affected public as
specified in Sec. 1506.6.

(2) In certain limited circumstances, which the agency may cover in its procedures under Sec.
1507.3, the agency shall make the finding of no significant impact available for public review
(including State and area wide clearinghouses) for 30 days before the agency makes its final
determination whether to prepare an environmental impact statement and before the action
may begin. The circumstances are:

0] The proposed action is, or is closely similar to, one which normally requires the
preparation of an environmental impact statement under the procedures adopted
by the agency pursuant to Sec. 1507.3, or

(i) The nature of the proposed action is one without precedent.
Sec. 1501.5 Lead agencies.

(a) A lead agency shall supervise the preparation of an environmental impact statement if more than
one Federal agency either:

(1) Proposes or is involved in the same action; or

(2) Isinvolved in a group of actions directly related to each other because of their functional
interdependence or geographical proximity.

(b) Federal, State, or local agencies, including at least one Federal agency, may act as joint lead
agencies to prepare an environmental impact statement (Sec. 1506.2).

(c) If an action falls within the provisions of paragraph (a) of this section the potential lead agencies
shall determine by letter or memorandum which agency shall be the lead agency and which shall be
cooperating agencies. The agencies shall resolve the lead agency question so as not to cause delay.
If there is disagreement among the agencies, the following factors (which are listed in order of
descending importance) shall determine lead agency designation:

(1) Magnitude of agency's involvement.

(2) Project approval/disapproval authority.

(3) Expertise concerning the action's environmental effects.
(4) Duration of agency's involvement.

(5) Sequence of agency's involvement.

(d) Any Federal agency, or any State or local agency or private person substantially affected by the
absence of lead agency designation, may make a written request to the potential lead agencies that a
lead agency be designated.

(e) If Federal agencies are unable to agree on which agency will be the lead agency or if the
procedure described in paragraph (c) of this section has not resulted within 45 days in a lead agency
designation, any of the agencies or persons concerned may file a request with the Council asking it to



determine which Federal agency shall be the lead agency. A copy of the request shall be transmitted
to each potential lead agency. The request shall consist of:

(1) A precise description of the nature and extent of the proposed action.

(2) A detailed statement of why each potential lead agency should or should not be the lead
agency under the criteria specified in paragraph (c) of this section.

(f) Aresponse may be filed by any potential lead agency concerned within 20 days after a request is
filed with the Council. The Council shall determine as soon as possible but not later than 20 days
after receiving the request and all responses to it which Federal agency shall be the lead agency and
which other Federal agencies shall be cooperating agencies.

[43 FR 55992, Nov. 29, 1978; 44 FR 873, Jan. 3, 1979]
Sec. 1501.6 Cooperating agencies.

The purpose of this section is to emphasize agency cooperation early in the NEPA process. Upon request
of the lead agency, any other Federal agency which has jurisdiction by law shall be a cooperating agency.
In addition any other Federal agency which has special expertise with respect to any environmental issue,
which should be addressed in the statement may be a cooperating agency upon request of the lead
agency. An agency may request the lead agency to designate it a cooperating agency.

(@) The lead agency shall:

(1) Request the participation of each cooperating agency in the NEPA process at the earliest
possible time.

(2) Use the environmental analysis and proposals of cooperating agencies with jurisdiction by law
or special expertise, to the maximum extent possible consistent with its responsibility as lead
agency.

(3) Meet with a cooperating agency at the latter's request.
(b) Each cooperating agency shall:
(1) Participate in the NEPA process at the earliest possible time.
(2) Participate in the scoping process (described below in Sec. 1501.7).

(3) Assume on request of the lead agency responsibility for developing information and preparing
environmental analyses including portions of the environmental impact statement concerning
which the cooperating agency has special expertise.

(4) Make available staff support at the lead agency's request to enhance the latter's
interdisciplinary capability.

(5) Normally use its own funds. The lead agency shall, to the extent available funds permit, fund
those major activities or analyses it requests from cooperating agencies. Potential lead
agencies shall include such funding requirements in their budget requests.

(c) A cooperating agency may in response to a lead agency's request for assistance in preparing the
environmental impact statement (described in paragraph (b)(3), (4), or (5) of this section) reply that
other program commitments preclude any involvement or the degree of involvement requested in the
action that is the subject of the environmental impact statement. A copy of this reply shall be
submitted to the Council.

Sec. 1501.7 Scoping.

There shall be an early and open process for determining the scope of issues to be addressed and for
identifying the significant issues related to a proposed action. This process shall be termed scoping. As
soon as practicable after its decision to prepare an environmental impact statement and before the
scoping process the lead agency shall publish a notice of intent (Sec. 1508.22) in the Federal Register
except as provided in Sec. 1507.3(e).



() As part of the scoping process the lead agency shall:

(1) Invite the participation of affected Federal, State, and local agencies, any affected Indian tribe,
the proponent of the action, and other interested persons (including those who might not be in
accord with the action on environmental grounds), unless there is a limited exception under
Sec. 1507.3(c). An agency may give notice in accordance with Sec. 1506.6.

(2) Determine the scope (Sec. 1508.25) and the significant issues to be analyzed in depth in the
environmental impact statement.

(3) Identify and eliminate from detailed study the issues which are not significant or which have
been covered by prior environmental review (Sec. 1506.3), narrowing the discussion of these
issues in the statement to a brief presentation of why they will not have a significant effect on
the human environment or providing a reference to their coverage elsewhere.

(4) Allocate assignments for preparation of the environmental impact statement among the lead
and cooperating agencies, with the lead agency retaining responsibility for the statement.

(5) Indicate any public environmental assessments and other environmental impact statements
which are being or will be prepared that are related to but are not part of the scope of the
impact statement under consideration.

(6) Identify other environmental review and consultation requirements so the lead and
cooperating agencies may prepare other required analyses and studies concurrently with, and
integrated with, the environmental impact statement as provided in Sec. 1502.25.

(7) Indicate the relationship between the timing of the preparation of environmental analyses and
the agency's tentative planning and decisionmaking schedule.

(b) As part of the scoping process the lead agency may:
(1) Set page limits on environmental documents (Sec. 1502.7).
(2) Set time limits (Sec. 1501.8).

(3) Adopt procedures under Sec. 1507.3 to combine its environmental assessment process with
its scoping process.

(4) Hold an early scoping meeting or meetings which may be integrated with any other early
planning meeting the agency has. Such a scoping meeting will often be appropriate when the
impacts of a particular action are confined to specific sites.

(c) An agency shall revise the determinations made under paragraphs (a) and (b) of this section if
substantial changes are made later in the proposed action, or if significant new circumstances or
information arise which bear on the proposal or its impacts.

Sec. 1501.8 Time limits.

Although the Council has decided that prescribed universal time limits for the entire NEPA process are too
inflexible, Federal agencies are encouraged to set time limits appropriate to individual actions (consistent
with the time intervals required by Sec. 1506.10). When multiple agencies are involved the reference to
agency below means lead agency.

(a) The agency shall set time limits if an applicant for the proposed action requests them: Provided,
That the limits are consistent with the purposes of NEPA and other essential considerations of
national policy.

(b) The agency may:
(1) Consider the following factors in determining time limits:
0] Potential for environmental harm.
(ii) Size of the proposed action.

(iii) State of the art of analytic techniques.



(iv) Degree of public need for the proposed action, including the consequences of

delay.
(v) Number of persons and agencies affected.
(vi) Degree to which relevant information is known and if not known the time required

for obtaining it.
(vii) Degree to which the action is controversial.

(viii) Other time limits imposed on the agency by law, regulations, or executive order.

(2) Set overall time limits or limits for each constituent part of the NEPA process, which may
include:

0] Decision on whether to prepare an environmental impact statement (if not already
decided).

(i) Determination of the scope of the environmental impact statement.

(iii) Preparation of the draft environmental impact statement.

(iv) Review of any comments on the draft environmental impact statement from the
public and agencies.

(v) Preparation of the final environmental impact statement.

(vi) Review of any comments on the final environmental impact statement.

(3) Des

(vii) Decision on the action based in part on the environmental impact statement.
ignate a person (such as the project manager or a person in the agency's office with

NEPA responsibilities) to expedite the NEPA process.

(c) State or

local agencies or members of the public may request a Federal Agency to set time limits.
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Authority: NEPA, the Environmental Quality Improvement Act of 1970, as amended (42 U.S.C. 4371 et
seq.), sec. 309 of the Clean Air Act, as amended (42 U.S.C. 7609), and E.O. 11514 (Mar. 5, 1970, as
amended by E.O. 11991, May 24, 1977).

Source: 43 FR 55994, Nov. 29, 1978, unless otherwise noted.
Sec. 1502.1 Purpose.

The primary purpose of an environmental impact statement is to serve as an action-forcing device to
insure that the policies and goals defined in the Act are infused into the ongoing programs and actions of
the Federal Government. It shall provide full and fair discussion of significant environmental impacts and
shall inform decisionmakers and the public of the reasonable alternatives which would avoid or minimize
adverse impacts or enhance the quality of the human environment. Agencies shall focus on significant
environmental issues and alternatives and shall reduce paperwork and the accumulation of extraneous
background data. Statements shall be concise, clear, and to the point, and shall be supported by
evidence that the agency has made the necessary environmental analyses. An environmental impact
statement is more than a disclosure document. It shall be used by Federal officials in conjunction with
other relevant material to plan actions and make decisions.

Sec. 1502.2 Implementation.

To achieve the purposes set forth in Sec. 1502.1 agencies shall prepare environmental impact statements
in the following manner:

(a) Environmental impact statements shall be analytic rather than encyclopedic.

(b) Impacts shall be discussed in proportion to their significance. There shall be only brief discussion
of other than significant issues. As in a finding of no significant impact, there should be only enough
discussion to show why more study is not warranted.

(c) Environmental impact statements shall be kept concise and shall be no longer than absolutely
necessary to comply with NEPA and with these regulations. Length should vary first with potential
environmental problems and then with project size.

(d) Environmental impact statements shall state how alternatives considered in it and decisions based
on it will or will not achieve the requirements of sections 101 and 102(1) of the Act and other
environmental laws and policies.

(e) The range of alternatives discussed in environmental impact statements shall encompass those to
be considered by the ultimate agency decisionmaker.

(f) Agencies shall not commit resources prejudicing selection of alternatives before making a final
decision (Sec. 1506.1).

(g) Environmental impact statements shall serve as the means of assessing the environmental impact
of proposed agency actions, rather than justifying decisions already made.

Sec. 1502.3 Statutory requirements for statements.

As required by sec. 102(2)(C) of NEPA environmental impact statements (Sec. 1508.11) are to be
included in every recommendation or report.

On proposals (Sec. 1508.23).

For legislation and (Sec. 1508.17).

Other major Federal actions (Sec. 1508.18).
Significantly (Sec. 1508.27).

Affecting (Secs. 1508.3, 1508.8).

The quality of the human environment (Sec. 1508.14).

Sec. 1502.4 Major Federal actions requiring the preparation of environmental impact statements.

(a) Agencies shall make sure the proposal which is the subject of an environmental impact statement
is properly defined. Agencies shall use the criteria for scope (Sec. 1508.25) to determine which
proposal(s) shall be the subject of a particular statement. Proposals or parts of proposals which are
related to each other closely enough to be, in effect, a single course of action shall be evaluated in a
single impact statement.



(b) Environmental impact statements may be prepared, and are sometimes required, for broad
Federal actions such as the adoption of new agency programs or regulations (Sec. 1508.18).
Agencies shall prepare statements on broad actions so that they are relevant to policy and are timed
to coincide with meaningful points in agency planning and decisionmaking.

(c) When preparing statements on broad actions (including proposals by more than one agency),
agencies may find it useful to evaluate the proposal(s) in one of the following ways:

(1) Geographically, including actions occurring in the same general location, such as body of
water, region, or metropolitan area.

(2) Generically, including actions which have relevant similarities, such as common timing,
impacts, alternatives, methods of implementation, media, or subject matter.

(3) By stage of technological development including federal or federally assisted research,
development or demonstration programs for new technologies which, if applied, could
significantly affect the quality of the human environment. Statements shall be prepared on
such programs and shall be available before the program has reached a stage of investment
or commitment to implementation likely to determine subsequent development or restrict later
alternatives.

(d) Agencies shall as appropriate employ scoping (Sec. 1501.7), tiering (Sec. 1502.20), and other
methods listed in Secs. 1500.4 and 1500.5 to relate broad and narrow actions and to avoid duplication
and delay.

Sec. 1502.5 Timing.

An agency shall commence preparation of an environmental impact statement as close as possible to the
time the agency is developing or is presented with a proposal (Sec. 1508.23) so that preparation can be
completed in time for the final statement to be included in any recommendation or report on the proposal.
The statement shall be prepared early enough so that it can serve practically as an important contribution
to the decisionmaking process and will not be used to rationalize or justify decisions already made (Secs.
1500.2(c), 1501.2, and 1502.2). For instance:

(a) For projects directly undertaken by Federal agencies the environmental impact statement shall be
prepared at the feasibility analysis (go-no go) stage and may be supplemented at a later stage if
necessary.

(b) For applications to the agency appropriate environmental assessments or statements shall be
commenced no later than immediately after the application is received. Federal agencies are
encouraged to begin preparation of such assessments or statements earlier, preferably jointly with
applicable State or local agencies.

(c) For adjudication, the final environmental impact statement shall normally precede the final staff
recommendation and that portion of the public hearing related to the impact study. In appropriate
circumstances the statement may follow preliminary hearings designed to gather information for use in
the statements.

(d) Forinformal rulemaking the draft environmental impact statement shall normally accompany the
proposed rule.

Sec. 1502.6 Interdisciplinary preparation.

Environmental impact statements shall be prepared using an inter- disciplinary approach which will insure
the integrated use of the natural and social sciences and the environmental design arts (section 102(2)(A)
of the Act). The disciplines of the preparers shall be appropriate to the scope and issues identified in the
scoping process (Sec. 1501.7).

Sec. 1502.7 Page limits.

The text of final environmental impact statements (e.g., paragraphs (d) through (g) of Sec. 1502.10) shall
normally be less than 150 pages and for proposals of unusual scope or complexity shall normally be less
than 300 pages.



Sec. 1502.8 Writing.

Environmental impact statements shall be written in plain language and may use appropriate graphics so

that decisionmakers and the public can readily understand them. Agencies should employ writers of clear
prose or editors to write, review, or edit statements, which will be based upon the analysis and supporting
data from the natural and social sciences and the environmental design arts.

Sec. 1502.9 Draft, final, and supplemental statements.

Except for proposals for legislation as provided in Sec. 1506.8 environmental impact statements shall be
prepared in two stages and may be supplemented.

(a) Draft environmental impact statements shall be prepared in accordance with the scope decided
upon in the scoping process. The lead agency shall work with the cooperating agencies and shall
obtain comments as required in Part 1503 of this chapter. The draft statement must fulfill and satisfy
to the fullest extent possible the requirements established for final statements in section 102(2)(C) of
the Act. If a draft statement is so inadequate as to preclude meaningful analysis, the agency shall
prepare and circulate a revised draft of the appropriate portion. The agency shall make every effort to
disclose and discuss at appropriate points in the draft statement all major points of view on the
environmental impacts of the alternatives including the proposed action.

(b) Final environmental impact statements shall respond to comments as required in Part 1503 of this
chapter. The agency shall discuss at appropriate points in the final statement any responsible
opposing view which was not adequately discussed in the draft statement and shall indicate the
agency's response to the issues raised.

(c) Agencies:
(1) Shall prepare supplements to either draft or final environmental impact statements if;

() The agency makes substantial changes in the proposed action that are relevant
to environmental concerns; or

(i) There are significant new circumstances or information relevant to environmental
concerns and bearing on the proposed action or its impacts.

(2) May also prepare supplements when the agency determines that the purposes of the Act will
be furthered by doing so.

(3) Shall adopt procedures for introducing a supplement into its formal administrative record, if
such a record exists.

(4) Shall prepare, circulate, and file a supplement to a statement in the same fashion (exclusive of
scoping) as a draft and final statement unless alternative procedures are approved by the
Council.

Sec. 1502.10 Recommended format.

Agencies shall use a format for environmental impact statements which will encourage good analysis and
clear presentation of the alternatives including the proposed action. The following standard format for
environmental impact statements should be followed unless the agency determines that there is a
compelling reason to do otherwise:

(&) Cover sheet.

(b) Summary.

(c) Table of contents.

(d) Purpose of and need for action.

(e) Alternatives including proposed action (sections 102(2)(C)(iii) and 102(2)(E) of the Act).

(f) Affected environment.

(g) Environmental consequences (especially sections 102(2)(C)(i), (ii), (iv), and (v) of the Act).
(h) List of preparers.

() List of Agencies, Organizations, and persons to whom copies of the statement are sent.



() Index.
(k) Appendices (if any).

If a different format is used, it shall include paragraphs (a), (b), (c), (h), (1), and (j), of this section and shall
include the substance of paragraphs (d), (e), (f), (g), and (k) of this section, as further described in Secs.
1502.11 through 1502.18, in any appropriate format.

Sec. 1502.11 Cover sheet.
The cover sheet shall not exceed one page. It shall include:
(&) A list of the responsible agencies including the lead agency and any cooperating agencies.

(b) The title of the proposed action that is the subject of the statement (and if appropriate the titles of
related cooperating agency actions), together with the State(s) and county(ies) (or other jurisdiction if
applicable) where the action is located.

(c) The name, address, and telephone number of the person at the agency who can supply further
information.

(d) A designation of the statement as a draft, final, or draft or final supplement.
(e) A one paragraph abstract of the statement.

() The date by which comments must be received (computed in cooperation with EPA under Sec.
1506.10).

The information required by this section may be entered on Standard Form 424 (in items 4, 6, 7, 10, and
18).

Sec. 1502.12 Summary.

Each environmental impact statement shall contain a summary which adequately and accurately
summarizes the statement. The summary shall stress the major conclusions, areas of controversy

(including issues raised by agencies and the public), and the issues to be resolved (including the choice
among alternatives). The summary will normally not exceed 15 pages.

Sec. 1502.13 Purpose and need.

The statement shall briefly specify the underlying purpose and need to which the agency is responding in
proposing the alternatives including the proposed action.

Sec. 1502.14 Alternatives including the proposed action.

This section is the heart of the environmental impact statement. Based on the information and analysis
presented in the sections on the Affected Environment (Sec. 1502.15) and the Environmental
Consequences (Sec. 1502.16), it should present the environmental impacts of the proposal and the
alternatives in comparative form, thus sharply defining the issues and providing a clear basis for choice
among options by the decisionmaker and the public. In this section agencies shall:

(&) Rigorously explore and objectively evaluate all reasonable alternatives, and for alternatives which
were eliminated from detailed study, briefly discuss the reasons for their having been eliminated.

(b) Devote substantial treatment to each alternative considered in detail including the proposed action
so that reviewers may evaluate their comparative merits.

(c) Include reasonable alternatives not within the jurisdiction of the lead agency.
(d) Include the alternative of no action.

(e) Identify the agency's preferred alternative or alternatives, if one or more exists, in the draft
statement and identify such alternative in the final statement unless another law prohibits the
expression of such a preference.

(f) Include appropriate mitigation measures not already included in the proposed action or
alternatives.



Sec. 1502.15 Affected environment.

The environmental impact statement shall succinctly describe the environment of the area(s) to be
affected or created by the alternatives under consideration. The descriptions shall be no longer than is
necessary to understand the effects of the alternatives. Data and analyses in a statement shall be
commensurate with the importance of the impact, with less important material summarized, consolidated,
or simply referenced. Agencies shall avoid useless bulk in statements and shall concentrate effort and
attention on important issues. Verbose descriptions of the affected environment are themselves no
measure of the adequacy of an environmental impact statement.

Sec. 1502.16 Environmental consequences.

This section forms the scientific and analytic basis for the comparisons under Sec. 1502.14. It shall
consolidate the discussions of those elements required by sections 102(2)(C)(i), (ii), (iv), and (v) of NEPA
which are within the scope of the statement and as much of section 102(2)(C)(iii) as is necessary to
support the comparisons. The discussion will include the environmental impacts of the alternatives
including the proposed action, any adverse environmental effects which cannot be avoided should the
proposal be implemented, the relationship between short-term uses of man's environment and the
maintenance and enhancement of long-term productivity, and any irreversible or irretrievable
commitments of resources which would be involved in the proposal should it be implemented. This
section should not duplicate discussions in Sec. 1502.14. It shall include discussions of:

(a) Direct effects and their significance (Sec. 1508.8).

(b) I indirect effects and their significance (Sec. 1508.8).

(c) Possible conflicts between the proposed action and the objectives of Federal, regional, State, and
local (and in the case of a reservation, Indian tribe) land use plans, policies and controls for the area
concerned. (See Sec. 1506.2(d).)

(d) The environmental effects of alternatives including the proposed action. The comparisons under
Sec. 1502.14 will be based on this discussion.

(e) Energy requirements and conservation potential of various alternatives and mitigation measures.

() Natural or depletable resource requirements and conservation potential of various alternatives and
mitigation measures.

(g) Urban quality, historic and cultural resources, and the design of the built environment, including
the reuse and conservation potential of various alternatives and mitigation measures.

(h) Means to mitigate adverse environmental impacts (if not fully covered under Sec. 1502.14(f)).
[43 FR 55994, Nov. 29, 1978; 44 FR 873, Jan. 3, 1979]
Sec. 1502.17 List of preparers.

The environmental impact statement shall list the names, together with their qualifications (expertise,
experience, professional disciplines), of the persons who were primarily responsible for preparing the
environmental impact statement or significant background papers, including basic components of the
statement (Secs. 1502.6 and 1502.8). Where possible the persons who are responsible for a particular
analysis, including analyses in background papers, shall be identified. Normally the list will not exceed
two pages.

Sec. 1502.18 Appendix.
If an agency prepares an appendix to an environmental impact statement the appendix shall:

(a) Consist of material prepared in connection with an environmental impact statement (as distinct
from material which is not so prepared and which is incorporated by reference (Sec. 1502.21)).

(b) Normally consist of material which substantiates any analysis fundamental to the impact
statement.

(c) Normally be analytic and relevant to the decision to be made.
(d) Be circulated with the environmental impact statement or be readily available on request.



Sec. 1502.19 Circulation of the environmental impact statement.

Agencies shall circulate the entire draft and final environmental impact statements except for certain
appendices as provided in Sec. 1502.18(d) and unchanged statements as provided in Sec. 1503.4(c).
However, if the statement is unusually long, the agency may circulate the summary instead, except that
the entire statement shall be furnished to:

(&) Any Federal agency which has jurisdiction by law or special expertise with respect to any
environmental impact involved and any appropriate Federal, State or local agency authorized to
develop and enforce environmental standards.

(b) The applicant, if any.
(c) Any person, organization, or agency requesting the entire environmental impact statement.

(d) In the case of a final environmental impact statement any person, organization, or agency which
submitted substantive comments on the draft.

If the agency circulates the summary and thereafter receives a timely request for the entire statement and
for additional time to comment, the time for that requestor only shall be extended by at least 15 days
beyond the minimum period.

Sec. 1502.20 Tiering.

Agencies are encouraged to tier their environmental impact statements to eliminate repetitive discussions
of the same issues and to focus on the actual issues ripe for decision at each level of environmental
review (Sec. 1508.28). Whenever a broad environmental impact statement has been prepared (such as a
program or policy statement) and a subsequent statement or environmental assessment is then prepared
on an action included within the entire program or policy (such as a site specific action) the subsequent
statement or environmental assessment need only summarize the issues discussed in the broader
statement and incorporate discussions from the broader statement by reference and shall concentrate on
the issues specific to the subsequent action. The subsequent document shall state where the earlier
document is available. Tiering may also be appropriate for different stages of actions. (Section 1508.28).

Sec. 1502.21 Incorporation by reference.

Agencies shall incorporate material into an environmental impact statement by reference when the effect
will be to cut down on bulk without impeding agency and public review of the action. The incorporated
material shall be cited in the statement and its content briefly described. No material may be incorporated
by reference unless it is reasonably available for inspection by potentially interested persons within the
time allowed for comment. Material based on proprietary data which is itself not available for review and
comment shall not be incorporated by reference.

Sec. 1502.22 Incomplete or unavailable information.

When an agency is evaluating reasonably foreseeable significant adverse effects on the human
environment in an environmental impact statement and there is incomplete or unavailable information, the
agency shall always make clear that such information is lacking.

(a) If the incomplete information relevant to reasonably foreseeable significant adverse impacts is
essential to a reasoned choice among alternatives and the overall costs of obtaining it are not
exorbitant, the agency shall include the information in the environmental impact statement.

(b) If the information relevant to reasonably foreseeable significant adverse impacts cannot be
obtained because the overall costs of obtaining it are exorbitant or the means to obtain it are not
known, the agency shall include within the environmental impact statement:

(1) A statement that such information is incomplete or unavailable;

(2) a statement of the relevance of the incomplete or unavailable information to evaluating
reasonably foreseeable significant adverse impacts on the human environment;

(3) a summary of existing credible scientific evidence which is relevant to evaluating the
reasonably foreseeable significant adverse impacts on the human environment, and



(4) the agency's evaluation of such impacts based upon theoretical approaches or research
methods generally accepted in the scientific community. For the purposes of this section,
"reasonably foreseeable" includes impacts which have catastrophic consequences, even if
their probability of occurrence is low, provided that the analysis of the impacts is supported by
credible scientific evidence, is not based on pure conjecture, and is within the rule of reason.

(c) The amended regulation will be applicable to all environmental impact statements for which a
Notice of Intent (40 CFR 1508.22) is published in the Federal Register on or after May 27, 1986. For
environmental impact statements in progress, agencies may choose to comply with the requirements
of either the original or amended regulation.

[51 FR 15625, Apr. 25, 1986]
Sec. 1502.23 Cost-benefit analysis.

If a cost-benefit analysis relevant to the choice among environmentally different alternatives is being
considered for the proposed action, it shall be incorporated by reference or appended to the statement as
an aid in evaluating the environmental consequences. To assess the adequacy of compliance with
section 102(2)(B) of the Act the statement shall, when a cost-benefit analysis is prepared, discuss the
relationship between that analysis and any analyses of unquantified environmental impacts, values, and
amenities. For purposes of complying with the Act, the weighing of the merits and drawbacks of the
various alternatives need not be displayed in a monetary cost-benefit analysis and should not be when
there are important qualitative considerations. In any event, an environmental impact statement should at
least indicate those considerations, including factors not related to environmental quality, which are likely
to be relevant and important to a decision.

Sec. 1502.24 Methodology and scientific accuracy.

Agencies shall insure the professional integrity, including scientific integrity, of the discussions and
analyses in environmental impact statements. They shall identify any methodologies used and shall make
explicit reference by footnote to the scientific and other sources relied upon for conclusions in the
statement. An agency may place discussion of methodology in an appendix.

Sec. 1502.25 Environmental review and consultation requirements.

(&) To the fullest extent possible, agencies shall prepare draft environmental impact statements
concurrently with and integrated with environmental impact analyses and related surveys and studies
required by the Fish and Wildlife Coordination Act (16 U.S.C. 661 et seq.), the National Historic
Preservation Act of 1966 (16 U.S.C. 470 et seq.), the Endangered Species Act of 1973 (16 U.S.C.
1531 et seq.), and other environmental review laws and executive orders.

(b) The draft environmental impact statement shall list all Federal permits, licenses, and other
entitlements which must be obtained in implementing the proposal. If it is uncertain whether a Federal
permit, license, or other entitlement is necessary, the draft environmental impact statement shall so
indicate.

PART 1503 — COMMENTING

Sec. 1503.1 Inviting comments.
1503.2 Duty to comment.
1503.3 Specificity of comments.
1503.4 Response to comments.

Authority: NEPA, the Environmental Quality Improvement Act of 1970, as amended (42 U.S.C. 4371 et
seq.), sec. 309 of the Clean Air Act, as amended (42 U.S.C. 7609), and E.O. 11514 (Mar. 5, 1970, as
amended by E.O. 11991, May 24, 1977).

Source: 43 FR 55997, Nov. 29, 1978, unless otherwise noted.



Sec. 1503.1 Inviting comments.

(a) After preparing a draft environmental impact statement and before preparing a final environmental
impact statement the agency shall:

(1) Obtain the comments of any Federal agency which has jurisdiction by law or special expertise
with respect to any environmental impact involved or which is authorized to develop and
enforce environmental standards.

(2) Request the comments of:

0] Appropriate State and local agencies which are authorized to develop and
enforce environmental standards;

(i) Indian tribes, when the effects may be on a reservation; and

(iii) Any agency which has requested that it receive statements on actions of the kind
proposed.

Office of Management and Budget Circular A-95 (Revised), through its system of
clearinghouses, provides a means of securing the views of State and local environmental
agencies. The clearinghouses may be used, by mutual agreement of the lead agency and the
clearinghouse, for securing State and local reviews of the draft environmental impact
statements.

(3) Request comments from the applicant, if any.

(4) Request comments from the public, affirmatively soliciting comments from those persons or
organizations who may be interested or affected.

(b) An agency may request comments on a final environmental impact statement before the decision
is finally made. In any case other agencies or persons may make comments before the final decision
unless a different time is provided under Sec. 1506.10.

Sec. 1503.2 Duty to comment.

Federal agencies with jurisdiction by law or special expertise with respect to any environmental impact
involved and agencies which are authorized to develop and enforce environmental standards shall
comment on statements within their jurisdiction, expertise, or authority. Agencies shall comment within the
time period specified for comment in Sec. 1506.10. A Federal agency may reply that it has no comment.

If a cooperating agency is satisfied that its views are adequately reflected in the environmental impact
statement, it should reply that it has no comment.

Sec. 1503.3 Specificity of comments.

(&) Comments on an environmental impact statement or on a proposed action shall be as specific as
possible and may address either the adequacy of the statement or the merits of the alternatives
discussed or both.

(b) When a commenting agency criticizes a lead agency's predictive methodology, the commenting
agency should describe the alternative methodology which it prefers and why.

(c) A cooperating agency shall specify in its comments whether it needs additional information to fulfill
other applicable environmental reviews or consultation requirements and what information it needs. In
particular, it shall specify any additional information it needs to comment adequately on the draft
statement's analysis of significant site-specific effects associated with the granting or approving by
that cooperating agency of necessary Federal permits, licenses, or entitlements.

(d) When a cooperating agency with jurisdiction by law objects to or expresses reservations about the
proposal on grounds of environmental impacts, the agency expressing the objection or reservation
shall specify the mitigation measures it considers necessary to allow the agency to grant or approve
applicable permit, license, or related requirements or concurrences.

Sec. 1503.4 Response to comments.

(&) An agency preparing a final environmental impact statement shall assess and consider comments
both individually and collectively, and shall respond by one or more of the means listed below, stating
its response in the final statement. Possible responses are to:



(1) Modify alternatives including the proposed action.

(2) Develop and evaluate alternatives not previously given serious consideration by the agency.
(3) Supplement, improve, or modify its analyses.

(4) Make factual corrections.

(5) Explain why the comments do not warrant further agency response, citing the sources,
authorities, or reasons which support the agency's position and, if appropriate, indicate those
circumstances which would trigger agency reappraisal or further response.

(b) All substantive comments received on the draft statement (or summaries thereof where the
response has been exceptionally voluminous), should be attached to the final statement whether or
not the comment is thought to merit individual discussion by the agency in the text of the statement.

(c) If changes in response to comments are minor and are confined to the responses described in
paragraphs (a)(4) and (5) of this section, agencies may write them on errata sheets and attach them to
the statement instead of rewriting the draft statement. In such cases only the comments, the
responses, and the changes and not the final statement need be circulated (Sec. 1502.19). The entire
document with a new cover sheet shall be filed as the final statement (Sec. 1506.9).

PART 1504 — PREDECISION REFERRALS TO THE COUNCIL OF PROPOSED FEDERAL ACTIONS
DETERMINED TO BE ENVIRONMENTALLY UNSATISFACTORY

Sec. 1504.1 Purpose.
1504.2 Criteria for referral.
1504.3 Procedure for referrals and response.

Authority: NEPA, the Environmental Quality Improvement Act of 1970, as amended (42 U.S.C. 4371 et
seq.), sec. 309 of the Clean Air Act, as amended (42 U.S.C. 7609), and E.O. 11514 (Mar. 5, 1970, as
amended by E.O. 11991, May 24, 1977).

Source: 43 FR 55998, Nov. 29, 1978, unless otherwise noted.
Sec. 1504.1 Purpose.

() This part establishes procedures for referring to the Council Federal interagency disagreements
concerning proposed major Federal actions that might cause unsatisfactory environmental effects. It
provides means for early resolution of such disagreements.

(b) Under section 309 of the Clean Air Act (42 U.S.C. 7609), the Administrator of the Environmental
Protection Agency is directed to review and comment publicly on the environmental impacts of
Federal activities, including actions for which environmental impact statements are prepared. If after
this review the Administrator determines that the matter is "unsatisfactory from the standpoint of public
health or welfare or environmental quality," section 309 directs that the matter be referred to the
Council (hereafter "environmental referrals").

(c) Under section 102(2)(C) of the Act other Federal agencies may make similar reviews of
environmental impact statements, including judgments on the acceptability of anticipated
environmental impacts. These reviews must be made available to the President, the Council and the
public.

Sec. 1504.2 Criteria for referral.

Environmental referrals should be made to the Council only after concerted, timely (as early as possible in
the process), but unsuccessful attempts to resolve differences with the lead agency. In determining what
environmental objections to the matter are appropriate to refer to the Council, an agency should weigh
potential adverse environmental impacts, considering:

(a) Possible violation of national environmental standards or policies.
(b) Severity.
(c) Geographical scope.



(d) Duration.

(e) Importance as precedents.

(f) Availability of environmentally preferable alternatives.

Sec. 1504.3 Procedure for referrals and response.

(a) A Federal agency making the referral to the Council shall:

(1) Advise the lead agency at the earliest possible time that it intends to refer a matter to the
Council unless a satisfactory agreement is reached.

(2) Include such advice in the referring agency's comments on the draft environmental impact
statement, except when the statement does not contain adequate information to permit an
assessment of the matter's environmental acceptability.

(3) Identify any essential information that is lacking and request that it be made available at the
earliest possible time.

(4) Send copies of such advice to the Council.

(b) The referring agency shall deliver its referral to the Council not later than twenty-five (25) days
after the final environmental impact statement has been made available to the Environmental
Protection Agency, commenting agencies, and the public. Except when an extension of this period
has been granted by the lead agency, the Council will not accept a referral after that date.

(c) The referral shall consist of:

(1) A copy of the letter signed by the head of the referring agency and delivered to the lead
agency informing the lead agency of the referral and the reasons for it, and requesting that no
action be taken to implement the matter until the Council acts upon the referral. The letter
shall include a copy of the statement referred to in (c)(2) of this section.

(2) A statement supported by factual evidence leading to the conclusion that the matter is
unsatisfactory from the standpoint of public health or welfare or environmental quality. The
statement shall:

(i)

(ii)
(i)
(iv)

v)
(Vi)

Identify any material facts in controversy and incorporate (by reference if
appropriate) agreed upon facts,

Identify any existing environmental requirements or policies which would be
violated by the matter,

Present the reasons why the referring agency believes the matter is
environmentally unsatisfactory,

Contain a finding by the agency whether the issue raised is of national importance
because of the threat to national environmental resources or policies or for some
other reason,

Review the steps taken by the referring agency to bring its concerns to the
attention of the lead agency at the earliest possible time, and

Give the referring agency's recommendations as to what mitigation alternative,
further study, or other course of action (including abandonment of the matter) are
necessary to remedy the situation.

(d) Not later than twenty-five (25) days after the referral to the Council the lead agency may deliver a
response to the Council, and the referring agency. If the lead agency requests more time and gives
assurance that the matter will not go forward in the interim, the Council may grant an extension. The

response shall:

(1) Address fully the issues raised in the referral.

(2) Be supported by evidence.

(3) Give the lead agency's response to the referring agency's recommendations.



e) Interested persons (including the applicant) may deliver their views in writing to the Council. Views
in support of the referral should be delivered not later than the referral. Views in support of the
response shall be delivered not later than the response.

f) Not later than twenty-five (25) days after receipt of both the referral and any response or upon being
informed that there will be no response (unless the lead agency agrees to a longer time), the Council
may take one or more of the following actions:

(1) Conclude that the process of referral and response has successfully resolved the problem.

(2) Initiate discussions with the agencies with the objective of mediation with referring and lead
agencies.

(3) Hold public meetings or hearings to obtain additional views and information.
(4) Determine that the issue is not one of national importance and request the referring and lead
agencies to pursue their decision process.

(5) Determine that the issue should be further negotiated by the referring and lead agencies and
is not appropriate for Council consideration until one or more heads of agencies report to the
Council that the agencies' disagreements are irreconcilable.

(6) Publish its findings and recommendations (including where appropriate a finding that the
submitted evidence does not support the position of an agency).

(7) When appropriate, submit the referral and the response together with the Council's
recommendation to the President for action.

(g) The Council shall take no longer than 60 days to complete the actions specified in paragraph
M (2), (3), or (5) of this section.

(h) When the referral involves an action required by statute to be determined on the record after
opportunity for agency hearing, the referral shall be conducted in a manner consistent with 5 U.S.C.
557(d) (Administrative Procedure Act).

[43 FR 55998, Nov. 29, 1978; 44 FR 873, Jan. 3, 1979]

PART 1505 — NEPA AND AGENCY DECISIONMAKING

Sec. 1505.1 Agency decisionmaking procedures.
1505.2 Record of decision in cases requiring environmental impact statements.
1505.3 Implementing the decision.

Authority: NEPA, the Environmental Quality Improvement Act of 1970, as amended (42 U.S.C. 4371 et
seq.), sec. 309 of the Clean Air Act, as amended (42 U.S.C. 7609), and E.O. 11514 (Mar. 5, 1970, as
amended by E.O. 11991, May 24, 1977).

Source: 43 FR 55999, Nov. 29, 1978, unless otherwise noted.
Sec. 1505.1 Agency decisionmaking procedures.

Agencies shall adopt procedures (Sec. 1507.3) to ensure that decisions are made in accordance with the
policies and purposes of the Act. Such procedures shall include but not be limited to:

(&) Implementing procedures under section 102(2) to achieve the requirements of sections 101 and
102(2).

(b) Designating the major decision points for the agency's principal programs likely to have a
significant effect on the human environment and assuring that the NEPA process corresponds with
them.

(c) Requiring that relevant environmental documents, comments, and responses be part of the record
in formal rulemaking or adjudicatory proceedings.



(d) Requiring that relevant environmental documents, comments, and responses accompany the
proposal through existing agency review processes so that agency officials use the statement in
making decisions.

(e) Requiring that the alternatives considered by the decisionmaker are encompassed by the range of
alternatives discussed in the relevant environmental documents and that the decisionmaker consider
the alternatives described in the environmental impact statement. If another decision document
accompanies the relevant environmental documents to the decisionmaker, agencies are encouraged
to make available to the public before the decision is made any part of that document that relates to
the comparison of alternatives.

Sec. 1505.2 Record of decision in cases requiring environmental impact statements.

At the time of its decision (Sec. 1506.10) or, if appropriate, its recommendation to Congress, each agency
shall prepare a concise public record of decision. The record, which may be integrated into any other
record prepared by the agency, including that required by OMB Circular A-95 (Revised), part |, sections
6(c) and (d), and Part I, section 5(b)(4), shall:

(a) State what the decision was.

(b) Identify all alternatives considered by the agency in reaching its decision, specifying the alternative
or alternatives which were considered to be environmentally preferable. An agency may discuss
preferences among alternatives based on relevant factors including economic and technical
considerations and agency statutory missions. An agency shall identify and discuss all such factors
including any essential considerations of national policy which were balanced by the agency in making
its decision and state how those considerations entered into its decision.

(c) State whether all practicable means to avoid or minimize environmental harm from the alternative
selected have been adopted, and if not, why they were not. A monitoring and enforcement program
shall be adopted and summarized where applicable for any mitigation.

Sec. 1505.3 Implementing the decision.

Agencies may provide for monitoring to assure that their decisions are carried out and should do so in
important cases. Mitigation (Sec. 1505.2(c)) and other conditions established in the environmental impact
statement or during its review and committed as part of the decision shall be implemented by the lead
agency or other appropriate consenting agency. The lead agency shall:

(&) Include appropriate conditions in grants, permits or other approvals.
(b) Condition funding of actions on mitigation.

(c) Upon request, inform cooperating or commenting agencies on progress in carrying out mitigation
measures which they have proposed and which were adopted by the agency making the decision.

(d) Upon request, make available to the public the results of relevant monitoring.

PART 1506 — OTHER REQUIREMENTS OF NEPA

Sec. 1506.1 Limitations on actions during NEPA process.
1506.2 Elimination of duplication with State and local procedures.
1506.3 Adoption.

1506.4 Combining documents.
1506.5 Agency responsibility.
1506.6 Public involvement.
1506.7 Further guidance.

1506.8 Proposals for legislation.
1506.9 Filing requirements.
1506.10 Timing of agency action.
1506.11 Emergencies.

1506.12 Effective date



Authority: NEPA, the Environmental Quality Improvement Act of 1970, as amended (42 U.S.C. 4371 et
seq.), sec. 309 of the Clean Air Act, as amended (42 U.S.C. 7609), and E.O. 11514 (Mar. 5, 1970, as
amended by E.O. 11991, May 24, 1977).

Source: 43 FR 56000, Nov. 29, 1978, unless otherwise noted.
Sec. 1506.1 Limitations on actions during NEPA process.

(a) Until an agency issues a record of decision as provided in Sec. 1505.2 (except as provided in
paragraph (c) of this section), no action concerning the proposal shall be taken which would:

(1) Have an adverse environmental impact; or
(2) Limit the choice of reasonable alternatives.

(b) If any agency is considering an application from a non-Federal entity, and is aware that the
applicant is about to take an action within the agency's jurisdiction that would meet either of the criteria
in paragraph (a) of this section, then the agency shall promptly notify the applicant that the agency will
take appropriate action to insure that the objectives and procedures of NEPA are achieved.

(c) While work on a required program environmental impact statement is in progress and the action is
not covered by an existing program statement, agencies shall not undertake in the interim any major
Federal action covered by the program which may significantly affect the quality of the human
environment unless such action:

(1) Is justified independently of the program;
(2) Is itself accompanied by an adequate environmental impact statement; and

(3) Will not prejudice the ultimate decision on the program. Interim action prejudices the ultimate
decision on the program when it tends to determine subsequent development or limit
alternatives.

(d) This section does not preclude development by applicants of plans or designs or performance of
other work necessary to support an application for Federal, State or local permits or assistance.
Nothing in this section shall preclude Rural Electrification Administration approval of minimal
expenditures not affecting the environment (e.g. long leadtime equipment and purchase options) made
by non-governmental entities seeking loan guarantees from the Administration.

Sec. 1506.2 Elimination of duplication with State and local procedures.

(a) Agencies authorized by law to cooperate with State agencies of statewide jurisdiction pursuant to
section 102(2)(D) of the Act may do so.

(b) Agencies shall cooperate with State and local agencies to the fullest extent possible to reduce
duplication between NEPA and State and local requirements, unless the agencies are specifically
barred from doing so by some other law. Except for cases covered by paragraph (a) of this section,
such cooperation shall to the fullest extent possible include:

(1) Joint planning processes.

(2) Joint environmental research and studies.

(3) Joint public hearings (except where otherwise provided by statute).
(4) Joint environmental assessments.

(c) Agencies shall cooperate with State and local agencies to the fullest extent possible to reduce
duplication between NEPA and comparable State and local requirements, unless the agencies are
specifically barred from doing so by some other law. Except for cases covered by paragraph (a) of
this section, such cooperation shall to the fullest extent possible include joint environmental impact
statements. In such cases one or more Federal agencies and one or more State or local agencies
shall be joint lead agencies. Where State laws or local ordinances have environmental impact
statement requirements in addition to but not in conflict with those in NEPA, Federal agencies shall
cooperate in fulfilling these requirements as well as those of Federal laws so that one document will
comply with all applicable laws.



(d) To better integrate environmental impact statements into State or local planning processes,
statements shall discuss any inconsistency of a proposed action with any approved State or local plan
and laws (whether or not federally sanctioned). Where an inconsistency exists, the statement should
describe the extent to which the agency would reconcile its proposed action with the plan or law.

Sec. 1506.3 Adoption.

(&) An agency may adopt a Federal draft or final environmental impact statement or portion thereof
provided that the statement or portion thereof meets the standards for an adequate statement under
these regulations.

(b) If the actions covered by the original environmental impact statement and the proposed action are
substantially the same, the agency adopting another agency's statement is not required to recirculate
it except as a final statement. Otherwise the adopting agency shall treat the statement as a draft and
recirculate it (except as provided in paragraph (c) of this section).

(c) A cooperating agency may adopt without recirculating the environmental impact statement of a
lead agency when, after an independent review of the statement, the cooperating agency concludes
that its comments and suggestions have been satisfied.

(d) When an agency adopts a statement which is not final within the agency that prepared it, or when
the action it assesses is the subject of a referral under Part 1504, or when the statement's adequacy is
the subject of a judicial action which is not final, the agency shall so specify.

Sec. 1506.4 Combining documents.

Any environmental document in compliance with NEPA may be combined with any other agency
document to reduce duplication and paperwork.

Sec. 1506.5 Agency responsibility.

() Information. If an agency requires an applicant to submit environmental information for possible
use by the agency in preparing an environmental impact statement, then the agency should assist the
applicant by outlining the types of information required. The agency shall independently evaluate the
information submitted and shall be responsible for its accuracy. If the agency chooses to use the
information submitted by the applicant in the environmental impact statement, either directly or by
reference, then the names of the persons responsible for the independent evaluation shall be included
in the list of preparers (Sec. 1502.17). It is the intent of this paragraph that acceptable work not be
redone, but that it be verified by the agency.

(b) Environmental assessments. If an agency permits an applicant to prepare an environmental
assessment, the agency, besides fulfilling the requirements of paragraph (a) of this section, shall
make its own evaluation of the environmental issues and take responsibility for the scope and content
of the environmental assessment.

(c) Environmental impact statements. Except as provided in Secs. 1506.2 and 1506.3 any
environmental impact statement prepared pursuant to the requirements of NEPA shall be prepared
directly by or by a contractor selected by the lead agency or where appropriate under Sec. 1501.6(b),
a cooperating agency. It is the intent of these regulations that the contractor be chosen solely by the
lead agency, or by the lead agency in cooperation with cooperating agencies, or where appropriate by
a cooperating agency to avoid any conflict of interest. Contractors shall execute a disclosure
statement prepared by the lead agency, or where appropriate the cooperating agency, specifying that
they have no financial or other interest in the outcome of the project. If the document is prepared by
contract, the responsible Federal official shall furnish guidance and participate in the preparation and
shall independently evaluate the statement prior to its approval and take responsibility for its scope
and contents. Nothing in this section is intended to prohibit any agency from requesting any person to
submit information to it or to prohibit any person from submitting information to any agency.



Sec. 1506.6 Public involvement.
Agencies shall:
(a) Make diligent efforts to involve the public in preparing and implementing their NEPA procedures.

(b) Provide public notice of NEPA-related hearings, public meetings, and the availability of
environmental documents so as to inform those persons and agencies who may be interested or
affected.

(1) In all cases the agency shall mail notice to those who have requested it on an individual
action.

(2) In the case of an action with effects of national concern notice shall include publication in the
Federal Register and notice by mail to national organizations reasonably expected to be
interested in the matter and may include listing in the 102 Monitor. An agency engaged in
rulemaking may provide notice by mail to national organizations who have requested that
notice regularly be provided. Agencies shall maintain a list of such organizations.

(3) Inthe case of an action with effects primarily of local concern the notice may include:

(i) Notice to State and area wide clearinghouses pursuant to OMB Circular A- 95
(Revised)

(i) Notice to Indian tribes when effects may occur on reservations.
(iii) Following the affected State's public notice procedures for comparable actions.

(iv) Publice;tion in local newspapers (in papers of general circulation rather than legal
papers).

(v) Notice through other local media.

(vi) Notice to potentially interested community organizations including small business
associations.

(vii) Publication in newsletters that may be expected to reach potentially interested
persons.

(viii) Direct mailing to owners and occupants of nearby or affected property.
(ix) Posting of notice on and off site in the area where the action is to be located.

(c) Hold or sponsor public hearings or public meetings whenever appropriate or in accordance with
statutory requirements applicable to the agency. Criteria shall include whether there is:

(1) Substantial environmental controversy concerning the proposed action or substantial interest
in holding the hearing.

(2) A request for a hearing by another agency with jurisdiction over the action supported by
reasons why a hearing will be helpful. If a draft environmental impact statement is to be
considered at a public hearing, the agency should make the statement available to the public
at least 15 days in advance (unless the purpose of the hearing is to provide information for the
draft environmental impact statement).

(d) Solicit appropriate information from the public.

(e) Explain in its procedures where interested persons can get information or status reports on
environmental impact statements and other elements of the NEPA process.

() Make environmental impact statements, the comments received, and any underlying documents
available to the public pursuant to the provisions of the Freedom of Information Act (5 U.S.C. 552),
without regard to the exclusion for interagency memoranda where such memoranda transmit
comments of Federal agencies on the environmental impact of the proposed action. Materials to be
made available to the public shall be provided to the public without charge to the extent practicable, or
at a fee which is not more than the actual costs of reproducing copies required to be sent to other
Federal agencies, including the Council.



Sec. 1506.7 Further guidance.
The Council may provide further guidance concerning NEPA and its procedures including:

(&) A handbook which the Council may supplement from time to time, which shall in plain language
provide guidance and instructions concerning the application of NEPA and these regulations.

(b) Publication of the Council's Memoranda to Heads of Agencies.

(c) In conjunction with the Environmental Protection Agency and the publication of the 102 Monitor,
notice of:

(1) Research activities;

(2) Meetings and conferences related to NEPA; and

(3) Successful and innovative procedures used by agencies to implement NEPA.
Sec. 1506.8 Proposals for legislation.

(a) The NEPA process for proposals for legislation (Sec. 1508.17) significantly affecting the quality of
the human environment shall be integrated with the legislative process of the Congress. A legislative
environmental impact statement is the detailed statement required by law to be included in a
recommendation or report on a legislative proposal to Congress. A legislative environmental impact
statement shall be considered part of the formal transmittal of a legislative proposal to Congress;
however, it may be transmitted to Congress up to 30 days later in order to allow time for completion of
an accurate statement which can serve as the basis for public and Congressional debate. The
statement must be available in time for Congressional hearings and deliberations.

(b) Preparation of a legislative environmental impact statement shall conform to the requirements of
these regulations except as follows:

(1) There need not be a scoping process.

(2) The legislative statement shall be prepared in the same manner as a draft statement, but shall
be considered the "detailed statement" required by statute; Provided, That when any of the
following conditions exist both the draft and final environmental impact statement on the
legislative proposal shall be prepared and circulated as provided by Secs. 1503.1 and

1506.10.
0] A Congressional Committee with jurisdiction over the proposal has a rule
requiring both draft and final environmental impact statements.
(ii) The proposal results from a study process required by statute (such as those

required by the Wild and Scenic Rivers Act (16 U.S.C. 1271 et seq.) and the
Wilderness Act
(16 U.S.C. 1131 et seq.)).

(i) Legislative approval is sought for Federal or federally assisted construction or
other projects which the agency recommends be located at specific geographic
locations. For proposals requiring an environmental impact statement for the
acquisition of space by the General Services Administration, a draft statement
shall accompany the Prospectus or the 11(b) Report of Building Project Surveys
to the Congress, and a final statement shall be completed before site acquisition.

(iv) The agency decides to prepare draft and final statements.

(c) Comments on the legislative statement shall be given to the lead agency which shall forward them
along with its own responses to the Congressional committees with jurisdiction.

Sec. 1506.9 Filing requirements.

Environmental impact statements together with comments and responses shall be filed with the
Environmental Protection Agency, attention Office of Federal Activities (A-104), 401 M Street SW.,
Washington, DC 20460. Statements shall be filed with EPA no earlier than they are also transmitted to



commenting agencies and made available to the public. EPA shall deliver one copy of each statement to
the Council, which shall satisfy the requirement of availability to the President. EPA may issue guidelines
to agencies to implement its responsibilities under this section and Sec. 1506.10.

Sec. 1506.10 Timing of agency action.

(&) The Environmental Protection Agency shall publish a notice in the Federal Register each week of
the environmental impact statements filed during the preceding week. The minimum time periods set
forth in this section shall be calculated from the date of publication of this notice.

(b) No decision on the proposed action shall be made or recorded under Sec. 1505.2 by a Federal
agency until the later of the following dates:

(1) Ninety (90) days after publication of the notice described above in paragraph (a) of this
section for a draft environmental impact statement.

(2) Thirty (30) days after publication of the notice described above in paragraph (a) of this section
for a final environmental impact statement.

An exception to the rules on timing may be made in the case of an agency decision which is subject to
a formal internal appeal. Some agencies have a formally established appeal process which allows
other agencies or the public to take appeals on a decision and make their views known, after
publication of the final environmental impact statement. In such cases, where a real opportunity exists
to alter the decision, the decision may be made and recorded at the same time the environmental
impact statement is published. This means that the period for appeal of the decision and the 30-day
period prescribed in paragraph (b)(2) of this section may run concurrently. In such cases the
environmental impact statement shall explain the timing and the public's right of appeal. An agency
engaged in rulemaking under the Administrative Procedure Act or other statute for the purpose of
protecting the public health or safety, may waive the time period in paragraph (b)(2) of this section and
publish a decision on the final rule simultaneously with publication of the notice of the availability of the
final environmental impact statement as described in paragraph (a) of this section.

(c) If the final environmental impact statement is filed within ninety (90) days after a draft
environmental impact statement is filed with the Environmental Protection Agency, the minimum thirty
(30) day period and the minimum ninety (90) day period may run concurrently. However, subject to
paragraph (d) of this section agencies shall allow not less than 45 days for comments on draft
statements.

(d) The lead agency may extend prescribed periods. The Environmental Protection Agency may
upon a showing by the lead agency of compelling reasons of national policy reduce the prescribed
periods and may upon a showing by any other Federal agency of compelling reasons of national
policy also extend prescribed periods, but only after consultation with the lead agency. (Also see Sec.
1507.3(d).) Failure to file timely comments shall not be a sufficient reason for extending a period. If
the lead agency does not concur with the extension of time, EPA may not extend it for more than 30
days. When the Environmental Protection Agency reduces or extends any period of time it shall notify
the Council.

[43 FR 56000, Nov. 29, 1978; 44 FR 874, Jan. 3, 1979]
Sec. 1506.11 Emergencies.

Where emergency circumstances make it necessary to take an action with significant environmental
impact without observing the provisions of these regulations, the Federal agency taking the action should
consult with the Council about alternative arrangements. Agencies and the Council will limit such
arrangements to actions necessary to control the immediate impacts of the emergency. Other actions
remain subject to NEPA review.

Sec. 1506.12 Effective date.

The effective date of these regulations is July 30, 1979, except that for agencies that administer programs
that qualify under section 102(2)(D) of the Act or under section 104(h) of the Housing and Community
Development Act of 1974 an additional four months shall be allowed for the State or local agencies to
adopt their implementing procedures.



(a) These regulations shall apply to the fullest extent practicable to ongoing activities and
environmental documents begun before the effective date. These regulations do not apply to an
environmental impact statement or supplement if the draft statement was filed before the effective
date of these regulations. No completed environmental documents need be redone by reasons of
these regulations. Until these regulations are applicable, the Council's guidelines published in the
Federal Register of August 1, 1973, shall continue to be applicable. In cases where these regulations
are applicable the guidelines are superseded. However, nothing shall prevent an agency from
proceeding under these regulations at an earlier time.

(b) NEPA shall continue to be applicable to actions begun before January 1, 1970, to the fullest
extent possible.

PART 1507— AGENCY COMPLIANCE

Sec. 1507.1 Compliance.
1507.2 Agency capability to comply.
1507.3 Agency procedures.

Authority: NEPA, the Environmental Quality Improvement Act of 1970, as amended (42 U.S.C. 4371 et
seq.), sec. 309 of the Clean Air Act, as amended (42 U.S.C. 7609), and E.O. 11514 (Mar. 5, 1970, as
amended by E.O. 11991, May 24, 1977).

Source: 43 FR 56002, Nov. 29, 1978, unless otherwise noted.
Sec. 1507.1 Compliance.

All agencies of the Federal Government shall comply with these regulations. It is the intent of these
regulations to allow each agency flexibility in adapting its implementing procedures authorized by Sec.
1507.3 to the requirements of other applicable laws.

Sec. 1507.2 Agency capability to comply.

Each agency shall be capable (in terms of personnel and other resources) of complying with the
requirements enumerated below. Such compliance may include use of other's resources, but the using
agency shall itself have sufficient capability to evaluate what others do for it. Agencies shall:

(a) Fulfill the requirements of section 102(2)(A) of the Act to utilize a systematic, interdisciplinary
approach which will insure the integrated use of the natural and social sciences and the environmental
design arts in planning and in decisionmaking which may have an impact on the human environment.
Agencies shall designate a person to be responsible for overall review of agency NEPA compliance.

(b) ldentify methods and procedures required by section 102(2)(B) to insure that presently
unquantified environmental amenities and values may be given appropriate consideration.

(c) Prepare adequate environmental impact statements pursuant to section 102(2)(C) and comment
on statements in the areas where the agency has jurisdiction by law or special expertise or is
authorized to develop and enforce environmental standards.

(d) Study, develop, and describe alternatives to recommended courses of action in any proposal
which involves unresolved conflicts concerning alternative uses of available resources. This
requirement of section 102(2)(E) extends to all such proposals, not just the more limited scope of
section 102(2)(C)(iii) where the discussion of alternatives is confined to impact statements.

(e) Comply with the requirements of section 102(2)(H) that the agency initiate and utilize ecological
information in the planning and development of resource-oriented projects.

(f) Fulfill the requirements of sections 102(2)(F), 102(2)(G), and 102(2)(l), of the Act and of Executive
Order 11514, Protection and Enhancement of Environmental Quality, Sec. 2.

Sec. 1507.3 Agency procedures.

(a) Not later than eight months after publication of these regulations as finally adopted in the Federal
Register, or five months after the establishment of an agency, whichever shall come later, each agency



shall as necessary adopt procedures to supplement these regulations. When the agency is a
department, major subunits are encouraged (with the consent of the department) to adopt their own
procedures. Such procedures shall not paraphrase these regulations. They shall confine themselves
to implementing procedures. Each agency shall consult with the Council while developing its
procedures and before publishing them in the Federal Register for comment. Agencies with similar
programs should consult with each other and the Council to coordinate their procedures, especially for
programs requesting similar information from applicants. The procedures shall be adopted only after
an opportunity for public review and after review by the Council for conformity with the Act and these
regulations. The Council shall complete its review within 30 days. Once in effect they shall be filed
with the Council and made readily available to the public. Agencies are encouraged to publish
explanatory guidance for these regulations and their own procedures. Agencies shall continue to
review their policies and procedures and in consultation with the Council to revise them as necessary
to ensure full compliance with the purposes and provisions of the Act.

(b) Agency procedures shall comply with these regulations except where compliance would be
inconsistent with statutory requirements and shall include:

(1) Those procedures required by Secs. 1501.2(d), 1502.9(c)(3), 1505.1, 1506.6(e), and 1508.4.
(2) Specific criteria for and identification of those typical classes of action:
0] Which normally do require environmental impact statements.

(ii) Which normally do not require either an environmental impact statement or an
environmental assessment (categorical exclusions (Sec. 1508.4)).

(iii) Which normally require environmental assessments but not necessarily
environmental impact statements.

(c) Agency procedures may include specific criteria for providing limited exceptions to the provisions
of these regulations for classified proposals. They are proposed actions which are specifically
authorized under criteria established by an Executive Order or statute to be kept secret in the interest
of national defense or foreign policy and are in fact properly classified pursuant to such Executive
Order or statute. Environmental assessments and environmental impact statements which address
classified proposals may be safeguarded and restricted from public dissemination in accordance with
agencies' own regulations applicable to classified information. These documents may be organized
so that classified portions can be included as annexes, in order that the unclassified portions can be
made available to the public.

(d) Agency procedures may provide for periods of time other than those presented in Sec. 1506.10
when necessary to comply with other specific statutory requirements.

(e) Agency procedures may provide that where there is a lengthy period between the agency's
decision to prepare an environmental impact statement and the time of actual preparation, the notice
of intent required by Sec. 1501.7 may be published at a reasonable time in advance of preparation of
the draft statement.

PART 1508 — TERMINOLOGY AND INDEX

Sec. 1508.1 Terminology.
1508.2 Act.
1508.3 Affecting.
1508.4 Categorical exclusion.
1508.5 Cooperating agency.
1508.6 Council.
1508.7 Cumulative impact.
1508.8 Effects.
1508.9 Environmental assessment.
1508.10 Environmental document.
1508.11 Environmental impact statement.
1508.12 Federal agency.



1508.13 Finding of no significant impact.
1508.14 Human environment.
1508.15 Jurisdiction by law.
1508.16 Lead agency.
1508.17 Legislation.

1508.18 Major Federal action.
1508.19 Matter.

1508.20 Mitigation.

1508.21 NEPA process.
1508.22 Notice of intent.
1508.23 Proposal.

1508.24 Referring agency.
1508.25 Scope.

1508.26 Special expertise.
1508.27 Significantly.
1508.28 Tiering.

Authority: NEPA, the Environmental Quality Improvement Act of 1970, as amended (42 U.S.C. 4371 et
seq.), sec. 309 of the Clean Air Act, as amended (42 U.S.C. 7609), and E.O. 11514 (Mar. 5, 1970, as
amended by E.O. 11991, May 24, 1977).

Source: 43 FR 56003, Nov. 29, 1978, unless otherwise noted.

Sec. 1508.1 Terminology.

The terminology of this part shall be uniform throughout the Federal Government.
Sec. 1508.2 Act.

"Act" means the National Environmental Policy Act, as amended (42 U.S.C. 4321, et seq.) which is also
referred to as "NEPA."

Sec. 1508.3 Affecting.
"Affecting” means will or may have an effect on.
Sec. 1508.4 Categorical exclusion.

"Categorical exclusion" means a category of actions which do not individually or cumulatively have a
significant effect on the human environment and which have been found to have no such effect in
procedures adopted by a Federal agency in implementation of these regulations (Sec. 1507.3) and for
which, therefore, neither an environmental assessment nor an environmental impact statement is required.
An agency may decide in its procedures or otherwise, to prepare environmental assessments for the
reasons stated in Sec. 1508.9 even though it is not required to do so. Any procedures under this section
shall provide for extraordinary circumstances in which a normally excluded action may have a significant
environmental effect.

Sec. 1508.5 Cooperating agency.

"Cooperating agency" means any Federal agency other than a lead agency which has jurisdiction by law
or special expertise with respect to any environmental impact involved in a proposal (or a reasonable
alternative) for legislation or other major Federal action significantly affecting the quality of the human
environment. The selection and responsibilities of a cooperating agency are described in Sec. 1501.6. A
State or local agency of similar qualifications or, when the effects are on a reservation, an Indian Tribe,
may by agreement with the lead agency become a cooperating agency.

Sec. 1508.6 Council.
"Council" means the Council on Environmental Quality established by Title Il of the Act.



Sec. 1508.7 Cumulative impact.

"Cumulative impact" is the impact on the environment which results from the incremental impact of the
action when added to other past, present, and reasonably foreseeable future actions regardless of what
agency (Federal or non-Federal) or person undertakes such other actions. Cumulative impacts can result
from individually minor but collectively significant actions taking place over a period of time.

Sec. 1508.8 Effects.
"Effects" include:
(a) Direct effects, which are caused by the action and occur at the same time and place.

(b) Indirect effects, which are caused by the action and are later in time or farther removed in distance,
but are still reasonably foreseeable. Indirect effects may include growth inducing effects and other
effects related to induced changes in the pattern of land use, population density or growth rate, and
related effects on air and water and other natural systems, including ecosystems.

Effects and impacts as used in these regulations are synonymous. Effects includes ecological (such as
the effects on natural resources and on the components, structures, and functioning of affected
ecosystems), aesthetic, historic, cultural, economic, social, or health, whether direct, indirect, or
cumulative. Effects may also include those resulting from actions which may have both beneficial and
detrimental effects, even if on balance the agency believes that the effect will be beneficial.

Sec. 1508.9 Environmental assessment.
"Environmental assessment":
(&) Means a concise public document for which a Federal agency is responsible that serves to:

(1) Briefly provide sufficient evidence and analysis for determining whether to prepare an
environmental impact statement or a finding of no significant impact.

(2) Aid an agency's compliance with the Act when no environmental impact statement is
necessary.

(3) Facilitate preparation of a statement when one is necessary.

(b) Shall include brief discussions of the need for the proposal, of alternatives as required by section
102(2)(E), of the environmental impacts of the proposed action and alternatives, and a listing of
agencies and persons consulted.

Sec. 1508.10 Environmental document.

"Environmental document" includes the documents specified in Sec. 1508.9 (environmental assessment),
Sec. 1508.11 (environmental impact statement), Sec. 1508.13 (finding of no significant impact), and Sec.
1508.22 (notice of intent).

Sec. 1508.11 Environmental impact statement.

"Environmental impact statement" means a detailed written statement as required by section 102(2)(C) of
the Act.

Sec. 1508.12 Federal agency.

"Federal agency" means all agencies of the Federal Government. It does not mean the Congress, the
Judiciary, or the President, including the performance of staff functions for the President in his Executive
Office. It also includes for purposes of these regulations States and units of general local government and
Indian tribes assuming NEPA responsibilities under section 104(h) of the Housing and Community
Development Act of 1974.

Sec. 1508.13 Finding of no significant impact.

"Finding of no significant impact" means a document by a Federal agency briefly presenting the reasons
why an action, not otherwise excluded (Sec. 1508.4), will not have a significant effect on the human
environment and for which an environmental impact statement therefore will not be prepared. It shall



include the environmental assessment or a summary of it and shall note any other environmental
documents related to it (Sec. 1501.7(a)(5)). If the assessment is included, the finding need not repeat any
of the discussion in the assessment but may incorporate it by reference.

Sec. 1508.14 Human environment.

"Human environment" shall be interpreted comprehensively to include the natural and physical
environment and the relationship of people with that environment. (See the definition of "effects” (Sec.
1508.8).) This means that economic or social effects are not intended by themselves to require
preparation of an environmental impact statement. When an environmental impact statement is prepared
and economic or social and natural or physical environmental effects are interrelated, then the
environmental impact statement will discuss all of these effects on the human environment.

Sec. 1508.15 Jurisdiction by law.
"Jurisdiction by law" means agency authority to approve, veto, or finance all or part of the proposal.
Sec. 1508.16 Lead agency.

"Lead agency" means the agency or agencies preparing or having taken primary responsibility for
preparing the environmental impact statement.

Sec. 1508.17 Legislation.

"Legislation” includes a bill or legislative proposal to Congress developed by or with the significant
cooperation and support of a Federal agency, but does not include requests for appropriations. The test
for significant cooperation is whether the proposal is in fact predominantly that of the agency rather than
another source. Drafting does not by itself constitute significant cooperation. Proposals for legislation
include requests for ratification of treaties. Only the agency which has primary responsibility for the
subject matter involved will prepare a legislative environmental impact statement.

Sec. 1508.18 Major Federal action.

"Major Federal action" includes actions with effects that may be major and which are potentially subject to
Federal control and responsibility. Major reinforces but does not have a meaning independent of
significantly (Sec. 1508.27). Actions include the circumstance where the responsible officials fail to act
and that failure to act is reviewable by courts or administrative tribunals under the Administrative
Procedure Act or other applicable law as agency action.

(a) Actions include new and continuing activities, including projects and programs entirely or partly
financed, assisted, conducted, regulated, or approved by federal agencies; new or revised agency
rules, regulations, plans, policies, or procedures; and legislative proposals (Secs. 1506.8, 1508.17).
Actions do not include funding assistance solely in the form of general revenue sharing funds,
distributed under the State and Local Fiscal Assistance Act of 1972, 31 U.S.C. 1221 et seq., with no
Federal agency control over the subsequent use of such funds. Actions do not include bringing
judicial or administrative civil or criminal enforcement actions.

(b) Federal actions tend to fall within one of the following categories:

(1) Adoption of official policy, such as rules, regulations, and interpretations adopted pursuant to
the Administrative Procedure Act, 5 U.S.C. 551 et seq.; treaties and international conventions
or agreements; formal documents establishing an agency's policies which will result in or
substantially alter agency programs.

(2) Adoption of formal plans, such as official documents prepared or approved by federal
agencies which guide or prescribe alternative uses of Federal resources, upon which future
agency actions will be based.

(3) Adoption of programs, such as a group of concerted actions to implement a specific policy or
plan; systematic and connected agency decisions allocating agency resources to implement a
specific statutory program or executive directive.

(4) Approval of specific projects, such as construction or management activities located in a
defined geographic area. Projects include actions approved by permit or other regulatory
decision as well as federal and federally assisted activities.



Sec. 1508.19 Matter.

"Matter" includes for purposes of Part 1504:
(a) With respect to the Environmental Protection Agency, any proposed legislation, project, action or
regulation as those terms are used in section 309(a) of the Clean Air Act (42 U.S.C. 7609).
(b) With respect to all other agencies, any proposed major federal action to which section 102(2)(C) of
NEPA applies.

Sec. 1508.20 Mitigation.

"Mitigation" includes:
(a) Avoiding the impact altogether by not taking a certain action or parts of an action.
(b) Minimizing impacts by limiting the degree or magnitude of the action and its implementation.
(c) Rectifying the impact by repairing, rehabilitating, or restoring the affected environment.

(d) Reducing or eliminating the impact over time by preservation and maintenance operations during
the life of the action.

(e) Compensating for the impact by replacing or providing substitute resources or environments.
Sec. 1508.21 NEPA process.

"NEPA process" means all measures necessary for compliance with the requirements of section 2 and
Title | of NEPA.

Sec. 1508.22 Notice of intent.

“Notice of intent" means a notice that an environmental impact statement will be prepared and considered.
The notice shall briefly:

(a) Describe the proposed action and possible alternatives.

(b) Describe the agency's proposed scoping process including whether, when, and where any
scoping meeting will be held.

(c) State the name and address of a person within the agency who can answer questions about the
proposed action and the environmental impact statement.

Sec. 1508.23 Proposal.

"Proposal" exists at that stage in the development of an action when an agency subject to the Act has a
goal and is actively preparing to make a decision on one or more alternative means of accomplishing that
goal and the effects can be meaningfully evaluated. Preparation of an environmental impact statement on
a proposal should be timed (Sec. 1502.5) so that the final statement may be completed in time for the
statement to be included in any recommendation or report on the proposal. A proposal may exist in fact
as well as by agency declaration that one exists.

Sec. 1508.24 Referring agency.

"Referring agency" means the federal agency which has referred any matter to the Council after a
determination that the matter is unsatisfactory from the standpoint of public health or welfare or
environmental quality.

Sec. 1508.25 Scope.

Scope consists of the range of actions, alternatives, and impacts to be considered in an environmental
impact statement. The scope of an individual statement may depend on its relationships to other
statements (Secs.1502.20 and 1508.28). To determine the scope of environmental impact statements,
agencies shall consider 3 types of actions, 3 types of alternatives, and 3 types of impacts. They include:

(a) Actions (other than unconnected single actions) which may be:

(1) Connected actions, which means that they are closely related and therefore should be
discussed in the same impact statement. Actions are connected if they:


http:Secs.1502.20

(2)
3)

0] Automatically trigger other actions which may require environmental impact
statements

(i) Cannot or will not proceed unless other actions are taken previously or
simultaneously.

(iii) Are interdependent parts of a larger action and depend on the larger action for
their justification.

Cumulative actions, which when viewed with other proposed actions have cumulatively
significant impacts and should therefore be discussed in the same impact statement.

Similar actions, which when viewed with other reasonably foreseeable or proposed agency
actions, have similarities that provide a basis for evaluating their environmental consequences
together, such as common timing or geography. An agency may wish to analyze these
actions in the same impact statement. It should do so when the best way to assess
adequately the combined impacts of similar actions or reasonable alternatives to such actions
is to treat them in a single impact statement.

(b) Alternatives, which include:

(1)
()
()

No action alternative.
Other reasonable courses of actions.
Mitigation measures (not in the proposed action).

(c) Impacts, which may be:

(1)
(2)
®3)

Direct.
Indirect.
Cumulative.

Sec. 1508.26 Special expertise.

"Special expertise" means statutory responsibility, agency mission, or related program experience.
Sec. 1508.27 Significantly.
"Significantly" as used in NEPA requires considerations of both context and intensity:

(&) Context. This means that the significance of an action must be analyzed in several contexts such
as society as a whole (human, national), the affected region, the affected interests, and the locality.
Significance varies with the setting of the proposed action. For instance, in the case of a site-specific
action, significance would usually depend upon the effects in the locale rather than in the world as a
whole. Both short- and long-term effects are relevant.

(b) Intensity. This refers to the severity of impact. Responsible officials must bear in mind that more
than one agency may make decisions about partial aspects of a major action. The following should be
considered in evaluating intensity:

1)
(2)
(3)
(4)
()
(6)

Impacts that may be both beneficial and adverse. A significant effect may exist even if the
Federal agency believes that on balance the effect will be beneficial.

The degree to which the proposed action affects public health or safety.

Unique characteristics of the geographic area such as proximity to historic or cultural
resources, park lands, prime farmlands, wetlands, wild and scenic rivers, or ecologically
critical areas.

The degree to which the effects on the quality of the human environment are likely to be highly
controversial.

The degree to which the possible effects on the human environment are highly uncertain or
involve unique or unknown risks.

The degree to which the action may establish a precedent for future actions with significant
effects or represents a decision in principle about a future consideration.



(7) Whether the action is related to other actions with individually insignificant but cumulatively
significant impacts. Significance exists if it is reasonable to anticipate a cumulatively
significant impact on the environment. Significance cannot be avoided by terming an action
temporary or by breaking it down into small component parts.

(8) The degree to which the action may adversely affect districts, sites, highways, structures, or
objects listed in or eligible for listing in the National Register of Historic Places or may cause
loss or destruction of significant scientific, cultural, or historical resources.

(9) The degree to which the action may adversely affect an endangered or threatened species or
its habitat that has been determined to be critical under the Endangered Species Act of 1973.

(10) Whether the action threatens a violation of Federal, State, or local law or requirements
imposed for the protection of the environment.

[43 FR 56003, Nov. 29, 1978; 44 FR 874, Jan. 3, 1979]
Sec. 1508.28 Tiering.

"Tiering" refers to the coverage of general matters in broader environmental impact statements (such as
national program or policy statements) with subsequent narrower statements or environmental analyses
(such as regional or basinwide program statements or ultimately site-specific statements) incorporating by
reference the general discussions and concentrating solely on the issues specific to the statement
subsequently prepared. Tiering is appropriate when the sequence of statements or analyses is:

(a) From a program, plan, or policy environmental impact statement to a program, plan, or policy
statement or analysis of lesser scope or to a site- specific statement or analysis.

(b) From an environmental impact statement on a specific action at an early stage (such as need and
site selection) to a supplement (which is preferred) or a subsequent statement or analysis at a later
stage (such as environmental mitigation). Tiering in such cases is appropriate when it helps the lead
agency to focus on the issues which are ripe for decision and exclude from consideration issues
already decided or not yet ripe.
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DEPARTMENT OF THE INTERIOR

Office of the Secretary

43 CFR Part 46
RIN 1090-AA95
Implementation of the National

Environmental Policy Act (NEPA) of
1969

AGENCY: Office of the Secretary, Interior.
ACTION: Final rule.

SUMMARY: The Department of the
Interior (Department) is amending its
regulations by adding a new part to
codify its procedures for implementing
the National Environmental Policy Act
(NEPA), which are currently located in
chapters 1-6 of Part 516 of the
Departmental Manual (DM). This rule
contains Departmental policies and
procedures for compliance with NEPA,
Executive Order (E.O.) 11514, E.O.
13352 and the Council on
Environmental Quality’s (CEQ)
regulations (40 CFR Parts 1500—1508).
Department officials will use this rule in
conjunction with and supplementary to
these authorities. The Department
believes that codifying the procedures
in regulations that are consistent with
NEPA and the CEQ regulations will
provide greater visibility to that which
was previously contained in the DM and
enhance cooperative conservation by
highlighting opportunities for public
engagement and input in the NEPA
process.

The Department will continue to
maintain Department’s information and
explanatory guidance pertaining to
NEPA in the DM and Environmental
Statement Memoranda (ESM) to assist
bureaus in complying with NEPA.
Bureau-specific NEPA procedures
remain in 516 DM Chapters 8—15 and
bureau guidance in explanatory and
informational directives. Maintaining
explanatory information in the
Department’s DM chapters and ESM,
and bureau-specific explanatory and
informational directives will facilitate
timely responses to new ideas, new
information, procedural interpretations,
training needs, and editorial changes to
assist field offices when implementing
the NEPA process.

EFFECTIVE DATE: November 14, 2008.
FOR FURTHER INFORMATION CONTACT: Dr.
Vijai N. Rai, Team Leader, Natural
Resources Management, Office of
Environmental Policy and Compliance,
1849 C Street, NW., Washington, DC
20240. Telephone: 202-208-6661. E-
mail: vijai rai@ios.doi.gov.
SUPPLEMENTARY INFORMATION: As a part
of the conversion of the Department’s

NEPA procedures from 516 DM to
regulations, a number of key changes
have been made. This rule:

¢ Clarifies which actions are subject
to NEPA section 102(2) by locating all
relevant CEQ guidance in one place,
along with supplementary Department
procedures.

e Establishes the Department’s
documentation requirements for
urgently needed emergency responses.
The Responsible Official (RO) must
assess and minimize potential
environmental damage to the extent
consistent with protecting life, property,
and important natural, cultural and
historic resources and, after the
emergency, document that an
emergency existed and describe the
responsive actions taken.

e Incorporates CEQ guidance that the
effects of a past action relevant to a
cumulative impacts analysis of a
proposed action may in some cases be
documented by describing the current
state of the resource the RO expects will
be affected.

e (Clarifies that the Department has
discretion to determine, on a case-by-
case basis, how to involve the public in
the preparation of EAs.

o Highlights that adaptive
management strategies may be
incorporated into alternatives, including
the proposed action.

e Incorporates language from the
statute and CEQ guidance that EAs need
only analyze the proposed action and
may proceed without consideration of
additional alternatives when there are
no unresolved conflicts concerning
alternative uses of available resources.

This rule is organized under subparts
A through E, covering the material
currently in 516 DM Chapters 1 through
6. The Department is replacing these
chapters with new 516 DM Chapters 1—
3, which will include explanatory
guidance on these regulations. These
revised chapters will be available to the
public before the effective date of this
rule and will be found at http://
www.doi.gov/oepc. The Department did
not include 516 DM Chapter 7 in this
rule because it provides internal
administrative guidance specific to
Department review of environmental
documents and project proposals
prepared by other Federal agencies.
Chapters 8—15 of 516 DM continue to
contain bureau-specific NEPA
implementing procedures. In addition,
other guidance pertaining to the
Department’s NEPA regulations and the
bureaus’ NEPA procedures will be
contained in explanatory and
informational directives. These
explanatory and information directives
will be contained either in the DM or

ESM (for Departmental guidance),
bureau NEPA handbooks (for bureau-
specific guidance), or both.

The CEQ was consulted on the
proposed and final rule. CEQ issued a
letter stating that CEQ has reviewed this
rule and found it to be in conformity
with NEPA and CEQ regulations (per 40
CFR 1507.3 and NEPA section
102(2)(B)).

Comments on the Proposal

This rule was published as a proposed
rule in the Federal Register (73 FR 126)
on January 2, 2008, and there was a 60-
day comment period that closed on
March 3, 2008. The Department
received 100 comments. These
comments were in the form of letters, e-
mails, and faxes. Of the 100 comments
received 50 were substantive; the
remaining comments were all variations
of a single form letter addressing one or
more of three issues, which have been
addressed below. The Department very
much appreciates the response of the
public, which has assisted the
Department in improving the clarity of
this final rule.

In addition to changes made to the
final rule in response to specific
comments received, which are noted
below, the Department has made minor
revisions throughout in order to
improve the clarity of the rule. In
general, these latter revisions do not
change the substance or meaning of any
of the provisions proposed on January 2,
2008, except in one or two instances as
noted. As contemplated in the preamble
to the proposed rule, the Department
has added a provision specifying the
circumstances in which an
Environmental Assessment (EA) may
tier to an Environmental Impact
Statement (EIS) and in which a bureau
may reach a Finding of No Significant
Impact (FONSI) or Finding of No New
Significant Impact (FONNSI). Please see
paragraph 46.140(c).

General Comments on the Proposed
Rule

Comment: Several commenters
questioned the rationale for moving the
Department’s NEPA procedures from
the DM to regulations and requested
further clarification of this rationale.

Response: The Department believes
that codifying the procedures in
regulation will provide greater visibility
to that which was previously contained
in the DM and highlight opportunities
for public engagement and input in the
NEPA process. The Department believes
that this greater accessibility of the
regulations, when published in the Code
of Federal Regulations (CFR), will allow
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the public to more easily participate in
the NEPA process.

Comment: Some commenters stated
that the Department should include the
issue of global climate change in all
environmental analysis documents.
They stated that the Department has a
legal obligation under NEPA to analyze
the effects of global climate change as
shaping the context within which
proposed actions take place, as well as
the impacts of proposed projects on
climate change. Another group
recommended that the Department
include a mandate that an
environmental analysis of climate
change impacts be included in the
NEPA analysis prepared for Resource
Management Plans (RMPs). Several
groups suggested that the Department
should require planning documents for
fossil fuel developments to consider
various energy alternatives, including
conservation and energy efficiency.
They also recommended that the
Department analyze greenhouse gas
emissions in all decision documents
related to energy development on public
lands. Another commenter suggested
that the Department compile
information about landscape changes in
response to climate change to use for
programmatic NEPA documents.

Response: Climate change issues can
arise in relation to the consideration of
whether there are direct or indirect
effects of the greenhouse gas emissions
from a proposed action, the cumulative
effect of greenhouse gas emissions, and
the effect of climate change on the
proposed action or alternatives. The
extent to which agencies address the
effects of climate change on the aspects
of the environment affected by the
proposed action depends on the specific
effects of the proposed action, their
nexus with climate change effects on the
same aspects of the environment, and
their implications for adaptation to the
effects of climate change. Whether and
to what extent greenhouse gas emissions
and/or climate change effects warrant
analysis is the type of determination
that Responsible Officials make when
determining the appropriate scope of
the NEPA analysis. Extensive discussion
regarding the role of the Department, as
well as the Federal government as a
whole, with respect to the effects of
greenhouse gas emissions and/or global
climate change is beyond the scope of
this rule concerning environmental
analysis generally. Consequently, the
final rule does not contain explicit
provisions addressing global climate
change.

Comment: One commenter stated that
the Department should include a
provision that agencies must seek input

through the NEPA process from local,
regional, State, and tribal health
agencies when making decisions that
may impact human health. Several
groups recommend requiring a Health
Impact Assessment (which is a tool used
by the World Health Organization)
when a project may impact human
health.

Response: The Department
appreciates this suggestion but does not
believe inclusion of a specific
requirement in this regard is appropriate
in this rule. Individual bureaus of the
Department have addressed and will
continue to address possible impacts to
human health in certain circumstances,
such as with respect to subsistence
issues in Alaska. Whether or not a
Health Impact Assessment is the
appropriate means to assess potential
impacts on human health with regard to
a particular proposal is the type of
determination that Responsible Officials
make for all manner of possible impacts
when determining the appropriate scope
of the NEPA analysis.

Responses to Comments on Individual
Provisions, Including Analysis of
Changes Made

The following paragraphs contain
responses to comments made on
individual provisions of the proposed
rule and incorporate discussion of
changes made to the rule as proposed in
January 2008.

Subpart A: General Information

Section 46.10 Purpose of this Part. A
new paragraph (c) has been added to
clarify that, in accordance with CEQ
regulations at 40 CFR 1500.3, trivial
violations of these regulations are not
intended to give rise to any independent
cause of action.

Section 46.30 Definitions. This
section supplements the terms found in
the CEQ regulations and adds several
new definitions. The terms affected are
the following: Adaptive management;
Bureau; Community-based training;
Controversial; Environmental Statement
Memoranda; Environmentally preferable
alternative; No action alternative;
Proposed action; Reasonably foreseeable
future actions; and Responsible Official.
A definition of consensus-based
management has been placed in section
46.110. The definitions of no action
alternative and proposed action have
been moved to this section for the final
rule from proposed section 46.420, as
these terms may apply to both EAs and
EISs. Comments and responses
addressing these terms may be found
below, in the discussion of section
46.420.

Comment: Several commenters
expressed concern that the definition of
“community” may be “misinterpreted
in a variety of ways to mean local and
county governments affected by a
proposed action, or communities of
individuals with a common interest in
the project who do not necessarily live
in the area directly affected by the
project.” Several groups recommended
that the Department include and review
the definition(s) in Environmental
Statement Memorandum No. ESM03-7.

Response: Because of the possibility
of confusion noted by the commenter,
the Department has included a
provision at section 46.110 focusing on
“consensus-based management” as
incorporating the ideas reflected in the
emphasis on community involvement in
the NEPA process. In developing the
provision addressing consensus-based
management, the Department relied
upon the existing ESM03-7.

Comment: Many commenters
expressed concerns with the proposed
definition of “controversial.” Some
stated that the size or nature of a
proposed action should not render the
action controversial under NEPA.
Several individuals are concerned that
the proposed definition of
“controversial”” would render all
proposed projects on public lands as
being controversial and will protract
NEPA analyses. One group applauded
the Department for defining
“controversial” in terms of disputes
over the bio-physical effects of a project
rather than merely opposition to a
project.

Response: The language in the
proposed rule reflects current case
precedent on the meaning of
“controversial” under NEPA and has
been retained, but with modification to
address the confusion regarding the
reference to “size” and “‘nature” in the
final rule. Courts have consistently
specified that disagreement must be
with respect to the character of the
effects on the quality of the human
environment in order to be considered
to be “controversial” within the
meaning of NEPA, rather than a mere
matter of the unpopularity of a proposal.
See Como-Falcon Coalition, Inc. v. U.S.
Dept. of Labor, 609 F.2d 342 (8th Cir.
1978), cert. denied, 446 U.S. 936 (‘“Mere
opposition to federal project does not
make project controversial so as to
require environmental impact
statement.”’)

Comment: Some commenters
suggested that the definition of
“environmentally preferable
alternatives” does not make clear
whether the requirement applies to
Records of Decision (RODs) on projects
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analyzed in an EIS or EA or only to
those analyzed in an EIS. They
recommended adding a sentence at the
end of the definition clarifying that the
requirement applies to EAs and EISs.

Response: CEQ regulations require the
identification of at least one
environmentally preferable alternative
in a ROD, which is the decision
document issued after completion of an
EIS. (40 CFR 1505.2(b); see also
Question 6b of CEQ’s “Forty Most
Asked Questions Concerning CEQ’s
National Environmental Policy Act
Regulations,” 46 Fed. Reg. 18026 (Mar.
23, 1981), as amended (hereinafter
CEQ’s “Forty Most Asked Questions”).
The CEQ regulations do not identify the
decision document issued after
completion of an EA/FONSI, and
bureaus do not issue RODs in this
situation. Therefore, the Department has
not changed the definition in response
to this comment.

Comment: Several commenters
expressed reservations about the
definition of Preliminary Environmental
Impact Statement (PEIS). They
suggested that the role of the PEIS be
clarified. One commenter wanted the
Department to include provisions on
how the scoping process and the PEIS
will interact. Others wanted to know
what level of detail should be included
in a PEIS and whether use of a PEIS
would introduce an additional
requirement for public comment. One
commenter strongly disagreed with the
use of a PEIS, stating that the use of a
PEIS could delay a DEIS or FEIS and
could add additional expenses to
private proponents that are funding
NEPA projects. They recommended that
the Department add a provision to the
rule that would enforce time restrictions
on the PEIS process.

Response: Because of the confusion
and concern surrounding the PEIS, and
upon further reflection, the Department
has decided not to include this
provision in the final rule. The
definition in the proposed rule found at
section 46.30 and description in
sections 46.415 and 46.420 have been
removed in the final rule. The
Department continues to encourage
collaboration with the public in an
approach to alternative development
and decision-making. The
implementation of any such approach is
determined by the RO. The PEIS was
simply an optional tool and its removal
from the final rule will not diminish
this continuing Departmental emphasis
on collaboration. The RO will still be
free to involve and inform the public
regarding each particular NEPA analysis
in a manner that best meets the public
and government needs.

Comment: One commenter stated that
the Department should add “agency” to
the definition of ‘“Reasonably
Foreseeable Future Actions” to ensure
the agency covers all reasonably
foreseeable actions that flow from
proposed actions. Several commenters
stated that the proposed definition of
“‘Reasonably Foreseeable Future
Actions” conflicts with the definition of
“Reasonably Foreseeable Development
Scenario” contained in the Instruction
Memorandum 2004—089 issued by the
BLM. Another commenter stated that
the proposed definition of “Reasonably
Foreseeable Future Actions” does not
follow CEQ guidelines.

Response: The final rule defines
“reasonably foreseeable future actions”
to explain a term used in CEQ’s
definition for “‘cumulative impact” at 40
CFR 1508.7. The Department has
attempted to strike a balance by
eliminating speculation about activities
that are not yet planned, but including
those that are reasonably foreseeable
and are expected to occur (for example,
based on other development in the area
when there has been some decision,
funding, or development of a proposal
(see 40 CFR 1508.23)). The Department
does not believe that the definition of
“reasonably foreseeable future actions”
conflicts with the description of the
Bureau of Land Management’s
analytical tool, the “reasonably
foreseeable development scenario” or
RFD. The RFD is a projection (scenario)
of oil and gas exploration, development,
production, and reclamation activity
that may occur in a specific resource
area during a specific period of time; as
such, the analysis in the RFD can
provide basic information about oil and
gas activities that may inform the
analysis of reasonably foreseeable future
actions.

In order to clarify that reasonably
foreseeable future actions include both
“federal and non-federal” activities, we
have added these terms in the definition
in section 46.30. This is consistent with
40 CFR 1508.7. The Department has
added language to clarify that the
existing decisions, funding, or proposals
are those that have been brought to the
attention of the RO.

In its mention of the “Responsible
Official of ordinary prudence” the
definition also incorporates the
reasonableness standard emphasized by
the Supreme Court as “inherent in
NEPA and its implementing
regulations.” In Department of
Transportation v. Public Citizen, 541
U.S. 752, 770 (2004), the Court
reaffirmed that this “rule of reason” is
what ensures that agencies include in
the analyses that they prepare

information useful in the decision-
making process. In that case, the Court
noted that the agency in question, the
Federal Motor Carrier Safety
Administration in the Department of
Transportation, properly considered the
incremental effects of its own safety
rules in the context of the effects of the
reasonably foreseeable possibility that
the President might lift the moratorium
on cross-border operations of Mexican
motor carriers. Id. In those
circumstances, the possibility that the
President might act in one of several
ways was neither an existing decision,
matter of funding, or proposal, but was
nevertheless a possibility that a person
of ordinary prudence would consider
when reaching a decision regarding the
proposed action of promulgating the
rule at issue in that case. Similarly, in
some circumstances an RO of ordinary
prudence would include analysis of
actions that, while not yet proposed,
funded, or the subject of a decision,
nevertheless are likely or foreseeable
enough to provide important
information and context within which
any significant incremental effects of the
proposed action would be revealed.

Subpart B: Protection and Enhancement
of Environmental Quality

The proposed rule did not include
portions of 516 DM Chapter 1 that are
merely explanatory in that they address
internal Departmental processes. This
information will be retained in the DM
or will be issued as additional
explanatory information by the
Department’s Office of Environmental
Policy and Compliance in
Environmental Statement Memoranda.

In this final rule, this subpart includes
the following sections:

Section 46.100 Federal action
subject to the procedural requirements
of NEPA. This section provides
clarification on when a proposed action
is subject to the procedural
requirements of NEPA. Paragraph
46.100(b)(4), “The proposed action is
not exempt from the requirements of
section 102(2) of NEPA,” refers to those
situations where, either a statute
specifically provides that compliance
with section 102(2) of NEPA is not
required, or where, for instance, a
bureau is required by law to take a
specific action such that NEPA is not
triggered. For example, Public Law 105—
167 mandates the Bureau of Land
Management (BLM) to exchange certain
mineral interests. In this situation,
section 102(2) of NEPA would not apply
because the law removes BLM’s
decision making discretion. Also, this
provision refers to situations where
there is a clear and unavoidable conflict
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between NEPA compliance and another
statutory authority such that NEPA
compliance is not required. For
example, if the timing requirements of
a more recent statutory authority makes
NEPA compliance impossible, NEPA
must give way to the more recent
statute.

Similarly, the final rule clarifies that
the proposed action is subject to the
procedural requirements of NEPA and
the CEQ regulations depending on ‘‘the
extent to which bureaus exercise control
and responsibility over the proposed
action and whether Federal funding or
approval will be provided to implement
it” paragraph 46.100(a). The criteria for
making this determination include, inter
alia, “when the bureau has a goal and
is actively preparing to make a decision
on one or more alternative means of
accomplishing that goal” paragraph
46.100(b)(1), and “‘the effects can be
meaningfully evaluated” and “the
proposed action would cause effects on
the human environment” paragraph
46.100(b)(3).

The clarifications provided in this
section have been made, in part, in
order to ensure that the rule is
consistent with the Supreme Court’s
decision in Department of
Transportation v. Public Citizen, 541
U.S. 752, 770 (2004). In Public Citizen,
the Court explained that a “but for”
causal relationship is insufficient to
make an agency responsible for a
particular effect under NEPA and the
relevant regulations, but that there must
be ““a reasonably close causal
relationship” between the
environmental effect and the alleged
cause and that this requirement was
analogous to the “familiar doctrine of
proximate cause from tort law.” 541
U.S. at 767. The Court reaffirmed that
“courts must look to the underlying
policies or legislative intent in order to
draw a manageable line between those
causal changes that may make an actor
responsible for an effect and those that
do not” and that inherent in NEPA and
its implementing regulations is a “rule
of reason.” Id.

Comment: Some commenters
expressed concern regarding the
procedural requirements of NEPA. One
group stated that the Department’s
procedural actions should be subject to
NEPA requirements regardless of
whether or not sufficient funds are
available. This group stated that if a
proposed action is even being
considered by a RO, the procedural
requirements of NEPA must apply.
Another group suggested the
Department add an additional
subsection that offers guidance whether

an “‘action” is subject to NEPA
compliance.

Response: The Department agrees that
the procedural requirements of NEPA
apply when a proposal consistent with
40 CFR 1508.23 has been developed.
Mere consideration of a possible project
however does not constitute a proposed
action that can be analyzed under
NEPA. Rather, under 40 CFR 1508.23, a
proposal is ripe for analysis when an
agency is “actively preparing to make a

ecision.”

When the proposed action involves
funding, Federal control over the
expenditure of the funds by the
recipient is essential to determining
what constitutes a ‘“Federal” action that
requires NEPA compliance. This is
consistent with 40 CFR 1508.18(a). The
issue of funding does not turn on the
sufficiency, or lack thereof, of the
funding, but on the degree of Federal
control or influence over the use of the
funds. The language in the final rule
regarding whether a proposal is subject
to NEPA compliance has been clarified
by addressing the question of whether
NEPA applies in paragraph 46.100(a),
and when the NEPA analysis should be
conducted in paragraph 46.100(b).

Comment: One individual urged the
Department to not add additional
obligations that are not currently
required under NEPA, particularly with
respect to the emphasis on public
participation.

Response: This final rule adds no
additional obligations not currently
required under NEPA and the CEQ
regulations. Section 46.100 is an effort
to consolidate existing requirements in
40 CFR 1508.18, 40 CFR 1508.23, and 40
CFR 1508.25, among others. For
instance in 40 CFR 1500.2(d) CEQ
requires that Federal agencies “* * *
encourage and facilitate public
involvement in decisions which affect
the quality of the human environment.”
Consistent with this provision,
paragraph 46.305(a) requires that a
bureau must, to the extent practicable,
provide for public notification and
public involvement when an
environmental assessment is being
prepared. However, the methods for
providing public notification and
opportunities for public involvement
are at the discretion of the RO.
Individual bureaus will be able to
provide in their explanatory and
informational directives descriptions of
ways of carrying out public notification
and involvement appropriate to
different kinds of proposed actions.

Comment: One commenter stated that
the proposed rule as written suggests
that a NEPA review would only occur
to the extent the effects on the human

environment could be meaningfully
evaluated and that the proposed
provision at 46.100 seemed to “conflict
with situations where there are
‘unknowns’ and the bureau cannot
meaningfully evaluate the effects, but it
nonetheless is necessary to move ahead
with the proposal.” This commenter
suggested that the Department clarify
that NEPA review will proceed and will
be based on the best available data.

Response: The Department agrees that
NEPA analysis takes place when the
effects of a proposed action can be
meaningfully evaluated, as stated in the
revised paragraph 46.100(b). Further,
the Department appreciates the
commenter highlighting the possibility
of confusion resulting from the structure
of 46.100 as proposed. As proposed,
section 46.100 addressed both the
questions of whether and when a
proposed action is subject to the
procedural requirements of NEPA, but
without grouping the provisions
addressing these two issues separately.
In response to this comment, and upon
further review, the Department has
restructured section 46.100 to separate
these two issues into paragraphs (a) and
(b) for the sake of clarity. The revised
paragraph 46.100(b) identifies when in
its development the proposed Federal
action the NEPA process should be
applied and, if meaningful evaluation of
effects cannot occur, then the proposal
is not yet ripe for analysis under NEPA.

That being said, NEPA itself does not
require the use of “‘best available data;”
rather, CEQ regulations demand
information of “high quality” and
professional integrity. 40 CFR 1500.1,
1502.24. However, the Department’s
obligations under other authorities, such
as the Information Quality Act Section
515 of the Treasury and General
Government Appropriations Act for
Fiscal Year 2001 (Pub. L. 106-554), do
require bureaus to use the best available
data. While discussion of the
Department’s obligations under the
Information Quality Act is outside the
scope of this rule, the Department
concurs that meaningful evaluation
must be carried out on the basis of
whatever data is available. The
Department does not believe that this is
inconsistent with CEQ’s provision
regarding those situations where
information is incomplete or
unavailable (40 CFR 1502.22). In fact,
rather than stating that meaningful
evaluation cannot take place when there
are ‘“unknowns’ as the commenter
appears to suggest, the CEQ regulations
provide steps to take in order that
meaningful evaluation can continue
when information is lacking; therefore,
the Department does not believe
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revision of this rule is necessary to
address this point.

Comment: Several individuals
responded to our request for input
regarding the use of FONSIs based on
tiered EAs where a FONSI would be, in
effect, a finding of no significant
impacts other than those already
disclosed and analyzed in the EIS to
which the EA is tiered. These
individuals supported the concept.

Response: The Department
appreciates the comment. The
Department has added the provision as
contemplated. See section 46.140,
which provides for the use of tiered
documents. See also the detailed
response to comments on section
46.140, below. Under this final rule a
FONSI or FONNSI (Finding of No New
Significant Impact) can be prepared
based on an EA that is tiered to an EIS.
This approach is consistent with CEQ
regulations at 40 CFR 1508.28.

Comment: One group recommended
the Department clarify that the National
Park Service (NPS) should prepare an
EA or EIS as part of its submission to
the National Capital Planning
Commission.

Response: This comment was
specifically referring to situations where
a particular type of proposed action may
be subject to categorical exclusion (CX
or CE) under the Department’s NEPA
procedures but not under the NEPA
procedures of another Federal agency
such as, in this case, the NEPA
procedures of the National Capital
Planning Commission (NCPC). While, as
a general rule, each Federal agency is
responsible for compliance with NEPA
consistent with both CEQ’s regulations
and its own procedures for
implementing NEPA, the particular
issue raised concerns a very specific
situation involving two Federal agencies
acting under very specific and distinct
authorities. Therefore, the Department
declines to address this comment more
specifically and does not believe a
specific provision is necessary in
general Departmental procedures.

Section 46.105 Using a contractor to
prepare environmental documents. This
section explains how bureaus may use
a contractor to prepare any
environmental document in accordance
with the standards of 40 CFR 1506.5(c).

Comment: Some commenters wanted
the Department to clarify requirements
for working with a contractor. Some
stated that strict requirements should be
put into place for selection of a
contractor to ensure the adequacy of
documents, independent evaluation,
and sound management practices. One
individual stated that the Department

should adopt existing CEQ guidance on
the use and selection of contractors.

Response: The Department complies
with CEQ regulations and follows
existing CEQ guidance on the selection
and use of contractors. Each bureau is
responsible for determining how its
officials will work with contractors,
subject to the CEQ regulations and
guidance. In any event, the RO is
responsible for, or is the approving
official for, the adequacy of the
environmental document. The
Department does not believe any further
clarification of the rule is necessary.

Comment: Another commenter
applauded the Department for a “clear
articulation of the use of contractors for
NEPA document preparation.”

Response: The Department
appreciates the comment.

Section 46.110 Incorporating
consensus-based management. This
section provides a definition of
consensus-based management and
incorporates this approach as part of the
Department’s NEPA processes.
Paragraph 46.110(e), requiring bureaus
to develop directive to implement
section 46.110 has been removed from
the final rule as not appropriate for
regulatory treatment.

Comment: Most commenters
supported the Department’s proposed
rule on consensus-based management.
However, many individuals expressed
concerns regarding the breadth of the
definition of consensus-based
management. Because of the lack of
concrete provisions within this section,
many individuals suggested the NEPA
process could become ‘“‘unnecessarily
time consuming and costly.” Several
individuals stated that the word
“consensus”’ should be taken out of the
proposed rule because “consensus”
suggests interested parties will
determine the preferred alternative.
Other individuals suggested that the
term ‘““consensus” has the potential to
create ‘‘unreasonable expectations in the
public.” One group suggested replacing
“consensus’”’ with “open and
transparent community involvement
and input.” Another suggestion for the
replacement of the word ““consensus”
was ‘“‘collaboration.” Several
individuals stated that the proposal for
consensus-based management should be
withdrawn and that the Department
should continue following the current
CEQ regulations on collaboration.
Individuals suggested that the
Department clearly define what
constitutes community.

Response: The Department has
revised section 46.110, and added a
definition for “‘consensus-based
management” to this section. The

definition comes from the existing
ESM03-7, and expresses existing
Department policy. The definition of
“consensus-based management” has
been modified in order to render it in
regulatory language. Many of the
commenters seem to assume that in the
absence of consensus the Department
will not take action. This is not the case.
While the RO is required to consider the
consensus-based management
alternative whenever practicable, at all
times discretion remains with the RO
regarding decisions, if any, to be made
with respect to the proposed action.
While the Department requires the use
of consensus-based management,
whenever practicable, we have added a
provision that if the RO determines that
the consensus-based alternative should
not be the preferred alternative, an
explanation of the rationale behind this
decision is to be incorporated in the
environmental document.

Comment: Some commenters stated
that the technique of consensus-based
management may be impossible to
implement. One group was particularly
concerned with the definition of
“interested party.” They believe it may
be impossible for the Department to
determine who the interested parties are
and that the process of managing
interested parties may be cumbersome
and add expense and time onto NEPA
projects. This group suggested that the
Department develop a clear and concise
definition of “interested parties.”

Response: The Department
acknowledges that consensus may not
always be achievable or consistent with
the Department’s legal obligations or
policy decisions. However, the
Department requires the use of
consensus-based management whenever
practicable. CEQ regulations direct
agencies to encourage and facilitate
public involvement in the NEPA
process. 40 CFR 1500.2(d), 40 CFR
1506.6. The Department agrees that use
of the term ““interested parties”” may
cause confusion. The Department has
replaced the term “interested parties”
with “those persons or organizations
who may be interested or affected”
which is used in the CEQ regulations.
See for example 40 CFR 1503.1.

Comment: Several individuals stated
that it is vital that the interests of the
“regional community”’ be taken into
account during the NEPA process. One
commenter applauded the Department
for including consensus-based
management in the proposed rule and
for taking additional steps to support
the “cooperative conservation policy.”
One group believed this proposal would
“provide an avenue for impacted local
governments and citizens to become
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involved in the agency review process,
and have their interests acknowledged
in a meaningful way, and achieve a win-
win final decision.”

Response: The Department
appreciates the comment and agrees that
the interests of the regional and local
community should be taken into
account during the NEPA process.

Comment: Several commenters stated
that the Department needs to add a
provision to the rule that clearly spells
out the role of the RO. This provision
would include directives on selecting
alternatives.

Response: The Department has
defined “Responsible Official” under
section 46.30. The Department has also
specified in the definition that the RO
is responsible for NEPA compliance
(which includes the selection of
alternatives). The particular identity of
the RO for any given proposed action is
determined by the relevant statute,
regulation, DM, or specific delegation
document that grants the authority for
that particular action.

Comment: Some individuals also
stated that a process should be included
to assure the public that the
community’s work is reflected in the
evaluation of the proposed action and
the final decision, even if the
community alternative is not eventually
selected as the agency’s preferred
alternative. One group suggested that
the Department define what constitutes
“assurance” that participant work is
considered in the decision-making
process. Several groups stated that the
community alternative must fully
comply with NEPA, CEQ regulations,
and all Department policies and
procedures in order to be considered by
the RO. Several groups refer to court
cases stating that NEPA “does not
require agencies to consider alternatives
that are not feasible or practical.”
Individuals would like the Department
to explain what a community alternative
consists of, how it will be evaluated,
who is the relevant community, and
how many community alternatives can
be proposed for each project. They also
expressed concern that the proposed
rule suggests all alternatives submitted
must be analyzed in detail.

Response: Section 46.110 provides for
the evaluation of reasonable alternatives
presented by persons, organizations or
communities who may be interested or
affected by a proposed action in the
NEPA document even if the RO does not
select that alternative for
implementation. The final rule clarifies
that, while all or a reasonable number
of examples covering the full spectrum
of reasonable alternatives may be
considered, a consensus-based

management alternative (if there are any
presented) may only be selected if it is
fully consistent with the purpose of and
need for the proposed action, as well as
with NEPA generally, the CEQ
regulations, and all applicable statutory
and regulatory provisions, as well as
Departmental and bureau written
policies and guidance could be selected.
It also provides that bureaus must be
able to show that participants’ or
community’s input is reflected in the
evaluation of the proposed action and
the final decision. Therefore, the
Department believes that the final rule
adequately addresses these comments.

Comment: Some individuals
indicated that NEPA does not require
consensus and stated the proposed rule
goes against the direction of the CEQ
regulations. Some commenters directed
the Department to review CEQ’s
“Collaboration in NEPA” handbook.
Several groups recommended that the
Department include and review the
Environmental Statement Memorandum
No. ESM03-7.

Response: The Department agrees
neither NEPA nor the CEQ regulations
require consensus. This new regulation
requires the use of consensus-based
management whenever practicable.
Consensus-based management is not
inconsistent with the intent of NEPA
and the CEQ regulations. The
Department has reviewed CEQ’s
publication “Collaboration in NEPA—A
Handbook for NEPA Practitioners”
available at http://ceq.eh.doe.gov/nepa/
nepapubs/
Collaboration_in NEPA Oct2007.pdf.
While consensus-based management,
like collaboration, can be a useful tool,
the Department recognizes that
consensus-based management may not
be appropriate in every case. The final
rule does not set consensus-based
management requirements, including
timelines or documentation of when
parties become involved in the process.
Similar to collaborative processes,
consensus-based management
processes, like public involvement and
scoping, will vary depending on the
circumstances surrounding a particular
proposed action. Some situations will
require a lot of time and others will not.
Regardless of the level or kind of public
involvement that takes place, at all
times the RO remains the decision
maker.

Comment: One group suggested that
the Department remove paragraph (b)
because it is “duplicative, ambiguous,
and unnecessary.”” They believed this
section simply restates the requirement
in section 1502.14 of the CEQ
regulations that requires agencies
evaluate “‘all reasonable alternatives.”

They also expressed concern that
community-based alternatives may be
given preferential weight over the
project proponent’s alternative.

Response: The Department does not
agree that the section is unnecessary
and duplicative or that it simply restates
the requirement in section 1502.14 of
the CEQ regulations. Although there are
some common elements to 40 CFR
1502.14 and paragraph 46.110(b), this
paragraph requires the use of consensus-
based management in NEPA processes
and decision-making whenever
practicable. The RO is responsible for an
analysis of the reasonable alternatives,
and the NEPA process allows for the
selection of an alternative based on the
consideration of environmental effects,
as well as the discretionary evaluation
of the RO. The intent of this provision
is that alternatives presented by those
persons or organizations that may be
interested or affected, including
applicants, be given consideration.

Comment: One group wanted to see a
mandate added to the proposed rule that
requires the Department to work with
tribal governments. One individual
suggested that the word ““considered”
should be changed to “adopted,”
“accepted,” or “implemented” to ensure
consideration is given to an alternative
proposed by a tribe.

Response: The Department has a
government-to-government relationship
with federally-recognized tribes and as
such specifically provides for
consultation, coordination and
cooperation. We consider all
alternatives, including those proposed
by the tribes, as part of the NEPA
process, but cannot adopt, accept, or
implement any alternative before full
evaluation of all reasonable alternatives.
Therefore, the Department declines to
adopt the group’s recommendation.

Section 46.113 Scope of the
analysis. This section, as proposed,
addressed the relationships between
connected, cumulative, and similar
actions and direct, indirect and
cumulative impacts. This section has
been removed from the final rule.

Comment: Some commenters stated
that the proposed rule is not clear with
respect to the issue of what projects
need to be included in the scope of
analysis. One individual suggested that
the Department should include language
in the proposed rule clarifying that the
effects of connected, cumulative and
similar actions must be included in the
effects analysis as indirect or
cumulative effects. These actions do not
become part of the proposed action, and
alternatives for these actions need not
be considered in the analysis.
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One individual suggests that the
Department change the language to
provide guidance that allows bureaus to
determine which projects need to be
included in a cumulative effects
analysis. They recommend clearly
defining “connected,” “‘cumulative,”
“direct,” and “indirect.” If these
changes are made, some believe this
rule will provide uniformity,
consistency, and predictability to the
NEPA process.

Another individual suggested
“should” be removed from this section.
They expressed concern that the current
wording implies that connected and
cumulative action analysis is optional.

One commenter recommended that
this section should be deleted in its
entirety because it is inconsistent with
CEQ regulations. They recommended
that the Department revise the section to
reflect the difference between the
treatment of connected, cumulative, and
similar actions and the treatment of the
effects of such actions.

Response: In light of the confusion
reflected in several of the comments, as
well as upon further consideration, the
Department has eliminated this
provision from the final rule. Bureaus
will continue to follow CEQ regulations
regarding scope of analysis at 40 CFR
1508.25, as well as bureau specific
directives.

Section 46.115 Consideration of past
actions in the analysis of cumulative
effects. This section incorporates CEQ
guidance issued on June 24, 2005 that
clarifies how past actions should be
considered in a cumulative effects
analysis. The Department has elected
not to repeat the specific provisions of
the CEQ guidance in the final rule.
Responsible Officials are directed to
refer to the applicable CEQ regulations
and the June 24, 2005 CEQ guidance.

Comment: Several groups
commended the Department for its
efforts to bring clarity to the NEPA
cumulative effects analysis.

Response: The Department
appreciates the comments.

Comment: Several groups stated that
CEQ regulations do not contain a
“significant cause-and-effect” filter
excluding projects from cumulative
impact analysis because the project’s
effects are minor. One group was
concerned that the proposed rule
contains measures that would
“constrain the usefulness of agencies’
analyses of cumulative impacts,” and
would violate CEQ regulations. This
group suggested that the proposed rule
would constrain the scope of actions
whose effects should be considered in a
cumulative impacts analysis.

Some individuals stated that the
Department is proposing to curtail the
consideration and evaluation of past
actions when proposing future
activities. They stated that the agencies
and public should be informed of
potential environmental consequences
before decisions are made. Others
suggested this section does not provide
guidance to the RO on what past actions
and proposed future actions should be
included in the analysis. Groups stated
that a Department field office has no
inherent expertise in determining which
actions are relevant to a cumulative
impacts analysis and should therefore
not be vested with such discretion.
Several groups suggested that the entire
section should be removed from the
proposed rule, and that the Department
should conduct environmental analyses
pursuant to CEQ regulations. One
individual stated “NEPA is intended to
ensure that bureaus make sound
decisions informed by the “cumulative
and incremental environmental
impacts” of the proposed projects and
how those impacts will actually affect
the environment.” Several groups stated
that vague language for past actions to
be included in cumulative impact
analysis will result in more confusion
and litigation.

Response: At section 46.115, this final
rule incorporates guidance on the
analysis of past actions from the June
24, 2005 CEQ Guidance on the
Consideration of Past Actions in
Cumulative Effects Analysis, which may
be found at http://ceq.eh.doe.gov/nepa/
regs/Guidance_on_CE.pdf. This section
is consistent with existing CEQ
regulations, which use the terms
“effects” and “impacts” synonymously
and define cumulative impact as “the
incremental impact of an action when
added to other past, present, and
reasonably foreseeable future actions”
(40 CFR 1508.7).

The focus of the CEQ guidance
incorporated in this final rule is on the
consideration of useful and relevant
information related to past actions when
determining the cumulative effects of
proposals and alternatives. Bureaus will
conduct cumulative effects analyses
necessary to inform decision-making
and disclose environmental effects in
compliance with NEPA. A “significant
cause-and-effect” filter is specifically
provided for in the CEQ guidance.

To clarify the Department’s
commitment to follow CEQ guidance
concerning consideration of past
actions, the final rule at section 46.115
is revised to state, “When considering
the effects of past actions as part of a
cumulative effects analysis, the
Responsible Official must analyze the

effects in accordance with 40 CFR
1508.7 and in accordance with relevant
guidance issued by the Council on
Environmental Quality, such as “The
Council on Environmental Quality
Guidance Memorandum on
Consideration of Past Actions in
Cumulative Effects Analysis’ dated June
24, 2005, or any superseding Council on
Environmental Quality guidance.” The
Department believes that by
incorporating CEQ’s guidance we have
included sufficient specificity in the
rule; any other “how to” information
may be provided through the
Departmental chapters in the DM,
environmental statement memoranda
series, or bureau-specific explanatory
and informational directives.

Comment: Groups expressed concern
over the definition of “reasonably
foreseeable future actions” and
suggested this definition should be
removed from the final proposal. They
understood that the Department cannot
conduct a “crystal ball” analysis but
that actions should be considered in the
analysis even if decisions and funding
for specific future proposals does not
exist.

Response: The Department agrees. In
response, the Department has added
specificity and provided guidance on
what should be considered a reasonably
foreseeable future action in order to
ensure that speculative activities or
actions are not incorporated into the
analysis while actions that may inform
the RO’s analysis of cumulative impacts
for the proposed action are included,
even if they are not yet funded,
proposed, or the subject of a decision
identified by the bureau. This approach
is consistent with CEQ regulations.

Section 46.120 Using existing
environmental analyses prepared
pursuant to NEPA and the Council on
Environmental Quality regulations. This
section explains how to incorporate
existing environmental analysis
previously prepared pursuant to NEPA
and the CEQ regulations into the
analysis being prepared.

Comment: Several individuals agreed
that using existing documentation will
reduce lengthy analysis and duplication
of work and applaud the Department for
including this section in the proposed
rule. However, commenters would like
a provision added to the section to
ensure the supporting documentation is
provided to the public online and in the
bureau’s office.

Response: The Department agrees that
any information relied upon in a NEPA
analysis should be publicly available,
either independently or in connection
with the specific proposed action at
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issue, and has so stated in section
46.135.

Section 46.125 Incomplete or
unavailable information. CEQ
regulations at 40 CFR 1502.22 provide
“When an agency is evaluating
reasonably foreseeable significant
adverse effects on the human
environment in an environmental
impact statement and there is
incomplete or unavailable information,
the agency shall always make clear that
such information is lacking” and sets
out steps that agencies must follow in
these circumstances. This section
clarifies that the overall costs of
obtaining information referred to in 40
CFR 1502.22 are not limited to the
estimated monetary cost of obtaining
information unavailable at the time of
the EIS, but can include other costs such
as social costs that are more difficult to
monetize. Specifically, the Department
requested comments on whether to
provide guidance on how to incorporate
non-monetized social costs into its
determination of whether the costs of
incomplete or unavailable information
are exorbitant. The Department also
requested comments on what non-
monetized social costs might be
appropriate to include in this
determination; e.g., social-economic and
environmental (including biological)
costs of delay in fire risk assessments for
high risk fire-prone areas.

Comment: Many commenters
expressed concern with the incomplete
or unavailable information section.
They stated that the rule does not
provide guidance to bureaus on how to
address ‘‘non-monetized social costs.”
Some individuals stated that critical
information is missing from this section,
such as an exclusive list of non-
monetized social costs. Several groups
suggested the Department expand on
CEQ regulation section 1502.22 which
addresses agency procedure in the face
of incomplete or unavailable
information. Groups stated that the
Department should ““direct its bureaus
to specifically evaluate the risks of
proceeding without relevant
information, including risks to sensitive
resources.” Some suggested the
Department provide their findings to the
public so the public can provide
meaningful comment and scrutiny.
They stated that this approach would be
more consistent with case law and with
CEQ regulations. Groups stated that if
the section remains ““‘as is,” the
Department has provided “‘the bureaus
with an incentive to cease collecting
information and providing it to the
public.” One group stated that the
proposed rule encourages agencies to
find reasons not to obtain information

that they have already acknowledged is
relevant to reasonably foreseeable
significant impacts and that this
message is contrary to NEPA and CEQ
regulations. Several other commenters
noted that the proposed rule provides
clarity in assessing the monetary costs
of gathering information and is
consistent with CEQ regulations.

Response: The Department believes
that section 46.125 provides guidance
sufficient to implement 40 CFR 1502.22
in so far as CEQ’s regulation addresses
this issue of costs. The Department has
added some language in response to
comments regarding what sorts of
considerations constitute “non-
monetized social costs.” However, the
Department believes that other factors
that may need to be weighed include the
risk of undesirable outcomes in
circumstances where information is
insufficient or incomplete. Paragraph
1502.22(b) specifically provides for the
steps the Department will take if the
overall cost of obtaining the data is
exorbitant or the means to obtain the
data are not known.

Comment: One commenter suggested
that the Department must “utiliz[e]
public comment and the best available
scientific information” and
recommended including a provision to
this effect in the final rule.

Response: There is no question that
public involvement is an integral part of
the NEPA process and can take a variety
of forms, depending on the nature of the
proposed action and the environmental
document being prepared; therefore the
final rule includes several provisions
addressing public involvement. There
is, however, some level of confusion
regarding the data standard applicable
to the type of information NEPA
requires. The assertion is frequently
made in court cases, as the commenter
suggests here, that NEPA analyses must
use the “best available science” to
support their conclusions. In fact, the
“‘best available science” standard comes
from section 7 of the Endangered
Species Act, specifically 16 U.S.C.
1536(a)(2), which requires that “each
agency shall use the best scientific and
commercial data available” when
evaluating a proposed action’s impact
on an endangered species. In addition,
the “‘best available science” standard is
used by the United States Department of
Agriculture Forest Service’s regulations
implementing the National Forest
Management Act of 1976, 16 U.S.C.
1600 et seq. (see Final Rule and Record
of Decision, National Forest System
Land Management Planning Part III, 73
Fed. Reg. 21468 (Apr. 21, 2008) (to be
codified at 36 CFR Part 219)). NEPA
imposes a different standard: rather than

insisting on the best scientific
information available, CEQ regulations
demand information of “high quality”
and professional integrity. 40 CFR
1500.1, 1502.24. Therefore, the
Department declines to accept the
commenter’s recommendation.

Section 46.130 Mitigation measures
in analyses. This section has been
clarified from the proposed rule. The
revision clarifies how mitigation
measures and environmental best
management practices are to be
incorporated into and analyzed as part
of the proposed action and its
alternatives.

Comment: Most individuals stated
that the Department should address
mitigation measures in the proposed
rule. These individuals explained that,
in order to provide interested parties an
accurate portrayal of potential effects, it
is necessary to include all mitigation
measures in the impacts analysis.
Several individuals indicate the
language in the proposed rule is broad
and unclear. Several groups opposed the
proposed rule in its current form and
suggested that the Department should
revise and narrow the rule to “clarify
that possible mitigation measures are
discussed in NEPA documents in order
to help inform an agency’s decision, but
reflect the well-settled legal principle
that the agency need not guarantee that
particular mitigation measures be
implemented or that such mitigation
measures be successful.” One group
suggested that the Department revise the
proposed rule to clarify that NEPA does
not require agencies to adopt particular
mitigation measures or to guarantee the
success of the mitigation plans. One
group stated that avoiding significant
environmental effects should be the
primary goal in the development of any
proposed action and mitigation should
be a final course of action when all
other attempts to avoid impacts have
been exhausted.

Response: The Department agrees
with the comments about the
importance of mitigation; the provision
addressing mitigation is carried forward
into this final rule. The Department has,
however, refined the language of the
provision for clarity. The Department
agrees that NEPA does not require
bureaus to adopt particular mitigation
measures and that it is not possible to
guarantee the success of mitigation
plans, but does not believe revision to
the final rule reflecting this
understanding is necessary.

Comment: One group argued that
including mitigation measures in the
effects analysis is crucial to demonstrate
that potential effects can be mitigated
through the use of stipulations,
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conditions of approval, and best
management practices. They did not
believe it necessary to “strip”” mitigation
measures or best management practices
from an applicant’s proposal just for the
sake of analyzing the stripped down
version.

Response: It was not the Department’s
intent that applicants’ proposals be
stripped of all best management
practices or mitigation measures. The
Department has included language to
clarify this point. Independent of NEPA,
any application must provide a proposal
that includes any ameliorative design
elements (for example, stipulations,
conditions, or best management
practices) required to make that
proposal conform to legal requirements.
In addition, the applicant’s proposal
presented to the bureau for decision-
making will include any voluntary
ameliorative design element(s) that are
part of the applicant’s proposal.
Therefore, the analysis of the applicant’s
proposal, as an alternative, includes,
and does not strip out, these elements.
Should the bureau wish to consider
and/or require any additional mitigation
measures other than the design elements
included in the applicant’s proposal, the
effects of such mitigation measures must
also be analyzed. This analysis can be
structured as a matter of consideration
of alternatives to approving the
applicant’s proposal or as separate
mitigation measures to be imposed on
any alternative selected for
implementation.

Section 46.135 Incorporation of
referenced documents into NEPA
analysis. This section establishes
procedures for incorporating referenced
documents as provided for in the CEQ
regulations at 40 CFR 1502.21.

No comments were received on this
section, but clarifying changes have
been made in this final rule.

Section 46.140 Using tiered
documents. This section clarifies the
use of tiering. As contemplated in the
preamble to the rule, and in response to
favorable comments, the Department
has added a new subsection clarifying
that an environmental assessment may
be prepared, and a finding of no
significant impact reached, for a
proposed action with significant effects,
whether direct, indirect, or cumulative,
if the environmental assessment is
tiered to a broader environmental
impact statement which fully analyzed
those significant effects. Tiering to the
programmatic or broader-scope
environmental impact statement would
allow the preparation of an
environmental assessment and a finding
of no significant impact for the
individual proposed action, so long as

any previously unanalyzed effects are
not significant. The finding of no
significant impact, in such
circumstances, would be, in effect, a
finding of no significant impact other
than those already disclosed and
analyzed in the environmental impact
statement to which the environmental
assessment is tiered. The finding of no
significant impact in these
circumstances may also be called a
“finding of no new significant impact.”
In addition, the provision requiring
bureaus to review existing directives
addressing tiering, and listing topics
that must be included in such directives
has been removed from the final rule as
not appropriate for regulatory treatment.
The numbering of the subsections has
been adjusted accordingly.

Comment: One group supported using
existing analyses to avoid duplication of
effort and to minimize costs. However,
they stated that the Department should
clearly indicate that existing data does
not need to be supplemented with new
data if there is no evidence that the
current conditions differ from the
conditions in which the existing data
was developed.

Response: The Department concurs
with the comment, but believes that it
has been addressed in paragraph
46.140(a). As contemplated in the
preamble to the rule, and in response to
favorable comments, the Department
has added a new paragraph 46.140(c).

Section 46.145 Using adaptive
management. This section incorporates
adaptive management as part of the
NEPA planning process.

Comment: Most commenters
supported the concept of adaptive
management. However, they stated that
the Department has not clearly
explained how adaptive management
will be incorporated into the NEPA
process. One individual believed
adaptive management could be a useful
tool in allowing “mid-course
corrections” without requiring new or
supplemental NEPA review. Several
groups suggest that the Department
clarify that adaptive management is
only appropriate where risk of failure
will not cause harm to sensitive
resources. Also, they stated that a
requirement for a sufficient inventory of
current conditions of affected resources
should be included in the adaptive
management plan. A detailed
monitoring plan should be developed
with specific indicators that will serve
to define the limits of acceptable
change. They also requested a
“fallback” plan, which would be
implemented if adaptive management,
monitoring, or funding is not available.
Several commenters suggested the

Department include sufficient detail and
commitments as to how impacts will be
measured, avoided, and mitigated. They
urged the Department to make this plan
available for public comment. Another
group suggested that the Department
clearly delineate the scope, duration,
and availability of funding for any
planned monitoring programs before
they are implemented. One individual
suggested that the Department include
additional detail that will clarify how
and when it is appropriate to evaluate
the effects of adaptive management in
subsequent NEPA analysis. Another
commenter suggests the Department
develop a manual to demonstrate to
managers circumstances where adaptive
management has worked on-the-ground.

Many groups were concerned that
adaptive management is a costly
practice and will result in accruing
additional costs for project proponents.
One group was concerned that lack of
information may be used to excuse and
allow actions to proceed without
sufficient protective measures in place.
Some commenters expressed concern
that it would be impossible to
adequately analyze impacts of adaptive
management ‘‘since those actions rely
on future conditions that could be
complicated and cumulative.”
Modifications to requirements and
conclusions in decision documents
must be allowed to ensure appropriate
adjustments to management actions,
according to one group. One commenter
was concerned that the Department may
misuse adaptive management with
regard to on-the-ground monitoring due
to lack of funding. Another group
suggested the project proponent should
play a role in defining the adaptive
management strategy and ensuring
funding will be available. They also
suggested the Department clarify that
public involvement is welcome but
adaptive management strategies and
implementation are the full
responsibility of the agency.

Groups questioned adaptive
management’s consistency with current
case law, NEPA, and CEQ regulations.
Several commenters suggested that this
section should be eliminated due to its
inconsistencies with NEPA and CEQ.
Due to lack of CEQ framework and no
guidance for implementation, one group
suggested that the Department should
remove this section from the proposed
rule.

Response: The Department has made
minor wording changes to this section.
Adaptive Management (AM) is an
approach to management; however, it
can be integrated with the NEPA
process. The establishment of specific
provisions with respect to the use of AM
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is beyond the scope of this rule. The
intent of this provision is only to clarify
that the use of an AM approach is not
inconsistent with NEPA. That is,
proposed actions must be analyzed
under NEPA. Each proposed action,
including possible changes in
management resulting from an AM
approach, may be analyzed at the outset
of the process, or these changes in
management may be analyzed when
actually implemented.

Section 46.150 Emergency
responses. This section clarifies that
ROs, in response to the immediate
effects of emergencies, can take
immediate actions necessary to mitigate
harm to life, property, or important
resources without complying with the
procedural requirements of NEPA, the
CEQ regulations, or this rule.
Furthermore, ROs can take urgent
actions to respond to the immediate
effects of an emergency when there is
not sufficient time to comply with the
procedural requirements of NEPA, the
CEQ regulations, or this rule by
consulting with the Department (and
CEQ in cases where the response action
is expected to have significant
environmental impacts) about
alternative arrangements.

Comment: Some commenters
expressed concern regarding the broad
definitions provided in the emergency
response section. They stated the
section is “written too broadly and
could potentially lead to the misuse of
the provision that would allow a bureau
to bypass the preparation of an
environmental document.” One group
objected to the lack of specificity in
terms provided in this section, such as
“emergency,” “‘emergency actions,”
“immediate impact,” and “important
resources,”’ leaves uncertainty as to how
this provision may be implemented by
the Department.

Response: There is no special
meaning intended for the term
“emergency’”’ beyond its common usage
as “‘an unforeseen combination of
circumstances or the resulting state that
calls for immediate action” (Webster’s
Third New International Dictionary Of
The English Language 1961 and
Merriam-Webster’s Collegiate Dictionary
(11th ed. 2004)); ““a sudden, urgent,
usually unexpected occurrence or
occasion requiring immediate action”
(Random House Dictionary Of The
English Language (2ed. 1987)); “a state
of things unexpectedly arising, and
urgently demanding immediate action”
(The Oxford English Dictionary 2ed.
1991) and “‘[a] situation that demands
unusual or immediate action and that
may allow people to circumvent usual
procedures * * *” (Black’s Law

Dictionary 260, 562 (8th ed. 2004)). The
proposed regulation, as revised in this
final rule, recognizes that responsible
officials can take immediate actions to
control the immediate impacts of an
emergency to mitigate harm to life,
property, or important natural or
cultural resources.

The final rule, at section 46.150,
replaces “‘other important resources”
with “important natural, cultural, or
historic resources” to more clearly
identify the type of resources impacted
by the emergency. The Department has
not defined an emergency because it is
impossible to list all circumstances that
constitute an emergencys; it is up to the
RO to decide what constitutes an
emergency.

Only such actions required to address
the “immediate impacts of the
emergency that are urgently required to
mitigate harm to life, property, or
important natural, cultural, or historic
resources’’ may be taken without regard
to the procedural requirements of NEPA
or the CEQ regulations. Thus, there are
no NEPA documentation requirements
for these types of situations and the
final rule requires NEPA to apply to any
and all subsequent proposed actions
that address the underlying emergency
(paragraphs 46.150 (c) and (d)). The
provisions of section 46.150 codify the
existing Department practice and CEQ
guidance for emergency actions.

Comment: Another group suggested
that the Department add a sentence that
states ‘‘the RO shall document in
writing the action taken, any mitigation,
and how the action meets the
requirements of this paragraph.” Several
commenters stated that this section does
not comply with Congress’ mandate to
comply with NEPA and CEQ
regulations. Several groups believed the
proposed rule would allow a bureau to
implement any action at any time and
avoid the NEPA planning process.
Others stated that the “important
resources” clause should be removed
from this section. Several commenters
were concerned that the Department is
implementing emergency response in
order to preclude analysis of fire
suppression activities.

Response: The Department agrees that
the RO should document the
determination of an emergency and
have modified the final rule to require
this. The Department will continue to
act to protect lives, property, and
important natural, cultural, or historic
resources through means including the
use of fire suppression. The Department
notes that fire suppression alternatives
are addressed in plans that are subject
to NEPA analysis.

Section 46.155 Consultation,
coordination, and cooperation with
other agencies. This section describes
the use of procedures to consult,
coordinate, and cooperate with relevant
State, local, and tribal governments,
other bureaus, and Federal agencies
concerning the environmental effects of
Department plans, programs, and
activities. The Department deleted the
reference to organizations since this
section will deal only with Federal,
State, and tribal governmental entities.
Material related to consensus-based
management has been moved to section
46.110 in order to consolidate all
provisions related to consensus-based
management. Paragraph 46.155(b),
directing bureaus to develop procedures
to implement this section, has been
deleted as not appropriate for regulatory
treatment.

Comment: Many commenters
supported this section and stated
collaboration would benefit all
interested parties.

Response: The Department
appreciates the comments.

Comment: Some individuals pointed
out that consensus is often unachievable
and unnecessary. One group stated that
the Department should put federal
project reviews into a consensus
building process to ensure that opinions
and experience are captured in the
NEPA process.

Response: Please see our response
above to comments on section 46.110.

Comment: Many groups suggested the
Department require bureaus to work
with cooperating agencies, such as the
U.S. Fish and Wildlife Service. One
commenter indicated that the
Department should ensure that
enhanced involvement does not add
unnecessary cost or burden to project
proponents. They also stated that
“memorializing cooperative
conservation in regulations, rather than
policy guidance, will result in
unnecessary burdens and litigation.”

Response: The Department requires
that the RO of the lead bureau consider
any request by an eligible government
entity to participate in a particular EIS
as a cooperating agency. The
Department recognizes that an emphasis
on the use of cooperating agencies may
result in additional steps in the NEPA
process, but is likely to lead to
improved cooperative conservation and
enhanced decision making. Executive
Order 13352 on Facilitation of
Cooperative Conservation requires all
federal agencies to implement
cooperative conservation in their
programs and activities. Cooperative
conservation is consistent with the CEQ
requirement that agencies should
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encourage and facilitate public
involvement in the NEPA process. See
40 CFR 1500.2(d), 1506.6.

Comment: Several tribes expressed
concern that the proposed rule will
negate the government-to-government
consultation with tribes. The tribes
believed that the Department should
include a provision to ensure Indian
tribes are given the opportunity to fully
participate in the NEPA process and
address concerns that are unique to each
action.

Response: See our response above
with respect to government-to-
government consultation under section
46.110.

Section 46.160 Limitations on
actions during the NEPA analysis
process. This section incorporates
guidance to aid in fulfilling the
requirements of 40 CFR 1506.1.

Comment: Several individuals agreed
with the proposed rule and believe there
is legal authority to support this section.
One individual suggested that the
Department should address actions that
can be taken while a “project” is
underway, specifically “actions taken
by a private project applicant that are
outside the jurisdiction of the bureau
are not an irreversible or irretrievable
commitment of agency resources.” They
suggested the Department add a
provision to this section to clarify the
Department’s commitment to projects.
Although the direction is clear in the
provision, one group stated bureau field
offices are not adhering to this policy
and that an additional provision should
be added to this section regarding the
use of existing NEPA documents for
major federal actions. Another group
wanted the Department to add an
additional sentence clarifying that a
particular action must be justified
independently of the program and will
not prejudice the ultimate decision of
the proposed program.

Response: The Department
appreciates the support expressed for
this provision. The Department believes
that this provision is clear and
consistent with 40 CFR 1506.1 and does
not believe any additional statement to
this effect need be added to the final
rule. The requested addition is not
required because the provision here at
section 46.160 only addresses situations
where the major Federal action is within
the scope of and analyzed in an existing
NEPA document supporting the current
plan or program. With respect to current
practice within the Department, as
explained in the preamble to the
proposed rule, see 73 FR 126 (Jan. 2,
2008), the Department believes that one
of the benefits of establishing this final
rule is greater transparency in the NEPA

process. Such transparency is likely to
improve consistency of implementation
across the Department, as well.

Section 46.165 Ensuring public
involvement. This section has been
removed from the final rule. CEQ
regulations include requirements for
public involvement in the preparation
of an EIS. Section 46.305 of this final
rule addresses public involvement in
the EA process. The requirement in
paragraph 46.305(a), that the bureau
must, to the extent practicable, provide
for public notification and public
involvement when an EA is being
prepared, includes an element of
timeliness. The RO has the discretion to
choose method(s) of public notification
and public involvement that ensure
that, if practicable, the public receives
timely information on the proposed
action.

Comment: One commenter stated that
this provision does not provide clarity
in the role of public participation. They
suggested the Department add
additional language to explain the
timing, processes and opportunities this
provision will provide.

Response: CEQ regulations
implementing NEPA direct agencies to
encourage and facilitate public
involvement in the NEPA process ‘““to
the fullest extent possible.” 40 CFR
1500.2(d); see also 40 CFR 1506.6.
Bureaus conduct a wide variety of
actions under various conditions and
circumstances. Therefore, the
Department has determined that the best
approach is for individual bureaus to
provide direction as to how ROs should
exercise their discretion in ensuring that
this involvement takes place in a
manner practicable in the particular
circumstances of each proposed action,
but that it is not appropriate to provide
specifics as to how this should occur in
this final rule. The Department has
provided some information regarding
public involvement in ESM 03—4 and
may address this topic in future ESMs.

Section 46.170 Environmental
effects abroad of major Federal actions.
This section describes procedures the
bureaus must follow in implementing
EO 12114, which “represents the United
States government’s exclusive and
complete determination of the
procedural and other actions to be taken
by Federal agencies to further the
purpose of the National Environmental
Policy Act, with respect to the
environment outside the United States,
its territories and possessions.”

No comments were received on this
provision.

Subpart C: Initiating the NEPA Process

In the conversion from 516 DM 2 to
43 CFR Part 46, Subpart C, we have
restructured the Department’s
requirements for initiating the NEPA
process. We have put into regulations
the essential parts of the NEPA process
that are unique to the Department and
which require further clarification of the
CEQ regulations. This rule clarifies the
requirements for applying NEPA early,
using categorical exclusions (CEs),
designating lead agencies, determining
eligible cooperating agencies,
implementing the Department’s scoping
process, and adhering to time limits for
the NEPA process.

Section 46.200 Applying NEPA
early. This section emphasizes early
consultation and coordination with
Federal, State, local, and tribal entities
and with those persons or organizations
who may be interested or affected
whenever practical and feasible. A new
paragraph 46.200(e) has been added to
clarify that bureaus must inform
applicants as soon as practicable of any
responsibility they will bear for funding
environmental analyses associated with
their proposals. Any cost estimates
provided to applicants are not binding
upon the bureau. This provision had
already been included with respect to
the preparation of EISs, but should also
have been included with respect to EAs.
Therefore, the provision has been
moved from 46.400 (EISs) to 46.200.

Comment: Some commenters
supported this section of the proposed
rule as it is currently written.

Response: The Department
appreciates the comments.

Comment: Some commenters stated
that the proposed rule is not clear with
respect to how community-based
training will be conducted and what the
content of the training will include.
These commenters suggested the
proposed rule should provide a detailed
discussion of the purpose of such
training, as well as when it is warranted.

Response: The Department has
determined that this topic is most
appropriately addressed in the
environmental statement memoranda.
Community-based training, including
the content of the training, is included
in ESM03-7 and, if appropriate, will be
expanded in future ESMs or bureau-
specific explanatory and informational
directives. No change to the proposed
rule has been made.

Comment: Some commenters also
recommended that the proposed rule
should clarify that it does not expand
the amount of information required for
applications under the relevant
substantive statute.
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Response: The final rule does not
expand the amount of information
required beyond what is required by
NEPA and CEQ regulations, which may
be more than the information required
for applications under the relevant
substantive statute. This provision
simply provides that the bureaus be
forthcoming with descriptions of
information that the applicant may
need.

Comment: A few commenters stated
that public involvement should be
limited to submitting comments on the
scoping notice, attending public
meetings, and submitting comments on
the final version of draft NEPA
documents. Various commenters suggest
that the proposed rule require early
consultation with applicants. Others
proposed additional changes to the
proposed rule to further facilitate early
coordination between the Department
and applicants. These commenters
recommended that the proposed rule
distinguish between public involvement
in the EA process and the EIS process.

Response: As noted above, CEQ
regulations implementing NEPA direct
agencies to encourage and facilitate
public involvement in the NEPA
process ‘“‘to the fullest extent possible.”
40 CFR 1500.2(d); see also 40 CFR
1506.6. The Department is encouraging
enhanced public involvement and
broad-based environmental
coordination early in the NEPA process.
The purpose is to facilitate better
outcomes by encouraging dialogue
among the affected parties. Public
involvement is encouraged during the
EA and EIS process. CEQ regulations
prescribe the manner in which the
minimum level of public involvement
must be carried out under the EIS
process; the manner of conducting
public involvement in the EA process is
left to the discretion of RO.

Section 46.205 Actions categorically
excluded from further NEPA review.
This section provides Department-
specific guidance on the use of
categorical exclusions.

Comment: Many commenters
supported this section of the proposed
rule as it is currently written. These
commenters supported the position that
NEPA does not “apply to statutorily
created categorical exclusions,” such as
those created by Congress in 2005.

Response: The Department concurs
that legislation governs the application
of statutory categorical exclusions. For
example, the Energy Policy Act of 2005
(EPAct) establishes how NEPA applies
with respect to these categorical
exclusions.

Comment: Several groups suggested
that the Department “ensure that its

bureaus involve the public in the
development and application of CEs and
clearly state that extraordinary
circumstances need to be provided for
unless Congress specifically exempts an
agency from doing so.” These groups
maintained that CE disagreements could
be reduced through greater transparency
in their application. Some of these
comments recommended the deletion of
paragraph 46.205(d) from the proposed
rule. Overall, commenters generally
believed it is important to articulate the
extraordinary circumstance under
which a CE will not apply.

Response: As noted above, CEQ
regulations include specific
requirements for the establishment of
procedures, including CEs, for
implementing NEPA. When established
as part of the DM, the categories listed
in the final rule and the extraordinary
circumstances language were approved
by CEQ and subject to public review
and comment, in accordance with 40
CFR 1507.3, by publication in the
Federal Register, March 8, 2004 (69 FR
10866). The final CEs, as originally
published in the DM, and as presented
in this final rule, were developed based
on a consideration of those comments.
The Department has provided for
extraordinary circumstances in the
application of its CEs. Each bureau has
a process whereby proposed actions are
evaluated for whether particular CEs are
applicable including whether
extraordinary circumstances exist. As
noted above, part of the Department’s
intent in publishing its NEPA
procedures as regulations is to increase
transparency in their implementation.

By moving its NEPA procedures,
including CEs and the listing of
extraordinary circumstances from the
DM to regulations, the Department does
not intend to alter the substance of these
CEs or extraordinary circumstances. In
paragraph 46.205(d) the Department is
merely acknowledging the fact that
Congress may establish CEs by
legislation, in which case the terms of
the legislation determine how to apply
those CEs.

Section 46.210 Listing of
Departmental Categorical Exclusions.
This section includes a listing of the
Department’s CEs (currently 516 DM
Chapter 2, Appendix B—1). The CEs are
in paragraphs (a) through (1). These CEs
were all published for public comment
prior to inclusion in the DM. This
section includes the same number of
CEs as were in the DM and the wording
in the CEs is unchanged, with five
exceptions. Four of those changes are
made between the rule as proposed and
final because of minor editorial changes

from how the categorical exclusions
appeared in the DM.

First, §46.210(b) has been revised
from “Internal organizational changes
and facility and office reductions and
closings” as it appeared in the DM to
“Internal organizational changes and
facility and bureau reductions and
closings” to conform to the definition of
“bureau” in the final rule, at §46.30,
which includes “office.” The DM had
not provided a definition of “bureau”
and so used both “bureau” and “office.”
Second, the word “development”” was
inadvertently added, so that the
parenthetical in the proposed rule at
§46.210(c) read “(e.g., in accordance
with applicable procedures and
Executive Orders for sustainable
development or green procurement).”
This change has been deleted from this
final rule.

Third, the numbering system has been
changed in the CE § 46.210(k) from the
DM, originally published as final on
June 5, 2003 (68 FR 33814), in order to
more clearly set out the requirements for
use of the CE for hazardous fuels
reduction activities. The meaning of the
CE has not changed. And fourth, in
paragraphs 46.210(k) and (1), the
citations to the ESM series, which
appeared in parentheticals in the DM,
but as footnotes in the Notice published
on March 8, 2004 (69 FR 10866), have
been placed in the text itself for ease of
reference.

Finally, paragraph 46.210(i), which
replaces 516 DM Chapter 2, Appendix
B-1, Number 1.10, has been changed to
correct an error during the finalization
of the revision to these DM chapters in
2004. Prior to 1984, and up until 2004,
this CE, as established and employed by
the Department, covered “Policies,
directives, regulations, and guidelines
that are of an administrative, financial,
legal, technical, or procedural nature; or
the environmental effects of which are
too broad, speculative, or conjectural to
lend themselves to meaningful analysis
and will later be subject to the NEPA
process, either collectively or case-by-
case.” 49 FR 21437 (May 21, 1984); 516
DM 2, Appendix 1 (June 30, 2003)
(Archived versions of 516 DM chapters,
including the 1984, 2003, and 2004
versions of 516 DM 2, may be accessed
at http://elips.doi.gov/app_dm/
index.cfm?fuseaction=ShowArchive).
No problems with the use of the CE
were brought to the attention of the
Department during this period. It is the
version of the CE that was in place prior
to 2004 that was proposed in the
Department’s January 2, 2008 Notice of
Proposed Rulemaking (73 FR 126, 130),
and is announced as final in the rule
published today.
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From 2004, however, a slightly
different version of the CE appeared in
the DM chapters. In 2000, the
Department proposed revisions to 516
DM, including 516 DM 2. 65 FR 52212,
52215 (Aug. 28, 2000). No change was
proposed to this CE at that time, and no
comments were received regarding this
CE. No further action was taken on the
2000 proposal until 2003, when the
Department again published the
proposed revision to the 516 DM
chapters at issue; however, as proposed
this revision included an erroneous
change to this CE. 68 FR 52595 (Sept.
4, 2003). No comments were received
regarding this CE in response to the
2003 Notice. As a result, although no
change had been intended, the
following version was published as final
in 2004 (69 FR 10866, 10877—78 (Mar.
8, 2004)), and incorporated into 516 DM
2, Appendix 1.10: “Policies, directives,
regulations, and guidelines that are of
an administrative, financial, legal,
technical, or procedural nature and
whose environmental effects are too
broad, speculative, or conjectural to
lend themselves to meaningful analysis
and will later be subject to the NEPA
process, either collectively or case-by-
case.”

As noted in the preamble to the
proposed rule, published January 2,
2008 (73 FR 126, 130), the Department
is correcting an unintended drafting
error in the 2004 Rule. The text which
previously described two categories of
policies, directives, regulations and
guidelines (“* * * that are of an
administrative, financial, legal,
technical, or procedural nature; or the
environmental effects of which are too
broad, speculative, or conjectural to
lend themselves to meaningful analysis
and will later be subject to the NEPA
process * * *”), was replaced with a
more restrictive category of policies,
directives, regulations and guidelines
(“* * * that are of an administrative,
financial, legal, technical, or procedural
nature and whose environmental effects
are too broad, speculative, or conjectural
to lend themselves to meaningful
analysis and will later be subject to the
NEPA process * * *”). During the
Departmental review beginning in 2006,
in preparation for this rulemaking, the
Department discovered the drafting
error that infected both the 2003
proposal and the 2004 final revision to
the DM. This error has made it difficult
to use the CE as originally intended, and
has engendered confusion in the
Department. It is now clear that the
erroneous version that became final in
2004, though inadvertent, had resulted
in a substantive difference in meaning.

For example, the use of the word “and”
made it difficult to apply the CE to an
agency action, such as a procedural rule,
that has no individual or cumulative
significant environmental effects. With
the correction effectuated by this 2008
rulemaking (no comments were received
with respect to this proposed
correction), this CE has now been
replaced with its original version. As
such, actions such as procedural rules
with no individual or cumulative
significant environmental effects are
covered by the categorical exclusion, as
well as circumstances where the action
will later be subject to NEPA
compliance.

Comment: One commenter stated that
the bureau-specific CEs should be
included in the proposed rule.
Comments also suggest the addition of
a new category in the proposed rule
which allows the bureaus the discretion
to establish other Departmental CEs
which are consistent with 43 CFR
46.205. One group suggests revising the
proposed rule to cross-reference bureau-
specific CEs. This group maintained that
this cross-reference will provide better
information for the public, as well as
promote greater transparency in the
NEPA process.

Response: Bureau specific CEs are
listed separately in the 516 DM Chapters
8-15 to reflect bureau specific mission
and activities. Those DM Chapters
remain in effect. Bureaus have specific
resource management and
environmental conservation
responsibilities and their CEs are
tailored to these unique missions and
mandates. The Departmental CEs are
general and are applicable throughout
the Department and across all bureaus.
Bureaus have the discretion to propose
additional CEs that apply in a bureau
specific context and which are included
in the bureau specific chapters of the
DM. If appropriate, bureaus can also
propose to the Department additional
CEs to augment those already in this
rule for future consideration. Such
additional proposed CEs would have to
be consistent with the broad nature of
the already existing Departmental CEs.
Cross referencing is unnecessary
because bureau specific CEs are unique
to that particular bureau and do not
apply to other bureaus.

Comment: Several groups cited 40
CFR 1508.27(b), and stated that the
Department ‘“‘must also perform a
cumulative effects analysis prior to
promulgation of the CE.” These groups
stated that impacts analysis at the
project level does not relieve the
Department from the obligation to
ensure that the CE has no cumulative
impacts. These groups were concerned

that the proposed rule on CEs does not
comply with NEPA requirements and
would violate recent court rulings.

Response: The requirements for
establishing agency procedures for
implementing NEPA—such as the
procedures set forth in this rule, and
including CEs—are set forth in CEQ’s
regulations at 40 CFR 1505.1 and
1507.3. These provisions require
agencies to consult with CEQ while
developing procedures and to publish
the procedures in the Federal Register
for public comment prior to adoption.
The CEQ regulations do not direct
agencies to prepare a NEPA analysis or
document before establishing agency
NEPA procedures. This means that
agencies are not required to prepare a
NEPA analysis to establish their NEPA
procedures; however, agencies must
have a basis for determining that actions
covered by proposed CEs do not have
individual or cumulative impacts.

Agency NEPA procedures assist
agencies in fulfilling agency
responsibilities under NEPA and are
not, themselves, actions or programs
that may have effects on the human
environment. Moreover, agency NEPA
procedures do not dictate what level of
NEPA analysis is required for a
particular proposed action or program.
Thus, such procedures are not federal
actions subject to the requirements of
NEPA. The determination that
establishing agency NEPA procedures
does not itself require NEPA analysis
and documentation has been upheld in
Heartwood, Inc. v. U.S. Forest Service,
73 F. Supp. 2d 962, 972—73 (S.D. I1L
1999), aff’d 230 F.3d 947, 954-55 (7th
Cir. 2000).

By including the Department’s CEs in
this rule, the Department is merely
moving established categories and
language addressing extraordinary
circumstances from their current
location in the DM to the new 43 CFR
Part 46. When established as part of the
DM, these categories and extraordinary
circumstances language were approved
by CEQ and subject to public review
and comment, in accordance with 40
CFR 1507.3. The substantiation for those
actions included the bases for
determining that the actions covered by
the CE do not “individually or
cumulatively have a significant effect on
the human environment.”’(40 CFR
1508.4). This final rule does not add any
new categories or—apart from one
clarifying addition (explained below)—
alter existing language regarding
extraordinary circumstances. Therefore,
the Department does not believe that
this final rule fails to comply with
NEPA or the CEQ regulations and
believes that the existing procedural
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framework established by the statute,
CEQ regulations, and existing
Department procedures is maintained.

In Sierra Club v. Bosworth, 2007 U.S.
App. LEXIS 28013 (9th Cir., Dec. 5,
2007), the case cited by commenters, the
Ninth Circuit determined, in part, that
the U.S. Forest Service’s establishment
of a CE constituted establishment of a
program for which a cumulative effects
analysis was required. Because this
litigation involves a CE that is analogous
to a CE used by the Department, the
Department has determined that the
category in question will remain in the
final rule, with the understanding and
written direction that it will not be used
by the individual bureaus in areas
within the jurisdiction of the Ninth
Circuit. If, at a later date, the
Department determines changes must be
made to sections 210 and 215 of part 46,
those changes will similarly undergo
CEQ review as well as public review
and comment. Further, in such event,
the Department will comply with all
applicable requirements for rulemaking.

Comment: Some groups also
suggested that this section of the
proposed rule is “extremely vague and
broad.” These commenters
recommended removal of, or expanded
limits on, the portions of the CE that
authorize mechanical treatment to
reduce fuels, as well as those portions
which authorize post-fire rehabilitation.
Commenters maintain that the
allowance of these authorizations would
be “environmentally disastrous.”
Furthermore, these groups
recommended implementation of strict
measures to ensure that “temporary
roads” remain temporary.

Response: As explained above, by
including the Department’s CEs in this
rule, the Department is merely moving
established categories and language
addressing extraordinary circumstances
from their current location in the DM to
the new 43 CFR Part 46. When
established as part of the DM, these
categories and extraordinary
circumstances language were approved
by CEQ and subject to public review
and comment, in accordance with 40
CFR 1507.3 (for example, see 68 Federal
Register 33813 published on June 5,
2003). This final rule does not add any
new categories or alter existing language
regarding extraordinary circumstances,
with the exceptions noted above with
respect to the language of the CEs,
including the correction of the
typographical error in paragraph
46.210(i) and the clarification in section
46.215 noted below.

Comment: Some commenters
suggested modification of the proposed
rule in such a way that the collection of

small samples for mineral assessments
be included within educational CEs.
Other commenters recommended the
proposed rule be modified to
incorporate CEs for the Fish and
Wildlife Service. Another commenter
recommended that the Department
adopt its own CE relating to the
installation, maintenance, or restoration
of artificial water developments used in
the conservation of wildlife. In addition,
this commenter suggests clearly
defining small water control structures
in the proposed rule.

Response: See responses above.

Section 46.215 Categorical
Exclusions: Extraordinary
circumstances. This section contains a
listing of the Department’s CEs:
Extraordinary Circumstances (currently
516 DM Chapter 2, Appendix B-2). This
section includes the same number of
CEs: Extraordinary Circumstances as
were in the DM, and the wording in the
CEs: Extraordinary Circumstances is
essentially unchanged. Similar to the
listing of CEs, each of the Extraordinary
Circumstances was published for public
comment prior to inclusion in the DM.
The CEs: Extraordinary Circumstances
are in paragraphs (a) through (1). In the
proposed rule, and in this final rule, the
only change from the way the
Extraordinary Circumstances appeared
in the DM is the addition of the
following sentence to section 46.215:
“Applicability of extraordinary
circumstances to categorical exclusions
is determined by the Responsible
Official.” This is not a substantive
change to the extraordinary
circumstances themselves, but reflects
the authority and the responsibility of
the RO. Similarly, the phrase ‘“‘as
determined by the bureau” (which
appears in the DM) was inadvertently
left out of the proposed rule at
paragraph 46.215(g); the final rule
therefore reads: ‘““Have significant
impacts on properties listed, or eligible
for listing, on the National Register of
Historic Places as determined by the
bureau.” While the DM provision (see
69 FR 19866, Mar. 8, 2004) that is being
replaced by this rule read “as
determined by either the bureau or
office,” only “bureau” is used here, to
be consistent with the definition of
“bureau” in the final rule, at section
46.30.

Comment: Another commenter
believed that the Executive Order on
Facilitation of Hunting Heritage and
Wildlife Conservation should form the
basis of extraordinary circumstances
and should be added to the proposed
rule.

Response: As noted above, no new
CEs or extraordinary circumstances are

being added at this time. That being
said, the Department is aware of the
referenced Executive Order and will
incorporate in Departmental directives,
as appropriate, any plan developed
under the Executive Order for the
management of resources under the
Department’s jurisdiction.

Comment: Some commenters stated
that lands found to have “wilderness
characteristics,”” such as citizen
proposed wilderness areas, do not
constitute extraordinary circumstances.
Many commenters suggested that the
Department revise this section of the
proposed rule to clarify that the term
“highly controversial environmental
effects” does not include instances
where there is merely a public
controversy.

Response: The Departmental list of
extraordinary circumstances specifies
wilderness areas or wilderness study
areas but not wilderness characteristics
or citizen proposed wilderness areas. As
noted above, no new extraordinary
circumstances are being added as part of
this initiative. That being said, just as
with any other resource value, there
may be circumstances where the issue
of effects on areas with wilderness
characteristics may be captured under
the existing extraordinary
circumstances.

Comment: One commenter requested,
“where an Interior agency proposes to
categorically exclude a decision from
review under NEPA, that the agency
include the proposed decision on NEPA
registers available on the agency’s Web
site.” This commenter also requested
eliminating the adoption of regulations
and policies from the list of
Departmental CEs, as found in
paragraph (i).

Response: The Department declines to
adopt the commenter’s recommendation
regarding making the proposed
decisions supported by CEs available on
bureau Web site(s). From a practical
standpoint, many thousands of
proposed actions annually are
categorically excluded. To list each use
of a CE on a NEPA register or bureaus’
Web sites would prove overly
burdensome. The Department declines
to adopt the commenter’s
recommendation regarding eliminating
the adoption of regulations and policies
from the list of Departmental CEs, as
found in paragraph (i). As explained
above, the Department is not changing
the language of the CEs or the
extraordinary circumstances in the final
rule, but is merely moving them from
the DM to regulations.

Comment: Some groups stated that
the proposed rule severely narrows the
definition of extraordinary
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circumstances. These groups also
believed the proposed rule allows the
Department to illegally manipulate
NEPA'’s threshold question.

Response: This final rule simply
moves established categories and
language on extraordinary
circumstances from the Department’s
NEPA procedures previously located in
516 DM 2, Appendix 1 and 2; no change
was proposed or is made to the
extraordinary circumstances themselves
in the final rule. As noted above, these
categories and requirements were
established following public review and
comment, in consultation with CEQ and
with CEQ’s concurrence, pursuant to 40
CFR 1507.3. The final rule does not add
any new categories, nor does it
substantively alter existing requirements
regarding review for extraordinary
circumstances. The Department notes
that contrary to the commenter’s
assertion that the threshold question
with respect to the extraordinary
circumstances review is altered, the
prefatory statement to the list of
extraordinary circumstances was, and
remains “Extraordinary circumstances
(see §46.205(c)) exist for individual
actions within CXs that may meet any
of the criteria listed in paragraphs (a)
through (1) of this section.” (Emphasis
added.)

Section 46.220 How to designate
lead agencies. This section provides
specific detail regarding the selection of
lead agencies.

Comment: Some commenters stated
that the proposed rule needs to address
how a lead agency will be designated
when more than one federal agency is
involved. These commenters
recommended that the Department
consider requiring the consent of an
agency before it can be named the lead
agency. In addition, commenters
suggested that the Department may want
to recognize in the proposed rule that
the RO would need to comply with any
applicable statutory or regulatory
requirements in the designation of the
lead agency.

Response: CEQ regulations at 40 CFR
1501.5 establish guidelines on the
designation of a lead agency, including
resolution of the question of
designation, in the event of dispute. The
RO complies with this rule in the
designation of a lead agency.

Section 46.225 How to select
cooperating agencies. This section
establishes procedures for selecting
cooperating agencies and determining
the roles of non-Federal agencies, such
as tribal governments, and the further
identification of eligible governmental
entities for cooperating agency
relationships. Criteria for identifying,

and procedures for defining, the roles of
cooperating agencies and the specific
requirements to be carried out by
cooperators in the NEPA process are set
forth in this section.

Comment: Several commenters
supported consensus-based
management for resolving competing
government interests.

Response: The Department
appreciates the comments.

Comment: Some commenters
suggested that lead NEPA agencies must
collect the “best available information,”
with the decision-making process based
on this information. These commenters
also proposed modification of the
proposed rule to “encourage” the use of
this section in preparing an EA.

Response: The Department collects
the high quality information, and that
information supports the NEPA analysis
which contributes to the decision-
making process. This is consistent with
CEQ requirements. The Department
declines to make the recommended
change to paragraph 46.225(e); ROs are
given the latitude to exercise discretion
in this regard.

Comment: Many commenters
supported the use of memoranda of
understanding (MOU) and
recommended revision of the proposed
rule to include clarification on
cooperating agency status and
limitations, as well as a schedule for the
environmental document.

Response: Paragraph 46.225(d)
provides for the use of memoranda of
understanding (MOU) between the lead
and cooperating agencies. The MOU
provides a framework for cooperating
agencies to agree to their respective
roles, responsibilities and limitations,
including, as appropriate, target
schedules. The requirement with
respect to memoranda of understanding
in paragraph 46.225(e) may apply to
EAs also.

Section 46.230 Role of cooperating
agencies in the NEPA process. This
section provides specific detail
regarding the responsibilities of
cooperating agencies.

No comments were received for this
section.

Section 46.235 NEPA scoping
process. This section discusses the use
of NEPA’s scoping requirements to
engage the public in collaboration and
consultation for the purpose of
identifying concerns, potential impacts,
relevant effects of past actions, possible
alternatives, and interdisciplinary
considerations. The regulatory language
encourages the use of communication
methods (such as using the Internet for
the publications of status of NEPA
documents on bulletin boards) for a

more efficient and proactive approach to
scoping.

Comment: Some organizations stated
that the Department has offered no
explanation for the lack of required
scoping when preparing an EA or
applying a CE, as compared with
scoping for an EIS. These organizations
maintained that this lack of scoping
contradicts the proposed guidance
found in paragraph 46.200(b). These
commenters stated that federal agencies
are required to ensure proper public
involvement when implementing NEPA
and suggested public scoping assists in
making an informed decision.

Response: Although scoping is not
required for the preparation of an EA
(CEQ regulations at 40 CFR 1501.7
specifically reference the preparation of
an EIS), the Department encourages the
use of scoping where appropriate as it
does represent a form of public
involvement, which is a requirement of
EAs. The Department has added
language to clarify the relationship
between this section and section 46.305.
In addition, in contrast to the rule as
proposed, the Department has also
clarified that while public notification
and public involvement are required to
the extent practicable in the preparation
of an EA, the RO has the discretion to
determine the manner of this public
notification and public involvement.
See paragraph 46.305(a). Scoping is not
a step necessary to document a CE. The
Department recognizes and
acknowledges the importance of scoping
as a form of public involvement and
participation in the NEPA process,
wherever it is appropriate, in that it can
serve the purpose of informed decision
making.

Comment: One commenter
recommended clarification of
“interdisciplinary considerations” in
the proposed rule.

Response: This rule ensures that the
use of the natural, social, and the
environmental sciences as required
under section 102(2)(A) of NEPA. As
recommended by the commenter, we
have clarified this provision by
replacing the phrase “interdisciplinary
considerations” in paragraph 46.235(a)
with the phrase “interdisciplinary
approach” as provided in 40 CFR
1502.6.

Section 46.240 Establishing time
limits for the NEPA process. The section
requires bureaus to establish time limits
to make the NEPA process more
efficient.

Comment: One commenter pointed
out that the proposed rule does not
explain why time limits should be
established. This commenter
recommended the addition of specific
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guidance and direction to the proposed
rule so bureau staff can process NEPA
documents with minimal delay.

Response: CEQ regulations at 40 CFR
1501.8 encourage federal agencies to set
time limits appropriate to individual
actions. This rule requires individual
bureaus to establish time limits, as
appropriate, to expedite the NEPA
process and to ensure efficiency,
especially when project completion may
be time sensitive or when statutory or
regulatory timeframes may be
applicable. The Department believes
individual bureaus are best situated to
establish time frames on a case-by-case
basis, and does not deem it necessary to
implement specific additional guidance
to ensure that delays are not
encountered in the NEPA process.

Comment: Another commenter stated
that the proposed rule appears to be
focused solely on internal
administrative factors and fails to
acknowledge that complex projects and
potential impacts could seriously affect
timelines. Commenters also suggested
that the availability of the public to
participate in the process needs to be
considered and accounted for when
setting time limits. Multiple
commenters supported establishing time
limits for the NEPA process on a case-
by-case basis, as long as the time limits
do not impose a schedule that cannot
facilitate the project proponent’s goals
and objectives for the proposed action.

Response: The Department does not
have a prescribed time limit for each
proposed step in the NEPA process. In
each case, time limits are set based on
a consideration of factors such as
funding, staff availability, public needs,
and the complexity of the proposed
action. The Department realizes that the
proponent’s goals and objectives are a
consideration in scheduling the time
considerations, as well as the factors
mentioned above.

Comment: Several commenters
requested an addition to the proposed
rule “that cooperating agencies
represent that they have sufficient
qualified staff and necessary resources
to participate as a cooperating agency on
the project and meet project deadlines.”
Several commenters also recommended
several additions to the proposed rule to
strengthen time limit requirements.

Response: The MOU as required
under paragraph 46.225(d) is a
mechanism for establishing that such
cooperating agencies represent that they
have sufficient qualified staff to
participate on the project and meet
project deadlines. The Department does
not believe any change to the final rule
is necessary.

Subpart D: Environmental Assessments

In the conversion from 516 DM
Chapter 3 to 43 Part 46 Subpart D, we
have written this rule to incorporate
procedural changes, expand upon
existing procedures, give greater
discretion and responsibilities to
bureaus, and provide clarity in the EA
process.

Section 46.300 Purpose of an EA
and when it must be prepared. This
section clarifies that the action being
analyzed is a “proposed” action. It
expands upon the purpose and clarifies
when to prepare an EA.

Comment: One group recommended
that the Department add a provision to
assure that all decisions made by the RO
after preparing an EA or an EA and
FONSI are in writing and include the
Official’s reasoning behind that
decision.

Response: This rule addresses the
Department’s NEPA procedures and not
the Department’s decision-making
authorities. The Department has
decided that documentation
requirements for decisions on proposed
actions made on the basis of preparation
of EAs and FONSIs are outside the
scope of this rule. That is, bureau
decision making itself is governed by
Department and bureau-specific
authorities. Section 46.325 describes the
culmination of the EA process rather
than documentation of a final decision
on the proposed action and has been
edited to ensure this point is clearly
made.

Comment: Another group stated that
wording in paragraph (a), in the context
of the Bureau of Indian Affairs, may be
misleading since many EAs are
prepared by a tribal government agency.
These commenters suggested that
paragraph (a) be revised as follows: “A
bureau must ensure that an EA is
prepared for all proposed Federal
actions * * *”

Response: The Department concurs
and has revised the language at
paragraph 46.300(a) to reflect the
suggested change.

Section 46.305 Public involvement
in the EA process. This section
incorporates procedural changes and
differentiates the requirements for
public involvement in the EA and EIS
processes. This section has been revised
from the proposed to require bureaus, to
the extent practicable, to provide for
public notification and public
involvement when an environmental
assessment is being prepared. This
represents a change from the rule as
proposed, which had included a
requirement that “The bureau must
provide for public notification when an

EA is being prepared.” The Department
has made this change in order to be
more consistent with CEQ regulations,
which do not require bureaus to provide
such notice in each and every instance,
but only require that Federal agencies
“shall to the fullest extent possible
encourage and facilitate public
involvement in decisions which affect
the quality of the human environment.”
40 CFR 1500.2(d). With respect to EAs,
CEQ regulations require that agencies
provide notice of the availability of such
environmental documents, but are
otherwise quite general in approach to
public involvement in EAs. See 40 CFR
1501.4(b) and 1506.6. As the
Department’s bureaus prepare
thousands of EAs each year—many
times for routine matters for which there
are not categorical exclusions, but for
which there is no interest on the part of
the public—a categorical public
notification requirement would prove a
fairly substantial burden. Therefore,
discretion is left to the RO in each case
to determine how best to involve the
public in a decision that affects the
quality of the human environment.

This section has also been expanded
to give bureaus the discretion to provide
cooperating agency status for EAs. It
specifies that the publication of a draft
EA for public comment is one method
available for public involvement, but it
is not required.

Comment: Some commenters
supported this section of the proposed
rule as it is currently written. These
commenters believed that the proposed
rule is consistent with CEQ regulations,
which only require public involvement
in EAs to the extent practicable.

Response: The Department
appreciates the comments and has
clarified that because notification is a
means of public involvement, it too is
subject to the qualifier “practicable”
and has revised the final rule as
described above.

Comment: This section of the
proposed rule directs bureaus to
consider comments that are “timely”
received. One commenter maintained
that the proposed rule did not
adequately define “timely.”” This
commenter also recommended stating in
the rule “that if no comments are
received during this 30-day comment
period, the decision is made using the
content of the draft document.”

Response: Publication of a “draft” EA
is not required. The RO has the
discretion whether to invite comments
on an EA. If an RO requests comments,
there will be a stated time limit to the
comment period. Comments not
received within this stated time limit
may be deemed untimely by the RO. It
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is left to the discretion of the RO to take
action when comments have been
received after the end of the comment
period.

Comment: Several commenters also
supported the proposed provision
which would allow cooperating
agencies to participate in the
development of EAs. They
recommended rewording of the
proposed rule to “‘encourage”
cooperating agency participation, not
merely “permit” this participation.

Response: The rule has used “may
allow” rather than the term
“encourage,” because cooperating
agency involvement in an EA is a matter
of discretion for the RO; no change is
made to the final rule.

Comment: Many commenters
supported publication of draft EAs and
recommended modification of the
proposed rule to support publication of
draft EAs. These commenters believed
that this section of the proposed rule is
in violation of CEQ direction and that
public review of environmental
documents has the potential to identify
information about impacts or resource
uses that would be otherwise unknown.

Response: The manner of public
involvement, including the publication
of a draft EA, is a matter of discretion
for the RO; this provision is consistent
with 40 CFR 1501.3.

Comment: Several commenters
expressed disappointment that “the
language in the Department’s NEPA
proposed rule focuses on how not to
provide public involvement
opportunities in section 46.305.” This
group maintained that it is essential that
the public effectively be involved in the
NEPA process, that public participation
is a fundamental component of NEPA,
and that public involvement extends to
all “environmental documents,”
including EAs. These commenters urged
the Department to include positive
language in the proposed rule to involve
the public in the preparation of an EA,
including requiring publishing of draft
EAs for public comment, and
establishing clear and specific
guidelines for public involvement in the
EA process.

Response: The Department strongly
encourages public involvement and
participation in the NEPA process at all
stages. However, consistent with CEQ
regulations, the Department’s final rule
distinguishes between “public
involvement” and ‘““public comment.”
With respect to EISs, CEQ’s regulations
specify that the public must have the
opportunity to comment on a draft EIS.
By contrast, the CEQ regulations do not
specify that public involvement should
take any particular form for EAs, as

recognized by every court that has
decided the issue. Therefore, the
Department’s final rule clarifies that the
RO has the discretion to determine how
public involvement in the preparation
of an EA is to occur, depending on the
particular circumstances surrounding
the proposed action. Bureaus engage in
a wide variety of routine actions, for
which EAs are prepared (e.g., approval
of replacement of culverts, erection of
fences, etc.). Therefore, it is neither
necessary nor practical for public
comment to be required for each of
these EAs. Public involvement can take
a variety of forms, ranging from
notification on bureau or field office
Web sites to the holding of public
meetings. Some of the bureaus provide
more specific direction on facilitating
public involvement (see 516 DM
Chapters 8-15 and bureau handbooks).

Comment: Another commenter
recommends that the proposed rule
should ensure that communities and
tribes potentially impacted by the
proposed action have adequate
opportunities to participate in the
development of an EA.

Response: See response above
regarding the CEQ requirement
respecting public involvement. The
circumstances surrounding each
proposed action may interest a variety
of members of the public, including, but
not limited to, communities and tribes
potentially impacted by the proposed
action. The RO has the discretion to
implement public notification and
public involvement measures
appropriate to the proposed action, and
affected communities. In addition, as
noted above, and independent of its
responsibilities under NEPA, the United
States has a government-to-government
relationship with federally-recognized
tribes. In accordance with this
responsibility, the Department
specifically provides for consultation,
coordination and cooperation within the
framework of government-to-
government consultation.

Section 46.310 Contents of an EA.
This section establishes new language
outlining what information must be
included in an EA. It describes the
requirements for alternatives, if any, and
provides for incorporating adaptive
management strategies in alternatives.
Sections on tiered analysis, from 516
DM Chapter 3, are found in subpart B
of this rule, since this information
pertains to both EISs and EAs.

Comment: Several commenters
supported this section of the proposed
rule as it is currently drafted. These
commenters maintained that CEQ
regulations only require that an EA
contain a brief discussion of the

environmental impacts of the proposed
action and alternatives.

Response: The Department
appreciates the comments.

Comment: Other commenters stated
that this section of the proposed rule
should be removed because it conflicts
with NEPA, CEQ regulations, and
existing case law.

Response: The Department disagrees.
This section fully complies with NEPA
and CEQ regulations, as well as CEQ
guidance. On September 8, 2005, the
CEQ issued EA guidance to Federal
agencies entitled “Emergency Actions
and NEPA” that explained language at
section 102(2)(E) of NEPA ‘“unresolved
conflicts concerning alternative uses of
available resources” (42 U.S.C.
4332(2)(E)). The CEQ guidance states:
“When there is consensus about the
proposed action based on input from
interested parties, you can consider the
proposed action and proceed without
consideration of additional alternatives.
Otherwise, you need to develop
reasonable alternatives to meet project
needs” (Attachment 2 “Preparing
Focused, Concise and Timely
Environmental Assessments”, http://
ceq.eh.doe.gov/nepa/regs/Preparing
_Focused Concise_and_

Timely EAs.pdf).

Comment: Several commenters stated
that the proposed rule calls for a
superficial analysis of impacts, which
creates the potential for inadequate
research. These commenters were
concerned that this superficial analysis
will not provide an adequate analysis of
impacts, will only serve to exacerbate
conflict and will result in poor decision-
making and possible litigation.

Response: The Department disagrees.
CEQ regulations describe EAs as
“concise” documents that “‘briefly”
provide information sufficient to
determine whether preparation of an
EIS is required. CEQ has issued
guidance consistent with this idea (see
September 8, 2005 CEQ guidance
referenced above). The Department does
not believe that conciseness necessarily
leads to a superficial analysis.

Comment: These commenters
therefore suggested that “‘consensus’ be
changed to ‘““‘unanimity” to assure that
there is no confusion about the limited
circumstances in which paragraph
46.310(b) applies.

Response: “Unanimity” is not
required; therefore, the Department
declines to make the suggested
alteration to the final rule.

Comment: One commenter suggested
that the cumulative effects of the
proposed action and other previous
actions should be included in the list of
things that must be discussed in an EA.
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Response: This rule does not attempt
to alter the requirements of the CEQ
regulations. Rather, paragraph
46.310(a)(3) of the Department’s final
rule requires that EAs include brief
discussions of the environmental
impacts of the proposed action.
Environmental impacts include direct,
indirect and cumulative impacts (40
CFR 1508.7 and 1508.8). A separate
listing of the requirement to include
discussion of any cumulative impacts is
not necessary.

Section 46.315 How to format an
EA. This section provides clarification
on the EA format.

No comments were received on this
provision.

Section 46.320 Adopting EAs
prepared by another agency, entity, or
person. In this section, the term “and
other program requirements’” has been
added to the compliance stipulations. It
also expands the requirements of the RO
in adopting another agency’s EA.

Comment: One commenter suggested
that a new section be added to the
proposed rule which includes the
requirement that the RO “consults with
other agencies that have regulatory
authority over the project” when
adopting an EA prepared by another
agency. This commenter maintained
this will help ensure that other affected
agencies agree with the adoption.
Another organization suggested that this
section of the proposed rule should state
that an Indian tribe may be the
applicant.

Response: The determination to adopt
another agency’s EA is left solely to the
discretion of the RO. However, the
Department expects that the RO will
consult with any other agency that has
regulatory authority over the project that
is the subject of a bureau’s proposed
action and environmental analysis. In
fact, this final rule provides at section
46.155: “The Responsible Official must
whenever possible consult, coordinate,
and cooperate with relevant State, local,
and tribal governments and other
bureaus and Federal agencies
concerning the environmental effects of
bureau plans, programs, and activities
within the jurisdictions or related to the
interests of these agencies.” This
provision applies to proposed actions
supported by both EAs and EISs. As
such no change has been made to
section 46.320.

The Department recognizes generally
that an Indian tribe may be an applicant,
as well as a State or other unit of
government; paragraph 46.300(a) has
been modified to read: ““A bureau must
ensure that an EA is prepared for all
proposed Federal actions” in order to
reflect that it may be the applicant who

is preparing the EA, especially when a
tribe is the applicant. No other change
in this respect has been made to the
final rule.

Section 46.325 Conclusion of the EA
process. Documentation requirements
for decisions made on the basis of EAs
and FONSIs are beyond the scope of this
rule. After a bureau has completed an
EA for a proposed action, the bureau
will make a finding of no significant
impact, or will determine that it is
necessary to prepare an EIS, in which
case, the bureau will publish a Notice of
Intent in the Federal Register or will
take no further action on the proposal.

Comment: Several commenters
“suggested that the requirement that a
decision be documented also include a
requirement that the document be made
public.”

Response: Bureau decision documents
are public documents. While some
bureaus routinely publish these
documents (for instance on bureau or
field office Web sites), the Department
is not including a requirement that all
decision documents be published.
Decision documents are available from
bureaus upon request.

Subpart E: Environmental Impact
Statements

This subpart takes the place of 516
DM Chapter 4, with following
exceptions.

The language from 516 DM Chapter 4
that simply reiterates the CEQ
regulations is not included in subpart E
of this rule. Those DM sections are:
statutory requirements, cover sheet,
summary, purpose and need, appendix,
methodology and scientific accuracy,
proposals for legislation, and time
periods.

Sections on tiering, incorporation of
referenced documents into NEPA
analysis, incomplete or unavailable
information, adaptive management, and
contractor prepared environmental
documents, from 516 DM Chapter 4 are
found in subpart B of this rule since that
information pertains to EISs and EAs.

The phrase “environmentally
preferable alternative” is found in the
definitions, subpart A. This phrase
expands on the definition that currently
exists in 516 DM 4.10(A)(5).

This rule also incorporates procedural
changes, clarifies the extent of
discretion and responsibility that may
be exercised by bureaus and provides
clarity in the EIS process.

Section 46.400 Timing of EIS
development. This section describes
when an EIS must be prepared.

Comment: One commenter
recommended revising the definition of

“environment”’ within the proposed
rule to avoid disputes.

Response: Neither the Department’s
proposed nor final rule includes a
definition of “environment.” Neither
NEPA nor the CEQ regulations define
this term; however, the CEQ regulations
do define ‘“human environment,” and
the definitions in the CEQ regulations
apply (see sections 46.20 and 46.30).
The Department does not believe that a
definition is required.

Comment: One commenter stated that
it is important to note that the RO
should not have the authority to
mandate whether an applicant must pay
for environmental analyses. The
commenter recommended that the
applicant should be given the
opportunity to voluntarily fund the
NEPA analysis. Others recommended
that any reference to who pays for the
analysis be deleted from the proposed
rule.

Response: The provision in the
Department’s final rule specifies only
that the RO “must inform applicants as
soon as practicable of any responsibility
they will bear for funding
environmental analyses associated with
their proposal.” This provision refers
specifically to the responsibility of the
RO to inform the applicant of any such
requirements in each instance. (As
noted above in the introduction to
section 46.200, this provision has been
moved from section 46.400 to section
46.200 because it applies to EAs as well,
and the application to EAs was
inadvertently left out of the proposed
rule.) The question of whether an RO
may require an applicant to pay for
NEPA analysis is outside the scope of
this rule because programs and bureaus
have different payment requirements,
for example, under their cost recovery
authority, if applicable.

Section 46.405 Remaining within
page limits. This section encourages
bureaus to keep EISs within the page
limits described in the CEQ regulations
using incorporation of referenced
documents into NEPA analysis and
tiering.

No comments were received on this
provision.

Section 46.415 EIS Content,
Alternatives, Circulation and Filing
Requirements. This section provides
direction for the development of
alternatives, establishes language on the
documentation of environmental effects
with a focus on NEPA statutory
requirements, and provides direction for
circulating and filing the draft and final
EIS or any supplement(s) thereto. The
Department changed the title of this
section and added a sentence to address
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Federal Advisory Committee Act
(FACA) implications.

Comment: Some commenters
supported this portion of the proposed
rule as it is written.

Response: The Department
appreciates the comments.

Comment: One group stated that the
term “interested parties” is too broadly
defined, resulting in significant delays
in agency decision-making.
Consequently, standing would be given
to parties that otherwise would lack
standing to pursue future legal action.

Response: The Department agrees that
the meaning of “interested parties” is
potentially ambiguous and has revised
this term to match the language used in
the CEQ regulations. Please see the final
rule at section 46.110, as well as the
responses to comments on that section.

Comment: Some commenters believed
that the cumulative effects of the
proposed action and other previous
actions must also be disclosed in an EIS.
Consequently, these commenters
recommended adding cumulative effects
to the list of terms that must be
disclosed in the contents of an EIS.

Response: Paragraph 46.415(a)(3) of
the Department’s final rule requires that
an EIS disclose “the environmental
impact of the proposed action.”
Environmental impact includes direct,
indirect and cumulative impacts (40
CFR 1508.7 and 1508.8). The
Department does not believe that a
separate listing of the requirement to
include discussion of cumulative
impacts is necessary.

Comment: Several commenters
commented on paragraph (c), which
provides “the RO shall make those
preliminary draft and final EISs
available to those interested and
affected persons and agencies for
comment.” The main concern discussed
by commenters is that the word “‘shall”
implies that the RO will be required to
circulate preliminary drafts of EISs.
These commenters recommended that
the proposed rule should allow public
circulation of preliminary EISs when
the RO determines that such circulation
would be beneficial, but public
disclosure should not be required. Other
commenters stated it is inappropriate
for agencies to share preliminary EISs
that represent preliminary agency
thoughts. They were concerned that
public release of a preliminary
document would hinder internal
discussion regarding innovative
management options available for
consideration and analysis.

Response: The Department has
elected not to include a “preliminary
environmental impact statement” in the

final rule. Please see the response above
to comments on section 46.30.

Comment: One group recommended
clarification of the proposed rule by
stating that the human environment
changes over time, regardless of the
action being assessed under NEPA.
They recommended this clarification
should “explicitly exclude the idea that
nothing changes over time, so the no
action alternative means no change.”

Response: The Department
acknowledges that some clarification
was needed and added language to the
final rule. Natural systems evolve over
time. The “no action” alternative is not
the alternative that results in “no
change” to the environment; rather it
represents the state of the environment
without the proposed action or any of
the alternatives. When the proposed
action involves a proposed change in
management then, under the no action
alternative, what does not change is
management direction or level of
intensity.

Comment: Another commenter stated
“it is not clear from the proposed rule
how or why “incremental changes” will
be considered as alternatives” and asked
for additional detail regarding the
“incremental process” and how it
interacts with the alternative discussion.

Response: The Department
appreciates this comment. The intent of
this provision is that modifications to
alternatives developed through a
collaborative process, may, themselves,
be considered alternatives to a proposed
action. To avoid confusion, the final
rule no longer uses the term
“incremental” when dealing with
alternatives.

Comment: Many commenters fully
supported and encouraged analysis of
the no action alternative. Several
recommended clarification in the
proposed rule on how the tenets of
adaptive management will work with
the requirements for clearly articulating
and pre-specifying the adjustments and
the respective environmental effects that
might later occur. Another commenter
encouraged the Department to specify in
the proposed rule that alternatives
considered throughout the NEPA
process must be capable of achieving
the project goals.

Response: The Department believes
that no further clarification is necessary.
The intent of the provision respecting
adaptive management is to clarify that
the use of an adaptive management
approach does not preclude the
necessity of complying with NEPA.
Each proposed action, including
possible changes in management made
as a result of an adaptive management
approach may be analyzed at the outset

of the process or the changes in
management made may be analyzed
when implemented.

Comment: Several commenters
strongly opposed the idea that the RO,
with or without input from any
interested parties, would be permitted
to make modifications to a proponent’s
proposed action. These commenters
recommend eliminating this language in
its entirety from the proposed rule.

Response: Bureaus would analyze
reasonable alternatives that would meet
the purpose and need for action. In
determining the range of reasonable
alternatives, the range may in some
cases be limited by the proponent’s
proposed action, but the RO must still
evaluate reasonable alternatives within
that range. As such the RO may include
additional alternatives for analysis,
including those which represent
different modifications of the proposed
action. No change to the provision has
been made.

Comment: Some commenters
requested clarification on the public
comment opportunity that follows the
publication of a final EIS. They
maintained the rule should explain that
the public can submit comments on a
final EIS prior to an agency’s final
decision.

Response: CEQ regulations at 40 CFR
1506.10(b)(2) require a 30-day waiting
period between publication of the final
EIS and signing of a ROD. CEQ guidance
states: ‘“During that period, in addition
to the agency’s own internal final
review, the public and other agencies
can comment on the final EIS prior to
the agency’s final action on the
proposal. CEQ’s “Forty Most Asked
Questions.” Therefore, while this period
is not a formal comment period, the
public may comment after the
publication of the final EIS.

Section 46.420 Terms used in an
EIS. This section describes terms that
are commonly used to describe concepts
or activities in an EIS, including: (a)
Statement of purpose and need, (b)
Reasonable alternatives, (c) Range of
alternatives, (d) Proposed action, (e)
Preferred alternative, and (f) No action
alternative. Definitions for proposed
action and no action alternative have
been moved to the definitions in section
46.30 as they may both be applicable to
EAs as well as EISs. Comments and
responses on these terms, however, are
below. In order to clarify that it is the
bureau’s exercise of discretion that
constitutes a proposed action that is
subject to NEPA requirements, not just
that the bureau might have a statutory
role over a non-Federal entity’s planned
activity, the final rule has been changed
to read “‘discretion” rather than
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“authority”” in proposed paragraph
46.420(d), which is now in section
46.30. Section 46.30 explains that a
“proposed action” includes “the
bureau’s exercise of discretion over a
non-Federal entity’s planned activity
that falls under a Federal agency’s
authority to issue permits, licenses,
grants, rights-of-way, or other common
Federal approvals, funding, or
regulatory instruments.”

Comment: Several commenters stated
that the proposed rule should clarify
that, in order for an alternative to be
reasonable, it must also be technically
and economically feasible based upon
input from the project proponent. These
commenters stated that the term “range
of alternatives” is defined without
regard to the technical and economic
feasibility of the alternatives.

Response: The Department’s final
rule, at paragraph 46.420(b), specifies
that the term “reasonable alternative”
includes alternatives that are technically
and economically practical or feasible
and that satisfy the purpose and need.
The Department agrees that the project
proponent, as a member of the public,
may provide input to the bureau with
respect to the technical and economic
feasibility of alternatives. Ultimately,
however, the bureau determines
whether an alternative is technically
and economically practical or feasible
and meets the purpose and need of the
proposed action. The Department did
not include a reference to technical and
economic feasibility in the definition of
“range of alternatives.” Consistent with
CEQ’s regulations, 40 CFR 1505.1(e),
and as explained in CEQ’s “Forty Most
Asked Questions” document, the range
of alternatives includes all or a
reasonable number of examples
covering the full spectrum of reasonable
alternatives, each of which must be
rigorously explored and objectively
evaluated, as well as those other
alternatives which are eliminated from
detailed study with a brief discussion of
the reasons for eliminating them. This
includes alternatives that may not be
technically and economically feasible.
The Department’s final rule, at
paragraph 46.420(c), maintains this
broad meaning of “‘range of
alternatives.”

Comment: Many commenters
recommended that the rule expressly
state that the applicant’s goals should be
the primary consideration in the
development of the statement of
purpose and need. These commenters
stated the Department should remove
language in the proposed rule that
requires agencies to consider the public
interest in approving an application.

Response: The Department agrees that
the bureau should consider the needs
and goals of the parties involved,
including the applicant. However, the
public interest is also a key
consideration under NEPA. As such the
Department has not changed the
language of this provision in the final
rule.

Comment: One group recommended
using the definition in paragraph
46.420(b) for the feasibility requirement
throughout the proposed rule because it
is the most complete definition.

Response: The Department concurs
with the intent of this recommendation
and has implemented this
recommendation by changing 46.415(b)
to read “‘range of alternatives” rather
than ‘“reasonable alternatives,” as
“range of alternatives” as defined at
paragraph 46.420(c) incorporates the
definition of “‘reasonable alternatives”
at paragraph 46.420(b).

Comment: One commenter stated that
the definition of “‘range of alternatives”
is circular and should be revised.

Response: The Department agrees and
has clarified that the phrase “rigorously
explored and objectively evaluated” in
the CEQ regulations applies only to
reasonable alternatives.

Comment: One commenter
recommended that the Department
distinguish the proposed federal action
from the proposed project or activity for
which the federal action is necessary.

Response: The Department agrees and
has clarified the language of section
46.30 (formerly proposed as paragraph
46.420(d)). Paragraph 46.420(d) explains
that a “proposed action” includes “the
bureau’s exercise of discretion over a
non-Federal entity’s planned activity
that falls under a Federal agency’s
authority to issue permits, licenses,
grants, rights-of-way, or other common
Federal approvals, funding, or
regulatory instruments.”

Comment: A commenter agreed with
the statement that no action can mean
either no action or no change and that
the proposed rule should acknowledge
that the effect of the no action
alternative is not always maintenance of
the status quo.

Response: As specified in proposed
paragraph 46.420(f) and now at section
46.30, the Department agrees that the no
action alternative has two
interpretations—‘no change from a
current management direction or level
of management intensity” or “no
project.” Natural systems evolve over
time. The “no action” alternative is not
the alternative that results in “‘no
change” to the environment; rather it
represents the state of the environment
without the proposed action or any of

the alternatives. The Department has
made minor edits to this section to
clarify this point.

Comment: One individual
recommended inserting “national
policies” after “giving consideration to”
in paragraph (e).

Response: The Department does not
believe it is necessary to specifically
include “national policies” as one of the
factors that the bureau considers in
identifying the preferred alternative.
Proposed paragraph (e), now (d), refers
to “other factors,” which is broad
enough to include a variety of
considerations, including, if
appropriate, national policies.

Comment: One commenter stated that
it is unclear whether the terms
“practical” and “feasible” are intended
to be synonymous within the proposed
rule.

Response: These terms are not
intended to be synonymous. CEQ’s
“Forty Most Asked Questions” explains
“reasonable alternatives include those
that are practical or feasible from the
technical and economic standpoint and
using common sense.” Any given
reasonable alternative could be
practical, feasible, or both.

Comment: One commenter
encouraged the Department to revise the
proposed rule to clarify and reflect
established NEPA precedent that
agencies need not conduct a separate
analysis of alternatives that have
substantially similar consequences.

Response: The Department agrees that
bureaus need not separately analyze
alternatives that have been shown to
have substantially similar
environmental consequences. This is a
well-established principle; no change to
the final rule is necessary.

Section 46.425 Identification of the
preferred alternative in an EIS. This
section clarifies when the preferred
alternative must be identified.

Comment: Several groups questioned
why more than one preferred alternative
would be necessary and recommend
that only one preferred alternative be
allowed to avoid confusion.

Response: The Department’s final rule
is consistent with CEQ regulations,
which expressly contemplate situations
in which more than one preferred
alternative may exist. 40 CFR
1502.14(e). Rather than confusing the
public, the Department believes that in
certain circumstances presentation of
more than one preferred alternatives
may encourage public involvement in
the process.

Section 46.430 Environmental
review and consultation requirements.
This section establishes procedures for
an EIS that also addresses other
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environmental review requirements and
approvals. It should be noted that this
section allows for the completion of the
NEPA analysis prior to obtaining all
permits. However, if the terms of the
permit are outside of the scope of
analysis, additional NEPA analysis may
be required.

Comment: One commenter
commented that CEQ is currently
undertaking a project to integrate review
under NEPA and the National Historic
Preservation Act (NHPA). This
commenter recommended that the
Department assure effective integration
of that project’s results with the
proposed rule. In order to protect
statutory rights of Indian tribes, another
group recommended integration of
regulations from the Advisory Council
on Historic Preservation in this section
of the proposed rule.

Response: Regulations implementing
the National Historic Preservation Act
(NHPA) at 36 CFR Part 800 encourage
Federal agencies to coordinate
compliance with section 106 of the
NHPA with steps taken to meet the
requirements of NEPA (36 CFR
800.8(a)). The Department is aware of
the CEQ initiative to develop guidance
to integrate review under NEPA and the
NHPA, as called for in both the NHPA
and the CEQ regulations (40 CFR
1502.25(a)) and will work with CEQ to
integrate any such guidance in the
Department’s directives as appropriate.
Please see response to comments
addressing section 46.110 above
regarding the Department’s fulfillment
of its responsibilities toward Indian
tribes.

Comment: One group strongly
supported consolidation of processes
whenever possible to reduce delays and
eliminate duplication of effort. This
group proposed revision of the proposed
rule to promote the consolidation of
processes ‘“‘to the extent possible and
otherwise not prohibited by law.” This
group also recommended the
establishment of an exemption for
mining operations based on the
“functional equivalence doctrine.” They
maintained that other laws and
regulations applicable to the mining
operations provide a rigorous
framework for providing a “harder
look” at environmental consequences
than NEPA.

Response: The Department
appreciates the support for its efforts to
encourage consolidation of processes
whenever possible. However, the
Department does not believe the
revision proposed by the commenter to
paragraph 46.430(b) is necessary. The
Department does not believe such an
exemption for mining operations as

advocated by the commenter is
warranted, as it addresses matters
beyond the scope of this rulemaking.

Comment: One commenter
recommended revision of ‘“Paragraph (a)
to clarify that an EIS need only identify
and discuss studies relied upon for
other consultation and review processes
if the EIS is intended to serve as the
NEPA compliance for those review
processes.”

Response: The Department believes
no revision to the final rule is necessary.
When paragraph 46.430(a) states “An
EIS that also addresses other
environmental review and consultation
requirements. * * *” this means that it
is precisely when the EIS in question is
to serve as the NEPA compliance (in
whole or in part) for the other
environmental review and consultation
requirements that the EIS needs to
identify and discuss studies relied upon
for these other review and consultation
processes.

Section 46.435 Inviting comments.
This section requires bureaus to request
comments from Federal, State, and local
agencies, or tribal governments, and the
public at large. This section also
clarifies that bureaus do not have to
delay a final EIS because they have not
received comments.

Comment: One group proposed
revisions to the proposed rule, which
include: (1) Requesting comments from
any potentially affected tribal
government, (2) recognizing the federal
government’s continuing obligation to
consult with tribal governments prior to
making decisions which may impact
tribal rights, (3) revising paragraph (c) to
include all lands and waters within the
boundaries of tribal lands, (4) inserting
language to explicitly include Alaska
Native tribes, and (5) including
additional clauses covering various
situations in which the Department
must invite comments from a tribe. This
group proposed these revisions because
it believes the current language could be
interpreted too narrowly by the
Department bureaus, resulting in
bureaus deciding not to request
comments from tribal governments,
even though a proposed action may
affect tribal rights or interests.

Response: CEQ regulations at 40 CFR
1503.1(a)(4) require that agencies shall
request the comments on a draft EIS
from ““the public, affirmatively soliciting
comments from those persons or
organizations who may be interested or
affected.” This would necessarily
include “any potentially affected tribal
government” regardless of whether the
proposed action may affect the
environment of Indian trust or restricted
land or other Indian trust resources,

trust assets, or tribal health and safety,
as specified in 46.435(c). In view of the
CEQ regulations, the Department does
not believe it is necessary to include the
commenter’s proposed language in this
final rule. For instance, under 40 CFR
1503.1(a)(4), the bureaus would need to
request comments from those persons or
organizations affected by impacts to the
resources noted by the commenters,
including “one or more historic
properties to which the tribe attaches
religious and cultural significance” or
“wildlife or plant species that are
important to the tribe for cultural
purposes.” Likewise, if any member of
the public specifically requests
information regarding the analysis of
effects of a proposed action on a specific
identified area, the bureau would
provide that information.

This being said, the requirement to
engage in government-to-government
consultation with Indian tribes is a
requirement apart from NEPA, and, in
effect, broadens any consultation that
needs to take place as a function of
compliance with NEPA. The
Department has other, more specific
directives addressing government-to-
government consultation, as well as
how the Department is to fulfill its trust
responsibilities. See, e.g., 512 DM 2:
“Departmental Responsibilities for
Indian Trust Resources”’; ECM97-2
“Departmental Responsibilities for
Indian Trust Resources and Indian
Sacred Sites on Federal Lands”.

Comment: One commenter
encouraged the Department to provide
for better coordination with permit
applicants when the federal action being
examined involves the issuance of a
federal permit or authorization.

Response: Please see discussion,
above, regarding paragraph 46.430(a).

Section 46.440 Eliminating
duplication with State and local
procedures. This section allows a State
agency to jointly prepare an EIS, if
applicable.

No comments were received
addressing this provision.

Section 46.445 Preparing a
legislative EIS. This section ensures
that, when appropriate, a legislative EIS
will be included as a part of the formal
transmittal of a legislative proposal to
the Congress.

No comments were received
addressing this provision.

Section 46.450 Identifying the
environmentally preferable alternative.
This section provides for identifying the
environmentally preferable alternative
in the ROD.

Comment: One commenter supported
this part of the proposed rule as it is
written. Multiple commenters oppose
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this section of the proposed rule and
urge the Department to delete this
section from the proposed rule. They
believed ‘“‘that this provision is not
necessary in light of the existing CEQ
regulation found at 40 CFR 1505.2.” In
the event that Department does not
remove this section from the proposed
rule, these commenters recommended
that the Department revise this section
to include clarification that this rule in
no way obligates agencies to identify
and select an “‘environmentally
preferable alternative” during its NEPA
analysis.

Response: The Department
appreciates these comments, but
believes this provision is necessary to
distinguish between ‘““identifying” and
“selecting” an environmentally
preferable alternative, both for
Departmental personnel and members of
the public. Although the
environmentally preferable alternative
must be identified in the ROD, the RO
is not required to select the
environmentally preferable alternative
as the alternative that will be
implemented. No change is made in the
final rule.

Procedural Requirements

Regulatory Planning and Review (E.O.
12866)

This is a significant rule and has been
reviewed by the Office of Management
and Budget (OMB) under Executive
Order 12866. This rule:

(1) Is not an economically significant
action because it will not have an
annual effect of $100 million or more on
the economy nor adversely affect
productivity, competition, jobs, the
environment, public health or safety,
nor state or local governments.

(2) Will not interfere with an action
taken or planned by another agency.

(3) Will not alter the budgetary impact
of entitlements, grants, user fees, or loan
programs or the rights and obligations of
recipients of such programs.

(4) Raises novel policy and legal
issues. It is a significant rulemaking
action subject to OMB review because of
the extensive interest in Department
planning and decision making relating
to NEPA.

In accordance with the Office of
Management and Budget (OMB)
Circular A—4, “Regulatory Analysis,”
the Department has conducted a cost/
benefit analysis. The analysis compared
the costs and benefits associated with
the current condition of having
Departmental implementing procedures
combined with Departmental
explanatory guidance in the DM and the
condition of having implementing

direction in regulations and explanatory
guidance in the DM.

Many benefits and costs associated
with the rule are not quantifiable. Some
of the benefits of this rule include
collaborative and participatory public
involvement to more fully address
public concerns, timely and focused
environmental analysis, and flexibility
in preparation of environmental
documents. These will be positive
effects of the new rule.

Moving NEPA procedures from the
DM to regulations is expected to provide
a variety of potential beneficial effects.
This rule would meet the requirements
of 40 CFR 1507.3 by placing the
Department’s implementing procedures
in their proper regulatory position. The
Department will maintain Department-
and bureau-specific directives in the
DM and bureau handbooks to assist
field offices. This will facilitate timely
bureau responses to procedural
interpretations, training needs, and
editorial changes to addresses and
Internet links to assist bureaus when
implementing the NEPA process.
Finally, the changes to the Department
NEPA procedures are intended to
provide the Department specific options
to meet the intent of NEPA through
increased emphasis on collaboration
and the use of a consensus-based
approach when practicable.

Thus, while no single effect of this
rule creates a significant quantifiable
improvement, the benefits outlined
above taken together create the potential
for visible improvements in the
Department’s NEPA program. Further
discussion of the costs and benefits
associated with the rule is contained in
the economic analysis which is
incorporated in the administrative
record for this rulemaking and may be
accessed on the Department’s Office of
Environmental Policy and Compliance
Web site located at: http://www.doi.gov/

oepc.
Regulatory Flexibility Act

The Department certifies that this
document will not have a significant
economic effect on a substantial number
of small entities under the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.).
This document provides the Department
with policy and procedures under
NEPA and does not compel any other
party to conduct any action.

Congressional Review Act

The Administrator of the Office of
Information and Regulatory Affairs has
determined that this rule is not a major
rule under 5 U.S.C. 804(2).

Unfunded Mandates Reform Act

Under Title II of the Unfunded
Mandates Reform Act of 1995 (2 U.S.C.
1531-1538), the Department has
assessed the effects of this rule on State,
local, and tribal governments and the
private sector. This rule does not
compel the expenditure of $100 million
or more by any State, local, or tribal
government or anyone in the private
sector. Therefore, a statement under
section 202 of the Act is not required.

Takings (E.O. 12630)

This rule has been analyzed in
accordance with the principles and
criteria contained in E.O. 12630,
Governmental Actions and Interference
with Constitutionally Protected Property
Rights, and it has been determined that
the rule does not pose the risk of a
taking of Constitutionally protected
private property.

Federalism (E.O. 13132)

The Department has considered this
rule under the requirements of E.O.
13132, Federalism. The Department has
concluded that the rule conforms to the
federalism principles set out in this
E.O.; will not impose any compliance
costs on the States; and will not have
substantial direct effects on the States or
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Therefore, the
Department has determined that no
further assessment of federalism
implications is necessary.

Civil Justice Reform (E.O. 12988)

This rule complies with the
requirements of E.O. 12988.
Specifically, this rule:

(a) Does not unduly burden the
judicial system;

(b) Meets the criteria of section 3(a)
requiring that all regulations be
reviewed to eliminate errors and
ambiguity, and be written to minimize
litigation; and

(c) Meets the criteria of section 3(b)(2)
requiring that all regulations be written
in clear language and contain clear legal
standards.

Consultation With Indian Tribes (E.O.
13175)

In accordance with E.O. 13175 of
November 6, 2000, and 512 DM 2, we
have assessed this document’s impact
on tribal trust resources and have
determined that it does not directly
affect tribal resources since it describes
the Department’s procedures for its
compliance with NEPA.
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Paperwork Reduction Act

This rule does not contain
information collections subject to OMB
approval under the Paperwork
Reduction Act (44 U.S.C. 3501, et seq.).

National Environmental Policy Act

The CEQ does not direct agencies to
prepare a NEPA analysis or document
before establishing agency procedures
that supplement the CEQ regulations for
implementing NEPA. Agency NEPA
procedures are procedural guidance to
assist agencies in the fulfillment of
agency responsibilities under NEPA, but
are not the agency’s final determination
of what level of NEPA analysis is
required for a particular proposed
action. The requirements for
establishing agency NEPA procedures
are set forth at 40 CFR 1505.1 and
1507.3. The determination that
establishing agency NEPA procedures
does not require NEPA analysis and
documentation has been upheld in
Heartwood, Inc. v. U.S. Forest Service,
73 F. Supp. 2d 962, 972—73 (S.D. IIL
1999), aff’d 230 F.3d 947. 954-55 (7th
Cir. 2000).

Data Quality Act

In developing this rule we did not
conduct or use a study requiring peer
review under the Data Quality Act (Pub.
L. 106—554).

Effects on the Energy Supply (E.O.
13211)

This rule is not a significant energy
action under the definition in E.O.
13211. A Statement of Energy Effects is
not required.

Clarity of This Rule

We are required by E.O.s 12866 and
12988 and by the Presidential
Memorandum of June 1, 1998, to write
all rules in plain language. This means
that each rule we publish must:

—Be logically organized;

—Use the active voice to address
readers directly;

—Use clear language rather than jargon;

—Be divided into short sections and
sentences; and

—~Use lists and tables wherever
possible.

If you feel that we have not met these
requirements, send us comments as
instructed in the ADDRESSES section. To
better help us revise the rule, your
comments should be as specific as
possible. For example, you should tell
us the numbers of the sections or
paragraphs that you find unclear, which
sections or sentences are too long, the
sections where you think lists or tables
would be useful, etc.

List of Subjects in 43 CFR part 46
Environmental protection, EISs.

Dated: September 30, 2008.
James E. Cason,
Associate Deputy Secretary.

m For the reasons given in the preamble,
the Office of the Secretary is adding a
new part 46 to Subtitle A of title 43 of
the Code of Federal Regulations to read
as follows:

PART 46—IMPLEMENTATION OF THE
NATIONAL ENVIRONMENTAL POLICY
ACT OF 1969

Sec.

Subpart A—General Information

46.10 Purpose of this part.
46.20 How to use this part.
46.30 Definitions.

Subpart B—Protection and Enhancement of
Environmental Quality

46.100 Federal action subject to the
procedural requirements of NEPA.

46.105 Using a contractor to prepare
environmental documents.

46.110 Incorporating consensus-based
management.

46.115 Consideration of past actions in
analysis of cumulative effects.

46.120 Using existing environmental
analyses prepared pursuant to NEPA and
the Council on Environmental Quality
regulations.

46.125 Incomplete or unavailable
information.

46.130 Mitigation measures in analyses.

46.135 Incorporation of referenced
documents into NEPA analysis.

46.140 Using tiered documents.

46.145 Using adaptive management.

46.150 Emergency responses.

46.155 Consultation, coordination, and
cooperation with other agencies.

46.160 Limitations on actions during the
NEPA analysis process.

46.170 Environmental effects abroad of
major Federal actions.

Subpart C—Initiating the NEPA Process

46.200 Applying NEPA early.

46.205 Actions categorically excluded from
further NEPA review.

46.210 Listing of Departmental Categorical
Exclusions.

46.215 Categorical Exclusions:
Extraordinary circumstances.

46.220 How to designate lead agencies.

46.225 How to select cooperating agencies.

46.230 Role of cooperating agencies in the
NEPA process.

46.235 NEPA scoping process.

46.240 Establishing time limits for the
NEPA process.

Subpart D—Environmental Assessments

46.300 Purpose of an environmental
assessment and when it must be
prepared.

46.305 Public involvement in the
environmental assessment process.

46.310 Contents of an environmental
assessment.

46.315 How to format an environmental
assessment.

46.320 Adopting environmental
assessments prepared by another agency,
entity, or person.

46.325 Conclusion of the environmental
assessment process.

Subpart E—Environmental Impact
Statements

46.400 Timing of environmental impact
statement development.

46.405 Remaining within page limits.

46.415 Environmental impact statement
content, alternatives, circulation and
filing requirements.

46.420 Terms used in an environmental
impact statement.

46.425 Identification of the preferred
alternative in an environmental impact
statement.

46.430 Environmental review and
consultation requirements.

46.435 Inviting comments.

46.440 Eliminating duplication with State
and local procedures.

46.445 Preparing a legislative
environmental impact statement.

46.450 Identifying the environmentally
preferable alternative.

Authority: 42 U.S.C. 4321 et seq. (The
National Environmental Policy Act of 1969,
as amended); Executive Order 11514,
(Protection and Enhancement of
Environmental Quality (March 5, 1970, as
amended by Executive Order 11991, May 24,
1977)); 40 CFR parts 1500-1508 (43 FR
55978) (National Environmental Policy Act,
Implementation of Procedural Provisions).

Subpart A—General Information

§46.10 Purpose of this part.

(a) This part establishes procedures
for the Department, and its constituent
bureaus, to use for compliance with:

(1) The National Environmental
Policy Act (NEPA) of 1969, as amended
(42 U.S.C. 4321 et seq.); and

(2) The Council on Environmental
Quality (CEQ) regulations for
implementing the procedural provisions
of NEPA (40 CFR parts 1500-1508).

(b) Consistent with 40 CFR 1500.3, it
is the Department’s intention that any
trivial violation of these regulations will
not give rise to any independent cause
of action.

§46.20 How to use this part.

(a) This part supplements, and is to be
used in conjunction with, the CEQ
regulations except where it is
inconsistent with other statutory
requirements. The following table
shows the corresponding CEQ
regulations for the sections in subparts
A—E of this part. Some sections in
those subparts do not have a
corresponding CEQ regulation.

Subpart A 40 CFR
46.10 Parts 1500-1508



Federal Register/Vol. 73, No. 200/ Wednesday, October 15, 2008/Rules and Regulations

61315

46.20 No corresponding CEQ
regulation

46.30 No corresponding CEQ
regulation

Subpart B

46.100 1508.14, 1508.18, 1508.23

46.105 1506.5

46.110 No corresponding CEQ
regulation

46.115 1508.7

46.120 1502.9, 1502.20, 1502.21,

1506.3
46.125 1502.22
46.130 1502.14
46.135 1502.21
46.140 1502.20
46.145 No corresponding CEQ

regulation

46.150 1506.11

46.155 1502.25, 1506.2

46.160 1506.1

46.170 No corresponding CEQ
regulation

Subpart C

46.200 1501.2
46.205 1508.4
46.210 1508.4
46.215 1508.4
46.220 1501.5
46.225 1501.6
46.230 1501.6
46.235 1501.7
46.240 1501.8
Subpart D

46.300 1501.3

46.305 1501.7, 1506.6

46.310 1508.9

46.315 No corresponding CEQ
regulation

46.320 1506.3

46.325 1501.4

Subpart E
46.400 1502.5
46.405 1502.7
46.415 1502.10
46.420 1502.14
46.425 1502.14
46.430 1502.25
46.435 1503
46.440 1506.2
46.445 1506.8
46.450 1505.2

(b) The Responsible Official will
ensure that the decision making process
for proposals subject to this part
includes appropriate NEPA review.

(c) During the decision making
process for each proposal subject to this
part, the Responsible Official shall
consider the relevant NEPA documents,
public and agency comments (if any) on
those documents, and responses to
those comments, as part of
consideration of the proposal and,
except as specified in paragraphs

46.210(a) through (j), shall include such
documents, including supplements,
comments, and responses as part of the
administrative file.

(d) The Responsible Official’s
decision on a proposed action shall be
within the range of alternatives
discussed in the relevant environmental
document. The Responsible Official’s
decision may combine elements of
alternatives discussed in the relevant
environmental document if the effects of
such combined elements of alternatives
are reasonably apparent from the
analysis in the relevant environmental
document.

(e) For situations involving an
applicant, the Responsible Official
should initiate the NEPA process upon
acceptance of an application for a
proposed Federal action. The
Responsible Official must publish or
otherwise provide policy information
and make staff available to advise
potential applicants of studies or other
information, such as costs, foreseeably
required for later Federal action.

§46.30 Definitions.

For purposes of this part, the
following definitions supplement terms
defined at 40 CFR parts 1500—-1508.

Adaptive management is a system of
management practices based on clearly
identified outcomes and monitoring to
determine whether management actions
are meeting desired outcomes; and, if
not, facilitating management changes
that will best ensure that outcomes are
met or re-evaluated. Adaptive
management recognizes that knowledge
about natural resource systems is
sometimes uncertain.

Bureau means bureau, office, service,
or survey within the Department of the
Interior.

Community-based training in the
NEPA context is the training of local
participants together with Federal
participants in the workings of the
environmental planning effort as it
relates to the local community(ies).

Controversial refers to circumstances
where a substantial dispute exists as to
the environmental consequences of the
proposed action and does not refer to
the existence of opposition to a
proposed action, the effect of which is
relatively undisputed.

Environmental Statement Memoranda
(ESM) are a series of instructions issued
by the Department’s Office of
Environmental Policy and Compliance
to provide information and explanatory
guidance in the preparation,
completion, and circulation of NEPA
documents.

Environmentally preferable
alternative is the alternative required by

40 CFR 1505.2(b) to be identified in a
record of decision (ROD), that causes
the least damage to the biological and
physical environment and best protects,
preserves, and enhances historical,
cultural, and natural resources. The
environmentally preferable alternative
is identified upon consideration and
weighing by the Responsible Official of
long-term environmental impacts
against short-term impacts in evaluating
what is the best protection of these
resources. In some situations, such as
when different alternatives impact
different resources to different degrees,
there may be more than one
environmentally preferable alternative.

No action alternative.

(1) This term has two interpretations.
First “no action” may mean ‘“no
change” from a current management
direction or level of management
intensity (e.g., if no ground-disturbance
is currently underway, no action means
no ground-disturbance). Second “no
action” may mean ‘“‘no project” in cases
where a new project is proposed for
implementation.

(2) The Responsible Official must
determine the “no action” alternative
consistent with one of the definitions in
paragraph (1) of this definition and
appropriate to the proposed action to be
analyzed in an environmental impact
statement. The no action alternative
looks at effects of not approving the
action under consideration.

Proposed action. This term refers to
the bureau activity under consideration.
It includes the bureau’s exercise of
discretion over a non-Federal entity’s
planned activity that falls under a
Federal agency’s authority to issue
permits, licenses, grants, rights-of-way,
or other common Federal approvals,
funding, or regulatory instruments. The
proposed action:

(1) Is not necessarily, but may
become, during the NEPA process, the
bureau preferred alternative or (in a
record of decision for an environmental
impact statement, in accordance with 40
CFR 1505.2) an environmentally
preferable alternative; and

(2) Must be clearly described in order
to proceed with NEPA analysis.

Reasonably foreseeable future actions
include those federal and non-federal
activities not yet undertaken, but
sufficiently likely to occur, that a
Responsible Official of ordinary
prudence would take such activities
into account in reaching a decision.
These federal and non-federal activities
that must be taken into account in the
analysis of cumulative impact include,
but are not limited to, activities for
which there are existing decisions,
funding, or proposals identified by the
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bureau. Reasonably foreseeable future
actions do not include those actions that
are highly speculative or indefinite.
Responsible Official is the bureau
employee who is delegated the authority
to make and implement a decision on a
proposed action and is responsible for
ensuring compliance with NEPA.

Subpart B—Protection and
Enhancement of Environmental Quality

§46.100 Federal action subject to the
procedural requirements of NEPA.

(a) A bureau proposed action is
subject to the procedural requirements
of NEPA if it would cause effects on the
human environment (40 CFR 1508.14),
and is subject to bureau control and
responsibility (40 CFR 1508.18). The
determination of whether a proposed
action is subject to the procedural
requirements of NEPA depends on the
extent to which bureaus exercise control
and responsibility over the proposed
action and whether Federal funding or
approval are necessary to implement it.
If Federal funding is provided with no
Federal agency control as to the
expenditure of such funds by the
recipient, NEPA compliance is not
necessary. The proposed action is not
subject to the procedural requirements
of NEPA if it is exempt from the
requirements of section 102(2) of NEPA.

(b) A bureau shall apply the
procedural requirements of NEPA when
the proposal is developed to the point
that:

(1) The bureau has a goal and is
actively preparing to make a decision on
one or more alternative means of
accomplishing that goal; and

(2) The effects of the proposed action
can be meaningfully evaluated (40 CFR
1508.23).

§46.105 Using a contractor to prepare
environmental documents.

A Responsible Official may use a
contractor to prepare any environmental
document in accordance with the
standards of 40 CFR 1506.5(b) and (c).
If a Responsible Official uses a
contractor, the Responsible Official
remains responsible for:

(a) Preparation and adequacy of the
environmental documents; and

(b) Independent evaluation of the
environmental documents after their
completion.

§46.110 Incorporating consensus-based
management.

(a) Consensus-based management
incorporates direct community
involvement in consideration of bureau
activities subject to NEPA analyses,
from initial scoping to implementation
of the bureau decision. It seeks to

achieve agreement from diverse
interests on the goals of, purposes of,
and needs for bureau plans and
activities, as well as the methods
anticipated to carry out those plans and
activities. For the purposes of this Part,
consensus-based management involves
outreach to persons, organizations or
communities who may be interested in
or affected by a proposed action with an
assurance that their input will be given
consideration by the Responsible
Official in selecting a course of action.

(b) In incorporating consensus-based
management in the NEPA process,
bureaus should consider any consensus-
based alternative(s) put forth by those
participating persons, organizations or
communities who may be interested in
or affected by the proposed action.
While there is no guarantee that any
particular consensus-based alternative
will be considered to be a reasonable
alternative or be identified as the
bureau’s preferred alternative, bureaus
must be able to show that the reasonable
consensus-based alternative, if any, is
reflected in the evaluation of the
proposed action and discussed in the
final decision. To be selected for
implementation, a consensus-based
alternative must be fully consistent with
NEPA, the CEQ regulations, and all
applicable statutory and regulatory
provisions, as well as Departmental and
bureau written policies and guidance.

(c) The Responsible Official must,
whenever practicable, use a consensus-
based management approach to the
NEPA process.

(d) If the Responsible Official
determines that the consensus-based
alternative, if any, is not the preferred
alternative, he or she must state the
reasons for this determination in the
environmental document.

(e) When practicing consensus-based
management in the NEPA process,
bureaus must comply with all
applicable laws, including any
applicable provisions of the Federal
Advisory Committee Act (FACA).

§46.115 Consideration of past actions in
the analysis of cumulative effects.

When considering the effects of past
actions as part of a cumulative effects
analysis, the Responsible Official must
analyze the effects in accordance with
40 CFR 1508.7 and in accordance with
relevant guidance issued by the Council
on Environmental Quality, such as “The
Council on Environmental Quality
Guidance Memorandum on
Consideration of Past Actions in
Cumulative Effects Analysis” dated June
24, 2005, or any superseding Council on
Environmental Quality guidance.

§46.120 Using existing environmental
analyses prepared pursuant to NEPA and
the Council on Environmental Quality
regulations.

(a) When available, the Responsible
Official should use existing NEPA
analyses for assessing the impacts of a
proposed action and any alternatives.
Procedures for adoption or
incorporation by reference of such
analyses must be followed where
applicable.

(b) If existing NEPA analyses include
data and assumptions appropriate for
the analysis at hand, the Responsible
Official should use these existing NEPA
analyses and/or their underlying data
and assumptions where feasible.

(c) An existing environmental
analysis prepared pursuant to NEPA
and the Council on Environmental
Quality regulations may be used in its
entirety if the Responsible Official
determines, with appropriate supporting
documentation, that it adequately
assesses the environmental effects of the
proposed action and reasonable
alternatives. The supporting record
must include an evaluation of whether
new circumstances, new information or
changes in the action or its impacts not
previously analyzed may result in
significantly different environmental
effects.

(d) Responsible Officials should make
the best use of existing NEPA
documents by supplementing, tiering to,
incorporating by reference, or adopting
previous NEPA environmental analyses
to avoid redundancy and unnecessary
paperwork.

§46.125 Incomplete or unavailable
information.

In circumstances where the
provisions of 40 CFR 1502.22 apply,
bureaus must consider all costs to
obtain information. These costs include
monetary costs as well as other non-
monetized costs when appropriate, such
as social costs, delays, opportunity
costs, and non-fulfillment or non-timely
fulfillment of statutory mandates.

§46.130 Mitigation measures in analyses.

(a) Bureau proposed action. The
analysis of the proposed action and any
alternatives must include an analysis of
the effects of the proposed action or
alternative as well as analysis of the
effects of any appropriate mitigation
measures or best management practices
that are considered. The mitigation
measures can be analyzed either as
elements of alternatives or in a separate
discussion of mitigation.

(b) Applicant proposals (i.e., bureau
decision-making on such proposals is
the proposed action). An applicant’s
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proposal presented to the bureau for
analysis must include any ameliorative
design elements (including stipulations,
conditions, or best management
practices), required to make the
proposal conform to applicable legal
requirements, as well as any voluntary
ameliorative design element(s). The
effects of any mitigation measures other
than the ameliorative design elements
included in the applicant’s proposal
must also be analyzed. The analysis of
these mitigation measures can be
structured as a matter of consideration
of alternatives to approving the
applicant’s proposal or as separate
mitigation measures to be imposed on
any alternative selected for
implementation.

§46.135 Incorporation of referenced
documents into NEPA analysis.

(a) The Responsible Official must
determine that the analysis and
assumptions used in the referenced
document are appropriate for the
analysis at hand.

(b) Citations of specific information or
analysis from other source documents
should include the pertinent page
numbers or other relevant identifying
information.

(c) Publications incorporated into
NEPA analysis by reference must be
listed in the bibliography. Such
publications must be readily available
for review and, when not readily
available, they must be made available
for review as part of the record
supporting the proposed action.

§46.140 Using tiered documents.

A NEPA document that tiers to
another broader NEPA document in
accordance with 40 CFR 1508.28 must
include a finding that the conditions
and environmental effects described in
the broader NEPA document are still
valid or address any exceptions.

(a) Where the impacts of the narrower
action are identified and analyzed in the
broader NEPA document, no further
analysis is necessary, and the previously
prepared document can be used for
purposes of the pending action.

(b) To the extent that any relevant
analysis in the broader NEPA document
is not sufficiently comprehensive or
adequate to support further decisions,
the tiered NEPA document must explain
this and provide any necessary analysis.

(c) An environmental assessment
prepared in support of an individual
proposed action can be tiered to a
programmatic or other broader-scope
environmental impact statement. An
environmental assessment may be
prepared, and a finding of no significant
impact reached, for a proposed action

with significant effects, whether direct,
indirect, or cumulative, if the
environmental assessment is tiered to a
broader environmental impact statement
which fully analyzed those significant
effects. Tiering to the programmatic or
broader-scope environmental impact
statement would allow the preparation
of an environmental assessment and a
finding of no significant impact for the
individual proposed action, so long as
any previously unanalyzed effects are
not significant. A finding of no
significant impact other than those
already disclosed and analyzed in the
environmental impact statement to
which the environmental assessment is
tiered may also be called a “finding of
no new significant impact.”

§46.145 Using adaptive management.

Bureaus should use adaptive
management, as appropriate,
particularly in circumstances where
long-term impacts may be uncertain and
future monitoring will be needed to
make adjustments in subsequent
implementation decisions. The NEPA
analysis conducted in the context of an
adaptive management approach should
identify the range of management
options that may be taken in response
to the results of monitoring and should
analyze the effects of such options. The
environmental effects of any adaptive
management strategy must be evaluated
in this or subsequent NEPA analysis.

§46.150 Emergency responses.

This section applies only if the
Responsible Official determines that an
emergency exists that makes it
necessary to take urgently needed
actions before preparing a NEPA
analysis and documentation in
accordance with the provisions in
subparts D and E of this part.

(a) The Responsible Official may take
those actions necessary to control the
immediate impacts of the emergency
that are urgently needed to mitigate
harm to life, property, or important
natural, cultural, or historic resources.
When taking such actions, the
Responsible Official shall take into
account the probable environmental
consequences of these actions and
mitigate foreseeable adverse
environmental effects to the extent
practical.

(b) The Responsible Official shall
document in writing the determination
that an emergency exists and describe
the responsive action(s) taken at the
time the emergency exists. The form of
that documentation is within the
discretion of the Responsible Official.

(c) If the Responsible Official
determines that proposed actions taken

in response to an emergency, beyond
actions noted in paragraph (a) of this
section, are not likely to have significant
environmental impacts, the Responsible
Official shall document that
determination in an environmental
assessment and a finding of no
significant impact prepared in
accordance with this part, unless
categorically excluded (see subpart C of
this part). If the Responsible Official
finds that the nature and scope of the
subsequent actions related to the
emergency require taking such proposed
actions prior to completing an
environmental assessment and a finding
of no significant impact, the
Responsible Official shall consult with
the Office of Environmental Policy and
Compliance about alternative
arrangements for NEPA compliance.
The Assistant Secretary, Policy
Management and Budget or his/her
designee may grant an alternative
arrangement. Any alternative
arrangement must be documented.
Consultation with the Department must
be coordinated through the appropriate
bureau headquarters.

(d) The Department shall consult with
CEQ about alternative arrangements as
soon as possible if the Responsible
Official determines that proposed
actions, taken in response to an
emergency, beyond actions noted in
paragraph (a) of this section, are likely
to have significant environmental
impacts. The Responsible Official shall
consult with appropriate bureau
headquarters and the Department, about
alternative arrangements as soon as the
Responsible Official determines that the
proposed action is likely to have a
significant environmental effect. Such
alternative arrangements will apply only
to the proposed actions necessary to
control the immediate impacts of the
emergency. Other proposed actions
remain subject to NEPA analysis and
documentation in accordance with this
part.

§46.155 Consultation, coordination, and
cooperation with other agencies.

The Responsible Official must
whenever possible consult, coordinate,
and cooperate with relevant State, local,
and tribal governments and other
bureaus and Federal agencies
concerning the environmental effects of
any Federal action within the
jurisdictions or related to the interests of
these entities.

§46.160 Limitations on actions during the
NEPA analysis process.

During the preparation of a program
or plan NEPA document, the
Responsible Official may undertake any
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major Federal action in accordance with
40 CFR 1506.1 when that action is
within the scope of, and analyzed in, an
existing NEPA document supporting the
current plan or program, so long as there
is adequate NEPA documentation to
support the individual action.

846.170 Environmental effects abroad of
major Federal actions.

(a) In order to facilitate informed
decision-making, the Responsible
Official having ultimate responsibility
for authorizing and approving proposed
actions encompassed by the provisions
of Executive Order (EO) 12114 shall
follow the provisions and procedures of
that EO. EO 12114 “represents the
United States government’s exclusive
and complete determination of the
procedural and other actions to be taken
by Federal agencies to further the
purpose of the National Environmental
Policy Act, with respect to the
environment outside the United States,
its territories and possessions.”

(b) When implementing EO 12114,
bureaus shall coordinate with the
Department. The Department shall then
consult with the Department of State,
which shall coordinate all
communications by the Department
with foreign governments concerning
environmental agreements and other
arrangements in implementing EO
12114.

Subpart C—lInitiating the NEPA
Process

§46.200 Applying NEPA early.

(a) For any potentially major proposed
Federal action (40 CFR 1508.23 and
1508.18) that may have potentially
significant environmental impacts,
bureaus must coordinate, as early as
feasible, with:

(1) Any other bureaus or Federal
agencies, State, local, and tribal
governments having jurisdiction by law
or special expertise; and

(2) Appropriate Federal, State, local,
an