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Presenter
Presentation Notes
Good Morning/Afternoon

Thanks for inviting me to come.

Talking about Indian Probate Process, AIPRA and Indian Wills today.


o

Probate, AIPRA and Indian Wills

Why are

you here?

@ Earl | Waits, CAL]J, OHA/PHD
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Presentation Notes

Each of you is here for some reason.

What is yours.




Presenter
Presentation Notes
Probate is the passing from one generation to the next. 

From old to new in most cases. 

It is continuity; the circle of life.




o

Today We'll Discuss

Indian Probate

AIPRA Indian
25 U.S.C. Wills

Q § 2201, 2206

Earl ] Waits, CAL], OHA/PHD



Presenter
Presentation Notes
Probate process (click)
Northern Cheyenne Probate Code effective 5/12/2015

Next slide


Indian Probate Authority

See
Estate of Robert Lawrence
Wourinen,

99 IBIA 314, 317 (2015)

@ Earl | Waits, CAL]J, OHA/PHD
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Pre-AIPRA Rules of Inheritance

General Allotment Act of 1887, 25 U.S.C. § 348. Other tribes and lands allotted under other acts.
In 1910, Indian allottees authorized to dispose of allotments by will.  25 U.S.C. § 373. personalty (“individual Indian moneys”) added by Act of Feb. 14, 1913. 
Amendment also provided, if will was subsequently set aside by the Secretary as fraudulent, that “the property of the testator shall thereupon descend or be distributed in accordance with the laws of the State wherein the property is located.” 
Prior to AIPRA, inheritance of trust allotments governed by rules of intestate succession of state or territory where property was located.
In 1983, IBIA broadly cited § 373 as Federal law for “inheritance of both real and personal property held in trust by the United States for an Indian made subject to the laws of the state in which the property is located.” Estate of Richard Doyle Two Bulls, 11 IBIA 77, 80 (1983). 

Next slide
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Indian Probate Process Summary

1. Someone died
2. BIA Prepares Probate File
3. OHA Adjudicates Probate
4. BIA Receives Decision™
5. LTRO Distributes Land
6. OST Distributes IIM
7. The END

@ Earl | Waits, CAL]J, OHA/PHD
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BIA: 1 and 2

OHA: 3 We’ll discuss this a little later

BIA: 4 and 5

OST: 6

Reopenings: after 7

Next slide
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Indian Probate Process Summary

1. Someone died

2. BIA Prepares Probate File

@ Earl | Waits, CAL]J, OHA/PHD
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BIA: (More on this later)
1 – BIA is notified of death of Indian trust owner 

See 25 CFR 101-104
§ 15.103  How do I begin the probate process? 
 No time limit: contact any of following to inform death: 
 (a) Agency or BIA regional office nearest to enrolled;  
 (b) Any agency or BIA regional office; or 
 (c) Trust Beneficiary Call Center in OST  Toll-free:1-888-678-6836
 
2 – See 25 CFR 15.104-106, 202-204
104: Death Certificate or other evidence of death; names, addresses, other information
105: List of other documents, evidence needed
106: Missing persons; finding of death
202-204 Docs needed by BIA for probate file
Next slide
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Indian Probate Process Summary

3. OHA Adjudicates
Probate

Earl ] Waits, CAL], OHA/PHD
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OHA: We’ll talk about this later.

43 C.F.R. Part 30
AIPRA
NoChey Probate Code

Next slide
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Indian Probate Process Summary

4. BIA Receives Decision

> 45 Days *
» Prepares tor Distribution
» Notities OST

@ Earl | Waits, CAL]J, OHA/PHD
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* 30 days to final + 15 more to distribution
Rehearings Requests
Checking for errors
Setting up accounts
Next slide
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Indian Probate Process Summary

5. LTRO Distributes LLand
6. OST Distributes IIM
7. The END#*

Earl ] Waits, CAL], OHA/PHD
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BIA: 5. LTRO transfers title to trust land holdings

OST: 6. OST distributes cash to IIMs or individual heirs/devisees

* Reopenings: after 7

Next slide
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Indian Probate Process Summary

3. OHA Adjudicates
Probate

Earl ] Waits, CAL], OHA/PHD
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Presenter
Presentation Notes
OHA: We’ll talk about this Next
43 C.F.R. Part 30 (This is for another presentation during this training)
Generally:
Hearing scheduled & notices sent
Parties appear and are sworn
Procedures explained
Testimony taken, evidence received
Sometimes unexpected happens
Questions answered
Hearing adjourned
Decision written and mailed
Case back to BIA
Next slide


AIPRA
American Indian
Probate Reform Act
of 2004

25 U.S.C. §§ 2201 - 2221

Earl ] Waits, CAL], OHA/PHD
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AIPRA is…


AIPRA
Definitions
Indaan ...

Eligible Heirs ...

25 U.S.C. §§ 2201(2) and (9)

@ Earl | Waits, CAL]J, OHA/PHD /
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Indian: 
Member or eligible for membership; 
Owner (trust interest) on October 27, 2004; 
IRA (1/2 or more aggregate Fed Recognized Indian blood); 
California: any above; 
or acquired trust property in California after 10/27/2004 (latter only to inherit other California property)

Eligible Heirs: 
Decedent’s Children, Grandchildren, Great Grandchildren, Siblings  (including ½ siblings by blood), Parents, who are:
(A) Indian; 
(B) Lineal descendants within 2 degrees of consanguinity of any Indian; or 
(C) Co-owners (trust) in parcel where they would inherit from the Decedent (but only as to that parcel)


Northern Cheyenne Probate Code
Other Definitions

Indian

Common Law Marriage

Real Property / Trust

Land

Northern Cheyenne Probate Code,Title IX, Part 2: § 9-2-1 Definitions

@ Earl | Waits, CAL]J, OHA/PHD
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Indian: Same as AIPRA
Common Law: 1) Competent; 2) Mutual Consent; 3) Cohabitation 6 months and held selves out as H&W openly and conspiculously
Real Property: “all interests and estates in land, including leasehold interests and improvements … which have been affixed to the land. A mobile or modular home located on individual trust property and subject to a security interest, mortgage … considered personal property … All other mobile and modular homes considered real property…” 
EXCEPT THAT
Trust Land: “… Improvements attached to trust land are not trust land or trust personalty.”


AIPRA
Consanguinity

by blood

@ Earl | Waits, CAL]J, OHA/PHD
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Consanguinity Means: Related by blood


See chart next slide.


AIPRA Degrees

GRAND PARENT

2 Degrees

PARENT
1 Degree

INCLE SISTER BROTHER AUNT
3 Degrees 3 Degrees
9 INDIAN 9
COUSIN COUSIN
4 Degrees NSl VY NIECE 4 Degrees
3 Degrees CHILD 3 Degrees
1 Degree
GRAND GRAND
NIECE GRAND CHILD NEPHEW
4 Degrees 2 Degrees 4 Degrees
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Talk about degrees



AIPRA

Intestacy

25 U.S.C. § 2206(a)
NCPC PartV: §§ 9-5-1 et seq.

@ Earl | Waits, CAL]J, OHA/PHD
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Next Slide


l I
AIPRA Intestacy

Who does NOT
inherit?



Presenter
Presentation Notes
Go to next slide



AIPRA Degrees
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Grandparents (click)

Aunts, Uncles and progeny (click)

Nieces, Nephews and progeny (click)


AIPRA Intestacy

Who does
inherit?
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Presentation Notes
Go to next slide


AIPRA

@ Earl | Waits, CAL], OHA/PHD
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Intestacy

Categories

T,
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Presentation Notes
3 Categories of trust property interests:

Cash – IIM

Land >= 5%

Land < 5%


ol I

AIPRA Intestacy

IIM (Individual Indian Money)

25 U.S.C. §§ 2206(b)(2)(A)

@ Earl | Waits, CAL]J, OHA/PHD /
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DOD cash balance
Due and payable on DOD, 
not just funds actually deposited in IIM account:
Uncashed checks sent before DOD
Lease payments due before DOD but paid after
Judgment payments if eligible before DOD
Any $ due before and received after DOD
Available to pay claims

Surviving Spouse – 1/3
Other 2/3 or all if no SS:
Children and Grandchildren (by representation)
Surviving Great Grandchildren
Surviving Parents
Surviving Siblings
Tribe??? *Wourinen

Estate of Robert Lawrence Wourinen, 59 IBIA 314 (2015): State law not applicable. Congress intended AIPRA to be comprehensive;  generally  to tribe with jurisdiction.



cx I
AIPRA Intestacy

LAND 2 5%

25 W.S.C. §§ 2206(b)(2)(A)



Presenter
Presentation Notes
Life Estate (WRTW) to Surviving Spouse
Remainder (all if no SS) in order: (all must be eligible)
Children and Grandchildren (by representation),
Surviving great grandchildren,
Surviving parent or parents, 
Surviving Siblings, or
Tribe (subject to purchase)



e

AIPRA Intestacy

LAND < 5%
(Single Heir Rule)

25 U.S.C. §§ 2206(b)(2)(A)

@ Earl | Waits, CAL]J, OHA/PHD



Presenter
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Surviving spouse: Life Estate (only if living on parcel on DOD)
  Remainder (all if no SS) to oldest surviving eligible, in order 
1)child, 
2) grandchild, 
3) great grandchild or
4) tribe with jurisdiction (subject to co-owner purchase (§ 2206(o))



AIPRA

Indian
Wills

25 U.S.C. § 2206(b)
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Avoid “private trusts” to avoid probate.

Consider Gift Deed with reserved Life Estate

Next Slide


AIPRA Indian Wills

Who can
Make a will?

25 C.ER. § 15.3



Presenter
Presentation Notes
18 years or over 
Testamentary capacity (generally knows who and what)
Owns an interest in trust or restricted land or trust personalty
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AIPRA Indian Wills

Requirements
of Indian will?

25 C.ER. § 15.4



Presenter
Presentation Notes
Meet requirements of § 15.3 (who can make will)
Written (typed or handwritten; no oral, electronic or video wills)
Dated
Signed by Testator
Attested by 
2 disinterested adult witnesses
“Disinterested” means not taking under the will 

NCPC: Same as for AIPRA, plus 9-9-4 allows for holographic wills if:
18+ years and sound mind;
Material provisions in handwriting of the testator;
Signed by testator; and
Testator intended the document to dispose of property after death.



e

AIPRA Indian Wills

Self Proved
Wills

25 C.ER.§§ 15.7 - 15.9
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15.7
Attached affidavits
Signed by testator and witnesses 
Before officer authorized to administer oaths, 
Certifying compliance with requirements of execution of will 
15.8
(a) At time of execution 
(b) Testator and witnesses sign affidavits under oath before officer 
Affidavits must be attached to will, codicil, or revocation. 
15.9
Form of self-proved will affidavit
Essentially same as most state requirements


AIPRA Indian Wills

What can be
- willed?

G 43 C.E.R. §30.102
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Trust real or personal property owned on DOD
Trust Personalty
Cash in IIM account or 
Due and payable to Decedent on DOD
Trust Real Property
Land interest held in trust by US for benefit of Indian
Does not include permanent improvements, but see 2206(a)(2) – the second one [2 part (2)s in 2206(a)]
Construed to include property acquired after will made



e

AIPRA Indian Wills

Will 1t stay
1In trust?
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Lineal descendant of the testator
Trust Co-owner in the same parcel or tract
Indian tribe with jurisdiction over interest
Any Indian

Devised in fee @ Slide 25 to follow



AIPRA

@ Earl | Waits, CA

Indian Wills

Trust

L], OHA/PHD
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Any person or entity
Remains in trust if 
devised to any identified in Slide 23
Otherwise disbursed directly and out of trust
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AIPRA Indian Wills

Trust Realty
in fee?
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Except IRA (25 USC 464): (See Next Slide)
To any person
Passes from trust



AIPRA Indian Wills

IRA
Reservation

@ Earl | Waits, CAL]J, OHA/PHD
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Property subject to the IRA devised in trust only to:
Indian person, or
Life estate with remainder Indian person
May not be devised as a fee



AIPRA

@ Earl | Waits, CA

Indian Wills

Joint

Ténancy?

L], OHA/PHD
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Devise to more than 1 person presumed to pass in JTWROS, 
Unless language is clear and express to pass as tenancy in common

Presumption does not apply if will executed prior to 6/20/06





AIPRA Indian Wills

D-I-V-O-
R-C-E

@ Earl | Waits, CAL]J, OHA/PHD
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Divorce [2206(j)(3)]
Former spouse not considered surviving unless parties remarry after divorce or annulment
2206(j)(3)(A)(i)
Legal separation does not =divorce
2206(j)(3)(A)(ii)
Property settlement agreement enforceable if 1 dies before decree entered
2206(j)(3)(A)(iii)
Divorce or annulment after will executed revokes any devise to former spouse unless will specifically provides otherwise 
Property passes as if former spouse failed to survive; provided: subsequent remarriage revives devise
2206(j)(3)(B)(i) – (iii)
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AIPRA Indian Wills

Lapsed Failed
or Invalhid

Devises
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Lapsed devises to grandparent or lineal descendant of grandparent
To issue of devisee, per stirpes

Failed devise (except lapsed) part of residuary to residuary devisees

Not disposed of by a valid will passes by intestate succession (See  previous discussion)
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AIPRA Indian Wills

Pretermitted
Heirs;
Adoption

@ Earl | Wai
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Spouse:
If omitted surviving spouse married after a will:  intestate share
2206(j)(2)(A)(i)
Exception: [Complicated: see 2206(j)(2)(A)(ii)] or
2206(j)(2)(A)(iii)

NCPC 9-9-9(A) Omitted Spouse: Intestate share if:
1. continuously married 5 years prior to death;
2. testator and spouse have surviving child who is child of the testator
3. surviving spouse has made substantial payments toward purchase or improvements of trust land in estate; OR
4. surviving spouse is under binding obligation to continue making payments for a substantial period of time
(B) doesn’t apply if evidence that testator provided for ss and any minor children by transfer of property outside of the will.
Children:
Omitted children of testator born or adopted after will takes intestate share unless shown were omitted intentionally
2206(j)(2)(B)(i)

Adoption:
IN - same as natural children
2206(j)(2)(B)(ii)
OUT - as children of adoptive parents not natural parents 
Exception: kin other than natural parents ; maintained family relationship  with adopted person; or 
Step-parent:
2206(j)(2)(B)(iii)
Child in gestation at decedent’s death treated as surviving if lives at least 120 hours after birth
2206(j)(4)



AIPRA

Indian Wills

Class

T,
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Class gift to “heirs” or “next of kin” class is determined as of date of death of Testator
2206(h)(2)(B)
Any other class determined as of time devise to take effect in enjoyment. 
Surviving issue of deceased class member take class member’s share by representation
2206(h)(2)(C)
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AIPRA Indian Wills

Consolidation
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Eligible heirs or devisees may make consolidation agreements and may include conveyances of property other than in estate; and 
Need not comply with rules and requirements otherwise applicable to conveyances of trust or restricted property by deed or otherwise – Appraisals; Superintendent approval, etc.
2206(j)(9)(A)
Consolidation agreements final when implemented in order or decision
2206(j)(9)(B)
Property included in consolidation agreement not subject to purchase at probate (forced sale) under 2206(o) unless agreement not approved
2206(j)(9)(C)
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AIPRA Indian Wills

Rilling

@ Earl ] Waits, CAL], OHA/PHD



Presenter
Presentation Notes
Heirship by killing
“Heir by killing” means knowingly participates, as principal or accessory before, in willful and unlawful killing
2206(i)(1)
Can’t inherit as result of death of decedent
2206(i)(2)
Deemed predeceased as to decedent’s trust or restricted property that would have passed to heir by devise or descent
2206(i)(3)
Same for Joint tenants
2206(i)(4)(A)
Decedent’s joint interest passes to decedent’s estate as if an interest in common (at least that’s what I think it says)
2206(i)(4)(C)
While charges of voluntary manslaughter or homicide are pending, no property may pass to killer until resolved
2206(i)(6)(A)

But wait…. There’s more…




Presenter
Presentation Notes
Other topics not covered refer to handouts

If none, next slide.


Thank youl!

Mary Thorstenson
Indian Probate Judge
USDOI/OHA/Probate Hearings Division
1011 Indian School RD NW, Room 322
Albuquerque, New Mexico 87104
Telephone: 505.563.5330

@ Earl | Waits, CAL]J, OHA/PHD
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Thanks again.

Contact information.
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