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J. D. STRONG
EXECUTIVE DIRECTOR

MARY FALLIN
GOVERNOR

STATE OF OKLAHOMA
WATER RESOURCES BOARD

www.owrb.ok.gov

March 12, 2013
VIA FIRST CLASS MAIL AND EMAIL

Mr. Eddie Streater

Acting Deputy Regional Director - Trust Services
Eastern Oklahoma Region, Bureau of Indian Affairs
3100 W. Peak Blvd. |

Muskogee, Oklahoma 74401

RE:  Osage Negotiated Rulemaking
Dear Mr. Streater:

It has recently come to my attention that the Bureau of Indian Affairs (“BIA”) is engaged in
negotiated rulemaking involving the Osage Nation mineral estate. Some of the 25 C.F.R. §
226.24 language regarding use of water by mineral lessees in Osage County is quite
alarming as outlined herewith.

1. Background

The Oklahoma Water Resources Board (“OWRB") is the agency of the State of Oklahoma
(the "State") that administers and regulates rights to the use of stream water and
groundwater in Oklahoma pursuant to the laws of the State, including generally Title 60
Oklahoma Statutes (0.S.) Section 60 and particularly Title 82 0.S. §§105.1 et seq. (regarding
stream water) and §§1020.1 et seq. (regarding groundwater). Among other things, these
laws provide that use of stream water or groundwater for non-domestic purposes
(including use in oil and gas exploration, production and other operations) must be done
pursuant to a water right or permit issued by the OWRB.

Title 25 C.F.R. § 226.24 does not acknowledge these requirements of Oklahoma law, and
promotes the incorrect interpretation that a mineral lessee need only obtain the approval
of the BIA Superintendent of the Osage Agency in order to take and use water from a
stream or reservoir in Osage County. This could result in shortages of stream water for
those who are properly permitted under Oklahoma law (see discussion below). Moreover,
we are concerned that now or in the future there could be substantial usage of
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groundwater in Osage County by mineral lessees without permits from the OWRB. The
negotiated rulemaking is an opportunity to correct these problems by amending the
language of 25 C.F.R. § 226.24 to make it clear that the requirements of Oklahoma law for
stream water and groundwater permits apply in Osage County.

2. Stream Water

Currently, the OWRB administers forty-three (43) rights to use stream water from
diversion points in Osage County. These current rights and permits of record are
summarized in Exhibit 1.

Applications for permits to use stream water in Osage County are processed and treated by
OWRB staff the same as applications for stream water elsewhere in Oklahoma. Generally,
whenever a stream water permit application is received, OWRB staff evaluates whether it
satisfies the elements prescribed in the law, including whether there is water available for
appropriation in the amount applied for, and whether the proposed use will interfere with
existing permitted uses. There is no consideration for any diversions by mineral lessees
who do not have a permit from the OWRB. If diversions by mineral lessees on the stream
in question are occurring, this could result in shortages for those that use water for
domestic purposes, as well as those who have permits properly issued by the OWRB.
Similarly, mineral lessees utilizing stream water without an OWRB permit would not be
protected against interference by upstream diversions, thus subjecting oil and gas
operators to significant risk.

3. Groundwater

Currently, the OWRB administers fifty-eight (58) rights to use groundwater from wells
located in Osage County (see Exhibit 2). The use of groundwater in Osage County by
mineral lessees without proper permits from the OWRB would be unlawful and could
result in the depletion of groundwater resources that should be available for permitted
users.

4. Conclusion

The serious legal and practical problems discussed above could be addressed simply by
amending the language of 25 C.F.R. § 226.24 as follows:

§ 226.24 Lessee's use of water.
Lessee or his contractor’s use of water shall be in accordance with the laws of
the State of Oklahoma. may-with-the-appreval-oftheSuperintendentuse
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I appreciate your prompt and serious attention to the aforementioned concerns and
welcome the opportunity to work with you as the rulemaking proceeds. If I can provide
additional information or assistance, please do not hesitate to contact me.

Sincerely,

SO

J. D. Strong
Executive Director

Enclosures:
Exhibit 1 Printout of stream water permits of record in Osage County per OWRB
database
Exhibit 2 Printout of groundwater "prior rights" and permits of record in Osage County
per OWRB database
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