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WASTEWATER SERVICE AGREEMENT
BY AND BETWEEN

TOWN OF VERONA
AND

THE ONEIDA INDIAN NATION

WASTEWATER SERVICE AGREEMENT (“Agreement”) is entered into thish?_f ﬁgy
of 2003 by and between the Town of Verona, a municipal corporation acting oo behalf
of itself, the Route 365 Sewer District and any other sewer districts it may establish ("Town™ and the
Oneida Indian Nation, a sovereign Indian Nation, (“Nation™).

WHEREAS, the Town and the City of Oneida (“City™) have entered into an Intercommunity
Wastewater Service Agresment dated m&___, 2003 (“imercommunity Agresment™) for
expansion of the City's wastowater treatment plant (“Phase I Improvements™), for acceptance by the City
of additional flows of wastewater from the Town and the Nation, and for structuring the rates and charges
for service, and

WHEREAS, the Intercommunity Agreement reflacts the City and Town’s reliance upon the
Nation for cerain funding for the Phase | Expansion, and

WHEREAS, the Nation and Town expect to generate the additional wastewater flows and ioads
reflected in the Intercommunity Agrecment,

NOW THEREFORE, in consideration of the mutual covenants, conditions, and representations
contained herein, together with such other good and valuable consideration, the receipt of which is hereby
acknowledged, the Town and the Nation agrec as follows:

ARTICLE 1
INFRASTRUCTURE

|8 | The Town, at no cost to the Nation, shall continue to obtain all approvals, operats, repair
and maintain all infrastructures required for the collection of wastewater between the point of connection
to the City wastewater system and the point of cannection to the Nation®s wastewater system. The Town’s
infrastructure shail meet all applicable federal, state and municipal standards and regulations, The Town
shall pay all applicable assessments, taxos or such other charges that shail be attributable to fts
infrastructure,

1.2 It is anticipated by the Town and Nation that the Phasc 1 Improvements shall be completed
and operational by fuly 2004. The cost assaciated with the design and construction of the Phase |
Improvements at the City's wastewater treatment plart, although borne by the Town pursuant 1o the
Intercommunity Agreement, shall be paid for by the Nation. The total costs shall not exceed one million
two hundred fifty-two thousand dollars ($1,252,000.00) unless mutuatly agreed (0 in writing by the
Town, the Nation and the City. A summary description of the Phase I Improvements is attached hercto
and made a part hereof as Exhibit A. The Nation shall pay to the Town for payment to the City the costs
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of the Phase 1 Improvements as they are billed by the City to the Town. The Town shall, in turn remit to
the City the payment for the costs incurred by the City,

i3 All engincering reports, plans, designs and construction specifications prepared by the
Town’s engineer or by the City"s enginesr and provided to the Town rclative to the Phase I Improvements
shall be provided to the Nation for review and comment.

1.4 The City shall retain ownership of its infrastructure located at its wastowater treatment
plant including what is specified on Exhibit A hareto,

1.5 The Town shall maintain all infrastructures owned by the Town, the Route 365 District or
its other or future districts In pood repair and operating condition. The Nation shall be given written
notice fifteen days in advance of any repairs o be made to the Towa's infrastructure which may have a
likelihood of impacting the Nation's wastewater flow except under emergency conditions whereupon
notification shall be made a2 soon ag practicable,

1.6 "Fhis Agreement creates no obligation on the part of the Town to operate, maintain or
repair the Wation's infrastructure.

1.7 The Town will incor costs of its own associated with the Phass I Improvements,
including engineering und lagal fees for which the Town is without finds to pay. Acsordingly, the Nation
agrees to advance and pay the Town's engineering and legal fees upon submission of invoices and
sufficient back up for cost substantiation, subject 1o the Nation's approval, which approval shall not be
unreasonably withheld,

ARLICLEZ
METERING AND SAMPLING

‘The Town has installed, operates and maintains a wastewater metering and sampling facility at
the location of the Oneida Creck Pump Station which is used to monitor the flow and streagth of all of the
Town’s wastewater from the 365 Sewsr Diatrict including the Nation's. Currently, the Natlon has no
metering and sampling station of its own. Notwithstanding, prior to July 2004, the Naticn shall construct
and operate its own metering and sampling station or stations within lend possessed by the Nation at 2
iocation or locations immediately preceding the connection to the Town’s infrastructure for facilities
owned by the Nation which discharge wastewater of strength and character exceeding that which is
discharged by & typleal residence. In accordance with the time frames established in the Intercoromunity
Apgreement and at such time ss the City shall modify the wastewater sarvice charges to the Town from
that established in the 1995 Intercommunity Wastewater Service Agreement between the City and Town,
the Town shall charge and bill the Nation in accordance with the formula contained in Exhibit B,

3
SEWER VOLUME, QUALITY, SAMPLING AND EXCESS FLOW SURCHARGES.

3.1 Subject to the approval by the New York State Department of Environmental
Consetvation (“DEC”), of the Phase 1 Improvements and the flow and loading limits in the
Intercomrmnity Agreement, the Town agrees to accept wastswater not exceeding the limits contained in
Article 3.2 below, based on & maximurn of §50,000 gallons of sewage in any 24 hour period (“GPD™),
The flows specified herein and loads specified in Article 3.2 shall not be discharged by the Nation until
the Town shall have received from the City in writing such assurance that the City can accept the flows
and loads specified in the Intercommunity Agreement. When received, the City’s written assurance shall
be forthwith forwarded to the Nation. Prior to the date established in the Intercommunity Agreement for
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commencement of a revised system to be used by the City in assessing wastewater charges to the Town,
the billing by the Town to the Nation shafl be in accordance with the agreement between the Town and

the Nation dated May 30, 1995,

32 Sewnge received from the Nation shall not exceed a flow of 650,000 gallons within a 24
hour period or the following load limits:

Paramerter Daily Maximum Load
Bjochemical oxygen demand 1,076 pounds pey dav
Total suspended solid 1,897 pounds per day
Ammonia 163 pounds per day
Total kjeldah! nitrogen 7] pou £
Phosphorous £2 pownds per day
Chlorine demand 136 pounds per dav

The flow and losd limits shall be calculated from and based upon the results and data
obtzined from the Natlon’s metering and sampling station or statioas which shall be installed at
connectiont of Nation facilitles to the Town systesn. The Nation shall not have to install metering and
sampling stations where the flows and louds from z particular facility have wastewater characteristics
similar in naturs to residential users of the Town and, {n that event, reasonad estimates thereof shail be.
mufually agreed upon and calculated in the total limits, Accordingly, the Nation’s compliance with its
flow and foad limitations shall be based upon its measured and caleulated flows and not upon the Town's
bills to the Nation.

33 The Town and the Nation understand that as of the date of this Agreement that the Town
haa reserved 10 itself, its residents snd commercial businesses the flow of 200,000 gallons within a 24
hour period and a joad containing biochemical oxygen demand of 525 pounds per day, in addition to the
corresponding other chemicals listed above in Article 3.2. Accordingly, and as it relates to the flow and
lozad limits specified in the Intercommunity Agreement, it is acknowledged by the Town and the Nation
that thers is an uncommitted flow of 50,000 galions within a 24 hour period and an uncommitted load
consisting of biochemical axygen demand of 105 pounds per day in addition to the corresponding other
chemicals. The Town agrees that this uncommitted flow and load shall not be assigned to or used by any
person or entity outside the geographical boundarics of the Town. The Town has first right to this
capacity but only for non-Nation users within the Town itself. As scon as the Town recognizes the need
to use any portion of this uncomminted flow and load, it will give prompt notice to the Nation so that the
Nation can plan its future needs. To the extent Town users do not need the capacity, the Nation will have
the right to such use,

34 The Nation’s discharge Into the Town’s sanitary sewer collection shall have a pH within
the range of 5.5 to 9.0.

35 in the cvent the Nation discharges into the Town's sanitary system institutional, industrial
or facility waste, the Nation agrees that such discharge shall be in accordance with (i) the standards that
would otherwise apply ts a non-sovereign end user that desires to maintain “significant industrial user
{*SIU") permit, and (ii) the standards that would otherwise apply 10 & non-sovereign end user set forth in



the requircments under the Town's Sewer Use Ordinance and the City’s Sewer Use Ordinance then in
effect.

1.6 The Town shall enforce the Towa's Sewer Use Ordinance.

ARTICLE 4
NEW CONNECTIONS

4.1 The Town acknowledges that this Agreement involves, in part, acceptance by the Town
of additional wastewater from the Nation as a result of the Nation's cumrent expansion of its enterprise
resort (Tuming Stone Casino Resort campus) expected to be completed by July 2004, In the event it is
niecessary for the Nation to make a new connection of its infrastructure to that of the Town (0 accomplish
its expansion, the Nation shall hereby be entitled to accomplish the same. Any such connection shall meet
the requirements established by the Town by ordinance or code. The Nation shall prepare plans and
documents for such connections which shail be provided to the Town for review, Such connections shall

not be mads except upon writteo approval by the Town, which approval shall not be unreasonably
withheld,

4.2  Other than residential properties not exceeding two dwelling units, new connections
made after August 2004 and not related to the Nation's current resort sxpansion, by the Nation to the
Town's infrastructure shall be mxade only with the approval of tha Town which approval shall not ba
unreasonably withheld, The Nation and Town acknowledge that the Intercommunity Agreement specifies
conditions that would allow the City or require the Town to impose 2 new connection moratorium.,
Accordingly, the declaration by the City of a new connection moratorium shall constituts approval
reasonably withheld. Any such connections shall mest the requirements established by the Tawn by
ordinance or code. The Nation shall prepare plans and documents for such connections which shall be
provided to the Town for review. Such connections shall not be made except upon written approval by the
Town, which approval shall not be unreasonably withheld.

4.3 Unless thers is a new conuection moratorium in effect pursuant to the Intercommmunity
Agreement, new counections by the Nation of residential properties not exceeding two dwelling units
may be mads upon notice. Such connections shall be made In accordance with the requirements as
sstablished by the Town by ordinance or code.

ARTICLE S
CEASE AND DESIST ORDERS

The Nartion and the Town acknowledge that the Iutercommunity Agreement specifies conditions
that would allow the City to issue to the Town 2 Cease and Desist Order, In the event the City issues a
Cease and Desist Order to the Town, the Nation and the Town shall jointly and severally diligently pursue
remedies and solutions to avoid eny restriction by the City on the Town's service.

CL
SEPTAGE

This Agreement creatss no obligation on the part of the Town w aceept septage generated from
lands possessed by the Nation or any waste not generated from facilitles within the Town connected to the
sewer system. No waste shall be discharged which does not meet the requirements and limitations
specified by the Town and City Sewer Ordinances.

T
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ARTICLE]
FUTURE EXPANSION

The Town agrees that should the Nation desire to undertake an engineering study for the purposcs
of determining the feasibility of further expanding, beyond the Phase [ Improvements, the treatment
capacity of the City's Wastewater treatment plant and/or the capacity of the Town’s infrastructure, for the
purpose of potentially receiving additionat sewsge from the Nation, the Town will participste by:
attending meetings, providing data aliowing inspections of its infrastructure, and reviewing and
commenting on reports. In the event the Town and the Nation both agree that an engineering study has
demonstrated that it is feasible and mutually beneficial to consider an expansion of the City's wastewater
treatment plant and / or the Town's infrastrocture, the Town and the Nation agree to negotiate in good
faith on the terms and conditions whereby such an expansion may be undertiken.,

ARTICLE S
DISCHARGE. FEE

Bl As compensation for the acceptance and transportation of wastewater under this
Agreement, snd in accordance with the time frames established in the Imercommunity Agresment and at
such time as the City shall modify the wastewatar service charges to the Town from that established in the
1995 Intarconnnunity Wastewater Service Agreement, the Nation will pay 10 the Town a fee based on the
formuia established in Exhibit B,

82 The Town shall bill the Nation and the Nation shall pay the Town monthly for
wastewater services. The Nation shall pay such bills within 30 days of receipt, after which interest shall
acorne untl paid,

83  The Town shall provide the Nation with budget and revenue information and reasonable
access to its books and records to enable the Nation to verify said budget.

84  In consideration of the funding of the Phase | Improvements by the Nation, the entirs
eniergy credit being given by the City to the Town In the Intercommunity Agreement shall be given by the
Town to the Nation bereunder and as specified in Exhibit B for as long »s the City grants the credit on the
Town's bills and the Nation continues as a user of the Town system..

ARTICLED
TERM OF AGREEMENT

The initial term of this Agresment shall commence on the date first indicated above and shall
comtinne for a period of twenty (20) years, This Agrecuient shall be automatically renewed for a period of
ten (10) years on the same terms and conditions at the end of the initial term and each renewal term {each
successive ten (10) year period shall b deemcd & “renewal term’™). However, either the Town or The
Nation may deliver to the other party a written notice of termination of this Agreement at least two (2)

years prior to the expiration of the then current initial or renewal term and the Agreement shall terminate
at the end of the then term.

1
ENFORCEMENT RIGHTS

The Nation has no direct relationship with the City and cannot protect its rights and remedies with
respect to the City's obligations and responsibilities to the Town under the Intercommunity Agreement.

18]
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Accordingly, the Town shall cooperate in good faith with the Nation in protecting the Nf.ﬁion’s interests
by enforcing the Town's rights and remedics as against the City under the lnmcommafmty Agr'ecmem. In
daing so, the Town shall not unreasonably deny its cooperation. The Town’s cooperation may include
actions by the Town before boards or agencies or actions instituted in a court of law. In tiw‘ event the
Town is made a party to any proceeding or litigation, or institutes any procecding or litigation, the Tgwn
shall retain an attomey selected and approved by both the Town and the Nation. In the cvent the Natian
seeks o enforce any right or remedy by requesting the Town 1o seek such enforeement and the Town fails
to act to enforee such right, the Nation may seek relief in court.

AR
DISPUTE RESOLUTION AND TERMINATION

11.1 In the event any claim, controversy or dispute arises between the Town and the
Nation, or if approvals, agreements or occurrences specified herein shall not have been tmely
obtained, the Town and the Nation shall underake in good faith to resolve the dispute. If the
Town and the Nation cannot agree on a resolution to the dispute within thirty (30) days, the
Town or the Nationt may, exclusive of any other remedy and following the thirty (30) day period,
coramence an action in the court indicated in Article 14 hereof, The Town and the Nation agree
that if a conrt injunction is sought by the other party, that irrcparable harm need not be
established to the court, During the resolution of any dispute under this paragraph, the Town and
the Nation shall each continue to perform all of their respective obligations under this Agreement

11.2 Except as provided for in Article 9, this Agreement may be terminated by either
party only for the persistent and repeated breach of a material obligation of the other party under
this Agreement, upon ninety days (90) written notice, provided the breaching party, having been
given the opportunity 1o remedy the breach, fails to do so, or fails to undertake to do so with due
diligence, within ninety (90) days after receipt of written notice of breach.

113 This Agreement may be terminated by the Town upon the Nation’s failure to
make payment for wastewater services as specified in Article 8 if, after thirty (30) days written
notice and demand by the Town to the Nation of the failure, the Nation has pot made payment.

1.4 Service under this Agreement may be suspended or terminated as set forth in
the Town and/or City Sewer Ordinance where such continued discharge causes an imminent
threat to the publicly owned reatment works. '

ARTICLE 12
INVALID PROVISIONS

If any term or condition of this Agreement shall be held to be invalid or unenforcesble by any
court of competent jurisdiction, such invalidity or unenforccability shall not affect any ather provision
hereof, and the remaining tarms and comditions shalf remain in full force and effect. The Town and the
Nation shali negotiate in good feith to replace the invalid or unenforceable term with valid and
enforceable terms that express the Town's and the Nation's originsl intent.
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ARTICLE 13
NOTICES

All potices, demands, requests or other communication provided for or required to be given
pussuant to this Agreerment shall be given in writing and shail be delivered by first class mail and
facsimile as sct forth below:

If 10 the Town: Town of Vercna Supervisor
Germany Road
P.O. Box 249
Durhamville, New York 1305
Fax #

If o the Nation: Nation Representative(s)
Omeida Indian Nation
5218 Patrick Road
Verona, New York 13478
¥Fux # (315)361-1819

ABRTICLE 14
WAIVER OF SOVEREIGN IMMUNTITY

The Nation and Town imrevocably walve their sovereign immunity from suit solely for
the limited purpose of enforcement of the terms of this Agreement by each other, This limited
waiver of immunity is granted solely for the purposes of cach party enforcing this Agreement
and shall be regarded as a limited waiver of sovereign immunity in any proceeding commenced
for purpeses of enforcing the terms of this Agreement. Nothing contained in this limited waiver
shall be construed to confer any benefit, tangible or intangible, on any person or enfity not a
party to this Agreament or 23 2 waiver with respect to any such third person ar entity. The parties
agree, for the limited purpose of enforcement of the terms of this Agreement, that this
Agreement shall be governed by and construed in accordance with the laws of the State of New
York. Ity conjunction with the Nation's and the Town’s limited waiver of sovereign immunity,
the Nation and Town hereby consent to submit to personal jurisdiction of those courts of the
State of New York and of the United States with competent subject matter jurisdiction.

ARTICLE 1§
ENTIRE AGREEMENT

This Agreement constitutes the entire agreement between the parties hereto and supercedes ay
prior agreements, arrangemcnts or understandings relating to the subject matter hersof,

ARTICY,
AMENDMENTS OR MODIFICATIONS

Any amendments or modifications to this Agreement shall be in writing, approved and authorized
for execution and signed by an anthorized representative of each party.

ARTICTE 17
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DISTINCT AGREEMENT

This Agreement i5 separato and distinet from, and does not modify or affect the agreement
between the Town and the Nation dated May 350, 19935 which agreement related, among other matters, to
the consirnction and connection of a sewer system o and sewer servics from the City.

IN WITNESS WHERECQF, the Town and the Nation have exscuted this Agreament as of the
dates set forth below but effective as of the date first indicated above.

TOWN OF VERONA ONEIDA INDIAN NATION,
Dy D

Name: Ray Halbhiter

Title: Nution Representative(s)

Date: wtary s  Fxr™ Date:./ﬁf; guiﬁgé
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EXHIBIT B
CHARGES

NATION MONTHLY BILL = CITY BILL TO TOWN(prior to energy credit) ~ TOWN WASTE
CHARGE TO OTHER SIU(S) ~ TOWN WASTE SURCHARGE TO NON-NATION NON-
RESIDENTIAL USERS — (TOWN (NON-NATION) UNITS X UNIT CHARGE } - ENERGY CREDIT
+O&M CHARGE

Whare

- CITY BILL TO TOWN - is the monthly charge by the Chty in accordance with the
Intercommunity Agreement based on the Town’s flows and loads

- TOWN WASTE CHARGE TC OTHER SIU(S) - is the sum of all flow and load
charges to all non-NATION SIU's based on the monthly charge by the City to the
Town for the parameterg identified in the Intercommunity Agreement and the measured
monthly discharge (flow and load) by the non-NATION SIU’s . In addition, the Town
code will roquire that new source facilities which mest the new definition of STU install
flow monitoring and sampling facilities prior to connection to the Town sanitary
SYStem.

- TOWN WASTE SURCHARGE TO NON-NATION NON-RESIDENTIAL USERS is
a charge to be assessed 10 non-Nation, nof-residential users discharging wastewator
which does not meet the definition of “normal sewage™ as defined in the City of Oneida
Sewer Use law. The usar will be based on the monthly charge by the City to the Town
for parameters identified ip the Intstcommunity Agreement and the measured monthly
discharge (flow and load) by the non-Nation non-residential users. In nddition, the
Town code will require that new source facilities of this nature instal] flow monitoring
and sampling facilities prior to connection to the Town sanitary sewer.

- TOWN NON-NATION UNITS ~ the number of Non-NATION units and non-S1U(s)
connected and using the Town sewer system within the Route 365 Sewer District or
other contributing districts as determined in accordance with the unit charge system
established by the Town at the time the Route 365 Sewer District was created

- UNIT CHARGE - the flow rate charge established by the City in acsordance with the
1995 Intercommunity Agreement timss 73,000 gallons per year, the flow established
by the Fown as one unit. For 2004, the unit charge is cstablished as $223 per unit
{caloulated as 73,000 gallons per year times $3.05 per 1,000 gailons). For year 2005
and there after, the flow rate charge will be cstablished in accordance with the
Appendix B using typical domestic sewage characteristics in the Intercommunity
Agreement.

- ENERGY CREDIT - the energy credit established in accordance with the
Intercommunity Agreement representing the amount paid by the City to the Town in
consideration of the Nation’s capital investment for the referencad Phase 1
Improvements. Energy credit shali pass through the Town to the Nation for as long as
the Town receives the energy credit from the City of Oneida.

- Q&M CHARGE —- the monthly charge as established and modified from time 1o time
by the Town for operation and maintenance of the sewer system infrastructure within
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RECLAIMED WATER AGREEMENT

~ THIS RE_C!LAIMED WATER AGREEMENT {this "Agresment”) is entered into this
L day of Mao h‘ 1998, by and between the Oneida [ndian Nation, a sovereign
[ndian nation (the “Nation”) and the City of Oneida, a municipal corporation located in the County
of Madison; State of New York (the "C ity™.

- WHEREAS, the Nation desires to effect the use of reclaimed water from the Waste Water
Treatment Plant ("WWTP"} of the City for the initial purpose of irrigation of grass at a golf course
of the Nation to be constructed on the sovereign lands of the Nation (the "Lands"} off Patrick Road,
Town of Verona, New York, and for other potential future uses ("Project"); and

WHEREAS, as part of the Project, the Nation is constructing and, when completed, will
own certain pipeline facilities (the "Line”) used for delivering reclaimed water to the Lands, as
shown on the map attached hereto as Exhibit A and made 2 part hereof; and

WHEREAS, the Line shall interconnect with and hook up to the WWTP owned and
operated by the City for the benefit of its residents, as sh_own on Exhibit A hereto: and

WHEREAS, the City presently holds a SPDES permit from the New York State Department
of Environmental Conservation (“DEC"} for processing of the City waste water at the City's WWTP,
but said permit, unless modified, does not allow use of reclaimed water for purposes such as the
intended Project; and

WHEREAS, the City desires to assist the Nation in the development of the Project through
the use of the City's processed reclaimed water from the City's WWTP in an environmentally sound
manner, and the Nation does not have a sufficiently dependable water supply for Project purposes;
and

WHEREAS, the Project will require the development of necessary infrastructure and a
conduit from the City's WWTP to the Lands, and the Nation is agreeable to payment of the City's
expenses incwrred in such development, including expenses for modification of the City's SPDES
permit and facility compliance monitoring thereafter: and

WHEREAS, the parties acknowledge that the Line shall take from the WWTP all the
reclaimed water produced by the WWTP in its current state, with an expecied average load of up to
1.75 mullion gallons per day, but that no minimum amount shal| be required o be taken;



WHEREAS, the City is representing to the Nation by its execution herecf that the WWTP
has sufficient capacity to accommodate the anticipated need for an average load of up o 1.73 million
gailons per day that will be taken from the system by virtue of the Line contemplated hereby; and

WHEREAS, the Nation desires the expertise of the City to assist the Nation in maintairing,
~ “Tepairing, and operating the filter and pumping system to be installed as part of the Project (the
"Swsterm™); and

WHEREAS, the City has the ability and the desire to maintain, repair and operate the
System on behalf of the Nation in accordance with the terms of this Agreement;

WHEREAS, both parties wish to memorialize the terms of their agreement, Whereby the
intended Project can be accomplished;

NOW, THEREFORE, in consideration of the foregoing and the mutual promises herein
contained, and for other good and valuable consideration, the receipt and sufficiency of which are
hereby acknowledged, the parties agree as follows:

1. ooperation and Re ibilitie a

(a) The City and the Nation hereby agree to cooperate in the construction and
operation of necessary facilities to permit use of the City's WWTP reclaimed water for the Project.
The parties shall be bound by the terms of this Agreement only with respect to the Project described
herein, and any extension, expansion, or addition to the use of the City's reclaimed water which
requires any further regulatory approval on the part of the City shall be the subject of a further
written agreement ratified by the City and the Nation.

{b} The City agrees to seek modification of its current SPDES permit to
accommodate the Nation's usage of reclaimed water from the City's WWTP for the Nation's Project,
as described in this Agreement. The City will provide ail necessary WWTP operation information
to DEC for the purpose of obtaining said moedification.

(c) Inasmuch as the Nation does not currently have the capacity to maintain and
monitor the System, the City shall provide, and the Nation shall reimburse with the City for, such
services, as provided below,

(d)  The City shall be entitled to enter upon the Lands and the lands through which
the Line runs at reasonable times and in emergencies solely for the purpose of monitoring reclaimed
water quality in accordance with this Agreement and regulatory approvals applicable to the City
including the modified SPDES permit, as provided below.

2. ati ipeline Constructi

{a) The Nation shall have control over, and bear the expense of, every facet of
the construction of the Line, which the Nation agrees shall meet or exceed the substantive standards



of any applicable Federal, State and City laws, ordinznces and regulations.  Prior w0 the
commencement of construction, the Nation shall cause to be prepared at its expense the necessary
designs, plans and specifications (the "Plans”) for the Line, and shall submit the Plans o the City
for its review and approval pursuant to this Agreement. The City may forward the Plans to DEC as
ragy be required for its review in connection with the City'’s requested SPDES permit modification.

-~The-City's decision shall be promptly provided to the Nation upon the City's receipt of DEC's
SPDES permit medification approval and cempletion of the City's review of the Plans. No
construction on the City lands shall be cormumenced without the City's receipt of a sufficient SPDES
permit modification, the execution of this Agreement and the City's approval of the Plans in
conformance with law and DEC requirements. The Nation and its contractor(s) shall have sole
responsibility for assuring that construction of the Line complies with the Plans as approved by the
City pursuant to this Agresment. :

(b The Nation acknowledges the City's obligation to comply with the rules and
regulations of the DEC. The City acknowledges the Nation's legal position that, as a sovereign
nation, the Nation is not bound by or obligated to comply with the rules and regulations of the DEC.
Notwithstanding the foregoing, for purposes of this Agreement, the Nation hereby agrees to
construct the Line in a manner which meets or exceeds the substantive standards found in the mulos
and regulations of the DEC and acknowledges that the City may submit the Plans to the DEC for
review and approval in connection with the City's SPDES permit modification.

(c) The proposed Line shall commence at a connection to the City's WWTP
located on Harden Street, Oneida, and shall terminate within the bounds of the Lands off Panick
Road, Town of Verona. The route and construction of the proposed reclaimed water pipeline shall
be in accordance with the map, plan and report prepared by Camp, Dresser & McKee, attached
hereto as Exhibit "A" and incorporated herein by reference.

3. eclai W, anti aracteristi
(a) The City agrees to provide sufficient WWTP reclaimed water within limits
of its available reclaimed water discharge to irrigate the entire Project on a frequency specified under
the Plans, but within any volume restriction specified under pertnit from the DEC. The City shall
 have responsibility for maintaining reclaimed water quality within permit and regulatory limitations.

)] The reclaimed water shall have the following quantity and quality:

Average Daily Flow - 1.0 mgd
Average Total Suspended Solids 5.0 mg/l
Average Biological Oxygen Demand 10.0 mga
Minimum Chlorine Residual 1.0 mg/l

The City shall check water quality (turbidity and conductivity) daily.

3
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(€} Inthe event reclaimed water quality deteriorates below these standards, the
City shall promptly notify the Nation and cease effluent discharge to the Project. The City will use
such good faith effort as is reasonable under the circumistances to raturn discharge characteristics to
acceptable levels in order to restore flow. In no event dees the City warrant a continuous,

uninterrupted flow of reclaimed water, of the characteristics thereof, except that the City wil}

- —exercise reasonable care to provide effluent, a3 available, within permit requirements and which has

been treated by 2 method sufficient o remove harmful levels of bacteria, viruses and other
constituents which would pose a danger to human health or cause it tg be unsuitable for the Project.
The Nation will make no claim against the City for interruption of flow or deficient effluemt
characteristics due to circumstances beyond the City's contro, including acts of God, plant upsets,
line and equipment breakage, and the like.

water up to an average taking of 1.75 million gallons per day in any calendar month. Within this
limitation, no other person may receive reclaimed water without the written waiver by the Nation
of its first prierity, and no such waiver may be valide for longer than one month, In no event shall
the City permit another person or entity to take reclaimed water from the WWTP above Nation's
allotment without first negotiating with Nation for an equitable reimbursement to Nation for its
financial expense in developing and maintaining the System, if use of the Systermn would be made
by such other person or entity.

/ 4. Froject Expenses, -

The entire cost of constructing the Line, necessary appurtenances and pumping station
shall be borne by the Nation. The Nation further agrees to reimburse the City for its professional

staff time, a8 provided by the City's engineering and legal departments, and administrative expense
alfocable to the Project. Engineering, legal and administrative services reimbursable to the City, as

~ applicable, shall include Project planming; agreement negotiations and formalization; review,

revision and approval of the Plans; submittal by the City to and conferences with DEC and other
regulatory bodies for SPDES permit modification; the City's SEQRA adherence as it relates to the
Project; preparation and review of documents; attendance at Project meetings as needed or on request
of the Nation; and such other service components reasonably required for the City's assistance in the
Project. The Nation also agrees to pay the City for its reimbursable expenses, meaning actual
expenses incurred directly or indirectly in connection with the Project, including expenses for
postage and overnight delivery; reproduction of reports, drawings and specifications; and if
authorized in advance by the Nation, overtime work requiring higher than regular rates. Billing for
professional services and expenses herein shall be submitted by the City at time of substantial
compietion of the Project, and shall be paid by the Nation within thirty (30) days of submittal.

3. a ntan age Rights, The Nation shall be solely responsible for obtaining
necessary easements, rights of way or other usage conveyances necessary for construction and

4



maintenance of the Line, pumping station and appurtenances. The City hereby agreess to
construction on its lands in accordance with the Plans.

6. SEQRA. Subject to the limitations set forth herein, the parties hereby acknowledge
the City's responsibility for complying with the State Environmental Quality Review Act
-("SEQRA"} for the purpose of seeking SPDES permit modification. - Work done in connectian with
the construction of the Project by the Nation's contractor(s) shall, in accordence with Section 2(k)
hereof, be done in a manner that meets or exceeds the substanifive standards of SEQRA. The
foregoing shalil not be construed as an acknowledgement or admission by the Nation that SEQRA
applies on or with respect to the lands of the Nation, which application the Nation hereby expressly
denies. The parties expressly acknowiedge that the City's obligations under this agreement are
contingent upon issvance of SEQRA findings of Non-Significance for the SPDES permit
modification.

7. eration and Maintenance.

(8)  TheCity shail maintain, repair and operate WWTP and System to the highest
standards of similar public projects.

(&) The City shall undertake all routine, ordinary and customary repairs to and
maintenance of the System that the City deems necessary in order to provide continuous reclaimed
water pursnant to this Agreement. The City's duties shall include, but not be limited to, the
maintenance and repair of the filter, gravity mains, lift stations and their component parts, valves,
and appurtenances together with any replacements, additions, betterments and improvements that
may hereafter be fumished and installed during the term of this Agreement. The City shall be
reimbursed for the costs and expenses incurred pursuant to this Paragraph 7 in accordance with
Paragraph 10 hereof.

(¢)  The reclaimed water pump station at the WWTP shall be outfitted with an
electrical meter so that electricity costs related to the Line can be billed directly to the Nation.

(d) The Nation shall not at any time be obligated to bear the costs of any routine,
ordinary and customary repair to or maintenance or electrical usage of the WWTP not directly
related to the Line,

S. Capital Improvements.

(a) For the purpose of this Agreement, a capital improvement ("Capital
Improvement”) shail be any replacement, addition, betterment, alteration or improvement to the Line

or the WWTP other than routine, ordinary and customary repairs to and maintenance of the Line or
the WWTP.

(6}  The Nation shall determine in the first instance when a Capital Improvement
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should be made to the Line or the WWTP in order to provide and maintain a continuous flow of
reclaimed water. The Nation shall provide written notice to the City of the proposed Capital
Improvement {the "Capital Improvement Notice"}, which notice shall include a description ef the
proposad Capital Improvement, an explanation of the necessity of the Capital Improvement and a
cost estimate for the construction of the Capital Improvement. The City shall provide the Wation
Twilh a written response to the Capital Improvement Notice within fifteen (15) business days of the
City's receipt of the Capital Improvement Notice. The parties acknowledge and agree that the City
shall make the final decision with respect to any Cepital Improvement at the WWTP and that the
Nation shall make the final decision with respect to any Capital Improvements of the Line. The
Nation shall oversee the construction of alf Capital Improvements affecting the Line.

() The Nation shall bear the cost of any and all Capital Improvements proposed

by it and made to the Line and the WWTP pursuant to this section. The legal title to all Capital

“Improvements 1o the Line shall be and remain in the Nation and legal title 10 all Capital

Improvements to the WWTP shall be in the City. To the extent a Capital Improvement to the
WWTP benefits the City generally, the parties shall agree to an apportionment of the cost.

{d) Upon completion of any Capital Improvement, the same shall become subject
to the terms of this Agreement.

{e} If the City shall decide to make a Capita.l Improvement to the WWTP which
s unrelated to the Line, it shall provide notice to and censult with the Nation to ensure the
continuous flow of reclaimed water pursuant to this Agreement.

9., ice o ivity

(a) Before the City shall be entitled to enter upon the Lands or the easements,
rights of way or usage rights held by the Nation for purposes of maintenance, testing, repair or
operation of the Line, it shall notify the Nation Representatve of the Nation or his designee of its
intended activities and shall provide the Nation with a reasonable opportunity to designate a
representative to accompany the City or its representatives, employess or contractors during the
course of such activities, All such activities shall be conducted in accordance with established
Nation policies and procedures.

()  [nthe event of an emergency, if time permits, the City shall notify the Nation
Representative or his designee of the existence of the emergency and the City's intended action;
however, the City shall not be required to wait for the Nation to designate a representative to
accompany the City or its representative, employee or contractor during the course of an emergency,
but instead the City may enter the Lands, easements, rights of way and usage rights areas as needed,
to alleviate and remedy the emergency situation. In the event the City is unable to notify the Nation
Representative or his designee of the existence of any emergency and its intended action prior 10
enfering upon the Lands, easements, rights of way and usage rights areas, then the City shalt do so
as soon as possible thereafier,



{c) Any entries upon easements, rights of way or usage rights areas held by th
Nation shall be done in accordance with the Nation's agreements regarding such easements, rights
of wayv or usage rights areas.

14, Rates and Charges.

The maintenance rates and charges that the City charges under this Agreement shall
reflect normal billing practice for other intergovernmental agreements with respect to the costs and
expenses incurred by the City in connection with the maintenance and operation of the System. In
connection therewith, the City agrees to maintain separats reécords for specific elements of the costs
and expenses of the maintenance and operation of the System and to allow audits thereof.

Ll Good Faith Commitments, Each party to this Agreement acknowledges and
understands that each party will rely upon the faithful performance by each other party to this
Agreement and any failure to comply with any obligation will be detrimental to the other party.

12.  Limited Waiver of Sovereign Immunity, The parties each hereby waive sovereign
immunity for the purpose of implementing and enforcing the terms of this Agreement. This waiver
is a limited waiver of sovereign immunity, it being understood and agreed that: (a) the sole remedy
available to either party in the event of a breach of this Agreement by the other party shall be an
action for an injunction and/or for specific performance; and (b) neither party shall be entitled to sue
for money damages that may arise as the result of the actions of the other party or its designee,
recognized or elected officials, empioyees, agents or representatives, excepting, however, any claim
for reimbursement for services and expenses under paragraphs 4 and 10 above or any claim for
indemnification under this Agreement. The parties hereby submit to the jurisdiction of any federal
court of the United States having appropriate venue, and they agree that no other court, judicial or
administrative body or authority shall have jurisdiction over the enforcement of this Agreement.

13. Hold Harmiess.

The Nation agrees to indemnify and hold harmless the City from all claims by third
parties for construction expenses (inchuding labor and materials) or other loss of any nature arising
out of the construction of the Project, as well as claims for injury or death to person, or property
damage, arising out of or concerning the operation of the Project except for such losses or claims that
are attributable to the negligence of the City. Included within this indemnification shall be the
reasonable attorney's fees and costs incurred by the City respecting such claims. Further, the Nation
agrees to cause its general contractor(s) for the Project to procure payment and labor and material
tonds to assure completion of the waork and full payment of construction expenses of the Project,
as well as certificate(s) of insurance against Hability for injury to person or property, naming the City
as an additional insured, in the minimal amount of Two Millien Dollars ($2,000,000) per person,
Five Millicn Dollars (85,000,000) aggregate. A copy of such bonds and insurance certificate(s) shail
be furnished to the City before the City shall grant final approval of plans and specifications for
Project.



14. Indemnification.

{a) The City shall indemnify and save the Natica harmless from any loss, cost
or expense of any sort or nature and from any Liability incurrad by any person or entity 01 account
of 2rv damage to person or property arising out of any fatlure of the City to maintain, repair or

- -operate WWTP and System in accordance with this Agreement; provided however, that the City
chat! not he obligated to indemnify and save the Nation harmless from any loss, cost or expense of
any sort or nature arising from acts of the Creator or circumstances beyond the City's control.

)] To the extent the City incurs any Hability or suffers any less, including
without limitation any damage (o the WWTP, as a result of the failure of the Mation to use the Line
in a manner that is consistent with the contractual obligation set forth herein, the Nation agrees to
indemnify the City and hold the City harmless from and against any and all such liabilities and to
reimburse the City for any losses incwred as a result of such non-compliance.

15.  Federal Approval, The parties agree that if the approval of the United States
Secretary of the Interior or his or her authorized designee is required regarding this Agreement, they
will cooperate in obtaining it.

16.  Term, This Agreement shail be for an injtial term of twenty (20) years, and shall be
automatically renewed every twentieth anniversary of the effective date hereof for additional twenty
(20} year terms, unless either party shall have noticed the other of its intent not to renew at least one
(1) year prior to the renewal date. '

17.  Notices. All notices, objections and other communications hereunder shall be in
writing and shall be deemed to have been duly given if delivered or mailed by certified mail, return
receipt requested, postage prepaid, as follows:

If to the Nation:

Oneida Indian Nation
Attention: Mr. Ray Halbritter
P.O. Box |

via Vernon, New York 13476

with a copy to {which copy shall not constitute notice}:

Steven Paul McSloy, Esquire
General Counsel

Oneida Indian Nation

221 Unton Street

2.0. Box 662

via Oneida, New York 13421-0652



i o the City:

Mayor Army Carinct and his successor
PO Box 530, 109 N, Main Street
Oneida, New York 13421

with a capy fo {which copy shall aot constitute notice):

City Attorney Linus Walton and his successor
P.0. Box 550, 109 N. Main Street
Oineida, New York 13421

8. Amendments, Any modification or amendment to this Agreement shall be subject
to the formal approval and ratification of the respective governing bodies of the parties (o this
Agreement and, if and to the extent required by law, to the written approval of the United States

ecretary of the Interior or his authorized designee.

19.  Assicnment, Neither party shall have the right to assign this Agreement or any of
its ohligations hereunder to any municipality, person, firm, partmership, association, corporation, or
other entity without the prior written cansent of the other party, which consent shall be within the
party's sole and absolute discretion. )

20.  Geoverning Laws, The parties agree that this Agreement will be governed by the
laws of the State of New York without regard to the conilicts of taws principles of such state.

21. Entire Agreement, This Agreement constitutes the entire agreement between the
parties hereto and supersedes any prior agreement between the parties relating to the subject matter
hereof, This Agreement is binding upon and shall inure to the benefit of the parties and their
respective successors and permitted assigns.



IN WITNESS WHEREOF, each of the undersigned parties, by legal authorization and
through its lawfully designated representative, has hereunto set its hand effective as of the day and
vear first hereinabove set forth.

THE CITY OF ONEIDA
A New York Bedy Politic

By:L/ 271

Title: /7’;?’ (delad

LY —
—

2.3 2ort ok

WITNESS: . ONEIDA INDIAN NATION
A Sovemign Indian Nation
T Ray Halbritter :

Nation Representative

COUNTY OF MADISON }
} } 8s.
STATE OF NEW YORK 3

Before me, a Notary Public, in and for the jurisdiction aforesaid, personally appeared this
date Army Caringi, personally known to me to be the individual who executed the foregoing and
annexed Reclaimed Water Agresment dated Maseh 41998, who, being by me first duly
sworn, did depose and state that he is the Mayor of THE CITY OF ONEIDA, which entity is 2
signatory 1o the foregoing and annexed Agreement, and that he, being duly authorized so to do,
executed said lastrument on behalf of said entity as its free act and deed for the uses and purposes
therein contained. '

WITNESS MY HAND AND OFFICIAL SEAL this 4/ day of [Na ek, 1998,

- JANE MARIANI /j) /j/f‘

 TARY PUBLIC, STATE OF NEW YORK e e dd By
. 3 NE0BA040 - / — <
AUALIFIED IN MAGISON COUNTY, NQ(BW Public

'GCMMISSION EXPIRES AUGUST 5,./95 /

[
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COUNTY OF FADIBON

St Nl St
743
w

STATE OF NEW YORK

- . Rafore me, a Notary Public, in and for the jurisdiction aforesaid, personaily appeared this

Gnte RAY HALBRITTER, personally known 1o g 1o be the individuat who execuied the foregoing
and annexed Reclaimed Water Agreement dated Lhesies. 7, 1998, who, being by me first
duly sworn, did depose and state that he is the Nation Representative of the ONEIDA [INDIAN
NATION, which entity is a signatory to the foregoing and annexed Agreement, and that he, being
duly authorized sc to do, executed said instrument on behalf of said entity as its free act and deed
for the uses and purposes, therein contained.

WITNESS MY HAND AND OFFICIAL SEAL this /¢ day of :/}‘A/Lf-—ti , 1958,

;oL Ty
Ll Yy S e
Notary Pubiic

DORIS M. PLATKOWSK!
Notary Public, State o Naw York
No. 4286800

yuaiified in One oy
Commiss;n.é:m‘res id??ﬁ/’t“' 7




INTERCOMMUNITY
WASTEWATER SERVICE AGREEMENT

BY AND BETWEEN
CITY OF ONEIDA, MADISON COUNTY. NEW YORK
AND -

TOWN OF VERCONA, ONEIDA COUNTY, NEW YORK

THIS INTERCOMMUNITY WASTEWATER SERVICE AGREEMENT {hersin
referred to a3 the AGREEMENT), is made as of this J».  day of g_,*// , 2843, by and
between the City of Onseida, a municipat corporation of the State of Hew York
{herein reforred to as CITY}, and the Town Boeard of the Town of Verons, a
municipal corporation of the State of Naw York {herein referred to as TOWHM),
acting on behaif of the Route 385 Sewer District and other sewer districts as may
e established in TOWN.

WITNESSETH
WHEREAS, this agreement supersedes the May 30, 1985 agreement, and

WHEREAS, TOWN is experlencing development and expects this devsiopment o
continue, and

WHEREAS, TOWN has received a request to expand wastewater servics to
faciiies operated by the Oneida Indian Nation {hereinafter referred {o as NATION}
and the TOWN wishes (o create additional sewer districts within the Town, and

WHEREAS, CITY vwns and operates a municipal wastewater collection and
treatment system (hereinafter referrad to as SYSTEM) which following the
completion of the proposed Phase | improvements will have sufficient capacity to
accept the quantities identified harein.

NCOW, THEREFORE, in consideration of the premises and mutual covenants
somtained herein and for other good and valuable consideration, ths regeipt and
adequacy whareof are hereby acknowledged, CITY and TOWN hereby agree as
foliows:



1. INFRASTRUCTURE - DESIGN, APPROVALS, CONSTRUCTION, REPAIR,
CPERATIONS, MAINTENANCE AND OWNERSHIP.

a. TOWN, at no cost to CITY, will continue to design, obtain ait approvals,
construct, operate, repair and maintain alf the pipe and retated squipment which
connects the Town sewer system to the City system. TOWN's infrastructure shall
be designed o mest or exceed standards established in "Reconmnended
Standards for Wastowater Facilities - 2 Report of the Wastewsater Committee of the
Great Lakes-Upper Mississippi River Board of State Public Health and
Environmental Managers”, Latest Edition.

b, YOMN will retain ownership of gl infrastructure construciod for its sewer
district. TOWN shall pay applicable, assessments and related charges on zit
infrastructure located within the corporate boundaries of CITY. The assessed
valug of the infrastructure located within CITY shall be determined by CiTY's
assessor using standard assessment procedures recognized by the State of New
York. it is agreed that CITY shall exempt TOWN's said infrastructure from all
general taxation, together with any and all special ad valorem levies, special
agsessments, service charges, or Iaxes, charges or assessments of any kind, to
the fullest sxient permitted by Real Property Tax Law of the State of New York, but
onily to the extent attributable to later increases in the assessment, if any, over that
s0o initially determined by the assessor. The initial assessment on such property is
347,800

c. The cost associated with the design and construction of the Phass §
improvements to the CITY's WWTP will be borne by the Town without contribution
from the CITY. The Phase | cost is not to exceed $1.252.000. In the event the
project cost exceeds $1,252.000, such additional costs shall be paid in proportion
o the benefit conferred on the Town and the City respectively, A detaifed
description of the project, construction activities to be performed and the
squipment to be acquired along with their associated costs are contained in
Appendix A. Construction of the Phase | improvements will begin on or about
January %, 2604 and be completed on or about July 1, 2004,

Tne Town and 1S sewer districts are withowt funds 1o pay for the cost of the Phase
I improvements. However, the Nation is willing to finance the costs to enable the
Phase | improvements to be made and accompilished. The Town's obligations
hereunder are accordingly, contingent on the Nation’s advancement to the Town of
sufficient monies to pay for the costs as they may be incurred for the Phase |
improvements. The Nation is a third party beneficiary of this agresment.

d. Al engineering reporis, pians, designs and construction specifications
preparsd by the TOWN in connection with expansion of the Town’'s system shalf be
provided to CITY for review and comment as each of the aforemnentionsad is 35%.
85% and 30% completed. A copy of the final document or as built pians shait be
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provided to CITY when the same is 160% complete.

g, City will retain ownership of ail infrastructure constructed at its WWTP,
In addition, City, will design, obtain ali approvais, construct, operate, repair and
maintain all infrastructure required at the City WWTP,

f. TOWH shail be responsible for maistaining all infrastructure owned by s
District{s} in good repair and eperating condition.

{i} Upon 24 hours advance telephonic notice to TOWN's designated
representative, CiTY shall have the right to inspact all system infrastructure owned
by the Town's District. When in the opinion of CITY any component of the
infrastructura is found to be in 2 state of disrepair, is unserviceabls, oris
ctherwise not performing in a manner acceptabie to CITY such that said condition
could adversely impact operations of the City's Waste Water Treatment Plant
{herain referred to as the WWTP} as reasonably determined by CITY, CITY shall
give writtén notice to TOWN of its findings, with a copy thereof fo the HATION.
Said notice to TOWN shall also prescribe corrective action required, the reasons
therafor, and a time by which corrective action must be completed. TOWN shall
notify CITY when corrective action has been completed, whereupon CITY shali
ingpect the completed work to verify compiliance with requirements contained in its
written notice.

g This AGREEMENT creates no obligation on the part of CITY to operate.
maintain, or repair the TOWN's infrastructure. i CITY, at ifs sole option and
discretion, responds to a specific short duration written request for assistance
from a designated repregentative as identified by TOWN in writing to CITY, the
TOWH shall compensate CITY as follows:

{1} For assistance provided during regular work hours then in effect for
CiTY's Department of Public Works thercafter referred to as the DPW, or CITY s
ANTP staff, respectively, CITY's bill for such services rendered may include the
actual cost of materials, labor and equipment based on the established hourly
rates then in effect, plus fringe benefits at a rate of 45% of the labor cost only. The
number of hours billed shall be: the total time (rounded to the nearest quarter
hour} between the DPW's dispatch from, and return to, CITY's DPW garage cn
Sconondoa Street, Oneida, if for the DPW; or the fotal time {rounded to the nearest
quarter hour} bebtween dispatch from, and return to, CITY's WWTP on Harden
Street, Oncida, i for WATP stafl. 7o the entire bill, 10% shaill be added for
overhead and administration,

{4} For assistance provided during reguiar work hours which extends
beyond the established end of the work day then in effect, the billing procedures
shatll be the same as in Section g}l EXCEPT that the labor rate for such work
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. performad bayond the end of the established work day shall be bilted at the

avertime cate set in accordance with CiTY's collective bargaining agreement then
in affect for the personnel providing the assistance, and except that the fringa
benefit rate for such overtime hours shall be reduced to reflect only those henefits
properiy applied to overtime hours,

{ril} For assistance provided which requires the call back of off-duty
CITY employees, the bitling procedures shall be the same as in Section g,
EXCEPT that the hours billed will be the actual hours as described in Section
1{g}ii} or the minimum number of call back hours required to be paid in accordance
with CiTY's collective bargaining agreemaent then in effect for the personnsl
providing the assistance, whichever is greater, muitipiied by the hourly wage rate
prescribed under the relevant collective bargaining agreement,

2. METERING AND SAMPLING FACILITY. TOWHN, at no cost to CITY, has instailed,
and now operates and maintains a wastewater metering and sampling facility know
as the Oneida Creek Pump Station.

UALITY, SAMPUNG AND EXCESS FLOW SURCHARGES.

2. Subject to approval by the New York State Department of Environmental
Consarvation {(herainafter referred to as the DEC}of the proposed flow and loading
. Hemnits contained within this Article, CITY agrees to accept an average daily volums
up to a maximum of 300,000 galions of sewage in any 24 hour period.

b. Sswage received into CiTY's sanitary sewer system from TOWN shall not
axceed the following Hmits which are based on a flow of 300,000 GPD:

Daily Haximum
Parameter toad

Biochemical Oxygen

Demand 1,730 ppd
Total Suspended Solids 2,627 ppd
Ammonia 228 ppd
Total Kjeldahi Nitrogen {TKN) 375 ppd
Total Phosphorous 113 pod
Clhdorine Demand 188 ppd

¢. TOWN's discharge into CITY's sanitary sewer collection system shajl
have a pH within the range of 5.5 10 9.0.



d. City shail compile a minimum of one 24 how composite sewaga sampls
par week at the Town’'s Oneida Creek metering and sampling facility. At TOWN's
aption, one-half of any 24 hour composite sample may be retained by the TOWHN to
conduct its own testing and analysis. At CITY's WWTP laboratory, samples shall
be tested and analyzed for compliance with imits contained in Section bl using
Nationat Environmental Laboratory Accreditation Conference {INELAC) approved
test mathods then in effect for compiliance with pollution concentration and lcad
limits as prescribed hersin. Upon completion of any testing performed by CiTY on
TOWN wastewater, CITY shall provide copies of the laboratory analysis to TOWN.

4 TOWN's SEWER USE LAW.

a. TOWN shall maintain and enforce & Local Sewer Use Law (hereinafter
referred to as "TOWN's LAW™)

5. SPECIAL PROVISIONS REGARDING APPROVAL OF NEW CONNECTIONS TO
THE SYSTEM FOR NON-RESIDENTIAL USERS.

a. Uniess there is a new connection moratorium in offect as described
herein, TOWN shall have sole approval authority regarding new conneaction of
residential properties to TOWN's sanitary sewer coliection system which do not
axceed two dweiling units,

. CiTY's Engineer shall have final approval authority, which shall not be
unreasonably withheld, for all appiications to connect to the SYSTEM received by
TOWN from appticants which propose to dischargs, or have the potential to
discharge, other than domestic sewage. This shall include, but is not limited to:
residential properties having three or more dwsiling units, commaercial properties,
institutional services and industrial enterprises. CITY further reserves the right to
require TOWN io include and enforcs special conditions andlor discharge limits in
aew connection permits as to Bow and sewage quaiity for non-residential
connsctions which it deems are necessary 10 insure the proper and efficient
- opsration of its WWTP, to insure its ability to treat sewage received from TOWN at
its WWTP, to insure 118 abllity to compily with discharge limits established in its
State Poilution Discharge Elimination System Permit (hereinafter referred to as
SPDES PERMIY], to insure the heaith and safety of the WWTP work staff, and to
insura that its bio-solids disposal options are not restricted. CITY agrees to
promptly provide in writing to TOWN and the applicant the specific basis for denia
of any such application to connect.

c. # i3 recognized that the wastewater service provided for hersunder shall
include faciiities of the NATION at its Turning Stone Casino site, CITY
acknowledges NATION's position that, as a sovereign nation, it may not be bound
by or chiigated to comply with cerfain laws, ordinances, rules and regulations of

LA



New York State, the Uniled States, or of a local unit of government. Howeaver,
TOWN agrees that in any wastewater service agreement it enters into with tha
NATION, i shall include a provision, acceptable to the CiTY, whersby NATION
acknowledges TOWN's and CITY's obligation to comply with all laws, ordinances,
rufes and raqulations applicable to municipal provision of wastewater service, To
ensure TOYYN'S and CITY's ability to comply with said federal, state and other law,
the agreement batween TOWN and NATION shall include the NATION's consent to
the use by CITY and TOWN of the enforcement provisions and procedures set forth
i the TOWN LAY and CITY s Sewaer Use Ordinance applicable to the use and
operation of the wastewater system, which shall be enforceabis in New York State
Supreme Court. In no event, nowever, shall the NATION'S consent to enforcemsnt
result in placement of any Hen or levy upon NATION land or property or constitute,
or be construed 1o constitute, a waiver of sovereign immunity by the NATION,
axcept o the extant specifically provided for in the agreement between TOWN and
ths NATION. Further, TOWN's agreament with NATION shall include a provision,
acoepiable to CITY, that at such tme as institutionsd, industrial or facility wasts
other than domestic or residential tyoe waste is proposad for acceptance from
Nation sites, the NATION must agree that such discharge shall be in accordance
with: [i} the standards that would otherwise apply to a non-sovereign end user that
desires to maintain "significant industrial user ("Sil')” permit; and {ii} the
standards that would be otherwise apply to a8 non-sovereign end user set forth in
the requirements under TOWN LAW and CITY s Sewer Use Ordinance then in
effact, and in conformance with Sections 5{b} and 5{d] of this agreement. To abide
oy the aforementioned standards shall not constitute or be construed to constitute
a waiver of I8 sovereignty, except (o the extent specifically provided in the
agreernent betwesn NATION and TOWN.

4. in the case of applivations 1o connact to the SYSTEM received from
industrial enterprises other than the NATION which meet the definition herein of a
Significant Industrial User (hereinafter referred to as an "SHU"), CITY on behaif of
TOWH raserves the further right to dirsctly issuae to the appiicant an Industrial
Sewer Use Parmit. Such a permit issusd by CITY may include, but is not imited t0,
the following provisions: discharge flow Hmits; discharge load limits; sampling,
monitoring, testing and reporting requiremants; discharge prefreatmant
requirements; requirement to comply with the CiTY's Enforcement Response Plan
{hersinafter referred to as the "ERPY) including any administrative orders issued by
the CITY as provided therein; seif reporting; and designation of a court having
jurigdiction in the event the permities fails to comply with any order issued by the
CiTY under provisions of its ERP. CiTY may directly charge the applicant an
annual industrial sewer use permit fee at the rate established in its Sewer Use
Ordinance.

2. inthe course of reviewing an application for a new connection, CiTY may
requirs additional information be submitted by the applicart. Such notifications
shall be made in writing to TOWN within fifteen {15] calendar days after CITY's



receipt of the spplication from TOWN. Following receipt of all information
necessary o act on the application, CITY shall provide a NOTICE OF COMPLETE
APPLICATION to TOWN.

f. CITY shall act within 15 calendar days after issuing a NOTICE OF
COMPLETE APPLICATION to aporove or disapprove an apphcation for connecton
to the SYSTEM received from TOWN. CITY zhall provide iis reasons in wniting 1o
TOWN for disapproval of any application

g. In recognition of the difficulty in controlling and monitoring the quality of
Hauid waste discharged by a transient population and its potential to adversely
imgact CITY"s WNTP operations, TOWN agrees that in the event a propossal is
mads by NATION 1o connect any facility associalad with the NATION's Recreational
Vehicle Park located on New York State Route 385, approval shail not be granted
i the TOWHN has received written authorization from the City. Said authorization
may require the NATION to comply with special conditions andior requirements
deemed necessary by CITY in order to protect the operation and functioning of its
WWTP. CITY shall negotiate in good faith the special conditions as the necessity
therefor is solsly to insure against potential adverse impact on CITY s WWTP.

5. RIGHTREQUIREMENT TO DECLARE NEW CONNECTION MORATORIUM.

a. TOWN shall implement and comply with any wastewater system new
connection moratorium if so declared by CITY's Common Council consistent with
the terms hereol, or if directed by the DEC or aﬁy other agency legally &!fﬁ;}{}wi?reﬁ
1o jssue such a declaration.

b. CITY may reguire TOWN to uniiaterally impose a new connection
moratorium when any of the following conditions have occurred:

{1} TOWN's average daily sewage flow has exceeded 300,000 GPD fora
period of two consecutive monthiy billing pericds.

{2} Ore poliutant parameter excesds the maximum daily load
orescribed in Section 3{b) of this AGREEMENT by greater than twanty percent
{20%) as determined by sampling, testing and analysis performed during four {4}
successive weeks.

{3} Any two or mors pollutant parameters individually exceed the
maximum Jdaily load prescribed in Section 3b} of this AGREEMENT by greater than
twanty percent {20%} as determined by sampling, testing and analysis performed
during four {4] successive woaks.

3} TOWN's pH is outside the rangs prascribed in Section 3{c} for four



{4} successive wesks or any two {2} sampies taken during three consecutive hilling
months,

c. if imposed by CITY for reasons stated in Section 8(b), a TOWNN new
connection moratorium shall be lifted when the condition which caused the
moratoriurn has been abated to the following respective levels/conditions;

{1} if deciared for excess discharge, when TOWN's average daily
sewage How has not exceeded 900,000 GPD for a pericd of two consecutive
monihiy billing periogs.

{27 i declared for discharge of poliutants in excess of prescribed
Gmats, when all poliutant parameters have been less than the maximum daily loads
prescribed in Section 3{b) of this agresment {or eight {8} successive weasks.

{3} i declared due to pH values outside of the prescribed rangs, when
the pH is within the range prescribed in Section 3{cj for eight (B} successive
wealks,

d. Before CITY imposes a new connection moratonium on TOWN based on
analytical resuits for poliutant parameters excesding hmits prescribed in Section
bl CITY shall have implemented a weekiy sampling, testing and analysis
program in order to document the validity of its action{s). Prior to imposing a
moratorium for poliutant parameter, ph, or volume excesses, CITY agrees o
promptly provide TOWN with its written findings and notice that the proposed
moratorium will be Instituted fifteen (15} days after recelpt thereof by TOWN.
Simultaneousty, CITY shall also provide NATION with a copy of said findings and
notice, Within such period, TOWN may take corrective action to return TOWN
discharge to acceptable limits, to thereby avert the moratorium.

g. Once a new connection moratorwm is inposed for reasons other than
excess flow, CITY shal continue weekly sampling and analysis to venfy when
TOWIN's discharge has abated to a levelis) which would allow lifting the new
connaction moraterium, Once a new connection moratorium is imposed the cost of
weekly sampiing in excess of one sample per week shall be borne by TOWN,
inciuding the cost of alf labor, supplies and materials expended by CITY to collect
and test the additional samples. Any such additional costs shall be itemized by
CITY and added to TOWN's monthiy bill, CITY agrees to split all samples with
TOWN for the purpose of TOWN amploying an independent laboratory, properly
certified and approved by New York State, {o perform testing. However CiTY's
certifisd testing laboratory at its WWTP shall remain the laboratory of record for
the hasis of making il determinations relevant to [ifting a connection moratonum

7. CEASE AND DESIST ORDERS. #f at any tims sewage flow fromn TOWHN being
recaived into CITY's sanitary sewer collection system is exceeding the limits

O



prescribed in Section 3(bland 3{c) of this agreement such that CITY can
demonstrate that it has caused a condition to exist whereby CITY: cannot assure
the proper and efficient operation of its WWTP, cannot assure its ability to treat
sewage received from TOWN at its WWTP, cannot achieve discharge limits
established in its SPDES PERMIT, belleves a condition to exist which endangers
the heaith or safety of the WWTP work forces or imgairs CITY's bio-soiids disposal
optinns, CITY may issue a written Ceass2 and Desist Order to TOWHN, with 3 copy
sont simuitaneousty to NATIOM. A Cease and Desist order shall describa the
roasons for its issuance, the corrective actions to be pursued by TOWH, the date
oy which compiiance is required, and the subsequent actions which CITY may take
if compliance is not achieved by TOWN. Such potential actiens CITY may consider
and implement include termination or restriction of service.

8 SEPTAGE. This AGREEMENT creates no obiigation on the part of CiTY to
accept septage generated in TOWN for treatment at CiTY's WWTP.

9, FUTURE EXPANSION OF TOWN'S SEWER DISTRICT.

O e - e

a. TOWN acknowledges CITY's intent to maintain sufficient reserve capacity
at its WWTP for fulure expansion of CITY's sanitary sewer coliection system.
TOWN further acknowledges that upon entering into this AGREEMENT, CiTY has
mada no commitments or representations to TOWN that # will accept sewage from
TOWN which exceeds the volume and joad limits prescribed in Sections 3al and
bl

b. CITY acknowiedges that TOWN, upon entering into this agreement, has
mads no commitments or representations to CITY that it will continue tobe a
customer of CITY's WWTP beyond the expiration of this agreement.

¢. CITY agrees that should TOWN wish o undertake an engineering study
for the purpose of determining the feasibility of expanding the treatment capacity
of CITY"s WWTP for the purpose of potentially receiving additional sewage from
TOWN, CITY will participats by: attending meetings, providing WWTP performance
data, allowing inspections and evaluations of its existing WATP, and reviewing
and commenting on reports. TOWN agrees that as part of such study, in addition
to an expansion of CITY's WWTP to serve TOWN's anticipated future needs, TOWN
witl inciude in its evaiuation of additional treatment capacity an amount to be
defined by CITY for the purpose of planning CiTY's future growth and
devetooment. TOWN agrees that it will assums all monetary costs for such an
engineering study.

4. CITY agrees that shouid CiTY undertake an engineering study for the
purpose of determining the feasibility of expanding the treatment capacity of
CITY's WWTP for the purpose of potentiaily receiving additional sewage, CITY will

“



include in #s evaluation of addiional treatment Capacity an amount 1o be defined
by TOWN for the purpose of planning for TOWN's future growth and development.

2. i the event that CITY and TOWHN both agree that an enginegring study
has demonstrated that # is feasible and mutually beneficial to consider an
sxpansion of CiTYs WWTP, CITY and TOWN furthar agrae 10 negotiaie in good
faith on the terms and conditions whereby such a3 WWTP sxpansion groject may bs
untiertakan.

10, ESTABLISHING DISCHARGE FEE FOR WASTEWATER SERVICES.

a.. As compensation for the acceptance, transportation and treatment of
wastewater under this AGREEMENT, TOWN, acting on behalf of its sewer district,
witl pay to CITY a fee based on the formula established in Appendix B. CiTY shail
read and record the totalizer reading at the Town's Oneida Creek Pump Station on
the fast work day of each month. The wastewater characteristics of the Towt's
discharge shall be determined from weskly analytical samples during the month
for the parametars outlined in Appendix 8. The coilected information will be used
to determine the monthly wastewater fee utilizing the formula contained in
Appandix B.

b, CITY shall bill TOWN, and TOWN shall pay CITY, monthly, for wastewater
services. For purposes of preparing the bill, CITY shall prepare and forward 3 bill
to TOWN not tater than the GRh work day of each month. TOWN agrees 1o pay
such bills within 30 days of receipt, after which interest shall accrug at nine per
cent per year until paid.

C. In order to allow TOWN to prapare its annual budget for its sewer district,
CITY agrees to provide TOWN with a draft budget for the following year, on or
pefore September 30th of each yvear. CITY will provide Town with final budget for
TOWH by December 10th of each yaar.

& CiTY shall provide budget and revenue information and shall provide
TOWHN with raasonable accass to its books and records to enable TOWN o venfy
said information,

a. On or hefare March 1st following the completed budget year, CiTY shall
provide to TOWN a Report of Operations summary for the previously compisted
budget year. The Report of Operations shall calcuiate an adjustment for the
completad budgst year which shaill be based on actual expenses as compared to
budgeted expensaes. The calculated adjustment shatl then be used to modily the
monthly amount due for each monthly bill for the remainder of the year (o rectify
overage or underage in the estimated amount of "B” - Annual O&M plus applicable
debt service costs for the TOWN. The adjustment so calculsted shall then bgcome



"Adjust” parameter in the fee calcuiation as shown in Appendix B.

f. Tha billing formula set forth in appendix B shall be effective the month
following tive Phase | improvements have been constructed and implemented.

11 INDEMMIFICATION.

a. TOWN shall indemnify and save CITY harmdess from any foss, cost or
expense of any kind or nature, including imposition of administrative fines or other
sanctions and DEC required corractive work to the infrastructure, and from any
Hability incurred by any person or entity on account of any damage 1o person or
property anising out of any fatlure of TOWN to mairdain, repair or opserate its
infrastructure or to maintain discharge fimits to CITY's sanitary sewer system in
aceordance with this Agreement; provided however, that TOWN shali not be
sbiigated 1o iIndemnify and save CITY harmisss from any loss, cost or expense of
any kind or nature arising from acts of the God, CITY’s negligence or
circumstances beyond TOWN's control,

b, CiTY shaill indemnify and save TOWHN harmiess from any loss, cost or
expense of any kind or nature, including imposition of administrative fines or other
sanctions, and from any Hability incurred by any person or entity on account of any
damage to person or groperty arising out of any fatture of CITY to maintain, repair
or oparate its sanitary sewer system in accordance with this Agreement; provided
nowever, that CITY shall not be obligated to indemnify and save TOWN harmiless
from any (088, cost or expense of any kind or nature arising from acts of God.
TOWN's negligence or circumstances beyond the CITY's control.

12, TERH OF AGREEMENT. The initial Term of this AGREEMENT shall commence
on the date it is executed by the last to sign of CITY and TOWN, and shail continue
for a period of thirty {30} years. This AGREEMENT shall be automatically renewsed
for a period of ten {10) years on the same terms and conditions, at the end of the
initial Term and each Renewat Term (each successive ten (10) year period shall be
deamed a "Renewal Term™}). However, gither the TOWHN or the CITY may deliver to
the ather party a writtan notice of termination of this AGREEMENT at least two (2}
years prior 1o the expiration of the then current initial or Renewal Term, and the
agreement shail terminate at the end of the then term.

13. NOTICES. Al notices, demands, requasts, consents or other communications
provided for or permitted to be given pursuant to this AGREEMENT shali be in
writing and shall be mailed by first class mail, telecopised (but if telacopied shail
alzo be mailed by first class maill, or deifivered to CITY or TOWN at its address sst
farth below

# 1o CITY:

City of Oneida



City Hali
106 N, Kain Street
Cnelcda, New York 13421

Attention: Mayor
o TOWN:

Town of Varona

Germany Road

P.C. Box 245

Durhamvitie, Neow York 13084

Attn Superviscr

Notices requirad to be given fo the Oneida Indian Nation shall be sant to:
Oneida Indian Nation
Executive Dffices
Clo Turning Stone Resorn
£218 Patrick Hoad
Verana, MNew York 13473

Attention: Ray Halbritter
Mation Reprasentative

14, INVALID PROVISIONS. If any part of this AGREEMENT shall be haild invalid or
upanforceable by any court of competent furisdiction, the remaining parts or
portions shall remain in full force and effect.

15, AMENDMENTS OR MODIFICATIONS. Any modifications or amendments to this
AGREEHENT shall be In writing, approved and suthorized for execution by
rasoiution of the legislative body of each party, and signed by an authorized
reprasentative of each party.

16. PRIDR AUTHORIZATION. Each party represents to the other that it is
empowerad to enter into this AGREEMENT, that the execution of this AGREEMENT
has been authorized by the legistative body of the party pursuant to resolution duly
approved and adopted at a public meeting held in conformance with the Open
Meetings Law, and that this AGREEMENT has heen duly executed by an authorized
representative of the party,

17. SETTLING DISPUTES. Disputes arising out of this AGREEMENT shal e
resoived through arbitration, in accordance with the rules of the American
Arbitration Association, the result of which shall be binding upon the parties.




Sither party may demand in writing to the other that the matter in confroversy be
subrmitted to arbitration, and if not objected to in writing by the other party within
ten {10} days of receipt of demand, the matter shall be so submitted. Upon timely
ohisction to arbitration, the parties sitall be fres in place of arbitration tc procsed
with other mgans and proceedings for remedy a3 may be available af law or equity,
T et STekTme e Gtasdiniad smtinn mr menesadinn hrewaver heine in Sunoreme
18. ENTIRE AGREEMENT. This AGREEMENT constitutes the entire agreement
bztweoen the parties hereto and supersedes any orior agreement bobtween the
parties relating {o the subject matter hereof. This AGREEMENT is binding upon
and shall inure to the benefit of the parties and their respective and permitted
suceassors and assigns.

8. HON-ASSIGNABLE, This agresment may not be assigned without the written
permission of the other party. This Agreement is made by the Town Board of the
Town of Verona on behalf of the Route 188 Sewsr District and other Sewer Districts
of the TOWN which may be ¢reated.

VHTNESS the signatures and seals of partiss on the date first mentioned
abova.

CITY OF CNEIDA | :/ﬁ

Seal Byiﬂf&ﬁy

/~ JAMES M. CHAPPELL
MAYOR

Seal TOWN OF VERONA
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APPENDICES
A. Phase | improvements Cost Summary
B. Rate Calculation
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APPENDIX B

sewer use charee shatl be compured by (ity Eogineer the followsng ormuala

G (BS URIA) ()
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N4 FA

LCy = Foral monthly sower service Charge

54 = Annual O&M plus applicable debt service costs Tor the Town of Vero

Percent of POTW budger attrihutable 10 the reatment of BOD
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BS = Percent of POTW budger attribusable o the tregtment of suspended solids

attributzdle to the treatment of total phosphorus

e

BP = Parcent of POTYW bud

RN = Pereent of POTW budget sitributable o the rreatment of TN
233 B Percent of POTW hudger attributable 1o the treatment of flow

BiAs Average dailv BOD loading itb/davy from POTYW user

Sia & Average daily suspended s

A i Average daily total phosphorus loading {tb/dav) from POTW user

B

NLA = Average daily TEN loading (ibidavi from POTW user
FlA = Average daily flow from POTW guer
BA = Average daily BOD loading (b/davy s the POTW treatment pland

v3 at the POTW treatment plant

e POTW rreatment piamt

NA = Average daily TKN loading (ib/dav) at the POTW treatment plant
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AGREEMENT
THIS AGREEMENT {this "Agreement") is made by and between the
Oneida Indian Nation, a Sovereign Indian natien (the "Navionw),
and the Town of Verona, a municipal corporation in the State of
Hew York (the "Town"), acting on its own behalf and on behalf of

the water and sewer districts to be Created by it {rche
"Districts®)

WHEREAS, to continue building a firm friendship with the
Mation and Lo improve and Protect the environment for the benefitr
of its residents and the Nation, the Town desires to egtablish a

municipal water and Sewer system that will Sexve a portion of the
Town and the Nation;

WHEREAS, to continue building a Ffirm friendship with the
Town and to plan for a future that wil}l benefit Indians and non-
Indians alike, the Nation desires to make a gift to the Town,

which the Town shall use Lo construct the water and sewer system
described herein; and

HOW, THEREFORE, in consideration of the foregoing and the
muitual covenants contained herein, and for other good and valu-
able consideration, the receipt and sufficiency of which are

hereby acknowledged, the Nation and the Town, for itself and the
Districts, agree as follows:

ARTICLE 1
Initial The Nation will make the initial
Installmenc installment of the gift in an amount equal to
of Gif: approximately $85%3,000, which the Town will

use to complete certain legal, technical and
administrative work required to establigh a

monitoring.
ARTICLE 2
Dasign And The Town will use the initial
Constructicn installment of the gift to have contract
Administration drawings Prepared for: (i) a gsanitary sewer

System, (ii} a 31,000 lineal feet potable
water system, (iii) two Sewage pumping
stations, (iv) a one million gallon elevated
water storage tank, (v} meter pits, and (vi)
asgociated appurtenances., If requested by
the Nation, the Town shall provide for the
administration of the construction
contractis) ., 1n addition, the Town shall



Digstricts To Own
And Cperate

Town to Obtain
Apprevals,
Easements and

Property

Town To Enter

Agreement s

perform daily monitoring of the cornstruction

Process Lo ensure that the censtruction

conforms to the contracr document s,
ARTICLE 3

The Town will use its best efforts to
egstablish the Districts and provide the
administrative mechanisms that will enable
the Districts to cwn, cperate and wmaintain
the water and sewer systems.

ARTICLE 4

The Town, acting on its own behalf and
on behalf of the Districts, will submit
the necessary applications and will use its
best efforts to obtain the necessary
approvals and permits required for the
provision of water to, and the collection of
wastewater from, the Districtsg in accordance
with the rerms herecf, and for the
construction, operation and maintenance of
the water and sewer gystems. Further, the
Town shall acquire the necesgary easemants
and property rights required for the
construction of the water and sewer systems,
including without limitation securing sites

for the pump stations and the water storage
tank.

ARTICLE 5

The Town, acting on its own behalf and
on behalf of the Districts, will use its best
efforts ro entcer into agreements with the
City of Oneida pursuant to which the City of
Oneida shall agrea to provide to the Town or
the Districts, as the case may be, a minimum
of 240,000 gallons of potable water per day
(the "City/Town Water Agreement") and to
accept for treatment a minimom of 250,000
gallons of wastewater per day {(the "City/Town
dastewater Agreement”), each at wholesale
rates. Further, the Town will use its best .
efforts to obtain the City of Oneigda’s
consent to provide the Nation with notice of
any default under the agreements between the
Town and the City of Oneida and the right to
cure said defaults.
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ARTICL

The Naticon agrees that, upon the Town' g
receipt of the necessary approvals and
Eermits reguired for the construction of the
water and gsewer Systems and the execution of
the agreements between the Town and the City
of Oneida in a Form satisfactory to the
Nation, as reasonably determineg by the
Nation, the Natien shall use itg resources to
construct, at a cost currently estimated to
be approximately $7 million {(which amount
includes the initial installment of the gifr
referenced in Article 1 hereof), the water
and sewer system facilities identified in the
January 1955 report entitled *"Route 365
Corridor Water and Sewer Facilities," 3 copy
of which is attached hereto as Attachment A
and incorporated herein by reference. The

facilities is attached hereto as

Attachment B, ang incorporated herein by
reference. .

ARTICLE 7

ARTICLE 8

The Town, on itg own behalf and on
behalf of the Districts, agrees Lo accept the
gift of the water and sewar facilities, and
thenceforth te ownt, operate and maintain in
good repair such facilities.

ARTICLE 9

The Town, on itg own behalf and on
behalf of the Districtg, agrees to provide at
least 150,000 gallons of water per day to,
and accept at least 150,000 gallons of
wastewater per day from, the Nation'g
facilities for & peried of ten {10) years

- 3 .



User Ratesg

Metering

{Che "Inicial Term"). Thisg Agreement shall
automatically renew for an additiconal rven
{10) year period, on the same terms and
conditions, at the end of the Initial Term
and each Renewal Term (each successive ten
{10} year period being referred to as a
"Renewal Term*) . Notwithstanding the
feregoing, either party may deliver teo the
other party a written notice of termination
of this Agreement at least two (2) vyears
prior to the expiration of the Initial Term
Or any Renewal Term, and the Agreemaent shall
terminate at the end of such term.

ARTICLE 10

The Nation agrees to pay a reasonable
fee, which may be modified from time to time
as determined by the parties, for the
Nation’s use of the water and sewer systems
Lo be constructed in accordance herewith.
The fee shall be based upon the per diem
volume of water used by the Nation's
facilities that are connected to the water
and sewer systems multiplied by the wholesale
rate {including any capital improvement
surcharge imposed by the City of Oneida)
charged by the City of Oneida to the
Districts, plus the Nation’s pro rata share
{based on the Nation's per diem consumption
compared to the per diem consumpticon of the
District) of the operating expenses charged
by the City of Oneida to the Districte, plus
the operation and maintenance charges
established by the Districrs and charged to
all end users of the system. The fee shall
not include charges relating to any eaxtension
of the water and Sewer system beyond the
Systems contemplated herein nor surcharges
established for the capital expansion of the
Systems by the Town.

ARTICLE 11

The Nation agrees to install water and
wastewater metering facilities which meet or

exceed the metering Tequirements egtablished
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ARTICLE 12

The Town has cemmenced a Prcceeding
in the Supreme Court, Oneida County, against
the Department of Environmental Conservation
("DEC"), Louis 3. DeMarioc Enterprises, Inc.
{"LBD"}, and the City of Oneida, et al.
{Index No. 94-12744) {the "Article 7a
Action"), which relates Lo the City of
Oneida‘s proposed composting of bio-solids
from its Waste wWater Treatment Plant {"WWTP")
&t the proposed Jug Point Road facility
{"Site"). The Town has agreed to make
certain payments (the "Cost Differential
Payments") to the City of Oneida, commencing
January 1, 1996, if the Town succeeds in
Preventing the City of Oneida {acting through
itg agent, LBD) from composting the City of
Oneida’'s wWwTP bio-solids at rhe Site, as a
result of a Court order that: (i} composting
at the Sire ig cantrary to the Town's Zoning;
or {ii} the DEC did not follew the procedurss
required by the State Environmental Qualitcy
Review Act when it issued the permit
authorizing the composting of bio-solids at
the Site.

solids disposed at the Madison County
Landf£ill, or the minimum number of tonnage of
bio-solids which would have been required

Should a methed for disposing of the WWTP
bio*sclids, which costs less than the rate
charged at trhe Madison County Landfil},

2 ten mile radiug of the City of Oneida‘s
WWTP, and said alternative disposal compliesg
¥ith state and federal regulations, the Cost

- 5 -
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Differential Payment shall be adjusrted so
that it is based on the differential between
this lower cost disposal option and the rate
that would have been in affect under the LED
Agreement. In no event shall the Town be
obligated to make the Cost Differential
Payments if, for reascons unrelated to the
Article 78 Action, the DEC revokes the Part
360 permit issued to LBD or LD discontinues
operations at the Site.

If the Town is obligated to make thea
Cogt Differentia)l Payments in accordance with
the terms set forth above, the Nation agrees
to reimburse the Town for a Prao rata share
thereof, which pro rata share shall be based
on the amount of wastewater preduced by the
Nation on a daily basis compared to the
amount of wastewater produced by the District
23 a whole on a daily basis. sSaid pPro rata
share shall be added to the monthly bills
sent to the Nation under Article 13 hereof
for the services provided hereunder .

ARTICLE 13

The Nation agrees to receive bills for
the feeg established in accordance with
Article 10 and to pay such bills within
fourteen (14) calendar days of itsg receipt of
the same. Past due bills shall be assessed
reasonable late fees and interest in
accordance with the rates established by the
Town on behalf of the Districts for all end
users of the water and sewer systems.

ARTICLE 14

The Nation recognizes that, for the
protection of the envirconment and the
pProtection of the water and sewer gystems to
be owned by the Districts and those owned by
the City of Oneida, the Town, on its own
behalf and on behalf of the Districts, will
establish rules and regulations to govern the
use of the water and sewer facilities. The
Town acknowledges the Nation’s legal position
that, as a sovereign nation, the Nation will
not be bound by or obligated to comply with
said rules and regulations. Notwithstanding
the foregoing, in recognition of the Nation’s
desire to protect the environment and the

- fH -



NMation Consent

water and sewel systemsz, the,Nation will
establish, on and of its own accord, rules
and regulaticns to govern the use of the
water and sewer facilities by persons or
business enterprises located upon land that
is occupied and controlled by the Nation and
to which the Nation has title by recorded
desad. The Nation's rules and regulations
will provide equal or greater protection to
the water and sewer facilities than the
protection afforded by the Town’s rules and
regulations. 1If use of the facilities by
persons or business enterprises situated upon
the land occupied and controlled by the
Nation and to which the Nation hag title by
recorded deed fails to comply in a material
way with the Nation’s rules and regulations,
and after the Nation has been given
reasonable notice and the opportunity to cure
said non-compliance, including the resolution
of any dispute by arbitration, the Town can
terminate the connection between the Nation’s
facilities and the facilities owned by the
Tawn or the Districts.

ARTICLE 15

The Town hereby acknowledges the
Nation's legal position that, as a sovereign
Indian nation, the Nation is not bound by or
subject to the laws, rules and regulations of
any federal, state, county or other
governmental entity. Notwithstanding the
foregoing, in recognition of the asbligation
of the City of Oneida and the Town to abide
by such laws, rules and regulations as the
same may apply to a municipality’s provision
of water and sewer services, and to ensure
the protection of the water and sewer system,
the Nation agrees to the use by the City of
Cneida and the Town of the enforcement
procedures set forth in the Town’s Law, as
defined in the Town/City Wastewater
Agreement, and the City of Oneida’s Sewer Use
Ordinance to the extent that such procedures
would apply to the use and operation of the
water and sewer system by a non-sovereign
entity. Such procedures shall be enforceable
in the City of Oneida’'s Court or the Town’'s
Justice Court. Notwithstanding the
foregoing, the Nation's consent to said
enforcement procedures shall not result in

- 7 -



elcher the placement of any lien or levy upon
Nation land or property, or constitute, or be
construed to constitute, a waiver of
soverelgn immunity by the Nation, except Lo
the extent specifically provided for in
Article 20 ¢f this Agreement. Further, the
Nation agrees that, prior to discharging any
non-domestic or non-residential wastewater
from any Naticn site, such discharge shall
comply with: (i) the standards that would
otherwise apply to a non-scvereign end user
that must obtain and maintain a *significant
industrial user” permit, as defined by the
City of Cneida’'s Sewer Use Ordinance; and
{ii} the standards set forth in the Town's
Law and the City of Oneida’s Sewer Use
Ordinance, as the same conform to Sections
5(b} and 5{d} of the City/Town Wastewater
Agreement, which would otherwise apply to a
non-sovereign end-user. The Nation’'s
agreement to abide by the aforementioned
standards shall not constitute, or be
construed to constitute, a waiver of its
sovereign immunity, except to the extent
specifically provided for in Article 20 of
this Agreement.

ARTICLE 16

H4

Indemnity The Nation will indemnify the Town from
and against such losses, costs, fines,
expenged or other llabilities incurred by the
Town ag a result of the Nation’'s failure to
use the facilities located upon the land
ocoupied and controlled by the Nation and to
which the Nation has title by recorded deed
in accordance with the terms of any agreement

between the Nation and the Town or the
Districts.

The Town, on its own behalf and on
behalf of the Districts, will indemnify the
Nation from and against such losses, costs,
fines, expenses or other liabilities incurred
by the Nation as a result of the negligence
of the Town or the Districts or the failure
of the Town or the Districts to operate the
water and sewer systems in accordance with
the terms of any agreement between the Nation

and the Town and the Districts, as the case
may ba.



Incremental

Pavment Schedule

~ARTICLE 17

The Nation and the Tewn agres to the
following schedule for the incremental
payments of the initial $893,000 insrallment
of the gifr. The Town will use the gifc only
for the purpeses and in the amounts described
herein. The Town will rafund to the Nation
any amounts not used for the designated
purpcse, and will, upon request, account to
the Nation for the use of all portions of the
gifc.

1. The Nation has paid, and the Town has
accepted, an initial installment of the
gift in the amount of $180,000.

2. Upon commencement of the follcowing
stages, whose estimated start datss are
listed, the Nation shall ray, and the
Town shall accept, the following
amounts. The Town shall provide the
Nation with five (S5) days’ prior written
notice of the gtart of each stage and
its need for the next installment of the
gift. Notwithstanding the foregoing,
the Nation shall not be obligated to
make any of the payments referenced
below in (b} through (1) until the Town
has formed the Districts and the Town
and the City of Oneida have exacuted the
agreements referenced in Article 5
hereof,

{a) The initial payment of
$180,000, covered project start-up,
district formaticn, legal review,
soil boring coordination, design
preparation, mapping coordination,
and other aspects of project
initiatvion.

(b}  February 1595, preliminary
design, tank design, and tank
contractor review: $50,000.

{¢) March 1995, design plan
preparation and preliminary

construction services for tank:
$75,000.

(d) April 1995, final design,

- 9 -



Construction

Schedule

Monitoring Of
Construction

permit submittals, right cof way
mapping, tank shop drawing review,
and right of way acgquisition:
$150,000.

{e) HMay 1995, preliminary
conscruction services for water and
seweyry facilities: 35100,000.

{f} June 1285, construction
monitoring and related services:
$50,000.

{g) July 1995, construction
monitoring and related services:
$50.000.

{n}  August 1995, construction
monitoring and related services:
$50¢,000.

{1} September 1995, construction
monitoring and related services:
$50,000.

(i} October 1995, construction
monitoring and related services;
$50,000.

{k} NWovember 1595, construction
monitoring and related services:
$50,000.

(1) December 199%S, start-up/punch
list: $38,000.

ARTICLE 18

The Town and the Nation agree to the
construction schedule delineated in the
preceding Article.

ARTICLE 19

Both the Nation and the Town shall
designate a person{s) to monitor the
construction process, the conatruction
schedule and the necessary transfer of funds
required to support the above schedule.



Limited Walver
of Soversign
Immunity

Approva

Miscellaneous

ARTICLE 20

The Nation and the Town, on its own
behalf and on behalf of Districrs, hereby
walve their respective sovereign immunity
from suit solely for the limited purpose of
enforcement of the terms of this Agreement,
and for obtaining damages or other remedies
for the breach therecf, by the other party.
These limited waivers of immunity are granted
solely for purposes cof implementing this
Agreement by the parties hereto and shall be
strictly and narrowly construed as limited
walvers of sovereign immunity in any
proceeding commenced for such purpose.
Nothing contained in these limited waivers
shall be construed to confer any benefit,
tangible or intangible, on any person or
entity not a party to this Agreement or as a
waiver with respect to any such third person
or entity.

All disputes that may arise in connec-
tion with this Agreement shall be referred to
arbitration in accordance with the Commercial
Arbitration Rules of the American Arbitration
Association. Unless ctherwise agreed to by
the partieyg or otherwise determined by the
arbitration panel, all arbitration
proceedings shall be conducted in Syracuse,
New York. Any and all decisions of the
arbitration panel shall be binding, enforce-
able and unappealable. Any party may bring
an action in a court of competent
jurisdiction to enforce the decision of the
arbitration panel.

ARTICLE 21

The partiea agree that approvals are not
required under 25 U.8.C. §§ 81 and 177.
Further, the Nation hereby waives approval
under 25 U.S8.C. §§ 81 and 177.

ARTICLE 22

Thig Agreement shall be binding upon and
shall inure to the benefit of the parties
hereto and their respective legal representa-
tives, successors and assigns.



This Agreement may not be changed
orally, but only by an agreement in writing
signed by the party =against whom enforcement
of any waiver, change, modification or
discharge is sought.

In the event that any one or more of the
provisions contained in this BAgreement are
held to be invalid, illegal or unenforceable
in any respect, such invalidity, illegalitcy
or unenforceability shall not affect any
other provision herecf, and rhis Agreement
shall be construed as if such invalid,
illegal or unenforceable provision had not
been contained herein.

The Town agrees to forward to the Hation
copies of all notices that the Town receives
from the City of Oneida under the terms of
either the City/Town Water Agreement or the
City/Town Wastewater Agreement, which are not
otharwise sent to the Nation undex the terms
of said agreements.

TN WITNESS WHEREOF, each of the undersigned parties, by
legal authorization and through its lawfully designated
representative, has hereunto set its nand and affixed its
ofFficial seal as of the date set forth below.

Made thigﬁ'scﬁ?“ day of Nnas , 1995.
— Y

_ ONEIDA INDIAN NATION
Witness: _ A Sovereign Indian Nation

Stov_fre: . L hn

-+ Ray Halbritter
[Mation Seal} 7

o Nation Representative

TOWN OF VERCOHA
Witness: A New York Body Politic

S
. 2 _
'./%,’_\D&rmigﬁbﬂ *‘-ﬂ-ﬁ”\ By : /%/ ‘;%

Dr. Maurice Deeley
[Town Seal)

Town Supervisor o
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