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This Opinion addresses the statutory authority ofthe Secretary ofthe Interior ("Secretary') to
acquire land in trust for the Snoqualmie Tribe ("Snoqualmic" or "snoqualmie Tribc")r pursuant
to Section 5 of the Indian Reorganization Act of 1934 ("InA'1.2: Section 5 ofthe tRA ("Section
5")a authorizes thc Secrctary to acquire land in trust for "lndians." Section l9 ofthc Act
("Section 19") defines "Indian" to include several categories ofpersons.5 As relevant here. the
first definition includcs all persons oflndian dcscent who are members of"any rccognizcd
Indian tribe now under federaljurisdiction" ("Category l').6In 2009, the United States Supreme
Court ("Supreme Court") in Carcieri v. Salazarl construed the term "now" in Category 1 to refer
to 1934, the year ofthe IRA's enactrnent. The Supreme Court did not consider the meaning of
the phrases "under federal jurisdiction" or "recognized Indian tribe."

In connection with the Snoqualmie Tribe's pending fee-to-trust applications to the Bureau of
Indian Affairs ("BIA") Puget Sound Agcncy, you have asked whethcr the Snoqualmic Tribe is
eligible for trust land acquisitions under Category Le For the reasons explained below, we
conclude that there is cvidencc presumptively demonstrating that the Snoqualmie Tribe was

I The Snoqualmie Tribe has also been refered to as the Snoqualmie Tritral Organizati.on. See infra, n. 12.

' 25 U.S.C. $ 5108 ("The Secretary of the Interior is hcreby authorized, ir his discretion, to acquire through
purchasc, relinquishment, gift, exchange. or assignment, any interest in lands, water rights, or surfacc rights to lands,
within or without existing rcservations, including trust or otherwisc restricted allotments whether thc allottec bc
living or deceased, for the purpose ofproviding land for Indians.").
I Act ofJune 18, 1934, c. 576, 6 5, 48 Stat.984 ("lRA" or "Act"), codified at 25 U.S.C. $ 5108.
4 IRA. $ 5.
51d. at $ 19, codified at 25 U.S.C. $ 5129.
6 tbid.
? 555 U.S. 379 (2009) ("Carcieri").
3 Snoqualmie Indian Tribe Applicationfor the Conveyance of Fee Land to Trust Status (Rubuhn/Tudor/Meyers
Parcels) (Atgust 5,2015), amended by letter dated June 24, 2019, (collectively "Application").
e This opinion docs not addrcss the Snoqualmie Tribe's eligibility under any other definition of"Indian" in the IRA.
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"under federaljurisd iction" in 1934. The Snoqualmie Tribe is therefore etigible underCategory I
and, consequently, the Secretary has authority to acquire land into trust for the Snoqualmie
Tribe.

I. BACKGROUND

Thc history of federal interactions with the Snoqualmie begins rn I 855, I0 when the Snoqualrnic
and other tribes entered into the Treaty of Point Elliott with the United States. I i The Treaty of
Point Elliott was one ofseveral treaties negotiated by Isaac Ingalls Stevens, Covemor ofthe
Territory of Washington ("Tenitory") from 1853-1857, by which tribes in the Pacific Norrhwest
ceded lands to theUnited Statcs.l2 The Snoqualmie werc a party to the Treaty ofPoint Etliott.rl
AftertheTulalip Reservationra was established in 1860, a minority of Snoqualmie relocated
there, along with members of various other tribes located in northwest comer of the Territory.ls
The Snoqualmie residing on thc Tulalip Reservation maintained close ties with thosc Snoqualmie
who chose to remain off-rescrvation.16

In the years following ratification ofthe Treaty ofPoint Elliott, federal officials continued to
havc dealings with both the on-rescrvation and off-reservation Snoqualmie. And although
additional Snoqualmie relocated to the Tulalip Reservation prior to 1900, a distinct community
ofSnoqualmie and their descendants declined to move to the Tulalip Reservation or any ofthe
other four reservations set apart by the Treaty of Point Elliott, due primarily to the unavailability
of land for allotments.lT And while the fcderal govemment began its interactions with the on-
reservation and off-reservation Snoqualmie as more or less a single political entity, as time
passed, these two communities gradually separated, with the federal govemment increasingly

r0 The h istory o f intera ctions betwecn the fedcra lgovemm cnt a nd the Snoqua lm ie Tribe is la id out in numercus
fedem ldocum ents, includ ing a num ber o fl)epa rtmenta I documents during thc I 990s whcn the Snoqua lrn ie Tribc
was seeking fcdera I acknowledgrn ent through thc Department's a dm inistra tive process. See U.S. Dept- of the
Interior, Assistant Secretary lndian Affails ("Assista[t Secretary"), Summary under the Criteria and Evidencelor
Proposed Findingfor Federal Acknowledgment ofthe Snotlualmie Inclian Tribe (Apr. 26, I 993 ) ("koposed
Find ing '); U.S. Dcpt. ofthe I ntedor, Bureau o f I ndian Affa irs C'B lA-), Proposed FindingJor Federa I
Acknowledgment ofthe Snoqualmie lndian Tribe.58 Fed. Reg. 27,1 62 (May 6, | 993); Assistant Secrclary, Summary
under the Crileria and Evidencefor l;inal Determinqtion.fbr Federal Acknowledgment ofthe Snoqualmie Tribal
Organization (Aug., 22, I 997) ("Fina I Determ ination"); BI A., Final Deterrnikation to Acknowledge the Snoqualmie
Tribal Organizution,62 Fed. Reg. 45,864 (Aug. 29, 1997 ). The Proposed Finding included a 408 -page summary of
evidcnce under the applicable acknowledgnent criteda. Thc Fina I Detcrmina tion included a I 3 9 -page technica I

rcport ("Tech n ica I Repon"), which a ddressed a nd a ssessed in deta il thc evidencc on which thc decision to
acknowledge thc Snoqualmie Tnbe was based. The conclusion ofthe Proposed !'inding wcre relied on in the F'inal
Determ ination and Technical Reporl and, except as supplemented and modified, were adopted.
I I Trca ty ofPoint Elliott, I 2 Stat. 92 7 (Jan. 22, 1855); Ilnited States v. State of llashington,476 F. Supp. I l0l , I I 08
(W.D. Wash. 1979) (" Washington Il'), aff'd,641 F.2d 13 68 (gth C ir. l98l);TcchnicalReportatl3.
l2 Tcchnical Report at 13.
rr Proposed Finding at 32, I 16, 1381 Finat Determination at I -3, 4l , 57-58.
ra The Tula lip R eservation, a s it is re lened to toda y, was created by the Treaty o I Point Elliott and wa s origina lly
rcfercd to as thc Bcllingham Bay resewation. All ofthc rcservations created by the Treaty of Point Elliott werc
rcscrved fora11 ofthe tribcs and bands that werc a party to thc treaty. See Treaty ofPoint Elliott, Anicle 2, 12 Stat.
927 .
Is Proposcd Finding at 8.

'6 tbid.
r? Technical Report at I.l-14,20; Washingtonll,4T6F.Supp.atlO8("most"snoqualrnielndia[sremainodoffthe
reservations).
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interacting with the off-reservation Snoqualmie independently from their on-reservation
kinsmen.ls

During this penod of separation, agents of the fedcral govcmment began idcntifying each
community separately. In 1913, for example, thejurisdiction ofthe Tulalip Agency was
explicitly extended to non-reservation Indians-those maintaining tribal relations-including the
off-reservation Snoqualmie.re In 1916, the Assistant Commissioner of Indian Affairs instructed
Special Allotting Agent Charles A. Roblin to investigate applications for euinault enrollment
and allotment, and to prepare a list of"unattached Indians ofnorthwest Washington and the
Puget Sound area."20 The so-called Roblin Roll designated the tribal affiliation of those
"unattachcd" Indians, by which it meant landlcss lndians who did not rcsidc on a rescrvation,2r
and specifically identified the off-reservation Snoqualmie as having continued to maintain tribal
communities.22

Recognizing that therc were both on-reservation and off-reservation Indians for which the
Tulalip Agency was responsible, documents conceming tribes under the Tulalip Agency's
jurisdiction between I 913 and 1930 list both reservation tribes and recognized non-reseryation
tribes, usually undcrthc heading of "public domain" tribcs.lr.1929, the Tulalip Agcncy
identified thc Snoqualmic undcr both thc Tulalip Resewation and thc "public domain."23

Despite significant differences in the on-reservation and off-reservation experiences, from the
Treaty of Point Elliott to 1929, thc federal govemment intcracted with both groups "more or lcss
as a single political entity."2a In the 1920s, for example, the BIA began an effort to organize the
various tribal groups whose members were located on the Tulalip Reservation.25 By at least
Apil 6, 1929, there existed a Snohomish business committee on the Tulalip Reservation.26
Similarly, a Snoqualmie business committee was established by the Department's Indian Sewice
to deal with the Tulalip Agency Superintendent on mattem affecting Snoqualmie interests on ,l,e
Tulalip Resenation.2T Notably, this business committee's officers included Jerry Kanim as

President and John Johnson as Treasurcr, both off-rescrvation Snoqualrnie.28

In 1930, however, the BIA organized, a reservation-only business committee that included
reprcscntativcs ofthe Skokomish, Snohomish, Snoqualmic, and Stillaguamish Indians. As a part
of the BIA's organizing cfforts, the issuc of whethcr to include off-reservation Indians was hotly

rE Tcchnical Report at 14.
te Id. at 15.
20 See Letter, E.B. Merrit to Otis O. Benson, Supt. Taholah tndian School (Nov. I 7, l9 l9); Letter, Cha rles E.
Roblin, Special Allotting Agcnt to W.F. Dickens, Superintcndent Tulalip (May 10, 1926).
2r TechnicalReport at 15.
" lbtd-
23 SeeLetter, Aug F. Duclos to Commissionerof lndian Affaim (May 13, 1929).
2a TechnicalReport at l2; Proposed Findin g 

^t26-27 
("Until thc 1930s, the Govemment dealt with the Snoqualm ie

residcnt on and off-res€rvation more or less as a single political eDtity.").
25 Technical Repon at 17.
16Id.atl5('the Tulalip IndianAgency identified the Snoqualmie business committee as the "Business Committee
representing the Snoqua lrn ie Tnte on theTulalip Reservation").
27 Id. at 16.
2E lbid.
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debated.2e Ultimately, the Superintendent explicitly directed that the business committee would
exclude off-reservation Indians, regardless oftribal affiliation.30 "These councils were apparently
formed by the agency in response to new regulations conceming the leasrng of Indian lands
which cvidently wcre interprcted by thc Indian Scrvice as rcquiring thc limitation to rcservation
Indians."3l The exclusion ofthc off-rescrvation Snoqualmic from participation in the busincss
committee resulted in the splintering of the Snoqualmie into two groups: those who resided on
the Tulalip Reservation and those who did not.

Thereafter, the Tulalip Agency dealt with the off-reservation Snoqualmie as an independent
tribal entity under thejurisdiction of the Federal govemment.l2 The Tulalip Agency often
referred to this group as the "Jerry Kanim Band of Snoqualmie Indians." This designation was a
reference to Jerry Kanim, the lormer business committee President and longtime Snoqualmie
tribal leader. Prior to his death in 1956, the federal government treated Chief Kanim as the
authorized representative of the off-reservation Snoqualmie.ss Thus, beginning in 1930 and for at
least two decades fbllowing the passagc of the IRA, the United States dcalt with the off-
reservation Snoqualmie as a separate, recognized tribe to which it had obligations and
responsibilities.3a

In 1934, for example, the Superintcndent ofthe Tulalip Agency explicitly identificd the Jerry
Kanim Band of Snoqualmie. Specifically, the Superintendent responded to a questionnaire from
the National Resources Board regarding tnbal groups within the region, stating there was "an
important band of Snoqualmie Indians under the lcadership ofJerry Kanim," and noting that a
number ofthese Snoqualmie "were not enrolled at any agency and have no land."l5 To remedy
the situation, the Superintendent suggested establishing a small reservation forthe band within
the Snoqualmie National Forest, separate and distinct from the Tulalip Reservation.r6

Two years later, a majority ofthe on-reservation Indians on the Tulalip Reservation voted to
organize under the IRA as the "Tulalip Tribes ofthe Tulalip Reservation." From this point on,
the Unitcd Statcs interactcd with those on-reservation Snoqualmie exclusively as pan of ncwly
established "Tulalip Tribes."

le Id. at 17.
to lbid.
31 Id. at l7 .
)z See, e.g.. Final Determ ination at 2 (In the I 93 0s, the modcm day Snoq ua lrnie Tribe, at issue in this memon ndum,
was "acknowledged as part ofthe Snoquaknie tnbe aswhole." tn 1934, thc Snoqualmic Tnbe was acknowlcdged as
a separa te entity from a pprox imately I 934 until | 95 3. "There were m u ltiple, consistent Federa I dea lings with the
sepaIate non-reservatioll Snoqualmie Band...between 1934 and 1953 which treated it as a recognized tribe underthe
jurisdiction of the !'cderal Govemment.").
rr TechnicalRepon at 14, fn. 16 ("...the Federa I Govcmment dcalt with the Sroqua lmie Tnle bctween I 855 and
1934,and,.fron l9 34 to l9 5 3 spe<'ifically deak with Jerry Kanim's Band of off-reservation Snoqualmie.") (cmphasis
added).
3a Proposed Finding at 27 (federal govemment continued to recognizcd Jerry Kanim Band as separatc political cntity
even a fter Tula lip Rcservation residents organ ized a s a triba I govemment under the I RA in 19 3 6); Fina I
Determination at 3 (noting "consistent Federa I dea lings" with Jerry Kanim Band "as a recognized tribe undcrthe
j urisdict ion of the Fedem I Covemment" betwccn I 934 and I 95 3 ); 62 Fed. Reg. at 45,865 (same); Tcchnical Rcpon
at 12.
r5 Proposed Findings at 185.
16 Technica lRepon at 18.
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Building on the aforementioned Superintendent's request from 1934, between 1937 and at least
19214, agents ofthe federal govemment continued to pursue a separate reservation forthe Jerry
Kanim Band of Snoqualmie. In 1937, the Indian Service suggested acquiring approximatcly
10,000 acres of land northeast of Camation, Washington in the Told River Valley to enable the
Jerry Kanim Band toorganize underthe IRA.riThat same yeaq in a preliminary report entitled
"Chief Keenum [sic] Band ofthe Snoqualmie Tribe Project" ("Project Report"), a govemmenr
Land Field Agent stated that there was a small band ofoff-reservation Snoqualmie under the
leadership ofChief Jerry Kanim for whom the federal govemment was proposing a reservation
in their ancestral lands.l8

A few weeks later, a Field Agent for the Organization Section ofthe Central Office responded to
the Land Field Agent about the Project Report, stating it was "necessary to establish a
reservation or land holdings beforc organization can take place" so that the Snoqualmie "can
avail thcmselves ofthebenefits ofthc IRA."3e According to thc Technical Report that
accompanied the Department's Proposed Finding of Federal Acknowledgment:

[this] rcfcrence was to the need under the act for a land base in order to be able to
organize a tribal govemment under the act. Implementation of the act involving a
landless tribe required a determination of whether the group was recognized by
the Federal govemment. No mention is made in the available documents of a need
to evaluate or clarify the tribal status ofthe off-reservation Snoqualrnie while
considering their possible organization underthe IRA. This indicates that their
status as a tribe with a relationship to the Federal govemment was not in doubt.a0

A few years later, in 1941, O.C. Upchurch, Superintendent of the Tulalip Agency, wrote John
Collier, Commissioner of Indian Affairs, that the off-reservation Snoqualmie had "a legitimate
claim to further lands" and proposed the acquisition ofa reservation in the Tolt River Valley for
their bcnefit.al Further, the Department's 1944 Prcliminary Report on the Ten Ycar Plan for the
Tulalip Indian Agency stated that the Jerry Kanim Band of Snoqualmie Indians were "landless
Indians.. .entitled to fulfillment ofthe Treaty of I 855 and that a reservation sufficient to assure

them a home shoutd in equity bc securcd for thcm."a2 Consistent with this undcrstanding, in
1947 , rhe Jerry Kanim Band of Snoqualmie werc among those "in addition to the Tulalip Tribes"
that were listed "under the jurisdiction ofthe Tulalip Agency."a3

Inthe 1950s, fcdcral Indian policy shiftcd to rapid assimilation through termination. In 1953,
Congress adopted House Concurrent Resolution 108, which established Congressional sentiment
for termination.aa As part of the planning for such termination, the Portland Area Office and the

17 See Letter, O.C. Upchurch to J,M. Stewart, Director oflands, Offrce oftndian Affairs (!-eb. 23,1937). See also
Preliminary Report: Chief Keenum [sic] Bandofthe SnoqualmieTribe Project, Johnston 1937.
38 TechnicalReport a t19. See also Project Rcpon.
1e Id. at 19
40 tbid.
4t Id. a't.20.
42 td. at2o-21.
ot Id-at2l.
aa H.R. Con. Res. l08,83dCong.,6? Srat.Bl32(1953).
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Puget Sound Agency compiled lists of tribes in westem Washington for which thcrc was fcderal
responsibility.4s The documents generated during this time include several references to the
status of the Jerry Kanim Band of Snoqualmie, which indicate that until at least January 1953 it
was acknowledged by thc federal govcmment as a tribe.46 By l96l , however, thc Jerry Kanim
Band of Snoqualmie were no longer identified by the Westem Wa-shington Agency as a
recognized tribe, as they did not have a land base.aT

lnl974,a special BIApanel evaluated the status of the Snoqualmie against specific recognition
criteria and, after finding the group to be eligible for Federal recognition, recommended that
acknowledgment be extended to the Snoqualmie.a8 However, because the Secretary suspended
recognition decisions until the criteria and procedures for federal acknowledgmcnt could bc
examined and standardized, neither this recommendation nor Snoqualmie's I 976 petition for
recognition was acted upon prior to October 2, 1978, the effective date ofthe new Federal
acknowled gment regulations.ae

In 1993, the Assistant Secretary issued the Proposed Finding underthe 1978 regulations
acknowledging the Snoqualmie as an Indian tribe.50In the Proposed Finding, the Assistant
Secretary found that the federal govemment "clearly and continually" recognized a
"govemment-to-govemment" relationship with the Snoqualmie from the treaty era until
sometime between 1955 and 1961.51

In 1994, thc Departmcnt rcvised its federal acknowledgmcnt rcgulations.s2 The rcvised
regulations included new provisions that addressed those applicant groups that could show
substantial evidence of "unambiguous previous Federal acknowledgment."5l The regulations still
requted such groups to demonstrate historical continuity of existence, but only from the time of
last federal acknowledgment.5a Thc regulations dcfined "previous fcderal acknowledgment" as
an "action by the Federal govemment clearly premised on identification ofa tribal political enrity
and indicating clearly the recognition ofa relationship between that entity and the United
Statcs."5s

Although Snoqualmie's petition for federal acknowledgment was already under active
consideration. thc Dcpartment moved to proccss it Lrndcr the 1994 rcgulations.56 This required
the Department to cvaluate whethcr Snoqualmic was a prcviously acknowledgcd tribe within the

a5 Technical Report at 23.
a6 Id. al4. See alsoTechnical Report at 22 (At least until January 1953, documents "clearly still classified [the Jerry
Kanim Band ofSnoqualrniel as a rccognized tnbe").
a7 Technical Report at 24.
aE Proposed Finding at 5.
aesee Proposed Findmg at5. See also 43 Fed. Reg. 39,361 (Au g. 24,lg78).
5o FiDa t Determination at 2.
5t td.
52 

5 9 Fed. Reg. 9,280 (Fcb. 25, I 994). The federal acknowledgrnent regulation s were originally cla ssified a t 2 5
C.l'.R. Part 54. The Departmcnt amended its acknowledgment criteria a gain in 2015. See 80 Fed. Reg. 37,862 (Jul.
l,20ls).
rr See 25 C.F.R. g 83.8 (1994).
5a59Fed. Reg. at9,282;25 C.F.R. g 83.8(d)(1994).
55 25 c.F.R. g 83.1 (r994).
56 Final Dctcrmination at 2; 25 C.F.R. $ 83.3G) (1994).
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meaning oflthe regulations.5T In 1997, the Assistant Secretary issued a Final Determination
approving Snoqualmie's petition for federal acknowledgment. The Final Determination adopted
the conclusions ofthe Proposed Finding, determining that the Snoqualrnie Tribe had been
unambiguously previously fcderally acknowlcdgcd from the Trcaty ofPoint Elliott to at least
January 1953, and that the Snoqualmie Tribe was clearly identified as derived from the treaty -
signatory Snoqualmie.s8 Based on the evidence before her, the Assistant Secretary concluded
that the Snoqualmie Tribe was acknowledged as a separate, non-reservation tribal entity from
1934 until 1953, and prior to that as part of the Snoqualmie tribe as a whole, without distinction
between on-reservation and off-reservation members.5e

The Tulalip Tribes of Washington sought reconsideration of the F-inal Detcrmination by the
Interior Board of Indian Appeals ("1BIA") on several grounds.60 As to those grounds within its
jurisd iction, the I BIA affirmed the Final Determination. To the extent that the Tulalip Tribes
relied on grounds beyond the IBIA's jurisdiction, the IBIA referrcd thosc issues to the
Sccrctary.6r By lctter datcd Octobcr6, 1999, the Solicitor informcd the Tulalip Tribcs that thc
Secrelary had declined to refer such issues to the Assistant Secretary, thereby exhausting the
administrative appeals process.62

Since its federal acknowledgment in 1999, Snoqualmie has purchased land in its aboriginal
territory for various purposes. In 2006 and 2008, the Department acquired prope(y in trust for
the Snoqualmie Tribe pursuant to Section 5 of the IRA.63 At the time, the Department interpreted
Category 1 as requiring only a tribal applicant to be "federally rccognized" at the time the trust
land application was submitted.6a In 2009, however, the Supreme Court construed the IRA's first
definition of "lndian" as requiring tribal applicants also to have been "under federaljurisdiction"
at the time of the IRA's passage in 1934.6s Since the Supreme Court's decision in Carcieri, the
Department has not placed any lands into trust for the Snoqualmie.

II. STANDARDOI.'REVIEW

a. Four-Step Procedure to Determine Eligibility.

Section 5 ofthc IRA provides the Sccretary discretionary authority to acquirc any intcrcst in
lands forthe purpose of providing lands in trust for Indians.66 Scction 19 dcfines "lndian" in
relevant part as including the following three categories:

57 Fina I Determination at 2.
58 

-1d. at 3; Technical Report at 30.
Je Fina I D€termination at 58.
60 In re Federal Acknowledgment ofthe Snoqualmie Tribal Organization,34 IBLA22 (1999\.
6l /d. at 26. The fi.st issue was whether the BIA's decision not to review certain evidenceas requested by the Tulalip
Tribes v iola ted the Tn'bes' right to pafiicipa te in acknowledgment proceedings or its due process rights. The second
concemed whether the Final Determination mustbe modified to reflect certain ftndings in ll/ashington Il.
62 See Letter from John D. Leshy, Solicitor, to Cha irman of the Tula lip Tribes (Oct. 6, 1 999).
63 7l Fed. Reg. 5067 (Jan. 3 l, 2006); Statutory Warranty Deed (approved Feb .21,2008I
6a See Carcieri, 555 lJ.S. at382.
65 Id. at3'79.
66 25 u.s.c. $ 5 l05.
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[Category ll all persons of Indian descent who are members ofany
recognized Indian tribe now under Federal jurisd iction, and [Category 2l all
persons who are descendants of such members who were, on June t, 1934,
residing withinthe prcsent boundaries of any Indian rcservation, and shall
further include [Category 3l all other persons of one-half or more Indian
blood.67

In 2009, the Supreme Court in Carcieri v. Salazar6s construed the tcrm "now" in Catcgory I to
refer to 1934, the year ofthe IRA'S enactment. The Supreme Court did not consider the meaning
of the phrase "under federal jurisdiction," however, or whether it applied to the phrase
"recognizcd Indian tribc."

To guide the implementation of the Secretary's discretionary authority under Section 5 after
Carciei, the Department in 2010 prepared a two-part procedure for determining when an

applicant tribc was "under fedcral jurisdiction" in l934.6eThe Solicitor ofthc Interior
('solicitor") later memorialized the Department's interpretation in Sol. Op. M-37029.70 Despite
this, however, uncertainty persisted over what evidence could be submitted for the inquiry and
how the Department would weigh it, prompting some tribes to devote considerable rcsources to
researching and collecting any and all forms ofpotentially relevant evidence, in some cases
leading to submissions totaling thousands ofpages. To address this uncertainty, in 2018 the
Solicitor's Office began a review of the Department's eligibility procedures to provide guidance
for determining relcvant evidence. This prompted questions conceming Sol. Op. M-37029's
interpretation of Category l, on which its eligibility procedures relied. This uncertainty prompted
the Solicitor to review Sol. Op. M-37029's two-part procedure for determining eligibility under
Category l, and thc interpretation on which it relied.

On March 9,2020,the Solicitor withdrew Sol. Op. M-37029. The Solicitor concluded that its
interpretation of Category I was not consistent with the ordinary meaning, statutory context,
legislative history, or contemporary administrative understanding ofthe phrase "recognized
Indian tribe now under federaljurisd iction."7l In its place, the Solicitor issued a new, four-step
procedure for determining eligibility under Category I to be used by attomeys in the Office of
the Solicitor ("solicitor's Officc").i2

6' 25 U.S.C. g 5129 Orackered numcralsadded).
68 555 u.s. 379.
6e U.S. Dept. of the Intcrior, Assistant Secretary, Record of Decision, Trust Acquisition ol, and Resenatio,l
Proclamationfor the l5 L87-acre Cowlitz Parcel in Clark Count!, Washington,Ior lhe Cowlilz lndian Ttibe al'7'1-
106 (Dec. 17, 2010) ("Cowlitz ROD"). See a/so Memorandum frcm the Solicitor to Regiona I Solicitors, Field
Solicitors, and SOL-Division of Indian Affairs, Checktist for Solicitor's Office Review ofF'ce-to-Trust Applications
\Mat.1- 20I4),revisPd (Jan. 5, 2017).
70 

So l. Op. M-3 7029 , The Meaning o[ 'IJnder Federal Jurisdiction'for Purposes oJ'the lndian Reorganizatioh Act
(Mar. I 2, 20 l4) ("M-37029").
7r 

So L Op. M-3 705 5 , Wit hdrawal ofM-3 702 9, The Meaning of '[Jnder Federal Juisdiction for Purposes of the
I dian Reorganization Act (Mar.9,2020\.
12 Procedurefor Determining Eligibility,Jbr Lon.l-into-Trust under lhe First Definition of "lndian " in Section lg oJ
the Indiah Reorganization Act.N,erl].oftndum fmm the Solicitor to Rcgional Solicitors, Field Solicitors, and SOL-
Division of Indian Affain (Mar. I 0, 2020) (.'Solicitor's Guidance").
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Step Two determines whether the applicant tribe was under federaljurisdiction in 1934, that is,
whether the evidence shows that the federal govemment exercised or administered its
responsibilities toward lndians in 1934 over the applicant tribe or its members as such. Ifso, thc
applicant tnbe may be deemed eligible under Category I without furtherinquiry. The Solicitor's
Cuidance describes types ofevidence that presumptively demonstrate that a tribe was under
federaljurisdiction in 1934. Inthc absencc of dispositivc evidence, thc inquiry proceeds to Stcp
Three.

Stcp Thrcc detcrmines whether an applicant tribe's evidcnce sufficicntly demonstrates that thc
applicant tribe was "recognized" in or beforc [934 and rcmained underjurisdiction in 1934. The
Solicitor determined that the phrase "recognized Indian tribe" as used in Category I does not
have the same meaning as the modem concept of a "federally recognized" (or "federally
acknowledgcd") tribc, a concept that did not cvolve until thc 1970s, afterwhich it was
incorporatcd in the Dcpartment's fcdcral acknowledgmcnt proccdurcs.T3 Based on the
Department's historic understanding ofthe term, the Solicitor interpreted "recognition" to reler
to indicia ofcongressional and executive actions either taken toward a tribe with whom the
United States dealt on a more or lcss govemmcnt-to-govcmment basis or that clcarly
acknowledged a trust responsibility consistent with the evolution of federal Indian policy. The
Solicitor identified forms ofevidence that establish a rebuttable presumption that that an
applicant tribe was "recognized" in a political-legal sense before 1934 and remained under
federaljurisd iction in 1934. Inthe absence of such evidence, the inquiry finally moves to Step
Four.

Step Four assesses thc totality ofan applicant tribe's non-dispositivc evidence to dcterminc
whether it is sufficient to show that a tribe was "recognized" in or before 1934 and remained
"under federaljurisdiction" through 1934. Given the historical changes in federal Indian policy
over time, and the corresponding cvolution ofthe Departmcnt's responsibilities, a one-size-fits-
all approach forevaluating the totality ofa tribal applicant's cvidencc is not possible or
desirable. Attomeys in the Solicitor's Office must evaluate the evidence on a case-by-case basis
within the context ofa tribe's unique circumstances, and in consultation with the Deputy
Solicitor for Indian Affain and the Associatc Solicitor, Division of Indian Affairs.

At Step One, thc Solicitor's Officc determincs whethcr or not Congrcss enacted legislation after
1934 making the IRA applicable toa particular tribe. The existence of such authorily makes it
unnecessary to determine ifthe tribe was "under federaljurisdiction" in 1934. ln the absence of
such authonty, the Solicitor's Office procceds to Step Two.

To further assist Solicitor's Office attomeys in implementing this four-step procedure by
understanding the statutory interpretation on which it relies, the Solicitor's Guidance includes a
memorandumT4 detailing the Department's revised interpretation of the meaning of the phrases
"now under federal jurisdiction" and "recognized Indian tribe" and how they work together.

?r 25 c.F.R. Pan 83.
11 Determining Eligibilily under the Fi/st Dertnition of "lndion" in Section l9 ofthe Indian Reorganization Act of
/ 934, Memorandum from the Deputy Solicitor for Indian Alfairs to the Solicitor (Mar. 5, 2020) ("Deputy Soliciror's
Memorandum').
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b. The Meaning of the Phrase "Now Under Federal Jurisdiction.',

Statutory Context

The Solicitor first concluded that the phrase "now under federaljurisdiction" should be read as
modifying the phrase "recognized Indian tribe."75 The Supreme Court in Carcieri dtd not
identify a temporal requirement for recognition as it did forbeing under federal jurisdiction, T6

and the majority opinion focused on thc meaning of "now" without addressing whethcr or how
the phrase "now under federaljurisdiction" modifies the meaning of "recognized lndian tribe."77
In his concurrence, Justice Breyer also advised that a tribe recognized afier 1934 might
nonethelcss have been "under federaljurisdiction" ur 1934.78 By "rccognized," Justice Breyer
appeared tomean'federally recognized"Te in the formal, political sense that had evolved by the
1970s, not in the sense in which Congress likely understood the term in 1934. He also considered
how "later recognition" might reflect earlier "Federal jurisdiction,"s0 and gave examples of tribes
fcderally rccognizcd after 1934 with whom thc United Statcs had negotiated treaties beforc
l934.8lJustice Breyer's suggestion that Category I does not preclude eligibility for tribes
"federally recognized" after 1934 is consistent with interpreting Category I as requiring
cvidencc of federal actions toward a tribe with whom the United Statcs dealt on a more or lsss
sovereign-to-sovereign basis or for whom the federal govemment had clearly acknowledged a
trust responsibility in or before 1934, as the example of the Stillaguamish Tribe oflndiansof
Washington ("stillaguamish Tribe") shows.s2lt is also consistent with the Department's policies
that in order to apply for trustJand acquisitions under thc I RA, a tribe must appear on the official
list of entities federally recognized as eligible for the special programs and services provided by
the United States to Indians because of their status as such.83

75 Deputy Solicitor's Mem orandum at 19 . See also Cty. of Amador v. I-Jnited States Dep 1 of the thterior, 8 72 F.3 d
1012, 1020, n. 8 (9th Cir. 207'7)(Carcieri leavcs open whcther "recogrrition" and 'J urisdiction" rcquirements are
distinct rcquirements or comprise a single rcquircment).
16 Carcieri,555 tJ.S. at 382-83.
17 lbid.
78 -[d at 398 (Breyer, J., concuning).
7e lbid.
80 1d at399(BEyer, J., concurring).
8t 1d. at 398-99 (Breyer, J., concurring) (discLrssing Stillaguamish Tribe, Gmnd Tmverse Band ofOttawa and
Chippewa Indians, and Mole Lake Chippewa Indians).
81lbid.
8r Fedemlly RecognDed IndianTribe List Act of l994,tit. I, $ 104, Pub. L. l0l-454, 108 Stat.479l, codified at25
U.S.C. $ 5l3l (manda ting annual publication of list ofall Indian tibes recognized by Secretary as eligfule forthe
special progmms and services provided by the United States to Indians because oftheir status as tndians). The
Departmen t's land-in to-trust regula tions incorporate thc Depanment's o fficia I list of federa lly recognized tribe by
reference. See 25 C.F.R. $ l5l .2.
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The Solicitor noted that Category l's grammar supports this view. The adverb "now" is pan of
the prepositional phrase "under federaljurisdiction,"sa which it temporally qualifies.s5
Prepositional phrases function as modifiers and follow the noun pluase that they modify.86
Category l's grammar therefore supports interpreting the phrase "now under federal jurisdiction"
as intended to modify "recognized Indian tribe." This interpretation finds further support in the
IRA's legislative history, discussed below, and in Commissioner of Indian Affairs John Collier's
statement that thc phrasc "now under federal jurisdiction" was intended to limit the IRA's
application.8T This suggests Commissioner Collier understood the phrase "now under federal
jurisdiction" to limit and thus modify "recognized Indian tribe." This is further consistent with
the IRA's purpose and intent, which was to remedy the harmful effects of allotmcnr.8s These
includcd thc loss of Indian lands and the displacement and d ispersal of tribal communitics. se

Lacking an official list of "recognized" tribes at the time,e0 it was unclear in 1934 which tribes
remained under federal supervision. Because the policies ofallotment and assimilation went
hand-in-hand,er lcft unmodificd, the phrase "recognized Indian tribe" could include tribes
disestablished or terminated before 1934.

8a Confe(lerated Tribes ofGrand Ronde Cmty. ofOregon v Jewell,830 F.3d 552,560(D.C. Cn. 2016\('Grand
Ronde").The Gand Ronde courl found "the more difhcu lt question"to be which panofthe expression "recognized
Indian tribc" the prepositiona I phn se modified. /bid. The court concludcd it modificd only the word "tribc" "beforc
its modification by thc a dj ectivc 'rccognized. "' /6id. But the court appea rs to have undcrstood "rccognized" a s used
in the IR A a s mea nin g " federa lly rccognized" in the modcm sense, without considering its mea n ing in historica I

corltext.
85H.C. Ilouseand S .E. lla'Ilan, Desciptive Engltsh Grammar at 163 (New York: Prentice-Hall, Inc. 1934)
("House and Harman") (adve$s may modify prepositiona lphrases).
86 L. Bca son and M. L estct, A Commonsense Guide to Grammur and L/sage (7th cd.) at l5- 16 (2015) ('Adjective
prepositiona I phmses are a lways locked into position following the nouns they modify."). See a/.so J. E. Wells,
Practical Review Grannar (1928) at 305. A noun phmse consists ofa noun and all of its modificrs- 11. at 16.
81 To Grant to Indians Living Under Federal Tutelage the Freedom lo Organize Jbr Purposes ofLocal Self-
Government and Eco omic Enterprise: Hearings on S.2755 and S. j645 Before the S. Comm. on Indian A/Jairs,
73rd Cong. at 266 (Apr. 26, 1934) ("Scn. Hrgs,") (statement of Commissioner Collier\. See also Carcieri, 555 U.S.
a t 3 89 (citing Letter frcm John Co llier, Comm issioner, to Superintendents (Mar. 7, I 93 6) ('[ RA Section I 9 ]
provides. in effect, that the tem 'lndian'as uscd therein sha ll includc11 l ) all pcrsons oflndian descent who are
members of a ny recognized tribe that was under Federdl jutisdiction at the date ofthe Act ...") (cmphasis added by
Supremc Court)); Ct!*. of Atador,872 F.ld at 1026 ("...'Lrnder Federal jurisdiction' should be rcad to limit the set
o f'recogn ized India n tribes' to those tribes tha t a lready ha d sonre sort of significa nt rclationsh ip with the federa I
govemment a s of I 934, ev en if those tribes wee not yel 'recognized."' (empha sis origrna l)); Grand Ronde,830F3d
at 564 (though the IRA's jurisdictional nexus was intended as "some kind of limiting principle," precisely how
remaincd unclear).
88 Readiustment of lndian Affairs. Heaings be/bre the Commilee on Indian Affair , House of Reprcse tatives,
Seventlt-Third Congress, Second Session, on I l.R. 7 902, A Bill To Grant To Indians Liring Under r^ederal Tutelage
The Freedom To (hganize For Purposes Of l,ocal Self-Government And Economic Enterpise: To Provide For The
Necessary Training Of Indians ln Administrative And Economic AJlairs, To Conserte And Develop IndIan Lan ds,.

And To Promote the More EfIecIiw Admikistrdtion OfJuslice In Matters A.ffect{ng lndian Tribes And Commtnitie;
81, Estahlishing A Federal Court O{ Indian AJlain, 73d,Cong. at 233 -34 (1914) C'H. Hrgs.") (citing Letter,
Presidcnt l'ranklin D. Roosevelt to Rep. Edgar Howard(Apt. 28, 1934).
8e lbid.
e0In 1979, thc BIA forthe fi6t timc pubtished in the Federal Register a list offedcn lly acknowledged Indian tribes.
lndian Tribal Entities Recognized and Eligible to Receite Services Irorn the Uhited States Bureau ofhdian Allairs,
44Fed.Rcg.72l5(Feb.6,l9'l9l.SeealsoCt)'.ollmador,872F.3datl023("Inl934,whenCongressenactedthe
I RA, therc wa s no com prchensive list of recogn izcd tnbes, no. wa s the rc a 'forma I policy or process for dctcrm ining
tribaIstatus."') (citing Wi iam Wood, 1r, dians. Tribes, and (Federal) Juisdiction,65 U. I({N. L. REV.4l5,429-30
(2016)).
et Ilackfortlv. Bahbilr, l4 F.3d 1457, 1459(lorhCir. I994).
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2. Statutory Terms.

'[he Solicitor concluded that the expression "now under federaljurisdiction" in Category I
cannot reasonably bc intcrprcted as synonymous with the spherc ofCongrcss's plenary
authority92 and is instead better interpreted as referring to tribes with whom the Unired States
had clearly dealt on or a more or less sovereign-to-sovereign basis or as to whom the United
States had clearly acknowledged a trust responsibility in or before 1934.

The contemporaneous legal definition of'lurisdiction" defined it as the "power and authority" of
the courts "as distinguished from the other departments."e3 The legal distinction between judicial
and administrative jurisdiction is significant. Further, because thc statutory phrase at issue here
includes more than just the word 'Jurisdiction," its use ofthe preposition "under'' sheds
additional light on its meaning. In 1934, BLAcK's LAw DICTIoNARvdefined "under" as most
frequently used in "its secondary sense meaning of inferior' or 'subordinate.'e4 lt defined
'Jurisdiction" in terms of"power and authority," further defining "authority" as uscd "[i]n
govemment law" as meaning "the right and power ofpublic officers to require obedience to their
orders lawfully issued in the scope of their public duties."es

Legislative History.

The IRA's lcgislative history lends additional support for interpreting "now under federal
jurisdiction" as modifying "recognized lndian tribe." A thread that runs throughout the IRA's
legislative history is a concern forwhether the Act would apply to Indians not then under federal
supervision. On April 26, 1934, Commissioner Collier informcd members of the Senatc

e2 Dcputy Solicitor's Memomndum at 9.
er BLACK'sLAwDrcrroNARyat 1038(3ded. 1933)C'BLACK's').
e1 BLACK's at 1774.
e5 BLACK's at I 7l .lt separatcly defines "subjcct to" as meaning "obedient to; govemed or a ffected by."
e6 Our interpreta tion of "now under fcdera I j urisdiction" does not rcquire federa I officia ls to havc been awa rc of a

tribe's circum sta nces or jurisd ictiona I sta tus in 1934. As cxpla ined below, prior to M -37029, the Depanment long
undentood the tcrm "recognizcd" to refer to political or administrative acts that brought a tn-be under federal
authority. We inlerpret "now under fedemlj urisdiction" as referring to the issue of whether such a "recognized"
tribe mainta incd itsjudsdictiona I status in I 934, i.e., whethcr federa I trust obligations rcmain ed, not whether
panicularofficials were cognizant of those obligations.

t2

Congress added the phrase "under federaljurisdiction" to a statute designed to govem the
Department's administration oflndian affairs and certain benefits for lndians. Seen in that light,
these contemporaneous definitions support interpreting the phrase as referring to the federal
govemment's exercise and administration of its responsibilities for Indians. Further support for
this interpretation comes lrom the IRA's context. Congress enacted the IRA to promote tribal
self-govemment but made the Secretary responsible lor its implementation. lnterpreting the
phrase "now under federaljurisdiction" as modifying "recognizcd lndian tribc" supports the
interpretation ol "jurisdiction" to mean the continuing administration of federal authority over
Indian tribes already "recognized" as such. The addition ofthe temporal adverb "now" to the
phrasc providcs further grounds for interpreting "recognizcd" as refcrring to a previous exercisc

ofthat same authority, that is, in or bcforc 1934.e6



Committee on Indian Affairs ("Senate Committee") that the original draft bill's definition ol
"Indian" had been intended to dojust that:e7

Senator THoMAS of Oklahoma. (. . ..) In past ycars formcr Commissioncrs and
Secretaries have held that when an Indian was divested ofproperty and money
in effect underthe law he was not an Indian, and because of that numerous
Indians have gone from underthe supervision of the Indian Office.

Commissioner CoLLIER. Yes.

Senator THoues. Numcrous tribcs havc been lost (....) It is contcmplatcd now
to hunt those Indians up and give them a status again and try do to something
for them?
Commissioncr CoLLILR: This bill providcs that any Indian who is a member
of a recognized Indian tribe or band shall bc eligible to [stc] Govemmcnt aid.

Senator THOMAS. Without regard to whether or not he is now underyour
supervision?

Commissioner Cot-t-lEn- Without regard; yes. h definitely throws open
Government aid to those rejected lndians.es

The phrase "rejected Indians" referred to Indians who had gone out from under federal
supervision.ee In Commissioner Collier's view, the IRA "does deluritely recognize that an lndian
[that] has been divested of his property is no reason why Uncle Sam does not owe him
something. It owes him more."l00 Commissioner Collier's broad view was consistent with the
bill's original stated policy to "reassert the obligations of guardianship where such obligations
have been improvidently relaxed."l 0 I

On May 17, 1934, the last day ofhearings, the Senate Committee continued to express concems
over the breadth ofthe bill's definition of"Indian," retuming again to the draft definitions of
"Indian" as they stood in the committee print. Category I now defined "Indian" as pcrsons of

e' Sen. Hrgs. at 80. See also Grand Ro nde,7 5 F.Supp.3d at 3 87, 399 (noting same).
e8 Sen. Hrgs. at79-80(Apr 26, 1934) (empha sis addcd).
99 SeeLEWIS MEfuAM,THE INSTITUTE FORCOVT. RESEARCH, SIUDIES IN ADMINISTRATIoN, THE PRoBLEM oF
INDIA\ ADMINISTRATION at 763 (1928) ("MERIAy REPORT") (noting that issuance of patents to individua I lndians
under Dawes Act or Burke Act had "the effectofremoving them in pan at least from the jurisdiction of the national
govemment"). See also Scn. Hrgs. a t 3 0 (statement of Commissioncr Collier) (discu ssing lhc role the Allotm ent
Policy had in makingapprox imately 100,000 Indians landlcss).
loo Sen. Hrgs. at 8o-

'0rH.R.7902,rt. IU,$l.SeeSen.Hrgs.at20("Thebilldoesnotbringtoanend.orimplyorconremplate,a
cessation of Federal guardianship and specia I Federal service to Indians. On the contrary, it makes permanent the
guardianship scrvices, and reassefts thcm for those I ndians who ha ve beerl made la ndlcss by the Govemment's own
acts.").
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Indian descent who were "members of any recognized Indian tribe."l024r on previous days,l03
Chairman Wheeler and Senator Thomas questioned both the overlap between definitions and
whethcr they would include Indians not then undcr federal supervision or persons not othcrwise
(lndian.'tloa

The Senate Committee's concerns for these issues touched on other provisions of the IRA as
well- The colloquy that precipitated thc addition of "now undcr fedcraljurisdiction" bcgan with a
discussion ofSection 18, which authorized votes to reject the IRA by Indians residing on a
reservation. Senator Thomas stated that this would exclude "roaming bands" or "remnants ofa
band" that are "practically lost" likc thosc in his home state of Oklahoma, who at thc timc were
ncither "registered," "cnrolled," "supervised," or "under the authority of thc Indian Officc."l05
Senator Thomas felt that "lfthey are not a tribe ol Indians they do not come under [the Actl."tor
Chairman Wheeler conceded that such Indians lacked rights at the time, but emphasized that the
purpose of thc Act was intended "as a matter of fact, to take carc of the I ndians that are taken
care ofat thc prescnt timc,"l07 that is, those Indians then undcr federal supcrvision.

Acknowledging that land less Indians ought to be provided for, Chairman Wheeler questioned
how the Dcpartment could do so ifthcy were not "wards ofthc Govemment at the prescnt

r02 Sen. Hrgs. a t 234 (citing committee pint, g l9). The reviscd bill was rcnumbered S. 3645 and introduced in thc
Senate on May 18,1934. Tribal Self-Government and the lndian Reorganization Act of l9 34 ,70 MICH. L. REV. 955,
963 n. 55 (1972 ) (" 7r- hal Self-Governmen ") (citing 78 CoNc. REC- 907 I ( 1934)). S. ]645 which, as amended,
bcca me the I RA, differed significa ntly from H.R. 7902 a nd S. 275 5, a nd its cha nges resulted from discussions
between Chairman Wheeler and Commissioner John Collier to resolve and eliminate the ma in points in contrcversy.
Scn. Hrgs. at 23 7. The Senate Committee reportcd S. 3645 out fourdays aftcr its reintroduction, 78 C oNc. REC.
9221, which the Senatedebated soon after.The Senate passed the bill on June 12, 1934. ld. at I I 139. The tlouse
bcgan debate on Jun e 15. ld. at 1172444. H.R. 7902 was la id on the table and S. 3645 was passed in its place the
sa mc day, with somc vada tions. /d. A con ferencc committec wa s then formed, which subm itt ed a rcport on June 16.
/d. at 12001-04.The House and Scnate both approved the finalvcrsion onJunc 16. Id. at \2001-04,12161-65,
which was prescnted to thc President and signed on Junc 18, 1934. Id. at 12340,12451. See generally Tribal Self-
Goverament at96l43.
to1 See, e.g., Scn - H rgs- at 80 (rem a rks o f Scna tor Elmer Thom a s) (question alg whethcr b ill is intended to extend
bcnefits to tribcs not now undcr federal super! ision); i6id. (rcmarks o f Cha irman Wheelcr) (question ing dcgree o f
I ndiar descent a s dra fted); id. a t I 5 0-5 I ; id. a t I 64 (qucstioning federa lresponsibilitics to existing wards with
minimal Indian descent).
t04See,e.g., Scn. tlrgs- at 239 (discussing Scc. 3 ), 254 (discussing Sec. | 0), 261 52 (discussing Sec. 18), 263-66
(discussing Scc. l9).
r05 Sen. Hrgs. at 263.
106 /bid. By *tribe," SenatorThomas here may have meant the lndians residing on a res€rvation. A similar usage
appcars earlier in thc Committce's discussion ofSection 10 of the committee print (cnacted as Section l7 ofthe
IRA),Sen.HEs.at250-55.Scctionl0origlnallyrequircdcharterstoberatifiedbyavotcoftheadultlndians
rcsiding within "the tcrritory spccificd in thechartcr." /d. at 232.Chairman Wheeler suggested using "on the
reservation" instead to prevent "any sma ll band or group of lndians" to "come in on the reservatiorr and a sk for a

cha ner to ta ke over triba I propeny." /d. a t 2 5 3. Sena tor Joseph O'Ma honey recommended the ph.ase "wilh in the
territory ovcr which the tribc has jufisdiction" in$ead, prompting Scnator Peter Norbeck to ask whar "tibe"
mcant "[sthatthcreservationunit?"1d.at254-CommissionerCollierthenreadfromScctionl9,whichatthat
tim e delmed "tribe" a s "any I ndia n tribe, band, na tion. pueb lo, or other na t ive politica I group or orga nization," a
defmition thc Cha irmao suggested he could not support. 1Dil. As uhimately cna cted, Section I 7 authorizes thc
Secretary to issuc chaflers of incorpomtion lo "one-lhird of the adult Indians" if ratificd, however, "by a majority
vote of thc a du ll I ndians living on the rcsewation." 48 Stat. 9 84, 988 (codificd at 25 U.S.C. $ 5 124 ).
ro? Sen- Hrys. at263.
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time."l08 When Senator Thomas mentioned that the Catawbas in South Carolina and the
Seminoles in Florida were 'Just as much Indians as any others,"t0e despite not then being under
federal supervision, Commissioner Collier pointed out that such groups might still come within
Catcgory 3's blood-quantum critcrion, which was then one{uarter.l l0 Aftcr a brief d igression,
Senator Thomas asked whether, if the blood quantum were raised to one-half, Indians with less
than one-half blood quantum would be covered by the Act w ith respect to their trust property.r I I

Chairman Wheeler thought not, "unless they are enrolled at the present time."ll2 As the
discussion tumed to Section 19, Chairman Wheelcr rctumed to the blood quantum issuc, stating
that Category 3's blood-quantum criterion should be raised to one-half, which it was rn final
venion of the Act.l ll

Senator Thomas then noted that Category I and Category 2, as drafted, were inconsistent with
Category 3. Category I would include any person of "Indian descent" without regard to blood
quantum, so long as thcy were members of a "recognized Indian tribe," whilc Category 2
included their "descendants" resid ing on a rcservation. I 1a Senator Thomas observed that under
these definitions, persons with remote Indian ancestry could come under the Act. 1 l5

Commissioner Collier then pointed out that at least with respect to Category 2, the descendants
would havc to reside within a resewation at the present time. I l6

After asides on the IRA 's effect on Alaska Natives and the Secretary's authority to issue
patents,llT Chairman Wheeler finatty tumed to the IRA's definition of "tribe,"r r8 which as then
drafted included "any Indian tribe, band, nation, pueblo, or other native political group or
organization."l le Chairman Wheeler and Senator Thomas thought this definition too broad. 120

Senator Thomas asked whetherit would include the Catawbas,l2l most of whose memben were
thought to lack sufficient blood quantum underCategory 3, but who descended from lndians and
resided on a state reservation.l22 Chairman Wheeler thought not, if they could not meet the
bloodquantum requirement.l23 Senator O'Mahoney from Wyoming then suggested that
Categories I and 3 overlapped, suggesting the Catawbas might still come within the definition of
Category I sincc they werc of lndian dcscent and they "certainly are an lndian tribe."l2a

to8 lbid.
toe lbid.
tto lbid.
| | | Id.at264.
tt2 lbid.
I rl /bid.lstatemcnt of Cha irman Bunon Wheeler) ("You will fnd here [i.e., Sectioa l9] later on a provision covering
just what you havc reference to.").
tt4 Id.at264-65.
tts Id.at264.
tt6 lbid.
tt1 \d."t265.
tti lbid.
1te Compare Sen.lhgs- at6 (S. 2755, S l3(b)), wrl, Sen. Hrgs. at 234 (committeeprint, g l9). The phrase"native
politicaI group or organization" was later rcmoved.
r20 Sen.Hrgs. at265.
12tlbid.
t22 Id.at266.'fhe Catawbas at the time rEsided on a resewation established for their bencfit by the State ofsouth
Carolina - See Ca tawba Indians of South Carolina, Sen- Doc. 92, 7l st Cong. ( I 930).
t2'Id.at264.
t24 Ll.at266.
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Chairman Wheeler appeared to conccde, admitting thcre '\routd have to [be] a limitation after
the description ofthe tribe."l2s Senator O'Mahoney responded, saying "llyou wanted to exclude
any of them [from the Act] you certainly would in my judgment."l26 Chairman Wheeler
procceded to exprcss concems for those having little or no Indian descent being "undcr the
supervision ofthe Govemment," persons he had earlier suggested should be excluded from the
Act.l27 Apparently in response, Senator O'Mahoney then said, "IfI may suggest, that could be
handled by some separate provision excluding from the act certain t)?es, but [it] must have a
general definition."r28It was at this point that Commissioner Collier, who attended thc
moming's hearings with Assistant Solicitor Felix S. Cohen,r2e asked

Would this not mcet your thought, Senator: After thc words 'recognized
Indiantribe' in line 1 insert 'now under Federal jurisdiction") That would
limit the act to the Indians now under Federal jurisd iction, except that other
Indians ofmore than one-half Indian blood would get help.rl0

The IRA's lcgislativc history does not unambiguously explain what Congress intendcd "now
underfederal jurisdiction" to mean or in what way it was intended to limit the phrase
"recognized Indian tribe." llowever, the same phrase was used in submissions by the Indian
Rights Association to the House of Representatives Committee on Indian Affairs ("House
Committee"), where it described "Indians under Federaljurisd iction" as not being subject to
State laws.lll Variations ofthe phrase appeared elsewhere, as well. In a memorandum describing
the draft IRA's purpose and operation, Commissioner Collier stated that under the bill, the affairs
ofchartercd lndian communities would "continue to be, as thcy are now, subject ro Federal
jurisdiction rather than Statejurisdiction."r32 Commissioner Collier elsewhere referred to various
westem tribes that occupied "millions ofcontiguous acres, tribally owned and under exc\tsive
Federal jurisdiction."rl3 Assistant Solicitor Charles Fahy, who would later become Solicitor
General of the Unitcd States,lla described the constitutional authority to rcgulatc commerce with
the Indian tribes asbeing "within the Federal jurisdiction and not with the States'
jurisd iction."ll5 These uses of "federaljurisdiction" in the govemmental and administrative
senses stand alongside its use throughout thc legislative history in relation to courts spccifically.

t25 lbid.
r26 /6id. Nevertheless, Senator O'Mahoney did not understand why the Act's benefits should not be extended "if
they arc living as Catawba Indians."

'21 lbid.
t28 Ibid.
t2e Id.at211.
tlo ld.at266.
rll H. Hrgs. a t 3 3 7 (sta tcment ofJohn Steerc, Presiden t, Indian R ights Association) (n.d.).
rr21l. at 25 (Memorandum from CommissioncrJohn Collier, The Purpose and Operatioa of the Wheeler-Howard
Indian Rights Bill(5. 2755; H.R. 7902)(Ireb. 19, 1934) (emphasis added)).
rrr /d. at l84lstarement ofCommissioner Collier) (Apr. 8, t 934).
rra Assistant So licitor Fahy served a s Solicitor General of the United States from l94l to 1945. See

https: //\ .ww.j ustice.gov/osg/bio/cha rles-fahy.

'151d. at 3 l9 lstatement ofAssistant Solicitor Cha es Fahy).

i6

Without further explanation or discussion, the hearings adjoumed.



The IRA's lcgislative history elsewhcre shows that Commissioner Collicr distinguished betwcen
Congress's plenary authority generally and its application to tribes in particular contexts. He
noted that Congress had delegated "most of its plenary authority to the Interior Department or
the Bureau of Indian Affairs," which he further described as "clothcd with the plcnary power." r36

But in tuming to the draft bill's aim of allowing tribes to take responsibility for their own affairs,
Commissioner Collier referred to the "absolute authority" ofthe Department by reference to "its
rules and regulations," to which the Indians were subjected.l3T lndeed, even before 1934, the
Department routinely used the term 'Jurisdiction" to refer to the administrative units ofthe OIA
having direct supervision of Indians.l 18

Construing 'Jurisdiction" as meaning govemmcntal supervision and administration is further
consistent with the term's prior use by the federal govemment. I n 1832, for example, the United
States by treaty assured the Creek Indians that they would be allowed to govem themselves free
of thc laws of any State or Tcrritory, "so far as may bc compatible with thc general jurisdiction"
ofCongress ovcr the Indians.t3e InThe Cherokee Tobacco cases, the Suprcme Court considered
the conflict between subsequent Congressional acts and "[t]reaties with Indian nations within the
jurisd iction of the United States."la0 In considering the l4th Amendment's application to
Indians, the Supreme Court in E/k y. Wilkins also construcd the Constitutional phrase, "subject to
the jurisdiction of theUnitcd States," in the sense of govemmcntal authority:rar

The evident meaning ofthese last words is, not merely subject in some respecl or
degree to the jurisdiction of theUnitcd States. but completcly subject to their
political jurisdiction, and owing them d irect and immed iate allegiance. ra2

The terms of Category I suggest that the phrase 'hnder federaljurisdiction" should not be
interpreted to refer to the outer limits of Congress's plenary authority, since it could encompass
tribes that existed in an anthropological sense but with whom the federal govemment had never
exercised any relationship. Such a result would be inconsistent with the Department's

rr61d. at 37 (statem ent of Com m issioner Co llicr) (Feb. 22,1934).
tr7 lbid.
II8 See, e.g., U.S. Dcpt. ofthc Interior, Office of Indian Affairs, Circ. No. I5311,AnnuaIRepoftandCensus, 1919
(Ma y 7, I 9 I 9) (directing I ndian a gents to enumera te the India ns residing at their agency, with a sepa ra te repo( to be
madc o f agency "under [thc a gent's] j urisdiction"); C uc. No. 3 0l I , Statement ofNe w India n Service Po licies (Jul.
14, I 934) (discussing orga niza tion a nd opera tion ofCcntra I Officc rela ted to "jurisdiction adm inistra tions," i.e., field
operdtions); ARCIA for 1900 at 22 (noting lack of'Jurisdiction" over New York Indian studerts); id. at 103
(reponing on mattcrs "within" jurisdiction of Specia I Indian Agent in the Indian Tenitory); d. a t 3 96 (descnbing
resewa tions and v illa ges covered by j urisd iction o f Puya llup Con solidated Agency); M ERIAM REPoRT at 140-4 I

("[W]hat strikes thc careful observer in visiting lndianjurisdictions is not their uniformty, but their
diversity.. .Bccausc of this diversity, it seems impcrative to recommend that a distinctive program and policy be
adopted tbr ea ch j urisdiction, cspecially fittcd to its need s."); Sen. H rgs. at 2 82-98 (collect ing vadous comm ents and
opinions on the Wheelcr-Howard Bill fmm tribes from different OIA "jurisdictions").
rre Treaty ofMarch 24. I 832, art. XIV, 7 Stat. 166,368. See a/so Act of May 8, 1906.34 Stat. I 82 (lands allotted to
Indiansin trust or rcstricted statustoremain "subjscttothe exclusive jurisdiction ofthe United States" until
issuance of fec-simple patents).
taoTheCherokeeTobacro,T8U.S.6l6.62l(1870).TheCourtfurthcrheldthattheconsequeocesofsuchconflicts

give risc to politica I questions "beyond thc sph€re ofjudicia I co gnuancc." Ibid.
tat Elkr. Wilkint,ll2 U.S. 94, l02(1884). Seealso United Statesv. Ramsay,2Tl U.S. 4l O (1926) (the con fening of
citizcnship does rlot make Indians subject to laws ofthc states).
t12 lbid.
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understanding of"recognized Indian tribe" at the time, discussed below, as referring to a tribe
with whom the United States had clearly dealt on a more or less sovereign-to-sovereign basis or
for whom the federal govemment had clearly acknowledged a trust responsibility.

If"under fed eral jurisd ict ion" is understood to refer to the application and administration ofthe
federal govemment's plenary authority over Indians, then the complete phrase "now under
fcderaljurisdiction" can further be scen as rcsolving thc tcnsion between Commissioncr Collicr's
desire that the IRA include lndians "[w]ithout regard to whetheror not [they are] now under
[federal] supervision" and the Senate Committee's concem to limit the Act's coverage to Indian
wards "taken care ofat the present time.'tal

c. The Meaning of the Phrase "Recognized lndian Tribe."

Today's concept of "fedcral recognition" mergcs the cognitive scnse of"recognition" and the
political-legal sense of 'Jurisdiction." As Carcieri makes clear, however, the issue is what
Congress meant in 1934, not how the concepts may have later evolved.laa Congress's authority
to recognize Indian tribes flows from its plenary authority over Indian affairs.la5 Early in this
country's history, Congress charged the Secrctary and the Commissioner of Indian Affain with
responsibility for managing lndian alfairs and implementing general statutes enacted for the
benefit of Indians. ra6 Because Congress has not generally defined "Indian,"ra7 it [eft it to the

Iar Sen. Hrgs. at 79-80,263. Thc district court in Grand Ronde notedthese contradictory v bws. Grande Ronde,'75
F.Supp.ld at 399400. Such views were expressed while discussing drafts ofthe IRA that did not include the phrase
"now under federa Ijurisdiction."
r14 M-3 7029 at 8, n. 5'l (citlng Director, Office oJ- llorkers ' Compensation Prograns y . 5reenwich Collieries, 512
U.S. 26'l ,272(1994) (in the absence ofa stalutory definition of a term, the court's "task is to construe it in accord
with fts ordinary or natu.a lmca ning"); id. at 275 (thc coun "presume[s] Congress inteDdcd the phrasc lconta ining a
legaltermltohavethemeaninggcnerallyacceptedinthclegalcommunityatthetimeofcnactment.")).
ta5 [Jnited States',. ll]heeler,475tt.5.313,319(1978)(citingbnellolfr.Hitchcock.ls7U.S.553,565(1903)
("Plcnary a uthority over the triba I relations of the Indians ha s becn exercised by Congress from the bcginning, and
the power has a lways been deemed a political one, not subject to be contrclled by thejudicia I department ofthe
govemment.")).
r16 25 U.S.C- {i 2 (charging Commissioncrof Indian Affails with managemcntof alllndian affairsand allmatters
arising out of India n relation s): 43 U.S.C. $ I 45 7 (ch a rging Secrcta ry with supe rv ision ol public busincss rclating to
lndians);25 U.S.C. $ 9 (authorizing Presidcnt to prescribe regulations forcarryinginto cffect the p rovisions ofany
actrelating to Indian affairs). See als, H. IIrgs. at 37 (remarks of Commissioner Collier) ("Congress through a long
series ofacts has dclcgated most of its plenary authority to the Intcrior Department or thc Bureau of Indian Alfa irs,
which as instmmentalities ofCongess arc clothed with the plenary power, an absolutist power"); rd. at 5 I
(Memorandum of CommissioncrJohn Collier) (providilg statutory examplesof"the broa d discretiona ry powers
confercdby Congrcss on adm inistra tivc o fficers of thc Covemmcnf').
la7 U.S. Dept- of I nteriot Com m issioner o f I ndian Afla irc. "India n Wardship," Circula r No. 295 8 (Oct. 2 8, l gll)
("No sta tutory definitio! sccm s to exist o f what constitutcs an Ind ia n or of wha t India ns a rc wards o f the
Govemment-"); Elig ibility oJ Non-enrolled Indians/br Senices and Benelils under the Indian Reorganizdtion Act ,
Mcm ora ndum from Thom as W. Frcdericks. Associa te So licitor, I nd ian Affa irs, to Acting Deputy Com m issioner o I
lndian Affairs (Dcc. 4, 1978) ("there cxjsts no universa I dcfinition of "lndian"). See a/so Lctter from Kent Frizzcll.
Acting Sccretary o f the Interior, to David H. Getchcs, Esq. on beha lfofthe Stillaguamish Tribe, al 8 -9 (Oct. 27,
I 976) (suggesting that "rccognizcd lndian tribe" in IRA $ 19 refcrs to tribes that were "administrative ly recognizcd"
in 1934).
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Secretary to determine to whom such statutes apply.las "Recognition" generally is a potitical
question to which the courts ordinarily defer.lae

Relying on the analysis contained in the Deputy Solicitor's Memorandum, the Solicitor
concluded that "recognition" as used in the IRA refen to actions taken by appropriate federal
officials toward a tribe with whom the United States clearly dealt on a more-or-less sovereign-to-
sovereign basis or forwhom the federal govemment had clearly acknowledged a trust
responsibility in or beforc 1934.

Ordinary Meaning.

The I 935 edition of WEssrER's NEw IN-TERNATToNAL DrcTroNARy first defines the verb "to
recognize" as meaning "to know again (...) to recover or recall knowledge of."l50 Most ofthe
remaining entries focus on the legal or political meanings ofthe verb. These include, "To avow
knowlcdge of (. . . ) to admit with a formal acknowledgment; as, to recognbe an obligation; to
recognize a consul"; Or, "To acknowledge formally (...); specif: (...) To acknowledge by
admitting to an associated or privileged status." And, "To acknowledge the independence of(.. .)
a community (...) by express dcclaration or by any overt act sufficiently indicating the intcntion
to recognize."l 51 These political-lcgal undcrctandings scem consistcnt with how Congress used
the term elsewhere in the IRA. Section I l, forexample, authorizes federal appropnations for
loans to Indians for tuition and expenses in "recognized vocational and trade schools.' I52 While
neithcr the Act nor its lcgislative history provide furthcr explanation, the contcxt strongly
suggests that the phrase "recognized vocational and trade schools" refers 1o those formally
certified or verified as such by an appropriate official.

118 Secretary's Authority to Extend l.ederal Recognition to lndi(tn fribes,Memotandum from Reid P. Chamben,
Associate Solicitor, Indian Af[ainto Solicitor Kent Fizzell, atl (Aug.20, 1974) ("Chambers Memo") ("the
Sccretary, in carrying out Coogress's plan, must filst determinc, i.e-, recognizc, to whom [a statute]applies"): Lctter
from La Follette Butlcr, Acting Dep. Comm. of Indian Affairs to Scn. Henry M. Jackson, Chair, Senatc, at 5 (Jun. 7,
I 9 74) ("Butler Lcttei') (sa m c): Dobbs v. Un ited States.33 Ct. C l. 3 08, 3 I 5 - I 6 ( I 898) (recognition may be effectcd
"by thosc officen of the Govcmment whosc duty it was to deal with and report thc condition ofthe Indians to the
executive blanch of the Govemment").
t^e Bakerv. Carr,369 U.S. 186,216(1962)(citinEl,nitedStates].,.Hollida1,'10U.5.407,419(1865)(dcfeningto
decisions by the Secrctary a nd Commissioncr of India n Affa irs to recognize lndia ns as a tribe a s politica l
questions)). See dL10 Memorandum from Ala n K Pa lm cr, Acting Associate Solicitor, India n Affa irs, to Solicitor,
l'cdera I "Rccognition" oflndian Tribes at2-6(Jul. 17. 1975)("Pakner Memorandum").
r50 wegslep's Ilt r:RNATI0NAL NEw DICTIoNARy oF TI IE ENcuslt LAN&TAGT: (2d ed.) ( 1935), entry for
"recognize" (v.t.).
r5r 1Did., cntries 2,3 -c,5. See also id., entry for "acknowlcdge" (v.t.) "2. To own or recognize in a particular
charactcror rclationship; to admit the cla ims or authority of; to recognize."
tJl The phrase "recognized lndian tnbe" appcared in what was then section 9 of the committee print considercd by
the Senate Committee on May I ?, 1934. Sen. Hrg.s. at 232, 242. Section 9 provided the right to orga nize under a
constitution to "[a lny recognizcd Indian tribe." It was later amended to read "[a]ny Indian tribe, or tribcs" beforc
ultimate e na ctmcnt a s Section I 6 of the IRA. 2 5 U.S.C. $ 5 I 2 3. The term "recognized" a lso a ppe arcd severa I time s
in thebill originally introduced as H.R. T902.lnthreeit wasusedin legal-political sense. H.R.7902,73dCong. (as
intmduccd Feb. 12, 1934), tit. I, $ 4(l) (requiring chancred communities to bc "recognized as successor to any
existing political powent"); tit. Il, S I (tmining for Indians in institutions "ofrecognized standing"); tit. IV, $ 10
(Constitutionalproccdural rights to be "recognized and obseNed" in courts of tndian offenses). H.R. 7902, tit. t. $
)3(b) used the exprcssion "rccognized Indian tribc" in defining "lndian-"
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2. Legislative History.

The IRA's legislative history supports interpreting "recognized lndian tribe" in Category I in the
political-lcgal scnse.153 Commissioner Collicr, himself a "principal author" of thc IRA,lsa used
the term "recognized" in the politicalJegal sense in explaining how some American courts had
"recognized" tribal customary marriage and divorce.l55 The IRA's legislative history further
suggests that Congress did not intend "recognized Indian tribe" to be understood in a cognitive,
quasi-anthropological scnse. The concems expresscd by some members ofthc Senatc Committee
for the ambiguous and potentially broad scope ofthe phrase arguably prompted Commissioner
Collier to suggest inserting "now under federal jurisdiction" in Category I as a limiting
phrasc. ls6

As originally drafted, Category I referred only to "recognized" Indian tribes, leaving unclear
whether it was used in a cognitive or in a political-legal sense. This ambiguity appears to have
creatcd uncertainty over Catcgory I 's scope and its ovcrlap with Section l9's othcr definitions of
"Indian," which appear to have led Congress to insert the limiting phrase "now under federal
jurisdiction." As noted above, we interpret "now under federaljurisdiction" as modifying
"recognized Indian tribe" and as limiting Category I's scope. By doing so, "now under federal
jurisdiction" may be construcd as disambiguating "recognrzcd Indian tribe" by clarifying its use
in a political-legal sense.

Administrative Understandin gs.

Compelling suppon for rnterpreting the term "recognized" in the political-legal sense is found ur
the views of Department officials around the time of the IRA's enactment and early
implementation. Assistant Solicitor Cohen discussed the issue in the Department's HANDBcxIK
oF FEDERAL I\DIAN LAw ("H,\\DBooK"), which he prepared around rhe time of rhe IRA's
enactment. The H ANDBooK's relevant passages discuss ambiguities in the meaning ofthe term
"tribe."r57 Assistant Solicitor Cohen explains that thc tcrm "tribc" may be undcrstood in both an

ethnological and a political-legal sense.l58 The former denotes a unique linguistic or cultural
community. By contrast, the politicalJegal sense referc to ethnological groups "recognized as
singlc tribes for administrative and political purposes" and to single ethnological groups

20

rj3 See. e.g., Sen. tlrgs. at 263 (remarks ofsenatorThomas ofOklahoma) (discussing prior Administration's pohcy
"not to rccognizc Indians cxccpt those alrcady undcr undian Officel authority"); id. at 69 (rcmarks of Commissioner
Collier) (tribal customary m arria ges and divorces "recognized" by courts na tiona lly). Representative William W.
Hastings ofOklahoma criticized anearly draftdefinition of"tribe" on thegrounds it would allow chartered
communiticsto be "rccognized asa tribe" and to exercise tnbal powers undcrsection 16 and section l7 ofthe IRA.
See i./. at 308.
t5aCartiei.555tJ.S.at390,n.4(citing UnitedStotesv.Mitchell.463IJ.S.206,22t,n.2l(1983)).
r5s Sen. Hrgs. at 69 (rcmarks of Commissioner Collier) (Apr. 26, 1934). On at least one occasion,howcver, Collicr
appeared !o rely on the cognitive sense in referring to "recognized" tribes or bands aot under federa lsupewision.
Sen. Hrgs. at80 (remarks of Com missio ner Collier) (Apr. 26, 1934).
156 Justicc Breyer concluded tha t Congress a dded "now under fcdcra ljurisdiction" to Ca tegory I "belicving it
definitively resolved a specific underlying difficulty." Carcieri. 555 U.S. at 397-98 (Brcyer. J.. concurring).

'57 U.S. Dept. ofthc lnterior Office ofthe Solicitor, Felix S. Cohen, HANDBOOK OF FEDERAL IN'DIAN LAW
(1942) at 268 ("Cohcn 1942").
r58 Cohcn separatcly discussed how the term "lndian" itsclf could bc used in an "gthnologica lor in a lega I sense,"
noting that a pelson's lcgal status as an "lndian" depcnded on gcnealogical and social factors. 1d- at 2.



considered as a number ofindependent tribes "in the political sense."r5e This suggests that while
the term "tribe," standing alone, could be interpreted in a cognitive sense, as used in the phrase
"recognized Indian tribe" it would have been understood in a politicalJegal sense, which
presumes the existencc ofan cthnological group.l60

Less than a year afterthe IRA's enactment, Commissioner Collier lurther explained that
"recognized tribe" meant a tribe "with which the govemment at one time or another has had a
treaty or agreement or those for whom reservations or land s have been provided and over whom
the govemment exercises supervision through an official representative."l6l Addressing the
Oklahoma Indian Welfare Act of 1936 ("OIWA"), Solicitor Nathan Margold opined that because
tribcs may "pass out of cxistencc as such in thc course of time, the word "rccognizcd" as used in
the IOIWA] should be read as requiring more than "past existence as a tribe and its historical
recognition as such," but "recognition" of a currently existing group's activities "by specific
actions of the lndian Office, the Department, or by Congress."l62

The Department maintained similar understandings ofthe term "recognized" in the decades that
followed. In a 1980 memorandum assessing the eligibility of the Stillaguamish Tribe for IRA
trust-land acquisitions,l63 Hans Walkcr, Jr., Associate Solicitor for Indian Affairs, distinguished
the modem concept of formal "federal recognition" (or "federal acknowledgment") from the
political-legal sense of"recognized" as used in Category I in concluding that "formal
acknowledgment in 1934" is not a prerequisite for trust-land acquisitions under the IIL{, "so
/org as thc group meets the [IRA's] other dcfinitional requirements."r6a These included that the
tribe have been "recognized" in 1934. Associate Solicitor Walker construed "recognized" as
referring to tribes with whom the United States had "a continuing course of dealings or some
legal obligation n 1934 whether or not that obligation was aclorcwledged at that time:'t6s
Associate Solicitor Walker then noted the Senate Committee's concems for the potential breadth
of"recognized Indian tribe." He concluded that Congress intended to exclude some groups that
might be considered Indians in a cultural or govemmental sense, but not "any Indians to whom
the Federal Govemmcnt had, already assumed obligations."l66Implicitly construing the phrase
"now under federal jurisdiction" to modify "recognized Ind ian tribe," Associate Solicitor Walker
found it "clear" that Category I "requires that some type of obligation or extension of services to

r5e 
1d. at 26tl (cmphases added).

t60 lbid.at268 (v alidity of congrcssional and administrative actions depend upon the historical, ethnological
existence oftribes); UnitedStatesv. Sandoval,23l U.S.28(1913)(Congress may notarbitrarily bring acommuniry
or Broup of people within the range of its p lena ry authority over India n a ffairs). See a/so 2 5 C.F.R. Part 8 3
(establish ing ma ndatory citcria for detcrmining whcther a goup is a n Indian tribc eligib le for specia I progra m s and
scrvices provided by the Unitcd States to lndians bccause oftheir status as Indians).
r6r Letter, Commissioner John Collier to Ben C. Sha wanesee (Apr. 24, 193 5 ).
r6: I OP. SoL. lNT.864 (Memorandum from Solicitor Nathan M. Margold to thc Commissioncr of lndian Affairs,
Oklahoma Recognized Tribes (Dec. I 3. I 938)); Cohen 1942 at77 l.
r6l Memomndurn from Ha ns Wa lker. Jr., Associate Solicitor. Indian Affairs, to Assistant Secrcta ry. Indian Affa irs,
Request for Reconsidera tion of Decision Not to Take L,and in Trust for the Stillaguamish Tribc at I (Oct. t, 1980)
("Stillaguamish Memo").
t6a h). at I (cmpha sis a dde d ). Justice Brcycr's concurring opinion in Carciei d$ws on Associa te Solicitor Wa lker's
analysis in the Slillaguam ish Melr.o. See Carciei, 555 U.S. at 397-98 (Breyer, J., concurring).
r65 Stillaguamish Memo ar 2 (emphasis added).
r661d.at4 (cm pha sis added). This is consistentwith Justicc Breyer's concurring view n Carcieri.

2t



a tribe must have existed in 1934."167 As already noted, in the case of the Stillaguamish Tribe,
such obligations were established by the 1855 Treaty ofPoint Elliott and remained in eifect in
1934. r68

Associate Solicitor Walker's views in 1980 were consistent with the conclusions reached by the
Solicitor's Office in the mid- 1970s following its assessment of how the federal govemment had
historically understood the term "rccognition." This assessment was begun under Rcid Peyton
Chambers, Associate Solicitor for Indian Affairs, and offers insight into how Congress and the
Department understood "recognition" at the time the Act was passed. In fact, it was this
historical review of"recognition" that contributed to the development of the Department's
federal acknowled gment procedures. I 6e

Throughout the United States' early history, Indian treaties were negotiated by the President and
ratificd by thc Scnatc pursuant to the Trcaty Clausc. r70 In I 87 l, Congrcss enactcd legislation
providing that no tribe within the territory ofthe United Statcs could thereafter bc
"acknowledged or recognized" as an "independent nation, tribe, or power" with whom the
United States could contract by treaty.lTr Behind the act lay the view that though Indian tribes
were still "recognizcd as distinct political communities," thcy wcre "wards" in a condition of
dependency who were "subject to the paramount authority ofthe United States."l72 While the
question of "recognition" remained one for the political branches,lT3 the contexts within which it
arose expanded with the United States' obligations as guardian.174

After the close of the termination era in the early 1960s, during which the federal government
had "endeavored to terminate its supervisory responsibilities forlndian tribes,"l75 Indian groups
thal the Department did not otherwise consider "recogrized" began to seek services and benefits
from the federal govemment. The most notable of these claims were aboriginal land claims

t61 Id. at 6. ln the ca se ofthe Stilla gua mish Tribe, such ob liga tions arose in I 8 5 5 through the Trcaty of Point Elliott,
andthey rcmained in effcct in 1934.
r68 Justice Breycr's concurring opinion in Ca,.cieri draws on the analysis in the Stillaguamish Memo. See Carcieri,
555 U.S. at 397-98 (Breyer, J., concuning).
r6e 25 c.F.R. Part 83.
r 70 U.S. CoNST., a . I l, g 2, c!. 2. See gen eral ly Cohen 1942 at 46-67.
rTrActofMarch3, l87l.c. 120,$ I, t 6 Stat. 544. 5 66. Scction 3 of thc sa me Act prohibited further contm cts or
a grcemcnts with any rribe of India ns or individua I lndian not a citizen o f the United States related to their lands
unless in writing and a pproved by the Com m issioner o f I ndian Affain and the Secretary of the I nterior. 1d., g 3, I 6
Srat- 570-71.
112 Mille Lac Band of Chippewas v. united States,46 Ct Cl. 424, 441 (l9l I ).
t l t Ho I I ido ),.'l O tJ.S. at 4 l 9.
l?a See Cohen 1942 at I 7-19 (discussing contempomneous views oD the conflicts between sovereignty aod
wardship). Compare, e.g., llorcester v. Georyia,3l U.S. 515 (1832) rrr, UnitedStatesv. K.lgama.l l8 U. S.375
( 1886).
115 South Carolirm v. Catawba lndian Tribe, lnc.,4'16 U.S. 498,503 (1986).SeealsoCohen2Ol2at$ t.06
(describing h istory a nd implementation of term ina tion po licy). Durmg the termination era, roughly beginning in
1953 and ending in the mid-1960s, Congress enacted legislation ending fcdemlrecognition of more than 100 tribes
and bands in eight states. Michael C. Walsh, TermikatinE the lndtan Termination Policy,35 STAN. L. REV. I l8l,
I I 86 ( I 9 83 ). Congress has since rcstored federa I recognition to som e term inated tribcs. See Cohen 201 2 a t $
3.02[8][c], n. 246 (listing examplcs).
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under the Nonintercourse Act;176 treaty fishing-rights claims by descendants of treaty
signatories;177 and requests to the BIA for benefits from groups oflndians for which no
govemment-to-govemment relationship existed, 178 which included tribes previously recognized
and secking rcstoration or reaffirmation of their status.lTeAt around this samc time, Congrcss
began a critical historical review ofthe federal govemment's conduct of its special legal
relationship with American lndians.l80lnJanuary 1975, it iound that federal lndian policies had
"shiftcd and changed" across administrations "without apparent rational dcsign,"l8land that
there had been no "general comprehensive review ofconduct of Indian affairs" or its "many
problems and issues" since 1928, before the IRA's enactment. r82 Finding it imperative to do
so,l8l Congress established the American Indian Policy Review Commissionl8a to prepare an
investigation and study of Indian affairs, including "an examination of the statutes and
procedures lor granting Federal recognition and extending services to Indian communities."l85 It
was against this backdrop that the Department undertook its own review of the history and
mcaning of "rccognition."l 86

116 See,e.g.,JointTibal Council o/ Passamaquoddy Tribe t. Morton,388F. Supp. 649, 655 (D. Me.), aJl'd sub
nom. Joint Triba I Council of the Passamaquoddy Tribe v. Morton ,528 F .2d 37 0 ( I st C ir. I 975 ) (Nonintercourse Act
c la im by unrecognized tribe in Ma ine); Mashpee Tribe v. To wn of Mashpe e, 447 F. Supp. 940, 944 (D. M a ss.

1978),aff'dsub nom. MashpeeTribe v. New Seabury Corp., 592F.2d 57 5 (lstCir. I 9 79) (Nonintercourse Act claim
by unrecognized tribc in Massachusetts).
111 lJnited States t,. State oftyash.,384 F. Supp.3l2,348 (W.D. Wash. 197 4), aff'd and remanded,520 F.2d 6'16
(9th Cir. 1975)(treaty hshing rights ofunrecognized tribes in Washington Srate).

'78 AlteruceN INonNPoLICy REvIEw CoMMISstoN,Final n eport, Vol. I lcommittee Printl ar462 (GPO 1977)
("AI PRC Fina I Report") ("A number of lunrecognizedl I ndia n tribes are seeking to form a lize relationships with the
United Sta tes toda y but there is no ava ilab le proccss for such a ctions."). See a/so TASK FoRCE No. 10 oN
TIiRMINATED AND NoNFEDER LLY RECocNtTED INDIANS, F in al Report to the American lndian Policy Review
Commission (GPO 1976)("Report ofTask Force Ten").
r?e Kinten Matoy Ca rk;on, Making Strate1ic Choices.- How and llhy Indian Groups Advocatedfor F'ederal
Recognition from 1977 to 2012 ,51 LAw & SoC'y REV. 930 (201 7).
r*"Pub.L.No.93-580,88Star. lglO(Jan.2, 1975\.asamended,("AIPRCAct"),codifiedat25U.S.C.0l74rote.
r8r /6il. Comm issioncrJohn Collier raised this same issuc in hearings on thc draft lRA. .!ee H. Hrgs. at 37. Notints
thal Congcss had delegated most ofits plcnary authority to the Department or BlA, which Collier dcscribed as
"instnrmentalilies of Congress...clothed with the plenary power." Being subject to the Department's authority and its
rules and regula!ions meant that while one a dministration might take a course "to bestow rights upon the Indians and
to allow thcm to organize andallowthemto take over thcir l€gal affain in some self-govcming schemc," a
successor administration "would be completcly empowered to revoke the entire grant."
r321rid. (ciring MERIAM R[.PoRT).
t8t lbid.
r34 AIPRC Act, $ I (a).
r85 /d., S 2(3).
| 86 See, e.g., Lette r from La l-o llctte Butler, Acting Dep. Com m. of Indiao Affa irs to Sen. Hcnry M. Jackson, Cha ir,
Senate(Jun. 7, 1974)C'Butler Lettef') (describing authority for recognizing tribes since 1954); Memorandum fiom
Reid P. Cha mbcn, Associa te Solicitor, India n Affairs to So lictor Kent Frizzell, Secrcia ry's Authority to Extend
Federa I Recogn ition to India n Tribes (Aug. 20, I 9 74) ("Cha mben Memo ") (discussing Secrera ry's authority to
rccognize thc Stillaguamish Tribe); Memorandum from Alan K. Palrner, Acling Associate Solicitoq Indian Affairs,
to Solicitor, Fedcra I "Recogn ition" of I ndia n Tribes (Jul. I 7, I 97 5) ("Pa lrner Memo").
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a. The Palmer Memorandum

In July 1975, the acting Associate Solicitor for Indian Affairs prepared a 28-page memorandum
on "Federal 'Recognition' of Indian Tribes" (thc "Palmer Mcmorandum"). 187 Among othcr
things, it examined the historical meaning of "recognition" in federal law, and of the Secretary's
authority to "recognize" unrecognized groups. After surveying statutes and case law belore and
aftcr the IRA's enactment, as well as its early implcmentation by the Department, the
memorandum notes that "the entire concept is in fact quite murky."l88 The palmer Memorandum
finds that the case law lacked a coherent distinction between "tribal existence and tribal
recognition," and that clear standards or procedures for recognition had never been established
by statute.l 8e lt further finds there to be a "consistcnt ambiguity" over whcther formal
recognition consisted of an assessment "ofpasl govemmental action" - the approach "articulated
in the cases and [Departmental] memoranda" - or whether it "included authority to take such
actions rn the.first instance."le0 Despitc these ambiguities, the Palmer Memorandum concludes
that the conccpt of "recognition" could not be dispensed with, as it had become an acccpted part
of Indian law.lel

Indircctly addressing the two senses of the tcrm "tribe" described above, thc Palrner
Memorandum found that before the IRA, the concept of "recognition" was often
ind istinguishable from the question of tribal existence,le2 and was linked with the treaty-making
powers of the Executive and Legislative branches, for which reason it was likened to diplomatic
recognition offoreign govemments.lel Though trcaties remained a "prime indicia" of potitical
"recognition,"lea the memorandum noted that other evidence could include Congressional
recognition by non-treaty means and admrnistrative actions fulfilling statutory responsibilities
toward Indians as "domestic dependent nations,"les including the provision of trust services.l e6

187 Associatc Solicitor Rcid P. Cha mbe.s approved the Pa lmer Memo in dra lt lorm. Ibld. The Palrner Mcmo came on
the hcels of earlicr consideration by the Department ofthe Secretary's authority to acknowledge tribes.
188 ld.at23.
tqe Id.at23-24.
le0 /d. at 24. Thc mcmorandum concludcd that the formerqucstion necessa rily implied thc latter.
totlbid.
re: The Pa lm er M cmo noted tha t based on thc po litica I question doctrine, the courts ra rcly looked bchind a
"recognition" decision to determine questions oftribal cxistence per se. /d. at 14.
te1 Id. at 13 . See also Cohen I 942 at l2 (describing origin of I ndian S€rvicc as "diplomatic service handling
negotiations betwccn the Unitcd States and Indian nations and tn-bes").
te4 Id.at1.
te5 Cherokee Nation v. Georgia,30 U.S. l,l7(1831).SeealsoAIPRCFinalReportat462("Administrativeactions
by Federa I officia ls a nd occa siona lly by m ilita ry officers have som etim cs Ia id a foundation for federa I

a cknowledgm cnt ofa tribe's rights."); ReportofTask Force ?'en at 1660(during Nixon Administration "federally
rccognized" included tribes recognized by treaty or statutc and tribes treated as recognized "through a historical
pattem of adm inistrativc action").
r!6 PalmerMemo at 2: AIPRC Final Report at I I I (treaties but one method of dealing with tribe s and trcary law
genemlly applies to agreements, statutes,and Executive orders dealing with Indians, noting the trust relationship has
bccn applied in numerous nontrcaty situations). Many non -treaty tnlres reccive BIA services, just as somc treaty-
tribes receive noBIA sewiccs. AIPRC FinalReportat462iTerry Ardcmon & Kirke Kickingbird, An Historicdl
Perspective on the Issue ofFederal Recognition afid Non -Re.ogririor, Institute forthe Development of Indian Law
atl(1978).SeealsoLegalStatusofthelndiaas-ValidityoflndianMarriqges,l3YALEL.J.250,25l(1904)("Thc
United States, however, continued to regard the tndiansas nationsand made treatieswith them as such until l87l
whe. aftcran hundred yean of the treaty makingsystem ofgovemment a new departure was taken in goveming
them by acts ofCongress.").
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Having noted the term's ambiguity and its political and administrative uses, the Palmer
Memorandum then surveyed the case law to identify "indicia of congressional and executive
recognition."reT lt describes these indicia as includ ing both federal actions taken toward a tribe
with whom the United Statcs dealt on a "morc or lcss sovereign-to-sovcrcign basis," as well as
actions that "clearly acknowledged a trust responsibility"res toward a tribe, consistent with the
evolution ol federal Indian policy. Iee

The indicia identified by the Solicitor's Office in 1975 as evidencing "recognition" in a political-
legal sense included the following: treaties;200the establishment ofreservations; and the
treatment ofa tribe as having collective rights in land, even if not denominated a "tribe."2ol
Specific indicia ofCongrcssional "rccognition" includcd enactmcnts specifically refcrring to a
tribe as an existing entity; authorizing appropriations to be expended for the benefit of a tribe;202
authorizrng tribal funds to be held in the federal treasury; directing officials of the Government
to exercise supervisory authority over a tribe; and prohibiting state taxation ofa tribe. Specific
indicia ofExccutive or administrativc "recognition" before 1934 included thc setting aside or
acquisition of lands for Indians by Executive order;201the presence ofan Indian agent on a
reservation; denomination ofa tribe in an Executive order;20a the establishment of schools and
othcr servicc institutions for the bencfit ofa tribe; the supervision oftribal contracts: the
establishmcnt by thc Departmcnt of an agcncy officc or Supenntcndent for a tribe; the institution
of suits on behalf of a tribe;2os and the expenditure of funds appropriated for the use of particular
lndian groups.

The Palmer Memorandum also considered the Department's early implementation of the IRA,
when the Solicitor's Office was called upon to determine tnbal eligibility for the Act. While this
did not provide a "coherent body ofclear legal principles," it showed that Department officials

le7 PalmerMemo at 2-14.
teN ld.at 14.
ree Havingratificd no new treatics since 1868, ARCIA 1872 at 83 ( t 872 ), Congrcss ended the practice oftreaty -
makingin l8Tl,morethan60yearsbeforcthe IRA's enactmen! See Act ofMarch3, l87l,ch. 120,$ l,l6 Stat.
566, codified at 25 U.S.C. $Tl.ThiscausedtheCommissioneroflndianAflairsatthetimetoaskwhatwould
become ofthc rights oftribcs with which the United States had not yet treated. ARCTA 1872 at 83. As a practical
m a rtet the end oftrea ty-ma k ingtipped the policy scales towa rd expa n ding the trea tm ent of I ndia ns as wards under
fedenl gua rdia nship, expanding the rolc of administrativc officia ls in thc management and implemcntation of Indiu
Affa in. Cohcn 1942 a t I 7- l 9 (discussing contemporaneous views on thc conflicts betwecn sovereignty a nd
wardship); Brown v. United States.32 Ct. Cl.132.439 ( l 897) ("But sincc rhe Act 3d March, 1871 ( l6 Star. L., 566.
g I ), the I ndia n tribes ha ve cca sed to be trca ty -making powcn a nd ha ve bccome simply the wards of thc
natlol..");Kagatna,I18U.S.at382('But,afteranexpe ence ofahundred yearsofthe treaty -making system of
govemment, congrcss ha s detcrmined upon a ncw depafture.-to govem them by acts o f congress. This is sccn in the
act of March l, 1871...").
100 ButlerLettcr at 6l Palmer Memo at 3 (exccuted trcaties a "prime indicia" of "federa lrccognition" oftribc as
distinct political body).
r0r Butler Letter at 6 (citing Cohen I 942 at 27 I ); Palmer Memo at I 9.
202ButlerLettcrat5;PalmcrMomoat6-8 (citing Santloval,23l U,S. at 3940, Uxired States v. Nice,24l U.S. 591,
601(1916),UnitedStatest.Boylan,265F.I65, 171(2dCir. 1920)); id. at 8-10(citing Nice.24l U.S. at60l;fu//_v
\,. United States,32 Ct. Cl. I ( I 896) (recognition lbr purposes o f Depreda tions Act by ledera I ofircers cha rged with
rcsponsibility forreponing thcreon).
20r PalrnerMemoat I9(citing Cohen 1942at271)); Butler Letterat4.
204 Palmer Memo at 19 (citing Cohcn 1942at27l).
2051d. at 6, 8 lciting Sa ndoval,23l U.S. ar3940, Boylan,265 F. dt 171(suit brought on behalfofOneida lndians)).
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closely associatcd with thc IRA's enactment believed that whethcr a tribc was ..rccognized,, was
"an administrative question" that the Department could determine.z06ln making such
determinations, the Department looked to indicia established by federal courts.207 There, indicia
ofCongressional rccognition had primary imponancc, but in iti abscnce, indicia ofExecutive
action alone might suffice.20s Early on, the factors the Department considered were "principally
retrospective," reflecting a c,oncem for "whether a particular tribe or band had been recognized,
not whether it should be."2oe Because the Department had the authority to "recognize" a tribe for
purposes of implcmenting thc IRA, the absencc of"formal" recognition in the past was "not
deemed controlling" if there were sulrtcient indicia of govemmental dealings with a tribe "on a

sovereign or quasi-sovereign basis."210 The manner in which the Department understood
"rccognition" bcfore, in, and long-after 193421 I supports thc view that Congress and the
Department understood "recognized" to refer to actions taken by federal officials with respect to
a tribe for political or administrative purposes in or before 1934.

d. Construing the Expression "Recognized Indian Tribe Now Under Federal
Jurisdiction" as a Whole.

Based on the interpretation above, the phrase "any recognized Indian tribe now undcr federal
jurisdiction" as a whole should be interpreted as intended to limit the IRA's coverage to tribes
who were brought under federaljurisdiction in or before 1934 by the actions offederal officials
clearly dealing with the tribe on a more or less sovereign-to-sovereign basis or clearly
acknowledging a trust responsibility, and who remained under fcderal authority in 1934.

Each phrase referred to a d ifferent aspect ofa tribe's trust relationship with the United States.
Before and after 1934, the Department and the courts regularly used the term "recognized" to
refer to exercises of federal authority over a tribe that initiated or continued a course ofdealings
with the tribe pursuant to Congress' plenary authority. By contrast, the phrase "under federal
jurisdiction" referred to the supervisory and administrative responsibilities of federal authorities
toward a tribe thcreby established. The entirc phrase "any recognizcd lndian tribe now under
federaljurisdiction" should therefore be interpreted to refer to recognized tribes for whom the
United States maintained trust responsibilities in 1934.

Based on this understanding, the phrase "now under fedcral jurisdiction" can be secn to excludc
two categories oftribe from Category l. The first category consists oftribes never "recognized"
by the United States in or before 1934. The second category consists of tribes who trere
"recognized" bcfore 1934 but no longer rcmained undcr federaljurisd iction in 1934. This would

106.ad. ar 18.
207 lbid.
2oE tbid.
20e 1bid. (empha sis in original), See a/so Stillaguamish Memoat2 (Category I includes "all groups which existed
a nd a s to which the United Sta tes had a continuing course ofdca lings or some lega I obliga tion in I 934 whether or
not that obligation was acknowledgcd at rhaI timc").
2ln Palrner Memo at I 8
2r I See, e.g., Stillaguamish Memo. See a/so 25 C.F.R. $ 83.12 (describing evidencc ro show "previous Federal
a ck nowledgr.nent" as including: trea ty relations; denom ination a s a tnt e in Congessiona I act or Executive Order;
treatment by Federal govemment as having collective rights h lands or funds; and federally-held lands for collcctive
ancestors).
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includc tribes who had absented themsclves from thejurisdiction ofthe United States or had
otherwise lost their jurisdictional status, forexample, because of policies predicated on'the
dissolution and elimination oftribal relations," such as allotment and assimilation.2l2 Though
outsidc Category I's dcfinition of"lndian," Congrcss may later enact legislation rccognizing and
extending the IRA's benefits to such tribes, as Carcieri instructs.2l3 For purposes ofthe
eligibility analysis, however, it is important to bear in mind that neither ofthese categories would
include tribes who were "recognized" and for whom the United States maintained trust
responsibilitics in I 934, despitc the federal govemment's neglect of those responsibilities.zla

III. ANALYSIS

1. Procedure for Determining Eligibililv.

As notcd, the Solicitor's Guidance provides a four-step proccss to dctcrmine whcther a tribc falts
within Catcgory I of Scction 19.2r5 It is not, howevcr, necessary to proceed through cach step of
the procedure forevery fee-to-trust application.2l6 The Solicitor's Guidance identifies forms of
evidence that presumptively satisfy each of the first three steps.2 I7 Only in the absence of
presumptive evidencc should the inquiry proceed to Step Four, which requircs thc Dcpartment to
wcigh the totality of an applicant tribe's evidcnce.lr8 Thc Snoqualmie Tribe, as cxplarned below,
provided evidence presumptively demonstrating under Step Three that it was "recognized" in or
before 1934 and remained 'tnder lederal jurisdiction" in 1934. Therefore, the Snoquaknie Tribe
is cligible forthc bcncfits of Section 5 of the IRA.

Having identified neither separate statutory authority making the IRA applicable to the
Snoqualmie Tribe under Step One nor clear evidence ofany of the dispositive evidence laid out

212 Huckfordv. Babbifi,14 F.3d 1457. 1459(lOthCt. I 994) ("The 'ultimate purpose of the [ndia n Genem l
Allotmeot Act wasl to abrogatc the Indian tribal oryanization. to abolish thc rcservation systcm and to placc
thc Indians on an equa I footing with other citizens ofthe country."' (citing
Ute lndian Tribe v. State ofUtah,521 F. Supp. 10'12,1151 (D. Utah l98l), afl'd in part, rev'd in part,'l 16 F.2d
1298(lothCir. 1983\,on reh'g,773 F.2d I 087 ( I Oth Cir. 1985)\. See also Montaaav. United States,450 U.S.544,
5 5I ( I 9 8 t ) (citing I I Con-c. REc. 779 (Sen. Vcst), 782 (Sen. Coke), 783 -784 (Sen. Saunders), 875 (Sens. Morga n
andtloar),881(Sen. Brown),905 (Scn. Butler),939 (Sen. Teller), t003(Sen. Morgan), 1028(Sen. Hoar), 1064,
1065(Scn. Plumb), 1067(Sen. Williams) (1881); SECRETARY oFTHE INTERToR A\N. REp. 1885 ar 25-28;
SECRETARY OF T}IE INTERIORANN, REP. I 886 at 4; ARCIA I887 at IV X; SECRETARY oF THE INTERIoR AN].i. REP.
l888atXXIX )O(XII; ARCIA I889at3-4;ARCIA l890atVI, XXXTX; ARCIA 189lat3-9,26:ARCIA l892at
5; SECRETARY oF THE INTERIoR ANN. REp. I 894 at IV). See a lso Cohet1942 at2'12 ("Given adcquate evidencc of
the existence ofa tdbe during some period in the remotc or recent past, the qucstion may always bc raised: Has the
existcnce ofthis tribc been terminated in some way?").
2t1 Carcieri,555 rJ.S. at 3 92, n. 6 (listing statutes by which Congress expanded the Secretary's a uthority to acquire
Iand in trust to tribes not necessarily encompassed by Section I 9).
zta See, e.g., Grand Traverse Bond of Ottawa & Chippewa lndians v. Ofiice of IJ.S. Atty. for W. Div. oJ Michigan ,

198 F. Supp. 2d 920, 93,1 (W.D. Mlch. 2002), aff'd,369 F.3d 960 (6th Cir. 2004) (improper term ination of trcaty-
tribc's status beforc 1934).
2l! Solicitor's Guidancc at 1.
216 lbid.
1t1 lbid.
2ts tbid.
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in Step Two,2le our analysis proceeds to Step Three of the eligibility inquiry, which looks to
whether and applicant tribe's evidence sufficiently demonstrates that it was "recognized" in or
before 1934 and remained "under federaljurisdiction" in 1934.220

The phrase "recognized lndian tribe" as used in Category I does not have the same meaning as
the modem concept of a "federally recognized" (or "federally acknowledged") tribe. In 1941,
Assistant Solicitor Felix S. Cohen explained that the term "tribe," when used in a political-legal
sense, meant Indian groups that had bccn recognizcd "for administrative and political purposes."
In 1980, Associate Solicitor Hans Walker, Jr. interpreted the term "recognized" in Section 19 as
referring to tnbes with whom the United States had "a continuing course of dealings or some
legal obligation in I934 whethcr or not that obligarion was acknowlcdged at that time." And in
1975, Alan Palmer, the Acting Associate Solicitor for Indian Affain, prepared a wide-ranging
analysis of how Congress, the courts, and the Department had historically interpreted the
meaning of "recognition." Acting Associate Solicitor Palmer concluded that "recognition"
referred to indicia ofcongressional and exccutivc actions either taken toward a tribe with whom
the United States dealt on a more or less govemment-to-govemment basis or that clearly
acknowledged a trust responsibility consistent with the evolution of federal I nd ian poticy.

According to the Solicitor's Guidance, ratified treaties still in effect in 1934 presumptively
demonstrate the establishment ofa political-legal relationship with a tribe and "may be taken as
establishing a rebuttable presumption that the applicant tribe remained under federal supervision
or authority through l934" and eligible under Catcgory 1.221

a 1855 Treaty of Point Elliott.

In 1855, the United States negotiated and entered into the Treaty of Point Elliott with numerous
lndian groups residing in the northem Puget Sound region ofwestem Washington.222 The
"Snoqualrnoo" lndians were specifically named in the Treaty of Point Elliott, and l4 signatories
of the treaty were idcntified as "Snoqualmoo," including their Chief, Patanim.22l These
"snoqualmoo" Indians22a lived in the general vicinity ofthe Snoqualmie River, a tributary ofthe
Snohomish River.225 The signatory tribes to the Treaty of Point Elliott ceded much of

2'e The Solicitor's Cuida ncc a t Step Two rcfen ro "Trca ty Rights," sraring "[t]he continuing existence o f treaty
rights gua ra nteed by a treaty entered into by the Un it€d Sta tes a nd ratified before the era o f trea ry -ma king ended in
I 8 7l may a lso constitule prcsumptive evidencethata tribc rcma ins under federa Ijurisdiction in 1934. Where therc is
any doubt about continuing treaty obligations, the So licitor's Officc may rely on posr - I 934 adjudications confirming
the continuous existencc of such obligatioos." Id. at 4.
220 Solicitor's Guidance at 6.
22tld.at6-8.
222 

1 2 Stat. 927.Prcalaimed Apr I l, I 859, ratified Mar. 8, I 859.
221 Washington 11,47 6 t-. Supp. at I I O 8 ("Snoqua Im ic [Tnbe] is composed prim a rily of persons who are descendants
in some degree of Indians who in I 8 5 5 were known a s Snoqua lrnoo I ndians and ofother ba nds of tndians who
resided in the general vicinity ofthe Snoqualrnie River.").
224 See Letter, Tula lip I ndia n Agency to Commissioner o f Indian Affain (Nov. 2, l9l7)(r€ferring rothe
Snoqualrnoo and SnoquaLrn ie as the same group oflndians).
225 llashington II,416 F. Supp. at I 108.
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northwestem Washington in exchange for four reservations and other reserved rights.226
Congress ratified the Treaty ofPoint Elliott in 1859.227

Once a govemmcnt-to-govcmment relationship is cstablished between a tribc and thc United
States, the absence of probative evidence oftermination or loss ofa tribe's jurisdictional status
suggests that such status is retained.228 This is consistent with Justice Breyer's concurring
opinion in Carcieri that a tribe could be "under federal jurisdiction" in 1934 because ofa treaty
"in cffect in 1934."22e Thc Treaty of Point Elliott, cxecutcd in 1855, and ratificd in 1859, remains
in effect today.

Thus, the Treaty of Point Elliott presumptively demonstrates the establishment ofa political-
legal relationship with the Snoqualmie and as such, establishes a rebuttable presumption that the
Snoqualmie remained under federal supervision or authonty through 1934, and thus eligible for
land in trust under Category l.

b. United Sutes v. Washington.

In 1970, thc United States filed suit against the State of Washington sccking a dcclaratory
judgment conceming the off-reservation treaty fishing rights ofcertain tribcs230 undcr numerous
treaties negotiated between the United States and tribes in the Puget Sound area.23l In 1974,
Judge Hugo Boldt issued his landmark decision in Washington 1, which determined the off-
rcscrvation fishing rights oftribes that were signatories to the various treaties. The Snoqualmie
were not a party to ll/ashington 1, but thereafter intervened to assert off-reservation treaty fishing
rights. In LVashington I Judge Boldt concluded that while the Snoqualmie had, in fact, been a
pany to the Treaty of Point Elliott, because they were no longer "federally recognized," they
could not be considered successors-in-interest to off-reservation fishing rights guaranteed to the
Snoqualmie by treaty.2l2 On appeal, the United States Court of Appeals forthe Ninth Circuit
('Ninth Circuit") reverced Judge Boldt's holding that only recognized tribes may exercise treaty
rights, 2lr but the divided panel found that Judge Boldt's other factual findings surrounding
Snoqualmie supported the denial of relief.23a

Our conclusion that Snoqualmie is eligible under Category I for statutory benefits under the IRA
is not altered by the hold ing n Washington 11 for two reasons. First, betwccn 1 855 and t 953, the
Department considered the Snoqualmie Tribe to be a recognized Indian tribe and underfederal

226 l2 Srat- 927. Article l.
221 See lzstat.g27 .
228 See Stillaguamish Memo at 2 (enduring trcaty obligations ma intain federaljurisdiction even wherc federal
govemment remains unaware at thetime); Solicitor's Guidance at 8.
22e Carciei, 555 lJ.S. at 399.
210 lYashington 1,384 F. Supp. at 327. The origina I lawsuit included seven tribes, and laterseven more tdbes
intervened.
zrr One ofthe trcaties was thc 1855 Treaty ofPoint Elliott.
2r2 Washington 11,476 F. Supp. at I 108.
2\t IJniredStatesv. State of lyash., 64l F.2d atl37l (9th Cir. I98l).
214 Id.at13'73.See a/so id. (Canby,J-) (dissent) (agreeing federa I recogn ition not essential to exercise of rrcatyrights
but rejecting that district court had resolved thg determinativc question ofa tribe's continuity or provided means for
doing so).
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jurisdiction.235 By the time Snoqualmie intervened n the Washington litigation, however, the
Department no longer considered the Snoqualmie "federally recognized," as the phrase was
understood in the I970s.2r6 Although this difference resulted from changes in policy with respect
to tnbes without trust land holdings,237 it did not alter the fact that thc Department had carlicr
treated the Snoqualmie as recognized and under federaljurisdiction before, in, and after I934.
Similarly, Washington /l"s holding addressed only Snoqualmie's eligibility to exercise off-
reservation treaty fishing rights in 1979, not its jurisdictional status forry years earlier.

Second,in finding Snoqualmie ineligible for off-reservation fishing rights under the Treaty of
Point Elliott, Washington.ll ignored a fundamental distinction between treaty rights, and
statutory rights availablc to "fcderally recogrrized" (or "federally acknowledgcd") tribes. Bascd
on Snoqualmie's lack ol"federal recognition" in 1979, Judge Boldt concluded it could not hold
off-reservation treaty fishing rights for itself or its members.238 And while the Ninth Circuit
affirmcd the result in Washington { it rcjected Judge Boldt's holding that only "federally
recognizcd" tribcs may cxcrcisc treaty rights as "clearly contrary to...and...forcclosed by well-
settled precedent."lle The Ninth Circuit panel explained that non-recognition had no impact on
vested treaty rights, though it might result in the loss of statutory benefits.240

In 2010, a unanimous Ninth Circuit en banc panel elaborated on the distinction between
eligibility for treaty rights and for federal acknowledgment.2ar The Ninth Circuit explained that
federal acknowledgment establishes a "govemment-to-govemment relationship" between a
rccognized tribc and thc Unitcd States and is "a 'prcrequisite to thc protection, scrviccs, and
benefits olthe Federal government available to Indian tribes by virtue oftheir status as
tribes. "'242 As such, acknowledgment "brings its own obvious rewards," not least of which is
"'the eligibility of lederalmoney fortribal programs, social services and economic
developmcnt. "'2al

The purpose of the Department's "under federal jurisdiction" inquiry is to determine the
eligibility of a federally recognized tribe for statutory benefits under Section 5 ofthe IRA. As
with the procedures for determining eligibility for federal acknowledgment under Part 83, it is
necessarily a histoncal inquiry. The Solicitor's Guidance at Step Four recognizes this reality in
stating that el idence demonstrating prior lederal acknowledgment, which rrcludes treaty

2r5 Fina I Dete rm ina tion at 4.
46 united Statesv. Slate ofllash.,64l F.2d atl372.See also Washington 11,476 F. Supp. at I 108.
2r 7 Underthe term ina tion policy a s it wa s developed a [ld implcmented a fter 195 3, the United St a tcs interpreted
fcdera I responsibility as lim ited to tnt es ha ving federa I trust Iands, which the Snoqualrn ie Tribc then la cked. Fina I

Determination at 4. See a/so Technical Repon at 6 (point oflast federalacknowledgrnent of Snoqualmie tribe
coincided with fedcra I policy of term ina tion in the I 950s); Proposed Finding at 5.2trl{ashingtonlI.4T6F.Supp.atllll;llnitedStatesvStateofWash.,64lF.2datt3T2.
11o ld. ar I f 7 I . See also Greene v lJnited States,996 F .2d 973 .g'7 6-77 (gth Cir. 1993 ) (same ) (,. Greene It,').
1"0 Urited Slales t'. Ilashington,641 F.2d. at l3'71 . See also Final Detemination at 4 ("Conclusions conccming
prev ious a cknowlcdgm en t under section 83.8.. .arc not intended to reflect conclusions conceming successorsh ip in
intcrcst toa particulartrcaty or other rights.").
zat United States v. Washington,5g3 F.3d7gO.
242 /d. at 790. 801 , citing 25 C.F.R. { 83.2.
243 Ib id., citing Green e t I, 996 F .2d, at97I .
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rclations, "constitutes indicia of political-lcgal 'recognition' in or before 1934," such that ..it may
also be relevant for determining eligibility under Category 1 ."244

Though wc find Snoqualmic satisfies the rcquirements of Category I under Step Thrce ofthe
Solicitor's Guidancc, we note that the relationship between Step Four and fcderal
acknowledgment under Part 83 is relevant for tribes like Snoqualmie that were acknowledged
through Part 83. As described above, the Snoqualmie were able to demonstrate to the
Department that they mct the standard of"unambiguous previous federal acknowledgment,"
which requires applicant groups to provide "substantial evidence of unambiguous action by the
Federal government clearly premised on identification ofa tribal political entity an d, indbating
clearly the recognition of a relationship beb*een that entity and the lJnited States."24s llnder
Step Four of the Solicitor's Guidance, this prior determination by the Department would carry
significant weight, as it chronicles dealings between the Snoqualmie Tribe and the United Stares
from 1855 to at least 1953, consistent with the Deparrment's understanding of"recognition" and
"under fcdcraljurisdiction" as uscd in Category 1.246

IV. CONCLUSION

Consistent with Step Threc ofthe Solicitor's Guidance, a ratified treaty still in effect in 1934
presumptively demonstrates the establishment of a political-legal relationship between the
United States and the signatory tribe and "may be taken as establishing a rebuttable presumption
that thc applicant tribc rcmained undcr fcderal supervision or authority through 1934.-241 T\e
Unitcd States cntcred into thc Treaty of Point Elliott with the Snoqualmie and other wcstem
washington tribes in 1855. congress rarified the Treaty ofPoint Elliott in 1859, and the treaty
remains in effect today. Further, we concur with conclusion reached by the Department in the
Snoqualmie fedcral acknowlcdgment detcrmination that the Snoqualmie Tribe had been
"unambiguous[y] previous!yl federally acknowledged.. .based on action[s] by the federal
govemment"2as from the Treaty of Point Eltiott to at least January 1953, and that the Snoqualmie
Tribe was clearly identified as derived lrom the treaty-signatory snoqualrnie. we find that the
evidence as a whole presumptively demonstrates that the Snoqualrnie Tribe was "under federal
jurisdiction" in I 934. For these reasons, we conclude that the Snoqualmie Tribe satisfies
Category I , and that the Secretary has the statutory authority to acquire land in trust for the
Snoqualmie Tribe under Section 5 of thc IRA.

2"4 Soli"ito.'. Guidance ar9-lo
"5 25 C.F.R. $ S 83.1. 83.8 (1994) (cmphasis added). See a/so 25 C.F.R. g83.12(a)(2015)(.....substantialevidcnce
ofuna m biguous Fcdcra I a cknowledgm cnt, mea n ing that the United States Govemment recognized the pctitioner a s
an Indian tribe eligible for thc spccia I programs and services providcd by the United States to I n dia ns bcca use o f
their status a s Indians with which the United States carricd on a relationship at some prior da te.. .',).
246 See Deputy Solicitor's Memorandum at 23 -25.
247 Solicitor's Guidancc at 8.
248 See TechnicalRepon at 2.
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