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Francis Craig

From: Halterman, Mosby <mosby.halterman@bia.gov>

Sent: Friday, February 21, 2020 6:55 AM

To: Osage County Oil and Gas EIS; Katie Patterson; Francis Craig
Subject: Fwd: [EXTERNAL] New EIS Comment

Mosby Halterman

Regional Environmental Scientist
Eastern Oklahoma Region, BIA
P.O. Box 8002

Muskogee, OK 74402-8002
Phone: 918-781-4660

Fax: 918-781-4667

—————————— Forwarded message ---------

From: Tina R. Allen <tina.r.allen@comcast.net>
Date: Thu, Feb 20, 2020 at 9:18 PM

Subject: [EXTERNAL] New EIS Comment

To: <mosby.halterman@bia.gov>

Mr. Mosby Halterman

Supervisory Environmental Specialist
telephone: 918-781-4660

email: mosby.halterman@bia.gov

BIA Eastern Oklahoma Regional Office
PO Box 8002, Muskogee, OK 74402

Dear Mr. Halterman:

For some time, | have been reviewing the new EIS. From a Federal Statutory point of view,
involving the 1906 Allotment Act and its subsequent amendments, the order of precedence is
established first and foremost in the Trust beneficiaries (Headright Owners) of the Osage Minerals
Estate (OME) Trust and what must be done to protect, preserve and defend the right to obtain oil
and gas income from every possible square inch of Osage County for distribution to the
beneficiaries as per the fiduciary duty and obligation owed by the Secretary of the Interior to

us. And to do everything possible to foster, develop and enhance oil and gas production for the

benefit of the Trust beneficiaries which is the mandate inherent in the provisions of the 1906
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Allotment Act and its subsequent amendments. The 566 page EIS
document is both untenable and undoable due to the layering on and on
and on of stipulations that are burdensome in the extreme and at times
conflicting, therefore, simply not possible out in in the Osage oil field,
making any new oil and gas business difficult at best and impossible at
worse.

Taking a look at the big picture and the TERA/TEDO Rule, the NEPA regulations, the new EIS, the
ABB regulations, the CFRs with entirely different editions now applying to one aspect of doing
business in the Osage or another; none of this has any possibility for success with the Osage
Nation government and its Code that is more representative of a rule of custom rather than a rule
of law because with few exceptions, it is a body of legislation passed and signed by the Chief
without penalties contained within it. How can the Bureau or the Secretary of the Interior be
prepared to transfer an oil and gas operation already so burdensomely laden with existing rules
and now, new rules, new regulations, new environmental statements and so on and so forth and
expect that the Osage Nation government will have the ability to cope or even expect a successful
outcome. At some point this all becomes mind boggling and whether it’s intentional or
unintentional; attempting to turn over the Osage Mineral Estate to the Osage Nation government
with the only possibility of failure within a few short years under the suggested multi-layered
regulatory environment, effectively illegally running the Osage Minerals Estate into the ground
with an already existing burdensome regulatory environment PRIOR TO THE TRANSFER and
dumping all these new regulations right, left and center onto the Osage Minerals Estate with the
expectation that anyone anywhere could manage a positive outcome is obtuse to say the least.

Watching what has taken place since 2011 after the settlement of the Highest Posted price
lawsuit and the subsequent “ tsunami" associated with one set of regulations for this, that and the
other, it begs a question or two. It appears that you all have gotten down on your hands and
knees with your foreheads to the ground in supplication in the effort to beg us to sue you in
Federal Court for destroying the Osage Minerals Estate with one large set of regulations after
another, after another, after another. If this is your intent, | am certain that the Osage Headright
owners will be happy to accommodate you in this regard. Is this indeed your actual intent? If not,
| would set this most recent 566 page example of the onslaught of destructive regulatory
documents up on a shelf somewhere and start over or better yet don’t start again at all. The land
owners have no fiduciary relationship to you as do the beneficiaries of the OME Trust. Please to
keep this in mind before putting into effect this latest horrific version of the Environmental Impact
Statement from 2019.

Sincerely,

Tina R. Allen
Osage Minerals Estate Trust Beneficiary











Francis Craig

From: mosby.halterman@bia.gov on behalf of EIS, Osage County Oil and Gas
<osagecountyoilandgaseis@bia.gov>

Sent: Friday, February 21, 2020 12:39 PM

To: Katie Patterson; Francis Craig

Subject: Fwd: [EXTERNAL] New Draft EIS Comment

Mosby Halterman

Regional Environmental Scientist
Eastern Oklahoma Region, BIA
P.O. Box 8002

Muskogee, OK 74402-8002
Phone: 918-781-4660

Fax: 918-781-4667

---------- Forwarded message ---------

From: Tina R. Allen <tina.r.allen@comcast.net>
Date: Fri, Feb 21, 2020 at 11:30 AM

Subject: [EXTERNAL] New Draft EIS Comment
To: <osagecountyoilgaseis@bia.gov>

Mr. Mosby Halterman

Supervisory Environmental Specialist
telephone: 918-781-4660

email: mosby.halterman@bia.gov

BIA Eastern Oklahoma Regional Office
PO Box 8002, Muskogee, OK 74402

Dear Mr. Halterman:

For some time, I have been reviewing the new Draft EIS. From a Federal Statutory point of view,
involving the 1906 Allotment Act and its subsequent amendments, the order of precedence is
established first and foremost in the Trust beneficiaries (Headright Owners) of the Osage Minerals
Estate (OME) Trust and what must be done to protect, preserve and defend the right to obtain oil
and gas income from every possible square inch of Osage County for distribution to the
beneficiaries as per the fiduciary duty and obligation owed by the Secretary of the Interior to

us. And to do everything possible to foster, develop and enhance oil and gas production for the

benefit of the Trust beneficiaries which is the mandate inherent in the provisions of the 1906
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Allotment Act and its subsequent amendments. The 566 page EIS
document is both untenable and undoable due to the layering on and on
and on of stipulations that are burdensome in the extreme and at times
conflicting, therefore, simply not possible out in in the Osage oil field,
making any new oil and gas business difficult at best and impossible at
worst.

Taking a look at the big picture and the TERA/TEDO Rule, the NEPA regulations, the new Draft
EIS, the ABB regulations, the CFRs with entirely different editions now applying to one aspect of
doing business in the Osage or another; none of this has any possibility for success with the Osage
Nation government and its Code that is more representative of a rule of custom rather than a rule of
law because with few exceptions, it is a body of legislation passed and signed by the Chief without
penalties contained within it. How can the Bureau or the Secretary of the Interior be prepared to
transfer an oil and gas operation already so burdensomely laden with existing rules and now, new
rules, new regulations, new environmental statements and so on and so forth and expect that the
Osage Nation government will have the ability to cope or even expect a successful outcome? At
some point this all becomes mind boggling and whether it’s intentional or unintentional; attempting
to turn over the Osage Mineral Estate to the Osage Nation government with the only possibility of
failure within a few short years under the suggested multi-layered regulatory

environment, effectively illegally running the Osage Minerals Estate into the ground with an
already existing burdensome regulatory environment PRIOR TO THE TRANSFER and dumping
all these new regulations right, left and center onto the Osage Minerals Estate with the expectation
that anyone anywhere could manage a positive outcome is obtuse to say the least.

Watching what has taken place since 2011 after the settlement of the Highest Posted Price

lawsuit and the subsequent “tsunami" associated with one set of regulations for this, that and the
other, it begs a question or two. It appears that you all have gotten down on your hands and knees
with your foreheads to the ground in supplication in the effort to beg us to sue you in Federal Court
for destroying the Osage Minerals Estate with one large set of regulations after another,

after another, after another. If this is your intent, I am certain that the Osage Headright owners will
be happy to accommodate you in this regard. Is this indeed your actual intent? If not, I would set
this most recent 566 page example of the onslaught of destructive regulatory documents up on a

shelf somewhere and start over or better yet don’t start again at all. The land owners have
no fiduciary relationship to you as do the beneficiaries of the OME
Trust. Please to keep this in mind before putting into effect this latest
horrific version of the Environmental Impact Statement from 2019.

Sincerely,

Tina R. Allen
Osage Minerals Estate Trust Beneficiary






OSAGE LAND & CATTLE Co.
2431 NOWATA PLACE
BARTLESVILLE, OK 74006
(918) 338-2332

February 20, 2020

Osage County Oil and Gas EIS
BIA Osage Agency

Attn: Superintendent

P.O. Box 1539

Pawhuska, OK 74056

Re: Public Comment on Osage County Oil & Gas Draft Environmental Impact Statement

On behalf of Osage Land & Cattle Co. (OL&C), this letter is to provide our comment on the Osage County
Oil & Gas Draft Environmental Impact Statement (Draft EIS). We are in favor of a Record of Decision on
the NEPA EIS that supports more stringent environmental protection of the Osage County natural
resources that incorporates specific conditions of approval that are enforceable rather than relying upon
loosely-worded best management practices. OL&C has experienced first-hand the impact of questionable
oil & gas operations to ranch property, livestock, and more recently, the tributary of Bird Creek.

OL&C strongly supports Alternative 4 of the Draft EIS. With much of the current oil & gas production in
Osage County managed by smaller operators on limited budgets and negligible environmental and
regulatory staffing, poor operations decisions and practices become the norm without clear and
comprehensive regulatory procedures that govern, guide, and regulate oil & gas activities. An acceptance
of Alternative 4 helps to set the framework for a commitment to conditions of approval during the
planning stages and making key areas, worthy of protection, off-limits to new permits. Contrary to the
opinions of operators and tribal royalty interests, it is believed that this alternative will have minimal
impact on drilling schedules, permit timeliness, or overall production. What it will accomplish is an
increased emphasis on advanced planning and coordination.

Specific to the Draft EIS, OL&C wanted to include the following comments:

e The Purpose and Need Statement is framed in a manner that puts undo emphasis on the
“maximization of oil & gas production” and downplays the importance of environmental
conservation to Osage County, specifically in terms of socio-economic factors that are dependent
on resource conservation (i.e., agriculture/ranching and tourism). The purpose statement should
be to promote the leasing and development opportunities of the Osage Nation pursuant to the
1906 Act that emphasizes comprehensive and efficient administration of leases and to ensure the
protection and conservation of natural resources critical to Osage County;

e With respect to the Environmental Consequences analyses using Alternative 4, there is an
argument in the assumption that restrictions to access to the surface in the recognized sensitive
ecological areas, well-head protection zones, or sensitive water supplies is directly related to new





well development potential. This is a surface restriction, not a minerals restriction. For example,
a 35% reduction in surface land area does not automatically result to a 30-40% reduction in well
potential. While the restrictions of Alternative 4 may reduce the total surface land accessible
available for leasing, it does not necessarily restrict access to the minerals. In addition, geology
and market conditions remain the primary driver for a successful well and not all restricted surface
area is a viably productive area;

e Alternative 4 specifically calls out the Tallgrass Prairie Preserve as a protected resource. The
tallgrass prairie is not just a Preserve but is an endangered ecosystem that extends beyond the
Preserve. Osage County is fortunate to be one of the few remaining intact locations for tallgrass
prairie. Over the years in Osage County, the sliver of remaining tall grass prairie has been
tarnished from a history of oil & gas neglect ranging from improperly abandoned wells, pad sites
and infrastructure that has impacted not only the grasses, but the wildlife that is unique to the
tall grass prairie system. A good example of this is abandoned and dilapidated electrical
infrastructure to old well locations. This has had an impact of the Greater Prairie Chicken, which
exhibits a strong propensity to avoid tall structures such as overhead wires, pump jacks and tank
batteries that actually influence the maobility of the chicken, thereby fragmenting and decreasing
its available habitat. Alternative 4 should include the viable tall grass prairie as an exclusion zone,
eliminate any high-density sections within this prairie corridor or add conditions of approval that
minimize the fragmentation of tall grass prairie ecosystem and associated wildlife habitat.

Lastly, the adoption of Alternative 4 should serve as a cornerstone to develop and implement sweeping
Agency policy changes that govern, guide, and regulate the oil and gas industry. It has been documented
that the agencies regulating oil & gas development in Osage County have not historically been accountable
for the disposition of abandoned wells and associated facilities. In an October 2014 report by the U.S.
Department of Interior (USDI) Inspector General’s Office, the regulatory agency’s policies and procedures
were noted as being incomplete, not dated, ambiguous, and not enforceable. The wording in regulations
25 CFR Part 226 encourages inconsistent practices by operators, including not properly plugging and
leaving wells unsecure, susceptible to corrosion and providing preferential pathways for migration to
surface water or groundwater. It should be noted that responsible operators have typically addressed
these risks, but it is not enforceable for any abuse. A policy of “historically not plugging wells so that the
wells can potentially be operated later as technology advances the ability to recover additional oil and
gas” is prohibiting any restoration of the surface to pre-existing conditions and directly impacting the

environment.

As a ranching business with strong emphasis on resource conservation and wildlife management, we are
continually challenged by brine scars that extend deep beneath surface soils, surface water pollution, fish
kills, livestock injuries/death, undetected oil spills, and aging and abandoned equipment - all directly
related to oil & gas operations. It is time to realize that the damage is already happening and, if nothing
else, the Bureau of Indian Affairs needs to not let the policies continue and commit to adopting a program

of:
e establishing a clear commitment to preserving and conserving Osage County natural resources;





o developing specific regulatory guidelines that are comprehensive to all elements of oil & gas
operations; and

e developing an action plan that includes increased staffing to make the regulatory process
efficient, trackable and enforceable.

We cannot continue the path we have been on for the last several decades. As the USDI Inspector General
pointed out in their 2014 report (Report No. CR-EV-BIA-0002-2013), the same needs were noted in 1990
and again in 2014 that a strong position from the Agency is needed to bring program consistency and
operational guidance over the Osage oil & Gas operations, at the same time, providing protection
provisions for the County’s natural resources.

Sincerely,

%wm

James W, Biehl
Osage Land & Cattle Co.
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OSAGE LAND & CATTLE Co.
2431 NOWATA PLACE
BARTLESVILLE, OK 74006
(918) 338-2332

February 20, 2020

Osage County Qil and Gas EIS
BIA Osage Agency

Attn: Superintendent

P.0. Box 1539

Pawhuska, OK 74056

Re: Public Comment on Osage County Oil & Gas Draft Environmental Impact Statement

On behalf of Osage Land & Cattle Co. (OL&C), this letter is to provide our comment on the Osage County
0Oil & Gas Draft Environmental Impact Statement (Draft EIS). We are in favor of a Record of Decision on
the NEPA EIS that supports more stringent environmental protection of the Osage County natural
resources that incorporates specific conditions of approval that are enforceable rather than relying upon
loosely-worded best management practices. OL&C has experienced first-hand the impact of questionable
oil & gas operations to ranch property, livestock, and more recently, the tributary of Bird Creek.

OL&C strongly supports Alternative 4 of the Draft EIS. With much of the current oil & gas production in
Osage County managed by smaller operators on limited budgets and negligible environmental and
regulatory staffing, poor operations decisions and practices become the norm without clear and
comprehensive regulatory procedures that govern, guide, and regulate oil & gas activities. Anacceptance
of Alternative 4 helps to set the framework for a commitment to conditions of approval during the
planning stages and making key areas, worthy of protection, off-limits to new permits. Contrary to the
opinions of operators and tribal royalty interests, it is believed that this alternative will have minimal
impact on drilling schedules, permit timeliness, or overall production. What it will accomplish is an
increased emphasis on advanced planning and coordination.

Specific to the Draft EIS, OL&C wanted to include the following comments:

¢ The Purpose and Need Statement is framed in @ manner that puts undo emphasis on the
“maximization of oil & gas production” and downplays the importance of environmental
conservation to Osage County, specifically in terms of socio-economic factors that are dependent
on resource conservation (i.e., agriculture/ranching and tourism). The purpose statement should
be to promote the leasing and development opportunities of the Osage Nation pursuant to the
1906 Act that emphasizes comprehensive and efficient administration of leases and to ensure the
protection and conservation of natural resources critical to Osage County;

e With respect to the Environmental Consequences analyses using Alternative 4, there is an
argument in the assumption that restrictions to access to the surface in the recognized sensitive
ecological areas, well-head protection zones, or sensitive water supplies is directly related to new
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well development potential. This is a surface restriction, not a minerals restriction. For example,
a 35% reduction in surface land area does not automatically result to a 30-40% reduction in well
potential. While the restrictions of Alternative 4 may reduce the total surface land accessible
available for leasing, it does not necessarily restrict access to the minerals. In addition, geology
and market conditions remain the primary driver for a successful well and not all restricted surface
area is a viably productive area;

¢ Alternative 4 specifically calls out the Tallgrass Prairie Preserve as a protected resource. The
tallgrass prairie is not just a Preserve but is an endangered ecosystem that extends beyond the
Preserve. Osage County is fortunate to be one of the few remaining intact locations for tallgrass
prairie. Qver the years in Osage County, the sliver of remaining tall grass prairie has been
tarnished from a history of oil & gas neglect ranging from improperly abandoned wells, pad sites
and infrastructure that has impacted not only the grasses, but the wildlife that is unique to the
tall grass prairie system. A good example of this is abandoned and dilapidated electrical
infrastructure to old well locations. This has had an impact of the Greater Prairie Chicken, which
exhibits a strong propensity to avoid tall structures such as overhead wires, pump jacks and tank
batteries that actually influence the mobility of the chicken, thereby fragmenting and decreasing
its available habitat. Alternative 4 should include the viable tall grass prairie as an exclusion zone,
eliminate any high-density sections within this prairie corridor or add conditions of approval that
minimize the fragmentation of tall grass prairie ecosystem and associated wildlife habitat.

Lastly, the adoption of Alternative 4 should serve as a cornerstone to develop and implement sweeping
Agency policy changes that govern, guide, and regulate the oil and gas industry. It has been documented
that the agencies regulating oil & gas development in Osage County have not historically been accounta ble
for the disposition of abandoned wells and associated facilities. In an October 2014 report by the U.S.
Department of Interior (USDI) Inspector Gene ral's Office, the regulatory agency’s policies and procedures
were noted as being incomplete, not dated, ambiguous, and not enforceable. The wording in regulations
25 CFR Part 226 encourages inconsistent practices by operators, including not properly plugging and
leaving wells unsecure, susceptible to corrosion and providing preferential pathways for migration to
surface water or groundwater. It should be noted that responsible operators have typically addressed
these risks, but it is not enforceable for any abuse. A policy of “historically not plugging wells so that the
wells can potentially be operated later as technology advances the ability to recover additional oil and
gas” is prohibiting any restoration of the surface to pre-existing conditions and directly impacting the

environment,

As a ranching business with strong emphasis on resource conservation and wildlife management, we are
continually challenged by brine scars that extend deep beneath surface soils, surface water poliution, fish
kills, livestock injuries/death, undetected oil spills, and aging and abandoned equipment - all directly
related to oil & gas operations. It is time to realize that the damage is already happening and, if nothing
else, the Bureau of Indian Affairs needs to not let the policies continue and commit to adopting a program
of:

« establishing a clear commitment to preserving and conserving Osage County natural resources;
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o developing specific regulatory guidelines that are comprehensive to all elements of oil & gas
operations; and

¢ developing an action plan that includes increased staffing to moke the regulatory process
efficient, trackable and enforceable.

We cannot continue the path we have been on for the last several decades. As the USDI Inspector General
pointed out in their 2014 report (Report No. CR-EV-BIA-0002-2013), the same needs were noted in 1990
and again in 2014 that a strong position from the Agency is needed to bring program consistency and
operational guidance over the Osage oil & Gas operations, at the same time, providing protection
provisions for the County’s natural resources.

Sincerely,

%M@J/

James W, Biehl
Osage Land & Cattle Co.
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Osage Land & Cattle Co.
202 MAIN STREET, SUITE 3100
FORT WORTH, TEXAS 76102-3131

FACSIMILE
TO: BIA - Osage County EIS FROM: James W. Biehl
FAX: (918) 287-5700 PHONE: (817)390-8823
DATE: February 21, 2020 FAX: (817)390-8893

SUBIJECT: Comment Letter to EIS PAGES: 7
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Osage Land & Cattle Co.
202 MAIN STREET, SUITE 3100
FORT WORTH, TEXAS 76102-3131

FACSIMILE
TO: BIA - Osage County EIS FROM: James W. Biehl
FAX: (918) 287-5700 PHONE: (817)390-8823
DATE: February 21, 2020 FAX: (817)390-8893

SUBJECT: Comment Letter to EIS PAGES: 7







Francis Craig

From: mosby.halterman@bia.gov on behalf of EIS, Osage County Oil and Gas
<osagecountyoilandgaseis@bia.gov>

Sent: Friday, February 21, 2020 6:56 AM

To: Katie Patterson; Francis Craig

Subject: Fwd: [EXTERNAL] TERA

Mosby Halterman

Regional Environmental Scientist
Eastern Oklahoma Region, BIA
P.O. Box 8002

Muskogee, OK 74402-8002
Phone: 918-781-4660

Fax: 918-781-4667

---------- Forwarded message ---------

From: Jim Rementer <pakim211@yahoo.com>
Date: Thu, Feb 20, 2020 at 9:22 PM

Subject: [EXTERNAL] TERA

To: <osagecountyoilandgaseis@bia.gov>

| am Margaret Ann Bird, Osage tribal member, and a shareholder, and | protest TERA.

111 W Orange
Caney KS 67333
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STED 874,
o %,

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

g é Region 6
% & 1201 Elm Street, Suite 500
CT— Dallas, TX 75270-2102

December 31, 2019

Ms. Robin Phillips, Superintendent
Osage Agency

P. O. Box 1539

Pawhuska, Oklahoma 74056

In accordance with our responsibilities under Section 309 of the Clean Air Act (CAA), and the National
Environmental Policy Act (NEPA), the U.S. Environmental Protection Agency (EPA) has completed its
review of the Bureau of Indian Affairs (BIA) Draft Environmental Impact Statement (EIS) for the
Management of Osage Nation Oil and Gas Resources (CEQ No. 20190274). This programmatic EIS
analyzes the potential impacts of future oil and gas development on the surface estate and subsurface
mineral estate in Osage County, Oklahoma. Based on our review of the Draft EIS, the EPA offers the
following comments for your consideration.

EPA recommends the Final EIS incorporate information regarding the process for obtaining Clean
Water Act (CWA) 401 certification. The purpose of these certification reviews is to determine whether a
proposed discharge to surface waters under a federal permit (e.g., CWA Section 402 or Section 404) will
comply with water quality standards. The Oklahoma Department of Environmental Quality (ODEQ)
administers the CWA Section 401 water quality certification program in Oklahoma for projects on state
lands. However, on tribal land when a tribe has not received treatment in the same manner as a state for
the CWA Section 401 program, EPA retains responsibility for CWA 401 certification reviews. For the
2017 nationwide permits (NWP) under CWA Section 404; EPA Region 6 did not certify the use of the
2017 NWP’s for use in the Tulsa District. Rather, in accordance with Corps regulations at 33 CFR
330.4(c), anyone wanting to perform an activity subject to the NWPs (or under an individual CWA 404
permit) on tribal land is required to obtain an activity specific water quality certification, or waiver, from
EPA before proceeding under the NWP. We also note that a project requiring coverage under ODEQ’s
construction general permit, may also require coverage under EPA’s construction general permit for the
portion on tribal land.

EPA appreciates the opportunity to review the Draft EIS. Please send our office one copy of the Final
EIS when it is filed with the Office of Federal Activities. If you have any questions or concerns; contact
Keith Hayden of my staff at havden.keith@epa.gov or 214-665-2133.

Sincerely,

Arturo J. Blanco

Director
Office of Communities, Tribes and
Environmental Assessment

Page I of |






Francis Craig

From: Halterman, Mosby <mosby.halterman@bia.gov>

Sent: Monday, February 24, 2020 6:57 AM

To: Katie Patterson; Francis Craig; Osage County Oil and Gas EIS
Subject: Fwd: [EXTERNAL] Comments to Draft EIS

Mosby Halterman

Regional Environmental Scientist
Eastern Oklahoma Region, BIA
P.O. Box 8002

Muskogee, OK 74402-8002
Phone: 918-781-4660

Fax: 918-781-4667

—————————— Forwarded message ---------

From: <tom@cowboy.net>

Date: Fri, Feb 21, 2020 at 9:19 PM

Subject: [EXTERNAL] Comments to Draft EIS
To: <mosby.halterman@bia.gov>

It is my understanding that comments on the Draft EIS are to be made
until midnight tonight.

| am an Osage headright owner and reside in Osage County, Oklahoma.
while | have not read all 566 pages, | do support the comments made by
Hydration Engineering.

| am not in favor of anything that violates the U.S. Congressional Act

of 1906, that includes alternatives 3 and 4. It also appears that the

best management practices and the environmental impact of the proposed
action should be eliminated.

Cynthia Boone

This message has been scanned for viruses and
dangerous content by MailScanner, and is
believed to be clean.






Francis Craig

From: mosby.halterman@bia.gov on behalf of EIS, Osage County Oil and Gas
<osagecountyoilandgaseis@bia.gov>

Sent: Monday, February 24, 2020 6:53 AM

To: Katie Patterson; Francis Craig

Subject: Fwd: [EXTERNAL] Comments to Draft EIS

Mosby Halterman

Regional Environmental Scientist
Eastern Oklahoma Region, BIA
P.O. Box 8002

Muskogee, OK 74402-8002
Phone: 918-781-4660

Fax: 918-781-4667

---------- Forwarded message ---------

From: <tom@cowboy.net>

Date: Fri, Feb 21, 2020 at 9:30 PM

Subject: [EXTERNAL] Comments to Draft EIS
To: <osagecountyoilgaseis@bia.gov>

It is my understanding that comments to the Draft EIS can be submitted
until midnight this date.

| am an Osage headright owner and reside is Osage County, Oklahoma.
While | have not read all 566 pages, | support the comments made by
Hydration Engineering.

| am opposed to anything in the Draft EIS that violates the U.S.
Congressional Act of 1906 to include Alternatives 3 and 4. | also

support the comment that the best management practices including the
environmental impact of the proposed action should be eliminated.

Cynthia Boone

This message has been scanned for viruses and
dangerous content by MailScanner, and is
believed to be clean.






12/31/2019 DEPARTMENT OF THE INTERIOR Mail - [EXTERNAL] Well Operators

EIS, Osage County Oil and Gas <osagecountyoilandgaseis@bia.gov>

[EXTERNAL] Well Operators

2 messages

Morgan Caywood <MCaywood@blkmesa.com> Mon, Dec 9, 2019 at 8:58 AM
To: "osagecountyoilgaseis@bia.gov" <osagecountyoilgaseis@bia.gov>

Good morning,

How do | navigate your website to determine who the current lessee of BIA leases is or who is currently operating
wellbores already existing in Osage County? The production and operations data isn’t available through the OCC
website. | was able to determine who the named operator for the well, but | believe he is deceased and would like to
know who is currently the operator of the well.

Thank you,

Morgan Caywood

Land Manager

. @ BLACK MESA

Black Mesa Energy, LLC

401 S. Boston Ave., Suite 450
Tulsa, Oklahoma, 74103
918/933-4429 Office

http://www.blkmesa.com/

EIS, Osage County Oil and Gas <osagecountyoilandgaseis@bia.gov> Wed, Dec 11, 2019 at 7:59 AM
To: Morgan Caywood <MCaywood@blkmesa.com>

Good morning,

Any questions such as those should be directed to the Bureau of Indian Affairs' Osage Agency itself. Their main contact
number is 918-287-5700.

Respectfully,

Mosby Halterman

https://mail.google.com/mail/b/AH1rexRY_6snpgKGSthSF_QB9y-uJDd4hbj2zdjyONI1tvFE2nSi/u/0?ik=4dd8ded0af&view=pt&search=all&permthid=thr...  1/2



https://www.google.com/maps/search/401+S.+Boston+Ave.,+Suite+450+%0D%0A+Tulsa,+Oklahoma,+74103?entry=gmail&source=g

https://www.google.com/maps/search/401+S.+Boston+Ave.,+Suite+450+%0D%0A+Tulsa,+Oklahoma,+74103?entry=gmail&source=g

http://www.blkmesa.com/



12/31/2019 DEPARTMENT OF THE INTERIOR Mail - [EXTERNAL] Well Operators

Regional Environmental Scientist
Eastern Oklahoma Region, BIA
P.O. Box 8002

Muskogee, OK 74402-8002
Phone: 918-781-4660

Fax:  918-781-4667

[Quoted text hidden]

https://mail.google.com/mail/b/AH1rexRY_6snpgKGSthSF_QB9y-uJDd4hbj2zdjyONI1tvFE2nSi/u/0?ik=4dd8ded0af&view=pt&search=all&permthid=thr... 2/2
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February 6, 2020

Mrs. Robin Phillips, Superintendent via email and first class mail

BIA Osage Agency osagecountyoilandgaseis@bia.gov
Bureau of Indian Affairs

P.O. Box 1539

Pawhuska, Oklahoma 74056
Re:  Osage County Oil and Gas Draft Environmental Impact Statement
Dear Mrs. Phillips,

Thank you for the opportunity to comment on the Osage County Oil and Gas Draft
Environmental Impact Statement (DEIS). The Nature Conservancy (TNC) appreciates the Bureau
of Indian Affairs’ (BIA) efforts to prepare this document. TNC is concerned, however, that the
DEIS falls short of the mark on giving this action the requisite “hard look™ required under the
National Environmental Policy Act. Many of these shortcomings require revisions and additional
analysis that may likely require BIA to revise and recirculate the DEIS for further public review
and comment.

All of that said, based on the discussion and analysis provided in the DEIS, TNC believes
the BIA should identify Alternative 4 as the proposed action and preferred alternative because
Alternative 4 provides the best opportunity for achieving the important balance between
productive oil and gas activity and the protection of sensitive landscapes and resources. In
addition, Alternative 4 is the only action alternative that satisfies the purpose and need of the
proposed action, as discussed in our comments below.

1. Failure to Meet the Purpose and Need of the Proposed Action. As stated in the DEIS,
“[t]he objective of the alternatives is, to the extent possible, to promote oil and gas development
while avoiding or minimizing potential adverse impacts on surface owners, wildlife, and natural
and cultural resources from noise, traffic, excavation, dust, and other disturbances associated with
construction and operations under oil and gas leases.” DEIS, p. 2-2. The purpose of the BIA’s
action includes “protection of the environment,” “protection of the health and safety of the Osage
people,” and “prevents pollution.” DEIS, p. 1-3. The proposed action alternatives must be
reasonable, 40 CFR Section 1502.14, and to be reasonable, an action must, among other things,
meet the purpose and need of that action. See generally, Davis v. Mineta, 302 F.3d 1104, 1119
(10™ Cir. 2002). We believe Alternative 4 is the only action alternative that meets these criteria.

As currently presented, Alternative 2 fails to meet the required purpose and is thus not a
reasonable alternative. The DEIS expressly finds that the environmental consequences to virtually





every resource are worse under Alternative 2 than under the No Action Alternative, which is the
only alternative that is not required to conform to the purpose and need of the proposed action.
DEIS, p. 2-8. With respect to public health and safety, the DEIS is explicit that the impacts may
increase under this Alternative. “People living or working on or near a well site could be exposed
to higher levels of H2S compared with Alternative | (No Action) due to the lack of required air
quality measures.” DEIS, p. 4-79. Yet, while the focus of Alternative 2 is oil and gas development
at the cost of the environment, the number of new wells estimated under Alternative 2 is not
increased but is identical to that allowed under the No Action Alternative - the full foreseeable
amount of 4,761 wells. DEIS, pp. 2-9, 2-10. Thus, as compared to the No Action Alternative,
there is no promotion of oil and gas development nor is there any avoidance or minimization of
potential adverse impacts as required to meet the purpose of this action. In fact, Alternative 2 will
result in a substantial degradation of many environmental resources, as compared to business as
usual under the No Action Alternative. In addition to its potentially devastating environmental
impacts and harm to the public, we also believe Alternative 2 will result in delays (not just in the
permitting process which will require additional NEPA and ESA review but also in meaningful
responses and discourse with landowners), inconsistencies in decision-making, and potential
lawsuits. An alternative which is worse for the environment, worse for public health and safety,
worse for the permitting process, and with risks of lawsuits is simply not a reasonable alternative.

Alternative 3, as currently structured, does not appear to be much better in these respects
than Alternative 2. Alternative 3 divides Osage County into high-density and low-density areas.
In high-density areas, Alternative 3 applies the same, wholly inadequate Conditions of Approval
(COAs) as Alternative 2. At a minimum, Alternative 3 should apply the same COAs as the No
Action Alternative to high-density areas or, as an alternative, should adopt some additional COAs
to prevent further degradation (e.g., COAs 32, 33, 34, 35). In any event, the treatment of high-
density areas in Alternative 3 suffers from all of the same deficiencies as Alternative 2 and does
not result in a reasonable alternative,

Similar serious problems arise in low-density areas, which ostensibly are intended to have
a higher level of environmental protection. Alternative 3, however, allows the problematic and
unreasonable conversion of a low-density section into a high-density section based on the proposal
of the driller: “In sections where drilling additional wells changes the section from low to high
density, existing wells would continue to be managed according to low-density management, and
new wells would be managed according to high-density management.” DEIS, p. 2-12. When a
driller proposes to drill in a low-density area, the COAs applied to the drilling should be based on
the existing condition of section, i.e., those designed for a low-density area, so as to provide a
minimum level of environmental protection. But if the driller proposes to drill enough wells that
the density threshold is exceeded and the area subsequently converted to a high-density area, then
all of these many new wells drilled by the converter are apparently subject only to the wholly
inadequate COAs of Alternative 2. This apparent allowance creates perverse incentives for the
driller to propose enough wells to exceed the density threshold and could result in the widespread
conversion of low-density areas to high-density areas, with all of its attendant environmental
degradation. Under these circumstances, Alternative 3 may result in much the same environmental
degradation as Alternative 2, a clearly unreasonable result in light of the purpose of the proposed
action. Thus, this conversion allowance is perplexing and destroys the intended environmental
protections of a low-density vs. high-density distinction. It also largely discredits the subsequent





discussions in the DEIS on environmental consequences and cumulative effects pertaining to
Alternative 3, which fail to consider the likelihood and extensiveness of potential conversions from
low to high density and their impact on the studied environmental resources. To maintain the
reasonableness and credibility of Alternative 3, BIA should clarify that the driller proposing to
convert an area to high density will be obliged for all of its wells to follow the COAs applicable to
low density areas (and several others, as described below).

We also believe that all of the Action Alternatives fail in achieving the purpose of the
proposed action to the extent the COAs can be waived based on site-specific determinations
without any criteria or consideration of impacts. DEIS, p. 2-8. See further discussion on this issue
below.

2. Flawed Cumulative Effects Analyses. One of the project purposes in the DEIS is to
streamline the leasing process by “tiering” to the EIS. DEIS, pp. 1-3, 1-4, and App. E Figure 1-2.
However, the DEIS makes clear that the location of impacts from reasonable and foreseeable oil
and gas development in Osage County are unknown and that the actual impacts would be
determined through site-specific review as part of the APD process: “[T]his EIS provides a
programmatic or ‘big-picture’ level of analysis of oil and gas development in Osage County
because the future location of well pads, pipelines, access roads, and other surface facilities is
unknown. The location of individual wells and facilities, and the impacts associated with them,
would be determined as part of the APD process through site-specific environmental, biological,
and cultural compliance efforts as directed by the BIA.” DEIS, p. 4-3. While a site-specific
assessment is necessary and appropriate during the APD process, so is a cumulative effects
analysis taking into account the then-known information and reasonably foreseeable development.
Merely “tiering” to the EIS for cumulative effects will not be legally sufficient since that analysis
is expressly stated in the DEIS to be incomplete and does not aggregate the expected oil and gas
development and other reasonably foreseeable developments and assess their total impact on
individual environment resources. In essence, a complete cumulative effects analysis on each
individual resource must be done either in a programmatic or a project-specific NEPA document
or a combination thereof. If a complete cumulative effects analysis is not done at the programmatic
stage—as happened here due to the absence of any locational information—it must be done each
time a drilling project is undertaken. Council on Environmental Quality, Effective Use of
Programmatic NEPA Reviews, p. 15 (December 18, 2014). While we appreciate and understand
the enormity of the task before the BIA, the cumulative effects analysis cannot be left incomplete
in the EIS and then not be more fully developed during the leasing process once more complete
information and reasonably foreseeable developments become known or can be reasonably
projected. If BIA intends to “tier” to an admittedly incomplete programmatic cumulative effects
analysis at the project stage without further and detailed cumulative effects analysis, it will deprive
the public and the agency decisionmaker of necessary information intended to be supplied through
NEPA and leave the process open to lawsuits.

a

3 Insufficient Analyses of Environmental Consequences. While Chapter 4 of the DEIS
provides a good start of the environmental consequences of each alternative, it is lacking in several
respects:
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e The environmental consequences are discussed as if the COAs pertaining to each
alternative are certain. However, the DEIS makes clear that COAs for any permit
(regardless of the alternative) are actually uncertain: “The EIS does not list the exact set of
COAs that would be applied to each permit under an alternative. Under all alternatives,
the BIA may waive COAs or apply additional COAs based on site-specific
determinations.” DEIS, p. 2-8. This lack of certainty as to the COAs, and the failure to
consider that lack of certainty in the impacts, renders the rest of the EIS deficient and
inaccurate.

e The number and types of wells differ among the alternatives, yet those quantitative
differences and their differing impacts on specific environmental resources (e.g.. particular
rivers, vegetation types) are not reflected in any quantitative fashion in the Chapter 4
discussions.

e Infrastructure relative to oil and gas activities (including pipelines, roads, facilities, etc.)
are only nominally mentioned yet are some of the biggest contributors to environmental
degradation.

e The historical lack of inspections of leases and oil and gas activities, and enforcement of
violations, are also not considered in the discussion. Unless there is also a clear and
effective commitment of resources for inspections and enforcement, an analysis of
environmental impacts due to lack of compliance should also be part of the discussions and
cumulative effects. Mitigation measures, such as COAs, are simply not adequate unless
they are effectively enforced. Council on Environmental Quality, Appropriate Use of
Mitigation and Monitoring and Clarifying the Appropriate Use of Mitigated Findings of
No Significant Impact, 76 Fed. Reg. 3848-51 (Jan. 21, 2011).

4. Inclusion of Monitoring and Enforcement. We recommend that each alternative include
a comprehensive assessment of the risk of non-compliance, together with measures for monitoring
and enforcement and strategies for ensuring sufficient capacity to perform enforcement. As you
know, a historical issue has been the insufficient capacity of BIA to provide adequate field
oversight. With the additional protections in Alternative 4 and a portion of Alternative 3, a robust
monitoring program (with effective penalties for non-compliance) is crucial. Furthermore, an
effective monitoring and enforcement program is required in the CEQ regulations to ensure that
operators fully comply with the mitigation measures that are ultimately applied. 40 CFR 1505.2(c).

In developing measures for enhanced monitoring and enforcement, we again ask that BIA
consider sharing the enforcement/environmental protection role for the oil and gas activities with
another state or federal agency, such as the BLM or the Oklahoma Corporation Commission
(which is allowed under the BIA regulations, 25 CFR 226.1). Precedent exists for this
consideration. For example, the separation of management responsibilities from oversight and
enforcement was undertaken with the creation of the Bureau of Safety and Environmental
Enforcement and the Bureau of Ocean Energy Management as part of the reorganization of the
Bureau of Ocean Energy Management, Regulation and Enforcement.





As you know, the Evaluation conducted by the Office of Inspector General for the U.S.
Department of the Interior in October 2014 recommended that BIA enter into an MOU with BLM
to perform essential oil and gas operations on BIA’s behalf. We understand that in response to the
Evaluation, BIA has received additional funding to add four more Petroleum Engineering
Technicians and that all PETs have or will complete BLM training for field inspections. While
this is a good start, more is needed to be done. We recommend that the BLM training be mandatory
for all PETs, that one or more of the PETs be assigned to perform oversight of the COAs imposed
on drillers in Osage County, and that additional assistance for monitoring and enforcement be
obtained from BLM or OCC.

5. Conditions of Approval. As noted above, the DEIS allows the BIA to waive COAs based
on site-specific determinations but without any criteria or consideration of impacts. DEIS, p. 2-8.
At a minimum, no COA should be allowed to be waived without BIA Superintendent approval
and then only under a stringent set of circumstances (such as no environmental impact at the site
or cumulatively, and after consultation and input from the landowner). Without strict criteria,
waivers could be arbitrary, inconsistent and potentially subject to pressures from operators or third
parties.

We also request that the COAs be made applicable to existing leases and they not be waived
or exempted merely due to timing of leases or APDs.

As to the COAs themselves, we submit the following comments in furtherance of the
purpose and need of the proposed action, including “protection of the environment,” “protection
of the health and safety of the Osage people,” and “prevents pollution” (DEIS, p. 1-3):

a. All of the Action Alternatives. We recommend that the following new COAs be

added to each of the Action Alternatives:

(i) Prohibition of venting H2S;

(i) Co-location of well pads, roads, pipelines, facilities and other infrastructure where
feasible;

(iii)  Remediation of any brine scarring; and

(iv)  Robust monitoring and inspection of activities, including annual unannounced audit
of operations by an independent third-party environmental professional paid for by
the operator. After receipt of the audit produced pursuant to this COA, BIA should
promptly review and make an appropriate disposition of the audit, including
potential enforcement of violations and remediation of impacted areas.

b. Alternative 2 and Alternative 3 (high-density). As stated previously, all of the
COAs applicable to the No Action Alternative should be added to Alternative 2 and
Alternative 3 (high-density). These COAs are basic environmental and safety protections
(some of which are legally required) which take minimum time and expense to implement
and do not interfere with overall oil and gas development. There is no reasonable basis for
not applying them. In addition, COAs 29, 30, 33, and 34 should be added to Alternative 2
and Alternative 3 (high-density).






i Alternative 3 (low-density) and Alternative 4. We recommend that the following
new COAs be added to Alternative 3 (low-density) and Alternative 4 in order to achieve
the intended benefit of minimizing environmental degradation:

(i) Application of BLM’s gold book BMPs;

(i1) Baseline testing of proximate groundwater wells;

(iii)  Any approved flaring should be done in a manner to eliminate the visibility of the
flame and produced light using a closed-combustion chamber system. Current best
industry standards for flares follow API guidelines and utilize “clean-burn variable
tip flare” technology;

(iv)  Burial of power lines to the extent practicable; and

(v) For the protection of native grassland bird species:

- Elimination of vertical structures except where no alternatives exist;

- Installation of quality mufflers on pumpjacks and compressors that are powered
by internal combustion engines, and/or shield such equipment and loud electric
motors;

- Avoidance of traffic and other disturbances within several hundred yards of
known booming grounds (leks) during the breeding months of March through
May, in the morning from two hours prior to sunrise until three hours following
sunrise; and

- Consolidation of facilities and roads and locating them at the edge of open prairie
and off of prairie ridgelines and hilltops.

6. Application of the Mitigation Hierarchy in Each Action Alternative. As detailed in
our previous comment letters, the mitigation hierarchy should be applied in each of the Action
Alternatives, including: (i) landscape-scale review and evaluation of cumulative impacts; (ii)
avoidance of oil and gas development in sensitive environmental and cultural areas; (iii)
minimization efforts to reduce impacts (such as co-location of facilities and limited leasing in
impacted areas); and (iv) for impacts which cannot be avoided or further minimized, effective
mitigation measures and offsets. While the mitigation hierarchy is fairly well applied in
Alternative 4 (in particular, through landscape scale avoidance), it is largely absent in Alternatives
2 and 3 except as to the limited sensitive areas in Alternative 3. We believe that applying the
hierarchy is a basic and essential approach to decision-making, which will result in achievement
of the purpose and need through effective protection of the environment and the natural resources
of the Osage Nation.

7. Alternative-Specific Comments.

a. Alternative 2. As has already been discussed above, we do not believe that this
alternative is legally sufficient and should be removed from consideration.

b. Alternative 3. While TNC conceptually supports “high-density versus low-density”
as one consideration in planning, the driving considerations should be landscape-scale review and
evaluation of cumulative impacts to resource values, together with public safety concerns. An
existing high-density area should not be presumed to be without (or with only minimal) resources
worthy of protection with appropriate COAs. In fact, already impacted areas, like high density
areas, are in need of basic mitigation measures to prevent severe degradation. We encourage BIA





to reconsider its exclusive focus on “high versus low™ based on artificial geographic boundaries
and instead to supplement that factor with an approach which also accounts for natural resources,
potential ecological impacts, and public health. And, as discussed previously, we urge that BIA
eliminate the conversion allowance for drilling in low density areas which will exceed the density
threshold, so as to prevent any perverse incentives and potential for manipulation which could lead
to the widespread degradation of these less disturbed areas.

Furthermore, as previously discussed, we do not believe this alternative is legally sufficient
as to the application of Alternative 2 COAs to high-density areas. If Alternative 3 becomes BIA’s
preferred alternative, we request that the No Action Alternative COAs and COAs 28 and 31 apply
in high density areas (together with the other COAs recommended in paragraphs 5.a and 5.b
above), and that the allowance conversion discussed above be eliminated.

With respect to the sensitive areas, we request that all of the sensitive areas identified in
Alternative 4 be included as sensitive areas in Alternative 3. At a minimum, we request that
Alternative 3 apply the low-density COAs to all of the Alternative 4 sensitive areas (even if they
are considered high-density) and that those COAs be mandatory.

We also request that TNC’s Tallgrass Prairie Preserve be listed as a sensitive area in
Alternative 3 and that no permits for new ground-disturbing activities be approved. The preserve
was originally listed as a sensitive area in Alternative 3 in the preliminary draft alternatives
published in 2017 but has been removed as a sensitive area in Alternative 3 of the DEIS without
any explanation for this unjustified change. As the DEIS itself acknowledges, the Tallgrass Prairie
Preserve is the largest protected remnant of tallgrass prairie left on earth. DEIS, p. 3-57. The
DEIS heavily references the ecological resources of our preserve, together with its recreational and
visual benefits. “Management of the Tallgrass Prairie Preserve will continue to improve ecological
integrity of this stronghold of native tallgrass prairie in the planning area.” DEIS, p. 3-62. The
preserve is clearly a sensitive area, having been brought to its current state through intensive
ecological management, but continues to be at risk of environmental degradation with the existing
oil and gas activities — and at even higher risk if more ground-disturbing activities are allowed.
The existing activities create ongoing challenges in our management of the preserve, including
significant impacts and contamination to soil/water/air, fragmented landscapes, and significant
impacts to ABB and native grassland bird species due to continual disturbances. Our prescribed
fire program at the preserve, which is critical to managing the prairie, is a particular challenge
amidst the multitude of oil and gas wells and pipelines on the preserve. We have worked long and
hard with operators and we respect the rights of the Osage mineral estate. However, this is a fragile
landscape that can be, and has been, easily devastated and that requires additional protection.

c. Alternative 4. As previously noted, this is TNC’s preferred alternative together
with the additional COAs requested in paragraph 5 above. We appreciate that no permits will be
approved for new ground-disturbing activities in sensitive areas, and we ask that no exceptions to
that prohibition be allowed. In addition, we ask that all applicable COAs be made mandatory for
sensitive areas and that no waivers be permitted.

8. Biological Opinion. TNC appreciates that BIA has obtained a biological opinion on the
American burying beetle (“ABB”) and has made it available for public comment. We are






encouraged by the reasonable and prudent measures and terms and conditions included in this
Biological Opinion and urge BIA to ensure that each project covered by this program is required
to comply with each of these measures, terms, and conditions. To the extent that Alternative 2 and
Alternative 3 in high density areas are not covered by this Biological Opinion, unless BIA can
make a definitive “no effect” determination for the ABB, each project covered by these alternatives
will need to undergo a project-specific consultation and development of enforceable reasonable
and prudent measures and terms and conditions. As happened with this programmatic action, we
ask that BIA make available such project-specific Biological Opinion for public comment as part
of each project’s NEPA process. In addition, since this Biological Opinion expires in 2026 and
does not include any other species covered by the Endangered Species Act, we ask that BIA take
public comment as part of its NEPA process whenever a future programmatic consultation on the
ABB or a project-specific consultation on any non-ABB species might occur.

Thank you again for the opportunity to submit comments. This process continues to be
long and complex, and we appreciate BIA’s efforts. If you have any questions or would like any
additional information, please feel free to contact me at 918-585-1117 or at mfuhr@tnc.org.

Sincerely,

A e 4

Michael Fuhr
Oklahoma State Director
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November 26, 2019

Mr. Mosby Halterman

Regional Environmental Scientist
Eastern Oklahoma Region, BIA
P.O. Box 8002

Muskogee, OK 74402-8002

Email: mosby.halterman@bia.gov

Subject: EIS No. 20190274, Osage County Oil and Gas Draft Environmental Impact Statement
Dear Mr. Halterman,

The Osage Producers Association represents producers of, and service companies to, the oil and
gas industry in Osage County, Oklahoma. Our membership’s operations are an important and
critical component to the economy of Osage County, OK and the greater State of Oklahoma.
The Osage Producers Association will have substantive comments on the Osage County Oil and
Gas Draft Environmental Impact Statement (Notice of Availability published in the Federal
Register on November 22, 2019).

However, the comment period, falling over the holidays is unreasonable.

We request you please extend the comment period a few months to allow our members whose
business interests are directly impacted by this the opportunity to read and respond.

J7

Osage Pr&ducers Association
President

Sincerely,

Cc: Robin Phillips, Superintendent, Osage Agency
Evert Waller, Chairman, Osage Minerals Council






Osage Producers Association
P.O. Box 635
Hominy, OK 74035

January 16, 2020

Mr. Mosby Halterman

Regional Environmental Scientist
Eastern Oklahoma Region, BIA
P.O. Box 8002

Muskogee, OK 74402-8002

Sent via USPS and email to osagecountyoilgaseis@bia.gov

Subject: EIS No. 20190274, Draft, BIA, OK, Osage County Oil and Gas Draft Environmental
Impact Statement

Dear Mr. Halterman;

The Osage Producers Association was organized by producers and service industry supporting the
drilling for and production of Osage County, OK oil and gas. The organization communicates to
the membership on various subjects related to oil and production in Osage County. In the event
of proposed changes constituting significant impairments to the production of oil and gas
production in Osage County the OPA is the principal source of non-Federal analysis and comment
for the producers, purchasers, service and beneficiaries of continued economic exploitation of the
mineral resources, including hydrocarbons, helium and rare earth elements, of the Osage Mineral
Estate.

The history of oil and gas production in Osage County is an encapsulated history of the oil and gas
industry. Many of the Major oil companies can trace their beginning to Osage County. Many,
including Philips, Sinclair, Gulf and Getty were involved pre-statehood. Modern exploration for
hydrocarbons began in 1922 with publication by the United States Geological Society of Bulletin
686, Structure and Qil and Gas Resources of the Osage Reservation, Oklahoma (
https://pubs.er.usgs.gov/publication/b686 ). The purpose of Bulletin 686 is important to note for
the reader. “Responding to the imperative need for increasing to the utmost the petroleum
supply of the United States, the Geological Survey, since we entered the war [WW 1], has largely
concentrated its investigations of oil fields in the most promising undeveloped territory, such as
Wyoming and the midcontinent-Texas region, and especially in the Osage Reservation in
Oklahoma.”.

While the great discoveries of conventional reservoirs are in the past, as Bulletin 686 approaches
a centennial anniversary of publication, the documents relevance is significant today. The dozens
of plates illustrating the surface and near surface geological structure provide guidance on
hydrocarbon migration and accumulation and give evidence where future discoveries can be
made. The configuration of mapped domes, anticlines fractures, faults and lineaments are as
relevant today to mineral exploitation as they were in 1922 and even more so when coupled with





modern 2D and 3D seismic and aerial electromagnetic surveys, of the type currently being
undertaken by the United States Geological Survey.

Any regulation being considered which limit in any way exploitation of the Osage Mineral Estate
should take USGS Bulletin 686 into consideration.

The Environmental Impact Statement is of great importance to the membership of the OPA.
We submit the following comments on the Draft EIS:
Alternatives 3 and 4

The no new drilling provisions of Alternatives 3 and 4 significantly reduce the recoverable oil and
gas resources of the Osage mineral estate.

The Osage mineral estate was established by federal law, the 1906 Osage Allotment Act and
Amendments, it can not be changed by an Environmental Impact Statement. Therefore,
Alternatives 3 and 4 must be eliminated in the final version of the EIS.

In addition, the no new drilling areas include many existing oil and gas leases. On all of those
leases the lessee has the right to drill additional wells. Additional wells can be required to
maintain production and are a valued future opportunity.

A no new drilling limitation immediately reduces the value of existing leases. (Even the threat of
“no new drilling” has diminished the value of Osage oil and gas assets.) The source of funds for
compensation for finical losses of lessees is not described in the Draft EIS.

Alternatives 3 and 4 must be eliminated.
Permit processing efficiently

Our members require the Osage Agency to make significant improvements in the time required
for processing permit applications. A major contributor to the time required has been the practice
of applicant funded draft Environmental Assessments followed by review of those EAs by the
Agency staff.

It has been inferred that applicant funded EAs prepared for the Agency’s use in some way
expedite the process and has been accepted by applicants. However, there is no provision in the
Council on Environmental Quality rules that obligate a permit applicant to fund preparation of an
EA. Furthermore, an applicant that does not wish to fund EA preparation is entitled to efficient
permit processing, to even imply otherwise is extorsion.

To improve efficiency, we recommend the EIS include a sample EA for a typical well. This can be
created from a completed EA or a hypothetical well.

The BIA should then identify the unique applicant information required for the EA. Required
information could then accompany a Form 139. The Agency would apply the information to their
EA template and publish the EA with the Record of Decision.

Information readily available to the Agency from internet sources such as Soil Mapper and
Wetlands Mapper are not unique applicant information. A lease map showing new facilities is an
example of unique applicant information.





Rule making

The EIS is not the proper forum for introducing new rules. Whether called Conditions of Approval,
Best Management Practices, Superintendent’s Order, or Notice to Lessees the EIS must be based
on existing authorities. The authorities are described in 25 CFR 226 and a few laws that impose
additional responsibilities such as the National Historic Preservation Act.

The Draft EIS appears to assume that it is appropriate to impose a BIA defined Best Management
Practice (BMP) or a Condition of Approval (COA) to respond to a perceived environmental threat.
If the BIA feels a new rule is required it should propose the rule as a change in 25 CFR 226.

If the EIS includes lists of BMPs and COA:s it should also include the corresponding authority for
enforcement.

Failure to make a statement of environmental impact

The Draft EIS is, inappropriately, a list of perceived risks and the measures that might be applied
to counter the risks. The Draft EIS fails to make a detailed statement by the responsible official of
the environmental impact of the proposed action as required by Section 102 of the National
Environmental Policy Act (NEPA).

The proposed action is the continued management of the Osage mineral estate for the benefit of
the shareholders (defined by the 1906 Osage Allotment Act).

The best evidence of environmental impact is the consequences of actions of the Osage Agency
since the Agency rediscovered NEPA in 2014. Those consequences can be gleamed from the fifty
plus Environmental Assessments prepared by the Agency and/or by the, not too difficult, task of
just going to the well sites and looking.

Examination of the consequences might well result in recognition of problems, errors made, or
the need for additional regulations.

Reasonably Foreseeable Development Scenario

The Draft EIS’s Reasonably Foreseeable Development (RFD) scenario was prepared by the Indian
Energy Service Center in 2017 based on 2015 data. Oil wells drilled were forecast to make a
sudden increase to 100 wells per year in 2017 and then increase with oil price following an Energy
Information Administration “reference or baseline” price projection to about 185 wells per year in
2038. 3,208 total oil wells over twenty years.

Gas wells are forecast to be flat at 68 wells per year.

We find the basis for the oil well forecast to be thin and unpersuasive. Nevertheless, we believe
the oil well forecast is reasonable and on the hopeful side. The gas well forecast is more than
optimistic.

The Osage Producers Association is not able to offer a well drilling forecast. However, we believe
there are many oil drilling targets on existing leases served by existing infrastructure which will be
drilled if regulatory process efficiency is restored. Gas wells will largely be oil target
disappointments.





The western ranges of Osage County represent a large area of future discoveries. Absent largely
of conventional clastic reservoirs which dominate the producing fields of the eastern ranges, the
western ranges offer vast tracts of unleased, lightly explored lands. Many historic well bores
penetrating carbonate deposits of Pennsylvanian, Mississippian and Ordovician ages exhibit oil
and gas shows. The structural configuration and tectonic history are favorable for hydrocarbon
migration and trapping. Where porosity and permeability development are insufficient for
vertical exploitation, horizontal exploitation has been proven to be effective in economic
extraction.

The Oklahoma, Kansas, and Texas Final Joint EIS/Proposed BLM RMP and BIA Integrated RMP
(Integrated RMP), November 2019, devotes only four paragraphs in over 2,500 pages to
“Nonenergy Leasables”. There is significant focus by the United States to identify Rare Earth
Element deposits. The United States Geological Survey current focus is to “identify areas that may
have the potential to contain undiscovered critical mineral resources. Enhancement of our
domestic mineral supply will decrease the Nation’s reliance on foreign sources of minerals that
are fundamental to the Nation’s security and economy.” (https://www.usgs.gov/special-

topic/earthmri ).

The Integrated RMP includes considerable discussion of helium, appropriately omitting Osage
helium because helium is coproduced with natural gas and therefore within the scope of this
Draft EIS. In addition to potential mineral value of subsurface brines (coproduced with oil), helium
deposits in the western ranges are viable economic objectives. Helium deposits in Osage County,
OK were documented by the United States Geological Survey in Professional Paper 121, Helium-
Bearing Natural Gas. There exists today growing interest in investment in infrastructure required
to extract minerals from subsurface brines and economically process helium. The positive impact
by the beneficiaries of royalty interests in the Osage Mineral Estate are significant, and if
managed well could eclipse the future revenue generated through oil and gas extraction.

American Burying Beetle

The BLM resolved wild horse facility ABB Section 7 issues on 200,000 acres (mostly in Osage
County) by paying one dollar and acre to a fund overseen by the Nature Conservancy to benefit
the ABB.

The Osage Agency administers surface leases on restricted Indian land, this responsibility is
acknowledged in the Integrated RMP, November 2019, Volume 1, Page 3-238, Paragraph 3.6.18.
The anticipated Section 7 process (Biological Assessment and Biological Opinion) should place in
perspective the effects of cattle grazing on the ABB. (The BLM administers cattle grazing leases on
155 million acres in the US including endangered species habitat through a combination of EISs,
EAs, and where appropriate, Categorical Exclusions.)

The Osage Agency’s efforts to comply with the Endangered Species Act in addition to the National
Environmental Policy Act impede approvals necessary to sustain oil and gas production. These
efforts have delivered no discernible benefit to the ABB.

The Draft EIS devotes 147 pages of 566 total pages, Twenty-six percent, to the ABB in the form of
a BIA Biological Assessment and a resulting US FWS Biological Opinion. It appears that the
Biological Opinion, July 27, 2018, (Appendix B of the Draft EIS) is intended to be a statement





describing the necessary measures required of permit applicants to meet the Osage Agency’s
Section 7 ESA requirements. The Biological Opinion is obtuse; a year and one half later and the
Agency has not provided a clear explanation of ABB policy.

The Osage Producers Association was a co-plaintiff the lawsuit filed September 21, 2017 that
resulted in the US FWS proposal to change the ABB from Endangered to Threatened. The EIS
should acknowledge the unresolved status of the ABB or delay the EIS until the US FWS issues a
decision.

There may be further litigation which could delay a change in the ABB’s status. An interim ABB
policy is necessary to allow the functioning of the Osage oil and gas business.

In 2015 the Osage Producers Association commissioned Hydration Engineering, PLLC, to prepare a
chronology of events related to the ABB in Osage County. That chronology has been updated and
is included as the Appendix to these comments.

Mistakes, errors, secondary sources, etc.

Page ES-2, Paragraph ES.2: A reference is made to the 2014 and 2015 Programmatic EAs. These
have been deleted from the Agency’s website and should be restored until the EIS process is
completed.

Page ES-2, Paragraph ES.3: EAs are not the responsibility of the operator.
Page 2-23, COA 28: The BIA lacks the authority to regulate noise and visual impacts.

Page 3-7, Paragraph 3.2.2: The Indian Nations Council of Governments, 2030 Osage County
Comprehensive Plan is a poor secondary source for earthquakes, a reliable source is
http://www.ou.edu/ogs/research/earthquakes/catalogs .

Page 3-19: “Additional volumes of produced saline groundwater are likely reinjected in

other producing fields in the planning area, but data are not available from those

fields.” This information is relevant and should be readily available, the BIA should contact the US
EPA or the Osage Nation for information on Class Il injection wells.

Page 3-47, Paragraph 3.6.2: The highest elevation in Osage County, approximately 1,300 feet is in
the far northwest not near Wynona.

Page 3-75, Paragraph 3.10.1, Housing: Pawhuska and Hominy are cities. Recognized villages of the
Osage Nation are Grayhorse Indian Village, the Pawhuska Indian Village, and the Hominy Indian
Village.

Page 3-89, Paragraph 3.10.1, Environmental Justice: The EIS would benefit from stating that
Census tract 9400.2 is the extreme southeast corner of Osage County, 3,800 feet from Tulsa City
Hall, and 9400.6 encompasses the city of Pawhuska and the Pawhuska Indian Village.

Page 3-92, Paragraph 3.11.3, Trends: “Qil and gas development will continue to introduce risks to
public health and safety in Osage County. The risk level depends on such factors as the amount of
development and nature and type of mitigation measures implemented.” This and similar
gratuitous statements insinuate a level of risk that does not exist.





Page 3-92, Paragraph 3.12, Visual Resources: The Osage Windfarm is an affront to visual
resources and should be called out.

Page 3-94, Visual Resources: The referenced “byway” is U.S. 60. Although it does provide unique
views and vistas (the best in Oklahoma), there are no buffalo to be seen and no “estates of
Oklahoma'’s historic oil barons”, which would have been obvious had the Preparers traveled
across Osage County on U.S. 60.

Page 3-94, Visual Resources: Lighting from oil and gas related construction is not significant, less
than high school football. The largest operator in Osage County uses “air rigs” and does not
operate at night. When rotary rigs are used night, operation is about 5 days per well. Osage wells
are not at all like multi well horizontal operations that operate for weeks.

Page 3-95, Paragraph 3.12.3 Trends: The “modification” of the landscape due to oil and gas
development is minuscule compared to, for example, the reconstruction of US 60 between
Pawhuska and Bartlesville. “Predicted nationwide price increases” are not discussed in Section
3.16 or elsewhere in the DEIS.

Page 3-106, Paragraph 3.16.2 Current Conditions: To spud a well is to start the drilling process.

Page 3-106: It is best not to confuse flowback with produced water. Flowback occurs following
hydraulic fracturing and in quality and quantity is similar to the water and chemicals that were
introduced as fracking fluids. Produced water is formation water brought to the surface along
with oil and gas and may occur through the life of the well and increase over time.

Page 3-107: Produced water is not stored in pits in Osage County. It is not recycled except as a
water flood to enhance oil recovery. Produced water in Osage County is disposed of through Class
Il disposal wells regulated by the US EPA.

Page 3-113: Keystone State Park is on the south side of the Arkansas River, it is not in Osage
County.

Page 4-1, Paragraph 4.1 Introduction: The DEIS does not demonstrate the “team’s knowledge of
the planning area and its resources”.

Page 4-8, Table 4-1: The Spearhead and Flanagan South Pipeline “run through” approximately 50
miles of Osage County not 11.3 miles.

Page 4-9: Table 4-1: The Table failed to include the Chaparral (now Perdure Petroleum) CO2 flood
project.

Page 4-12, Paragraph 4.2.2 Impacts Common to All Alternatives: The DEIS has failed to account
for the substantial volume of produced water returned via Class Il disposal wells (Information
available from the US EPA or the Osage Nation). The incremental volume introduced by future
wells is, by comparison, modest. Substantial quantities of produced water have been reinjected in
Osage County for decades without causing seismicity.

Page 4-20, Groundwater: Dedicated wastewater treatment plants and municipal wastewater
treatment plants are not used for disposal of produced water in Osage County. Unlined earthen
pits are not used to contain produced water in Osage County.





Page 4-21, Impacts from Disposing of Produced Water: Produced water has not been stored in
unlined pits for decades. Produced water is never “fresh”.

Page 4-23, Indirect Impacts on Water Resources Due to Wastewater Disposal Associated with
Hydraulic Fracturing: Produced water is not “disposed of in pits” lined or unlined.

Page 4-25, Paragraph 4.3.4 Alternative 2: Land application of oil and wastewater are not practiced
in Osage County.

Page 4-28, Paragraph 4.3.7 Cumulative Impacts: The Preparers are advised to read the entire
paragraph from Page ES-9 of Assessment of the Potential Impacts of Hydraulic Fracturing for Oil
and Gas on Drinking Water Resources Executive Summary, External Review Draft, EPA/600/R-
15/047a, June 2015. The statement, “FracFocus 1.0 disclosures indicate that annual water use for
oil and gas development was 10 percent, or greater, of total annual water use in 6.5 percent of
the counties reporting”, is not relevant to Osage County.

Appendix A Page 12, Paragraph G. Infrastructure: Figure 14 is the standard DOT PHMSA map,
most of the pipelines shown are not connectable to Osage production.

Appendix A Page 16, Paragraph VII. Surface Disturbance Due to Oil and Gas Activity: We agree,
that is difficult, but not extremely difficult, to estimate the current surface disturbance of O&G. It
has been done, see: https://ec637f48-h460-4378-9729-

cab9e0febifc.filesusr.com/ugd/028647 02ad3201cd13488a8b38440c3706c382.pdf .

Summary

* Alternatives 3 and 4 are contrary to federal law and existing lease contracts and must be
deleted.

* Efficient permit processing anticipating as many as 185 new wells per year is necessary

¢ Compliance with the requirements of the National Environmental Policy Act is the
responsibility of the BIA

e The DEIS fails to include a description of the environmental impact of the BlAs
continued management of the Osage mineral estate
e Permit applicants are not required to prepare Environmental Assessments

e 25 CFR 226 are the rules prescribed by the Secretary of the Interior, the EIS is not a
forum for rule making

* A clear policy recognizing the interim status of the ABB should be proposed





Appendix

A Selected Chronology of Events Related to the Endangered Species Act and the American Burying
Beetle in Osage County Oklahoma, Fred Storer, P.E., Hydration Engineering, PLLC — December 23,
2019
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cc:
Membership, Osage Producers Association — via email

Geoffrey M. Standing Bear, Principal Chief of the Osage Nation — via email to
gstandingbear@osagenation-nsn.gov and sdecker@osagenation-nsn.gov

David Bernhardt, Secretary
Department of the Interior
1849 C Street, N.W.
Washington DC 20240

Osage Minerals Council via email to minerals@osagenation-nsn.gov

Katie Gillies, Director of Conservation, Oklahoma TNC — via email to smcquffin@tnc.org

Senator Jim Inhofe
1924 S. Utica Ave. #530
Tulsa, OK 74104

Senator James Langford
401 South Boston Avenue, Suite 2150
Tulsa, OK 74103

Jonna Polk, Field Supervisor, Oklahoma Ecological Services Field Office, FWS - via email to
Jonna Polk@fws.gov

Lou Phillips, Chair, Osage Shareholders Association- via email to tenderteacher7@gmail.com

Robin Phillips, Superintendent, Osage Agency, BIA — via email to Robin.Phillips@bia.gov

The Honorable J. Kevin Stitt
Governor, State of Oklahoma
Oklahoma State Capitol

2300 N Lincoln Blvd.

Oklahoma City, Oklahoma 73105

Pete Regan

Domestic Energy Producers Alliance
PO Box 33190

Tulsa, OK 74153

Bud Ground

Director of Regulatory Affairs

The Petroleum Alliance of Oklahoma
contact@okpetro.com






Mike Hunter

Office of the Oklahoma Attorney General
313 NE 21st Street

Oklahoma City, OK 73105

Arturo J. Blanco
Director, Office of Communities, Tribes and Environmental Assessment, US EPA

Blanco.arturo@Epa.gov

Mike Cantrell

Oklahoma Energy Producer’s Alliance
P.O. Box 2389

Ada, OK 74821





Appendix to Comments of the Osage Minerals Council regarding the Draft
Environmental Impact Statement of November 2019

A Selected Chronology of Events Related to the Endangered Species Act and the
American Burying Beetle in Osage County Oklahoma.

Fred Storer, P.E., Hydration Engineering, PLLC — December 23, 2019

Opinions, Questions, Clarifications, Comments, Supplemental Information, and are boxed.

January 1, 1970 — National Environmental Policy Act

Section 102(c) of NEPA requires a detailed statement by a responsible official on the environmental impact
of the proposed action.

December 28, 1973 — Endangered Species Act

Section 7 of the ESA requires Federal agencies to use their legal authorities to promote the
conservation purposes of the ESA and to consult with the FWS and NMFS, as appropriate, to ensure that
effects of actions they authorize, fund, or carry out are not likely to jeopardize the continued existence
of listed species. During consultation the “action” agency receives a “biological opinion” or concurrence
letter addressing the proposed action.

Section 10 of the ESA may be used by landowners including private citizens, corporations,
Tribes, States, and counties who want to develop property inhabited by listed species.

Clarification: The purpose of Section 10 is to exempt non-federal projects from an ESA section 9
enforcement. It is entirely at the applicant’s discretion. It is very unlikely to be used for a small
project. Section 9 enforcement has not been used for the ABB.

1980

Notes on Beetle Distributions, with a Discussion of Nicrophorus americanus Olivier and lts Abundance in
Collections (Coleoptera: Scarabaeidae, Lampyridae, and Silphidae)

Lloyd R. Davis, Jr., The Coleopterists Bulletin, Vol. 34, No. 2 (Jun. 1980), pp. 245-252

Clarification: Nicrophorus americanus is the scientific name of the American Burying Beetle
(ABB), Davis added Olivier in recognition of the French entomologist Guillaume Antoine Oliver
(1756-1814). This article is used as evidence that the ABB’s territory once extended from Road
Island to Missouri.

1982
An ABB specimen reported by FWS in 1982, Sequoyah County, Oklahoma. (1991 publication)

U.S. Fish and Wildlife Service, 1991. American Burying Beetle (Nicrophorus americanus) Recovery Plan.
Newton Corner, Massachusetts.






July 13, 1989

FWS publishes a final rule declaring the American Burying Beetle to be endangered. Federal Register,
Vol. 54, No. 133.

1991

FWS Recovery Plan: Two natural populations are reported, Block Island, Rl and eastern
Oklahoma. FWS reports one ABB specimen from Sequoyah County, OK in 1982. In 1991 ABB’s are
reported in Cherokee, Muskogee, and Latimer Counties, OK.

The plan was to protect and enhance (conduct research).

U.S. Fish and Wildlife Service, 1991. American Burying Beetle (Nicrophorus americanus) Recovery Plan.
Newton Corner, Massachusetts.

June 5, 1997

Secretarial Order (No. 3206): American Indian Tribal Rights, Federal-Tribal Trust Responsibilities, and the
Endangered Species Act

Signed by Bruce Babbitt, Sec. of Interior, and William Daley, Sec. of Commerce (Clinton’s second term).
“.... strives to ensure that Indian tribes do not bear a disproportionate burden for the conservation of
listed species, ..."

“Principle 3. (C) The Departments, as trustees, shall support tribal measures that preclude the need for
conservation restriction.”

Clarification: Endangered Species Act, Law, Policy, and Perspectives, Donald C. Baur and Wm.
Robert Irvan, (Editors), Second Edition, 2010, devotes an entire chapter to this subject,
“Indian Rights and the Endangered Species Act” by Mary Gray Holt.

The chapter describes in detail the circumstances leading to S.0. 3206.

Mary Gray Holt concludes: “Twelve years later (written 2009), the legal conflict between the
traditional canons of Indian law and the Endangered Species Act remains unresolved. It
seems quite likely that Secretarial Order No. 3206 successfully holds that conflict in an angle
of repose.”

2007

Dr. Daniel Howard discovered ABBs on the Tallgrass Preserve while doing research on prairie mole
crickets, Gryllotalpa major Saussure.

June 5, 2007
The Bureau of Land Management published a Finding of No Significant Impact/Decision Record, Finding

of No Significant Impact (Based on EA-020-2007-106, May 25, 2007) on proposed federal oil and gas
leases in Arkansas which included several counties of known ABB habitat.





The EA covers 13 proposed lease tracks this statement is typical of those in ABB counties: Page 24, EOI
(Expression of Interest) 202,

“This proposed lease is within five miles of the Ozark National Forest and the existing ABB BO
(Biological Opinion) would require the applicant of any project where disturbance would total over 3
acres to conduct a trap and release program for American burying beetle utilizing accepted protocols
outlined in the reasonable and prudent measures in the programmatic biological opinion written by the
U.S. Fish and Wildlife Service, Conway Ecological Services Office and dated December 19, 2006.

Comment: A 3-acre threshold would made Osage oil and gas projects exempt from ABB
requirements. ABB policies are inconsistent between regional offices. Arkansas reports to Region
4, Atlanta. Oklahoma to Region 2, Albuquerque. Kansas, Nebraska, and South Dakota to Region 6,
Lakewood, Colorado.

March 2008

FWS 5-Year ABB Review published.

U.S. Fish and Wildlife Service, March 2008. American Burying Beetle (Nicrophorus americanus) 5-Year
Review Summary and Evaluation. New England Field Office, Concord, New Hampshire.

Opinion: This is the singular important work of FWS regarding the ABB. It is the work of Michael
Amaral, Sr. (now retired) Endangered Species Specialist in the U.S. Fish and Wildlife
Service's (USFWS) New England Field Office (NEFO) and lead recovery coordinator
for the species.

Supplemental Information: For a copy of the (only) 5-Year review email
Fred.Storer@hydrationengineering.com

“A rank of 5c indicates that the listed taxon is a full species facing a high degree of threat and with a low
recovery potential. The suffix “c” connotes conflict with construction or other development projects.”
(Page 2)

“After 1991, the ABB was found to be distributed more broadly across eastern Oklahoma into western
Arkansas and into large areas of central Nebraska.” (Page 4)

“Two large land areas near TNC Tallgrass Prairie are enrolled in the Bureau of Land Management’s
program for maintaining wild horses taken from Federal land in the West. At least one more wild horse
facility is proposed in this same general area. These facilities, depending on stocking rates, could be
incompatible with habitat maintenance for small birds and mammals.” (Page 28)

Opinion: This was not speculation, the FWS was quite familiar with wild horse environmental issues
including endangered species. | suspect that it did not occur to Mr. Amaral that cattle grazing leases
would be an issue related to the ABB. At that time the federal nexus resulting from Osage grazing
leases administered by the BIA was not appreciated.

“....red cedar encroachment reduces the numbers of most silpid species present and degrades the
habitat for burying beetles by limiting their ability to forage for carrion. ... Expanding residential
development and associated light population of the night-time sky is cause for concern ....” (Page 28)

“ ... vertebrate predators have the potential to compromise the persistence of ABB occurrences by
impacting the carrion resources upon which the ABB depends. For example, feral cats on Block Island





may be a potential predator of ring-necked pheasants which have become naturalized on the island and
are believed to be a primary carrion source for the ABB on the island.” (Page 31)

“The ABB is capable of moving considerable distances across the landscape (e.g. 1 km per night) in
search of carrion for both food and reproduction. This characteristic, along with the practical reality
that they must be lured into traps to determine presence, makes it difficult to accurately define and
delineate ABB essential habitat in need of protection. .... it is difficult to clearly distinguish between an
area that constitutes ABB habitat in a nearby area that does not. Therefore, in many situations it is
difficult to apply the protective provisions under sections 7 and 9 of the ESA, because the use of baited
pitfall trips may successfully capture beetles in locations where it is simply transient or present only
opportunistically due to the carrion provided in the trap. ... it is the species’ unique life history and
ecology make the implementation of available protective measures to perpetuate the essential features
of ABB habitat particularly challenging. ... Simply put, the ecology of this species requires landscape-
level conservation rather than a perpetual attempt to protect specific ABB occurrences in response to
smaller-scale project reviews.” (Page 31) Emphasis is ours.

“The plan’s interim objective of eliminating the risk of immediate extinction has been met. The
reclassification objective is based on demonstrating that the risk of extinction is no longer probable,
and the criteria for this objective focus on the re-establishment of a representative distribution of the
species in all four geographic portions of its former range.” (Page 34) Emphasis is ours.

Opinion: Reclassification objective was to change the status from Endangered to Threatened.
Because the FWS saw the need as establishing the ABB in other parts of the ABB’s former range
there was no value in supporting a conservation bank in Oklahoma and no value in mitigating minor
habit loss from oil and gas activities (while habit loss from urban sprawl and rural residences runs
amuck).

From 4.0 Recommendations for Future Actions;

“4.0 Develop conservation strategies that emphasize the protection of essential features of large
occupied habitats (minimally fragmented landscapes with abundant carrion species and de-emphasize
small scale, site specific project reviews.” (Page 36) Our emphasis.

“5.0 Develop Programmatic Biological Opinions with Federal agencies where appropriate to address
section 7 consultation regarding the ABB at the landscape level, rather than by individual projects.
This will not only afford the ABB protection and minimization of take but can better aid in the long-
term conservation of the ABB.” (Page 36) Our emphasis.

Opinion: These are “instructions” from the FWS to the FWS. “Find a beetle, don’t find a beetle,
buy stock in a Beetle Bank” is not following the “instructions”. Two acres for an oil well is not a
landscape.






“7.0 Seek opportunities to partner with the Natural Resource Conservation Service and large private
landowners to enroll ABB habitat in the Conservation Reserve Program CRP program and utilize other
USDA and USFWS programs to restore and enhance ABB habitat through native species management.”
(Page 36)

Comment: Based on a visit to the Washington County USDA office on May 1, 2015 and it was
apparent that the USDA NRCS programs in Washington County have no connection or knowledge
of the ABB vis-a-via the ESA, NEPA, or the FWS.

2008

“In 2008, the BLM and the U.S. Fish and Wildlife Service (FWS) developed a Consultation Agreement
regarding operation of the BLM’s wild horse use long-term holding facilities within American burying
beetle habitat in Oklahoma.”

Letter Joan Guilfoyle, Chief, Wild Horse and Burro Division, Bureau of Land Management to Fred Storer,
October 3, 2014.

August 14, 2009

The BLM requested Section 7 consultation with the FWS for the Wild Horse Long Term Holding Facility

April 1, 2010

The Oklahoma Field Office of the FWS published a Biological Opinion re the Wild Horse Long Term Holding
Facility. The Biological Opinion listed 10 facilities, 139,868, acres in Osage County.

The ABB conservation measures agreed by the BLM included:
® Minimization of the size of new surface disturbing activities to below 1.2 acres
e Contribution of $200,000 ($1/acre) for conservation efforts to the Oklahoma Chapter of The
Nature Conservancy “for the purposes of ABB conservation in the tallgrass-prairie habitats of
Oklahoma”

Opinion: This Biological Opinion is a high-quality effort of the Oklahoma Field Office and contains
useful ABB information and references.

Supplemental Information: For a copy of the Wild Horse Biological Opinion email
Fred.Storer@hydrationengineering.com






2009

FWA/ODOT/USFWS/TNC - Oklahoma: American Burying Beetle Conservation and Transportation
Improvement Streamlining Initiative

“Past consultations for the ABB on individual projects were costly, time-consuming, and resulted in few
conservation results for the species. This new programmatic initiative aims to provide proactive
conservation for the ABB that would allow ODOT and FHWA to comply with the Endangered Species Act
(ESA). In order to accomplish this goal, ODOT, FHWA, and the USFWS have partnered with The Nature
Conservancy (TNC), a non-governmental organization, to develop an initiative that would satisfy FHWA's
ESA Section 7 Consultation for the ABB as well as provide for the conservation of the species within
Oklahoma. The key to this initiative is TNC's American Burying Beetle Conservation Fund. The ODOT
contributes monies to the Fund, which is held by TNC and used by the USFWS to enhance the
conservation of the ABB in advance of potential impacts to the species from transportation projects.

Federal Highway Administration describes “Oklahoma: American Burying Beetle Conservation and
Transportation Improvement Streamlining Initiative” on the FWA website. “ODOT places funds that
would have been spent on surveys and trap and relocations for individual projects directly into the ABB
Conservation Fund. Money in the Conservation Fund provides for ABB research, land acquisition,
conservation easements, and other conservation measure determined by the USFWS as appropriate
mitigation for future transportation projects. The result is more meaningful ABB conservation than what
would have been provided by continuing individual project-specific procedures on transportation
projects within the range of the ABB.” .... “For more information, contact Julianne Hoagland at
jhoagland@odot.org”

Comment: This arrangement is like the BLM’s for wild horse pasture. As of June 24, 2015 was still
posted on the FHWA website. http://environment.fhwa.dot.gov/ecosystems/eei/ok09.asp
5/3/2015

February 12, 2010

The Journal of Insect Conservation accepts for publication: Using species distribution models to guide
conservation at the state level: the endangered American burying beetle (Nicrophorus americanus) in
Oklahoma by Crawford and Hoagland.

Crawford, H.C. and Hoagland, Using species distribution models to guide conservation at the state level:
the endangered American burying beetle (Nicrophorus americanus) in Oklahoma , Journal of Insect
Conservation, February 27, 2010.

2010 End of Year

The Nature Conservancy reports in Oklahoma year in review 2010:

“Developers now have the option to aid in the conservation of the ABB and mitigate for habitat lost due
to their development actions by donating to the ABB Fund and consulting formally with the Service. The
Oklahoma Department of Transportation has joined in the ABB Fund arrangement and provides for long-
term conservation to the ABB by making annual contributions to offset habitat loss from their highway
and bridge improvement projects. The ABB Funds can be utilized by The Conservancy for land
acquisition, conservation easements, habitat restoration and research in areas of ABB existence. In
2010, ABB funds were used to purchase several in-holdings at the Tallgrass Prairie Preserve and to
support additional ABB research at that location. Research results will be used to guide conservation
efforts in Oklahoma and elsewhere.”





http://www.nature.org/ourinitiatives/regions/northamerica/unitedstates/oklahoma/oklahoma-2010-
1.pdf

Opinion: This was the best money spent on the ABB. Had the money spent on presence/absence
surveys in Osage County been directed here the ABB would be much better off.

September 2012

FWS reported that it began working with the Muddy Boggy Conservation Bank.

http://www.fws.gov/southwest/docs/AMERICANBURYINGBEETLECONSERVATIOnOK.pdf

November 7, 2012

Article, Using Spatial Models to Target Conservation Efforts for the Endangered American Burying
Beetle, Luke A. Bell, Priscilla H. C. Crawford, Anita L. Barstow, Chris D. Tanner and Dixie L. Porter,
accepted for publication by The Open Entomology Journal.

Bell et al, Using Spatial Models to Target Conservation Efforts for the Endangered American Burying
Beetle, The Open Entomology Journal, 2013, 7, 1-8

December 31, 2012

FWS Report of Osage County ABB survey results for 2012: 217 total samples, 28.6 % positive.

http://www.fws.gov/southwest/es/oklahoma/Documents/ABB/Surveying%20final/ABB%20Location%20
Data%202012.pdf

June 1, 2012

American burying beetle (ABB) Nicrophorus americanus is updated by the Oklahoma FWS office.

This document uses the 1.2-acre test. “Will your project disturb more than 1.2 acres and ABB is on your
official species list? No-Your project will Not Likely Adversely Affect ABB. Document this determination
on your species conclusion table and submit it with your project consultation package. Your project can
move forward without further consideration of ABB.”

August 17, 2012

Drs. Daniel Howard and Carrie L. Hall reported to FWS, An update on the status of the American burying
beetle at The Nature Conservancy's Tallgrass Prairie Preserve in Oklahoma, “The population here was
found to be associated with regions holding silty-loam soils, with light to no grazing, and with frequent
prescribed burns.






December 31, 2013

FWS Report of Osage County ABB survey results for 2013:

Year Total Samples % Positive

2012 217 28.6

2013 162 3.1
http://www.fws.gov/southwest/es/oklahoma/Documents/ABB/Surveying%20final/ABB%20Location%20
Data%202013.pdf

August 1, 2013

Jessica Jurzenski’s PhD thesis on the ABB, University of Nebraska.

Opinion: An example of the quality ABB work done at the University of Nebraska.

March 2013

American Burying Beetle, A Species Conservation Assessment for the Nebraska Legacy Project, Melissa J.
Panella, Nebraska Game and Parks Commission.

Opinion: This publication includes recommendations which are reflected in Nebraska’s practical
practices.

March 4, 2013

Oklahoma Independent Petroleum Association (OIPA), Brian Woodard, VP Regulatory Affairs,
comments on the FWS’s Notice of Intent to Prepare a Draft Impact Statement for a General
Conservation Plan for the American Burying Beetle for Pipelines and Well Field Development in
Oklahoma and Texas. (19 pages)

Regarding the Section 10 process: “Because the voluntary decision to pursue an ITP (Incidental Take
Permit) lies with the prospective permittee, the applicant selects the desired coverage and scope of the
conservation plan and permits. (Page 5) Woodard is arguing that the FWS should be flexible with the
strategy to be used for mitigation.

“As CEQ (Council on Environmental Quality, the NEPA agency) has explained, “reasonable alternatives
include those that are practical or feasible from the technical and economic standpoint and using
common sense .......”" (Page 11)

“The Service has indicated that it currently plans to authorize only one general method of mitigation
under the GCP — habitat conservation in the form of mitigation banks and permittee-responsible
mitigation. While we agree that those mitigation methods generally are effective, and OIPA supports
their inclusion in the GCP, we have significant concerns that limiting the approved mitigation measures
to only those two options will render mitigation infeasible.” (Page 12)

“Our concerns with FWS limiting the approved mitigation measures to a banking credit program and
permittee-responsible mitigation center on two principal issues: (1) the mitigation banking option
would be cost-prohibitive; and (2) the permittee-responsible mitigation will be impracticable.” (Page
12)





“In lieu fee mitigation — The option of in lieu fee mitigation (e.g. conservation funds) has been
conspicuously absent from FWS’s discussions of possible mitigation measures under the GCP. That
oversight is particularly troubling to OIPA. FES has long endorsed payment of in lieu fees as a
proven mitigation technique under the ESA and continues to support conservation funds to
protect numerous species in states across the country. The ABB and Oklahoma are no exception. In
fact, the Service recently has supported at least two conservation funds and one conservation trust
to address ABB impacts within the state, the latter of which it approved specifically to mitigate ABB
impacts from a pipeline project. See, e.g., The Nature Conservancy’s ABB Conservation Fund; OKkl.
Dep’t of Transp. ABB Conservation and Transportation Improvement Streamlining Initiative
(available at http://www.environment.fhwa.dot.gov/ecosystems/eci/ok09.asp ); Conservation Trust
Agreement for TransCanada Keystone Pipeline (2011).”

Brian Woodard, VP Regulatory Affairs, OIPA to Field Supervisor, Oklahoma Ecological Services Field
Office, U.S. Fish and Wildlife Service, Notice of Intent to Prepare a Draft Environmental Impact
Statement for a General Conservation Plan for the American Burying Beetle for Pipelines and Well
Field Development in Oklahoma and Kansas, March 4, 2013.

April 25, 2013

Oklahoma Ecological Services Field Office American Burying Beetle Carrion Removal Protocol is issued.

Prior to August 6, 2013

The Oklahoma FWS removed the reference to 1.2 acres as a discountable (insignificant)
threshold. This is reported in FWS meeting notes, American Burying Beetle Science Review
August 6-7, 2013.

February 6, 2014

Article from Public Employees for Environmental Responsibility

“Managers within the U.S. Fish and Wildlife Service (FWS) overrode their scientific experts to adopt
an inaccurate map based on a flawed model that significantly shrank the range of an endangered
species, according to agency investigative reports released today by Public Employees for
Environmental Responsibility (PEER). The managers not only retaliated against scientists who voiced
objections but rushed into publication of bogus scientific journal article to cover their tracks.”

“Based on complaints from FWS scientists, specially convened Scientific Integrity Review Panels
found two “high-level” officials guilty of scientific misconduct. The panels found that Dixie Porter,
supervisor of the FWS Oklahoma Ecological services field office in Tulsa, Oklahoma, and Luke Bell,
FWS Branch Chief for Threatened and Endangered Species and Contaminants...”

http://www.peer.org/news/news-releases/2014/02/18/senior-officials-skewed-science-to-benefit-

xl- pipeline/ 9/22/2014
http://www.eenews.net/stories/1059994174 9/21/2014






http://www.peer.org/assets/docs/doi/2 6 14 Supplemental report summary.pdf 5/2/2015

Supplemental Information: See the article posted at November 4, 2012 above.

May 21, 2014

FWS — Tulsa on establishing mitigation lands

“Mitigation and offset programs, including conservation banks, for federally listed species are proving
effective at mitigating the effects of take of listed species, including effects from loss of species
habitat | many states. ... The Service recommends offsetting the effects of taking through
conservation (protection, preservation, and management) of ABB habit in perpetuity (referred to
herein as “mitigation lands”) to assist in recovery efforts of the ABB.”

U.S. Fish and Wildlife Service, May 2014, American Burying Beetle Conservation Strategy For
the Establishment, Management, and Operations of Mitigation Lands, Southwest Region

Comment: The only reference to the 2008 5-Year FWS plan was to the historic range of the ABB.
There is no acknowledgement that a conservation bank is counter to the 2008 5-Year plan.

May 21, 2014

FWS — Tulsa Publishes OIL AND GAS INDUSTRY CONSERVATION PLAN Associated with the Issuance
of Endangered Species Act Section 10(a)(1)(B) Permits for the American Burying Beetle in
Oklahoma

“COOPERATORS: U.S. Fish and Wildlife Service; Individual Oil and Gas project proponents
engaged in exploration, development, extraction, or transport of crude oil, natural gas,
and/or petroleum products; Oklahoma Independent Petroleum Association (o1PA)
members.” (Page 2)

Comment: Note the comment of OIPA under March 4, 2013 and the careful use of
“members”.

Opinion: A Section 10 permit is attractive to high cost projects where there is significant legal
or political risk regarding an endangered species. The use of the term “COOPERATORS” may
not be appropriate.

“FUNDING PLAN: Applicants are committed to full implementation of the ICP and will
mitigate for all unavoidable impacts according to the Mitigation Strategy for the ABB and
the anticipated impacts described in their Individual Project Package (IPP) application
(Section 7.2.1). Funding assurances will be provided with their Individual Project Package
application (Section 6.0).” (Page 2)

“Participation in the ICP and an application for take is voluntary.” (Page 4)





Opinion: You can’t be ordered by the BIA or the FWS to obtain a Section 10 permit.

“We developed this document in cooperation with the Oklahoma Independent Petroleum
Association (OIPA), its members, and other interested oil and gas companies in an effort to
best meet the current and anticipated needs of the industry and the Service’s statutory and
regulatory requirements.” (Page 5)

Comment: Osage oil and gas companies did not cooperate.

“Mitigation Land Options

..... Project proponents should consult their Incidental Take Permit associated with their approved
Habitat Conservation Plan or Incidental Take Statement .. for the correct type and number of credits
to purchase. ... 2. Conservation Banks: Conservation banks are mitigation lands that are established
by a party other than the project proponent, referred to as the Bank Sponsor. ... “(Page 5)

“Permits issued under the ICP may cover new construction for up to 24 months and operation and
maintenance activities for up to20 years after Permit issuance. Permit duration will not exceed 20
years. Therefore, take issued under this ICP may occur for a maximum of 22 years following ICP
authorization.” (Page 8)

“The only alternative to the proposed incidental taking we considered is for project proponents
to avoid any actions that could result in take of ABB within the species’ range. Under this
alternative, some exploration, development, and transportation of crude oil, natural gas, and
petroleum products would be curtailed within the range of the ABB (to avoid take of the
species) and therefore would not meet the needs of project proponents. Complete avoidance
of ABB habitat is not practical or feasible for most oil and gas industry activities within the
Planning Area.” (Page 9)

Comment: Several Osage oil and gas projects have been abandoned or postponed indefinitely
rather than obtaining a Section 10 permit.

“2.0 COVERED ACTIVITIES

2.1 Upstream Production

Upstream production, as defined by this ICP, includes activities associated with oil, natural
gas, and other petroleum products and development of the infrastructure required to extract
those resources. Covered activities associated with upstream production include:

Geophysical Exploration —also known as seismic exploration

Construction, operation, and maintenance of new and existing well field

infrastructure and decommissioning of obsolete facilities, including:

Well pads, Drilling and completion activities, Wells, Gas flaring, Work and access roads,
Electrical distribution lines (voltage must be 34.5 kilovolts (kV) or less), Off-site impoundments,
Communication towers





“3.1.2 Life History

ABBs have been reported moving distances ranging from 0.10 to 18.6 miles (0.16 to 30
kilometers) in various parts of their range (Bedick et al. 1999, Creighton and Schnell 1998,
Jurzenski et al. 2011, Schnell et al. 1997-2006). Creighton and Schnell (1998) conducted a study
on movement patterns of ABBs at Camp Gruber and Fort Chaffee in 1992 and 1993. The
longest distance recorded for an individual was 6.2 miles (10 kilometers) over six nights, or
approximately 1.03 miles (1.66 kilometers) per night, and the maximum distance moved by one
ABB was 1.8 miles (2.9 kilometers) in one night (Creighton and Schnell 1998). Schnell et al.
(1997-2006) reported a one day movement of 2.6 miles (4.18 kilometers). Considering the
ABB’s mobility, small size, recorded movement distances, and distance from which they can
detect carrion, the Service considers presence/absence surveys to be conservatively effective
over a distance of 0.5 miles (0.8 kilometers).

find them. Accepted, there were no ABBs within 0.5 miles the five nights of the survey. That does
not mean there will be no ABBs within 0.5 miles on night 6 (or two years after a drilling permit is

it.

Opinion: Presence/absence surveys are not a useful tool for predicting the future location of

in locations where it is simply transient or present only opportunistically due to the carrion
provided in the trap.”

Comment: The FWS is saying that if there are ABBs within 0.5 miles a presence/absence survey will

issued). A dead cow, deer, etc. can be detected miles away and an ABB can move miles in one day.
If a transient ABB couple finds the right-size carrion in the neighborhood they might well sequester

ABBs. The FWS referenced 2008a, FWS 5-Year ABB Review, four times in the ICP yet they failed to
read page 31, “Therefore, in many situations it is difficult to apply the protective provisions under
sections 7 and 9 of the ESA, because the use of baited pitfall trips may successfully capture beetles

“3.1.2.1 Areas Unfavorable for the ABB

While the ABB uses a wide variety of habitats, the Service currently believes that areas
exhibiting the following characteristics are unfavorable for use by ABBs based on
disturbance regime, vegetation structure, unsuitable soil conditions, and carrion

availability:

1. Land that is tilled on a regular basis, planted in monoculture, and does not contain
native vegetation.

2. Pastures or grasslands that have been maintained through frequent mowing,
grazing, or herbicide application at a height of 20 cm (8 inches) or less.

Comment: Grazing to less than 8 inches is common, photographic evidence must be presented
with permit applications.

3. Land that has already been developed and no longer exhibits surficial topsoil, leaf

litter, or vegetation.
4. Urban areas with maintained lawns, paved surfaces, or roadways.





5. Stockpiled soil without vegetation.

6. Wetlands with standing water or saturated soils (defined as sites exhibiting hydric-
soils, and vegetation typical of saturated soils, and/or wetland hydrology). “

(Page 24)

“3.1.5 Reasons for decline

The prevailing theory regarding the ABBs’ decline is that habitat fragmentation (USFWS 1991): (1)
reduced the carrion prey base of the appropriate size for ABB reproduction, and (2) increased the
vertebrate scavenger competition for this prey (Kozol 1995, Ratcliffe 1996, Amaral et al. 1997, Bedick
et al. 1999).” (Page 27)

“3.1.6 Threats

The ABB Recovery Plan (USFWS 1991) and the 5-year Species Status Review (USFWS 2008a)
identify potential threats to the ABB, including: disease/pathogens, pesticides, direct habitat
loss and alteration, interspecific competition, loss of genetic diversity in isolated populations,
increase in competition for prey, increase in edge habitat, decrease in abundance of prey,
agricultural and grazing practices, and invasive species. (Page 27)

Comment: Another selective use of the 5-Year Species Status Review.

“While the oil and gas activities covered under the ICP would likely cause take of ABBs in the
form of mortality, harm, and harassment, some of these losses constitute a one-time or short
duration pulse effect to the ABB populations in Oklahoma, so they will not affect ABB
populations long-term. The restoration program would ensure that the acres disturbed by
Projects will be either restored appropriately or mitigated at the rate for permanent impacts (1:1
or higher). In addition, protection of ABB habitat in previously unprotected areas would improve
the likelihood of survival and recovery of the species.” (Page 32)

Comment: This seems to be a statement that this ICP is not need.

“3.3.2 ABB Habitat within the ICP Planning Area

Areas unsuitable for the ABB (areas where take is not expected to occur) included the land
cover categories of Open Water, Developed Open Space, Developed Low Intensity, Developed
Medium Intensity, Developed High Intensity, Barren Land, and Cultivated Crops.
Approximately 85.8 percent (19,612,333 acres; 7,936,830 hectares) of the Planning Area

was considered ABB habitat according to NLCD data, and approximately 14.2 percent
(3,245,830

acres; 1,313,541 hectares) was not considered ABB habitat.” (Page 33)

Comment: This analysis fails to identify the portion of Hay/Pasture (4,694,828 acres) which are
not suitable habit due the FWS criteria of 8 inches of grass height and issues with wild horse
pasture and intense grazing of cattle. Presumably any activities on unsuitable land would not be
ABB habitat and can be excluded from mitigation requirements.






“3.3.4 Total Impact Estimates within Planning Area

.... the Service anticipates that the overall percentage of range-wide ABB habitat that may be
impacted by Covered Activities in this ICP is likely much smaller than 0.16 percent (the percentage of
Oklahoma ABB habitat in that may be impacted by Covered Activities).” (Page 38)

Comment: The probability of encountering an ABB on a typical Osage oil well project not on the
Tallgrass preserve is about 1 in 1,000. See Comments below, 2017.

Summer 2014

The Nebraska Department of Roads in the Summer NDOR Environmental Bulletin provides
mowing instructions for ABB habit. Instructions are to start mowing two weeks before ground
disturbance at construction sites and keep grass length to less than 8 inches for the duration of
work.

http://www.transportation.nebraska.qov/environment/e-bulletin/2014-Summer.pdf

Opinion: This appears to be an extremely attractive solution. If a new pad, roads, etc. were
mowed before the active season and kept mowed. The ABB would avoid the area. No ABB take
would occur. Could it be that simple?

This is another example of the practical ABB solutions from Nebraska.

June 4, 2014

Publication of American Burying Beetle by FWS, Oklahoma. This is a 28-page survey of the status to
the ABB.

Page 17. “Land conversion to agriculture and development, logging, fire suppression, and
intensive domestic livestock grazing are the primary causes of habitat loss and fragmentation
within eastern Oklahoma today. For example, large areas of native grasslands have been
converted to introduced grasses such as fescue and bermuda varieties to improve pastures for
intensive cattle grazing operations.”

July 15, 2014
The Osage BIA Superintendent issues a letter notifying the lessees that beginning August 12, 2014

they will be required to prepare draft environmental assessments for all future proposed actions
requiring BIA approval.

Comment: “Required” was an error, The Council on Environmental Quality Regulations, 40 CFR
1506.5(b), says “If and agency permits and applicant to prepare an environmental assessment .... “.






August 2014

The Oklahoma FWS office published ACTIONS WITH NO IMPACTS TO FEDERALLY-LISTED SPECIES
OR OTHER FEDERAL TRUST RESOURCES (two pages).

“The U.S. Fish and Wildlife Service (Service) believes the following types of actions, individually
and/or cumulatively, have no impacts on any federally-listed species, federally-designated critical
habitat, or any other federal trust and wildlife resources in Oklahoma.”

The 13 dot point list contains such things as: a new home within a developed lot and/or related loans,
resurfacing existing roads, replacement of utility poles in existing right-of-way provided the right-of-
way maintained with grass less than 8 inches, and acquisition of land to be held in trust for Federally
recognized Tribes.

The letter concludes: “This letter is your blanket approval for the above defined actions in Oklahoma
from the Oklahoma Ecological Services Field Services of the U.S. Fish and Wildlife Service. These
projects may proceed without first contacting the Service for approval. This blanket approval is valid
until rescinded by the Service.”

Comment: Of interest is what this list does not include (USDA NRCS ponds, Rural Water Districts,
REA power lines, new homes on rural lands supported by USDA Rural Development Loans, etc.) and
the reason for its publication. It is directed to Federal agencies and activities with a federal nexus.
Presumably, if an action is not on the list than an ESA section 7 consultation is suggested. While the
ABB is not mentioned it is clearly the most obvious federally listed species and directly impacted
habitat impacts listed

October 3, 2014

Joan Guifoyle, Division Chief, Division of Wild Horse and Burros responded to Fred Storer’s letter of
August 12, 2014. In part:

“In 2008, the BLM and the U.S. Fish and Wildlife Service (FWS) developed a Consultation
Agreement regarding operation of BLM’s wild horse long-term holding facilities within American
burying beetle

habit in Oklahoma. The Agreement provides both the BLM and the FWS an opportunity to benefit
from operational improvements while meeting collective obligations under the Endangered Species
Act.”

“As part of the conservation measures of the Agreement, the BLM provided a one-time payment of
$200,000, at the rate of $1.00 per acre, for wild horse long-term holding facilities in American
burying beetle habit in Oklahoma. The funds were transferred to the Oklahoma Chapter of the
Nature Conservancy for the purposes of the American burying beetle conservation in the tallgrass-
prairie habitats of Oklahoma.”

October 20, 2014

ABBCB, American Burying Beetle Conservation Bank, responded to an RFP from Hydration
Engineering, PLLC quoting the cost of credits:





1.) “The minimum number of credits we can provide”

ABBCB: We will provide credits down to the 0.25 credit as stipulated by USFWS
in the ICP.

2.) “The cost for a block of 10 credits.”

ABBBC will provide 10 Credits for a total cost of $135,000 (513,500 per credit).

ABBCB: “This block of credits represents a volume discount from the individual credit price of
$15,000 per credit, which would be used for single, or fractional, credits sales under your first
question.”

Smith, Preston W. to Travis Keener, October 20, 2014 via. Email.

December 31, 2014

FWS Report of Osage County ABB survey results for 2014:
Year Total Samples % Positive

2012 217 28.6

2013 162 31

2014 119 21.7
January 12, 2015

The Norman Transcript reports that “Oklahoma Department of Transportation has purchased 700
beetle credits at a price of $10,000 per credit, or $7 million”.

Comment: This signaled the end of the 2009 arrangement of making payments to the TNC
American Burying Beetle Conservation Fund reported above. This was relatively painless for the
State of Oklahoma because the money comes from the Federal Highway Administration, hence
the ESA federal nexus. The $7 million was paid to the Conservation Banks established by the FWS
Oklahoma Field Office May 21, 2014.

January 20, 2015

FWS announces a Chaparral Energy section 10 permit application under the Oil and Gas
Industry Conservation Plan.

Federal Register Volume 80, Number 12 (Tuesday, January 20, 2015)] [Notices][Pages 2724-2725]

March 24, 2015

Oklahoma FWS publishes American Burying Beetle Impact Assessment for Project Reviews.






This document contains a stepwise process for project impact analysis.

Page 12. “For projects that cannot avoid take of the ABB, the Service recommends mitigating the
effects of the take through conservation (protection, preservation, and management) of occupied
ABB habitat in perpetuity (referred to as “mitigation lands”) to assist in recovery efforts for the ABB
(Appendix B). The Service strongly encourages habitat offsets to Federal agencies conducting formal
Section 7 consultations, and the Service requires them of private entities developing HCPs (pursuant
to section 10(a)(1)(B) of the ESA).”

Comment: As explained in the FWS reclassifying proposal, May 3, 2019, by mid-century all the
Southern Plains (Oklahoma and Kansas) analysis areas will exceed threshold temperatures
resulting in extirpation of the ABB. The fundamental premise of the mitigation lands, that they
provide care in perpetuity, is no longer valid.

March 2015

South Dakota Department of Transportation reports “regarding Reasonable and Prudent

Measures (RPMs) were also set in place for projects affecting the American burying beetle:
1)Avoidance or Minimizing Habitat Disturbance (Ground-disturbing Activities) in Riparian and
Grassland Habitats, 2) Training, 3) Reporting, 4) Including Current or New Scientific Information.”

Compliance Report for 2014: Biological Opinion for Stream-Crossing Projects Administered/Funded
by the South Dakota Department of Transportation and the Federal Highway Administration, By:
Office of Project Development, South Dakota Department of Transportation, March 2015, Submitted
to: United States Fish and Wildlife Service, Mountain-Prairie Region 6, South Dakota Ecological
Services Office, Pierre, SD

Comment: Included to illustrate the contrast between the Oklahoma and South Dakota
Departments of Transportation.

August 21, 2015

American Stewards of Liberty, the Independent Petroleum Association of America, the Texas Public
Policy Foundation, and Dr. Steven W. Carothers requested the FWS remove the ABB from the
endangered species list.

March 16, 2016

FWS published a finding that the August 21, 2015 delisting petition contained substantial scientific or
commercial information indicating that the petitioned action may be warranted.

July 12, 2016

Osage Agency submitted their original ABB draft Biological Assessment to FWS.





October 7, 2016
FWS submitted comments to Agency for incorporation in ABB draft Biological Assessment.

2017

The FWS Oklahoma Field Office published the results of ABB presence/absence surveys for
2016.

Comment: These results are published annually. Hydration Engineering tabulated the results for
Osage County for 2016. We noticed dramatically different results for surveys on the Tallgrass versus
the rest of Osage County.

Surveys Negative Positive ABBs Counted
Tallgrass 40 3 33 (83%) 403*
Non-Tallgrass | 103** 80 23 (22%) 34

*Recognize that some ABBs are probably counted more than once on the Tallgrass.
**Largely locations where a future oil well was contemplated

The non-Tallgrass area surveyed was 51,706 acres, 81 square miles, one ABB for every 2.4 square
miles. If a new drilling site required 1.5 acres the probability of encountering an ABB was one in one
thousand.

Opinion:

The Tallgrass had oil wells long before the Chapman-Barnard ranch was purchased by TNC. There is
little question that TNC’'s management benefits wildlife including small animals useful to the ABB. It
is very likely the ABB has prospered under the care of TNC (there were no pre purchase ABB
surveys, Dr. Howard found the first ABB on the Tallgrass in 2007). The Tallgrass is better for the ABB
because it is no longer a cattle ranch.

April 18, 2017

A second draft of the ABB Biological Assessment was submitted by
the Osage Agency for comment by the FWS.

May 23, 2017

FWS submitted comments to the Osage Agency on the second draft ABB Biological Assessment.

July 13, 2017

The final version of the ABB Biological Assessment was submitted to the FWS by the Osage Agency.





September 15, 2017

A letter from the FWS initiating formal consultation was sent to the Osage Agency.

September 21, 2017

The Independent Petroleum Association of America, American Stewards of Liberty, and Osage
Producers Association filed a lawsuit on challenging FWS failure to make a 12-month
finding on their petition to delist the ABB.

July 27, 2018

The Osage County ABB Biological Opinion was approved and published by the FWS.

Opinion/Comment: The Biological Opinion is difficult to understand, the Osage Agency needs
to publish a statement of ABB policy.

May 3, 2019

The FWS responded to the September 21, 2017 lawsuit with their proposal to reclassifying the
ABB from endangered to threatened and a proposed ESA 4(d) rule.

Comment: A 4(d) rule is a regulation intended to conserve species listed as threatened.

October 9, 2019

The comment period closed on the FWS proposal to down list the ABB. There were 77 comments.

December 2, 2019

The protest period ended for the Oklahoma, Kansas and Texas Final Joint Environmental Impact
Statement/ Proposed BLM Resource Management Plan and Proposed BIA Integrated Resource
Management Plan. (The protest period was 30 days for those with a stake in the final EIS to file a
protest, we do not know if a protest was filed.) Originally Osage oil and gas was to be a part of this EIS,
but the Osage Minerals Council requested the separation of oil and gas in order to expedite the process,
a strategy which failed because the first Oil and Gas Draft EIS was tabled four years ago.

This EIS is over 2,500 pages, 6 volumes, and cost $4.8 million.

This EIS should facilitate NEPA compliance for non-oil and gas by allowing site-specific EAs for BIA
actions. This EIS includes Osage minerals other than oil and gas as well as other Osage Agency
responsibilities. Those responsibilities include surface leases administered by the BIA.

Regarding surface leases for livestock grazing in Volume 1, Page 3-238:

3.6.18 Livestock Grazing
Livestock grazing is described in Section 3.3.6, BLM Resource Uses, Livestock Grazing. Where





information is different for the BIA decision area, that information is provided below.
Current Condition

The BIA livestock grazing program is managed in accordance with 25 CFR 166. Both the BIA
Eastern Oklahoma and Southern Plains Regions process grazing leases for restricted and trust
lands. Grazing leases vary in size, from as little as 5 to 10 acres and up. The leases are normally
executed for 3 to 5 years. At this time, the total number of leases that are administered in the
two regions is unknown.

Comment: It appears that there has been no effort on the part of the Osage Agency to address
NEPA compliance for grazing leases. We expect this to change as surface leases are renewed or
new leases are entered. The BLM has considerable experience with grazing leases including ESA
issues which may serve as a model for Osage County.

Spring 2020

Conclusion: A decision on down listing is expected in the spring of 2020. Litigation by the Center
for Biological Diversity, et al is expected which could delay a change beneficial to Osage oil and
gas. Even if the ABB status is changed to threatened it could be relisted in the future. A 4(d) rule is
a possibility.







Osage Producers Association
P.O. Box 635
Hominy, OK 74035

January 16, 2020

Mr. Mosby Halterman

Regional Environmental Scientist
Eastern Oklahoma Region, BIA
P.O. Box 8002

Muskogee, OK 74402-8002

Sent via USPS and email to osagecountyoilgaseis@bia.gov

Subject: EIS No. 20190274, Draft, BIA, OK, Osage County Oil and Gas Draft Environmental
Impact Statement

Dear Mr. Halterman;

The Osage Producers Association was organized by producers and service industry supporting the
drilling for and production of Osage County, OK oil and gas. The organization communicates to
the membership on various subjects related to oil and production in Osage County. In the event
of proposed changes constituting significant impairments to the production of oil and gas
production in Osage County the OPA is the principal source of non-Federal analysis and comment
for the producers, purchasers, service and beneficiaries of continued economic exploitation of the
mineral resources, including hydrocarbons, helium and rare earth elements, of the Osage Mineral
Estate.

The history of oil and gas production in Osage County is an encapsulated history of the oil and gas
industry. Many of the Major oil companies can trace their beginning to Osage County. Many,
including Philips, Sinclair, Gulf and Getty were involved pre-statehood. Modern exploration for
hydrocarbons began in 1922 with publication by the United States Geological Society of Bulletin
686, Structure and Qil and Gas Resources of the Osage Reservation, Oklahoma (
https://pubs.er.usgs.gov/publication/b686 ). The purpose of Bulletin 686 is important to note for
the reader. “Responding to the imperative need for increasing to the utmost the petroleum
supply of the United States, the Geological Survey, since we entered the war [WW 1], has largely
concentrated its investigations of oil fields in the most promising undeveloped territory, such as
Wyoming and the midcontinent-Texas region, and especially in the Osage Reservation in
Oklahoma.”.

While the great discoveries of conventional reservoirs are in the past, as Bulletin 686 approaches
a centennial anniversary of publication, the documents relevance is significant today. The dozens
of plates illustrating the surface and near surface geological structure provide guidance on
hydrocarbon migration and accumulation and give evidence where future discoveries can be
made. The configuration of mapped domes, anticlines fractures, faults and lineaments are as
relevant today to mineral exploitation as they were in 1922 and even more so when coupled with





modern 2D and 3D seismic and aerial electromagnetic surveys, of the type currently being
undertaken by the United States Geological Survey.

Any regulation being considered which limit in any way exploitation of the Osage Mineral Estate
should take USGS Bulletin 686 into consideration.

The Environmental Impact Statement is of great importance to the membership of the OPA.
We submit the following comments on the Draft EIS:
Alternatives 3 and 4

The no new drilling provisions of Alternatives 3 and 4 significantly reduce the recoverable oil and
gas resources of the Osage mineral estate.

The Osage mineral estate was established by federal law, the 1906 Osage Allotment Act and
Amendments, it can not be changed by an Environmental Impact Statement. Therefore,
Alternatives 3 and 4 must be eliminated in the final version of the EIS.

In addition, the no new drilling areas include many existing oil and gas leases. On all of those
leases the lessee has the right to drill additional wells. Additional wells can be required to
maintain production and are a valued future opportunity.

A no new drilling limitation immediately reduces the value of existing leases. (Even the threat of
“no new drilling” has diminished the value of Osage oil and gas assets.) The source of funds for
compensation for finical losses of lessees is not described in the Draft EIS.

Alternatives 3 and 4 must be eliminated.
Permit processing efficiently

Our members require the Osage Agency to make significant improvements in the time required
for processing permit applications. A major contributor to the time required has been the practice
of applicant funded draft Environmental Assessments followed by review of those EAs by the
Agency staff.

It has been inferred that applicant funded EAs prepared for the Agency’s use in some way
expedite the process and has been accepted by applicants. However, there is no provision in the
Council on Environmental Quality rules that obligate a permit applicant to fund preparation of an
EA. Furthermore, an applicant that does not wish to fund EA preparation is entitled to efficient
permit processing, to even imply otherwise is extorsion.

To improve efficiency, we recommend the EIS include a sample EA for a typical well. This can be
created from a completed EA or a hypothetical well.

The BIA should then identify the unique applicant information required for the EA. Required
information could then accompany a Form 139. The Agency would apply the information to their
EA template and publish the EA with the Record of Decision.

Information readily available to the Agency from internet sources such as Soil Mapper and
Wetlands Mapper are not unique applicant information. A lease map showing new facilities is an
example of unique applicant information.





Rule making

The EIS is not the proper forum for introducing new rules. Whether called Conditions of Approval,
Best Management Practices, Superintendent’s Order, or Notice to Lessees the EIS must be based
on existing authorities. The authorities are described in 25 CFR 226 and a few laws that impose
additional responsibilities such as the National Historic Preservation Act.

The Draft EIS appears to assume that it is appropriate to impose a BIA defined Best Management
Practice (BMP) or a Condition of Approval (COA) to respond to a perceived environmental threat.
If the BIA feels a new rule is required it should propose the rule as a change in 25 CFR 226.

If the EIS includes lists of BMPs and COA:s it should also include the corresponding authority for
enforcement.

Failure to make a statement of environmental impact

The Draft EIS is, inappropriately, a list of perceived risks and the measures that might be applied
to counter the risks. The Draft EIS fails to make a detailed statement by the responsible official of
the environmental impact of the proposed action as required by Section 102 of the National
Environmental Policy Act (NEPA).

The proposed action is the continued management of the Osage mineral estate for the benefit of
the shareholders (defined by the 1906 Osage Allotment Act).

The best evidence of environmental impact is the consequences of actions of the Osage Agency
since the Agency rediscovered NEPA in 2014. Those consequences can be gleamed from the fifty
plus Environmental Assessments prepared by the Agency and/or by the, not too difficult, task of
just going to the well sites and looking.

Examination of the consequences might well result in recognition of problems, errors made, or
the need for additional regulations.

Reasonably Foreseeable Development Scenario

The Draft EIS’s Reasonably Foreseeable Development (RFD) scenario was prepared by the Indian
Energy Service Center in 2017 based on 2015 data. Oil wells drilled were forecast to make a
sudden increase to 100 wells per year in 2017 and then increase with oil price following an Energy
Information Administration “reference or baseline” price projection to about 185 wells per year in
2038. 3,208 total oil wells over twenty years.

Gas wells are forecast to be flat at 68 wells per year.

We find the basis for the oil well forecast to be thin and unpersuasive. Nevertheless, we believe
the oil well forecast is reasonable and on the hopeful side. The gas well forecast is more than
optimistic.

The Osage Producers Association is not able to offer a well drilling forecast. However, we believe
there are many oil drilling targets on existing leases served by existing infrastructure which will be
drilled if regulatory process efficiency is restored. Gas wells will largely be oil target
disappointments.





The western ranges of Osage County represent a large area of future discoveries. Absent largely
of conventional clastic reservoirs which dominate the producing fields of the eastern ranges, the
western ranges offer vast tracts of unleased, lightly explored lands. Many historic well bores
penetrating carbonate deposits of Pennsylvanian, Mississippian and Ordovician ages exhibit oil
and gas shows. The structural configuration and tectonic history are favorable for hydrocarbon
migration and trapping. Where porosity and permeability development are insufficient for
vertical exploitation, horizontal exploitation has been proven to be effective in economic
extraction.

The Oklahoma, Kansas, and Texas Final Joint EIS/Proposed BLM RMP and BIA Integrated RMP
(Integrated RMP), November 2019, devotes only four paragraphs in over 2,500 pages to
“Nonenergy Leasables”. There is significant focus by the United States to identify Rare Earth
Element deposits. The United States Geological Survey current focus is to “identify areas that may
have the potential to contain undiscovered critical mineral resources. Enhancement of our
domestic mineral supply will decrease the Nation’s reliance on foreign sources of minerals that
are fundamental to the Nation’s security and economy.” (https://www.usgs.gov/special-

topic/earthmri ).

The Integrated RMP includes considerable discussion of helium, appropriately omitting Osage
helium because helium is coproduced with natural gas and therefore within the scope of this
Draft EIS. In addition to potential mineral value of subsurface brines (coproduced with oil), helium
deposits in the western ranges are viable economic objectives. Helium deposits in Osage County,
OK were documented by the United States Geological Survey in Professional Paper 121, Helium-
Bearing Natural Gas. There exists today growing interest in investment in infrastructure required
to extract minerals from subsurface brines and economically process helium. The positive impact
by the beneficiaries of royalty interests in the Osage Mineral Estate are significant, and if
managed well could eclipse the future revenue generated through oil and gas extraction.

American Burying Beetle

The BLM resolved wild horse facility ABB Section 7 issues on 200,000 acres (mostly in Osage
County) by paying one dollar and acre to a fund overseen by the Nature Conservancy to benefit
the ABB.

The Osage Agency administers surface leases on restricted Indian land, this responsibility is
acknowledged in the Integrated RMP, November 2019, Volume 1, Page 3-238, Paragraph 3.6.18.
The anticipated Section 7 process (Biological Assessment and Biological Opinion) should place in
perspective the effects of cattle grazing on the ABB. (The BLM administers cattle grazing leases on
155 million acres in the US including endangered species habitat through a combination of EISs,
EAs, and where appropriate, Categorical Exclusions.)

The Osage Agency’s efforts to comply with the Endangered Species Act in addition to the National
Environmental Policy Act impede approvals necessary to sustain oil and gas production. These
efforts have delivered no discernible benefit to the ABB.

The Draft EIS devotes 147 pages of 566 total pages, Twenty-six percent, to the ABB in the form of
a BIA Biological Assessment and a resulting US FWS Biological Opinion. It appears that the
Biological Opinion, July 27, 2018, (Appendix B of the Draft EIS) is intended to be a statement





describing the necessary measures required of permit applicants to meet the Osage Agency’s
Section 7 ESA requirements. The Biological Opinion is obtuse; a year and one half later and the
Agency has not provided a clear explanation of ABB policy.

The Osage Producers Association was a co-plaintiff the lawsuit filed September 21, 2017 that
resulted in the US FWS proposal to change the ABB from Endangered to Threatened. The EIS
should acknowledge the unresolved status of the ABB or delay the EIS until the US FWS issues a
decision.

There may be further litigation which could delay a change in the ABB’s status. An interim ABB
policy is necessary to allow the functioning of the Osage oil and gas business.

In 2015 the Osage Producers Association commissioned Hydration Engineering, PLLC, to prepare a
chronology of events related to the ABB in Osage County. That chronology has been updated and
is included as the Appendix to these comments.

Mistakes, errors, secondary sources, etc.

Page ES-2, Paragraph ES.2: A reference is made to the 2014 and 2015 Programmatic EAs. These
have been deleted from the Agency’s website and should be restored until the EIS process is
completed.

Page ES-2, Paragraph ES.3: EAs are not the responsibility of the operator.
Page 2-23, COA 28: The BIA lacks the authority to regulate noise and visual impacts.

Page 3-7, Paragraph 3.2.2: The Indian Nations Council of Governments, 2030 Osage County
Comprehensive Plan is a poor secondary source for earthquakes, a reliable source is
http://www.ou.edu/ogs/research/earthquakes/catalogs .

Page 3-19: “Additional volumes of produced saline groundwater are likely reinjected in

other producing fields in the planning area, but data are not available from those

fields.” This information is relevant and should be readily available, the BIA should contact the US
EPA or the Osage Nation for information on Class Il injection wells.

Page 3-47, Paragraph 3.6.2: The highest elevation in Osage County, approximately 1,300 feet is in
the far northwest not near Wynona.

Page 3-75, Paragraph 3.10.1, Housing: Pawhuska and Hominy are cities. Recognized villages of the
Osage Nation are Grayhorse Indian Village, the Pawhuska Indian Village, and the Hominy Indian
Village.

Page 3-89, Paragraph 3.10.1, Environmental Justice: The EIS would benefit from stating that
Census tract 9400.2 is the extreme southeast corner of Osage County, 3,800 feet from Tulsa City
Hall, and 9400.6 encompasses the city of Pawhuska and the Pawhuska Indian Village.

Page 3-92, Paragraph 3.11.3, Trends: “Qil and gas development will continue to introduce risks to
public health and safety in Osage County. The risk level depends on such factors as the amount of
development and nature and type of mitigation measures implemented.” This and similar
gratuitous statements insinuate a level of risk that does not exist.





Page 3-92, Paragraph 3.12, Visual Resources: The Osage Windfarm is an affront to visual
resources and should be called out.

Page 3-94, Visual Resources: The referenced “byway” is U.S. 60. Although it does provide unique
views and vistas (the best in Oklahoma), there are no buffalo to be seen and no “estates of
Oklahoma'’s historic oil barons”, which would have been obvious had the Preparers traveled
across Osage County on U.S. 60.

Page 3-94, Visual Resources: Lighting from oil and gas related construction is not significant, less
than high school football. The largest operator in Osage County uses “air rigs” and does not
operate at night. When rotary rigs are used night, operation is about 5 days per well. Osage wells
are not at all like multi well horizontal operations that operate for weeks.

Page 3-95, Paragraph 3.12.3 Trends: The “modification” of the landscape due to oil and gas
development is minuscule compared to, for example, the reconstruction of US 60 between
Pawhuska and Bartlesville. “Predicted nationwide price increases” are not discussed in Section
3.16 or elsewhere in the DEIS.

Page 3-106, Paragraph 3.16.2 Current Conditions: To spud a well is to start the drilling process.

Page 3-106: It is best not to confuse flowback with produced water. Flowback occurs following
hydraulic fracturing and in quality and quantity is similar to the water and chemicals that were
introduced as fracking fluids. Produced water is formation water brought to the surface along
with oil and gas and may occur through the life of the well and increase over time.

Page 3-107: Produced water is not stored in pits in Osage County. It is not recycled except as a
water flood to enhance oil recovery. Produced water in Osage County is disposed of through Class
Il disposal wells regulated by the US EPA.

Page 3-113: Keystone State Park is on the south side of the Arkansas River, it is not in Osage
County.

Page 4-1, Paragraph 4.1 Introduction: The DEIS does not demonstrate the “team’s knowledge of
the planning area and its resources”.

Page 4-8, Table 4-1: The Spearhead and Flanagan South Pipeline “run through” approximately 50
miles of Osage County not 11.3 miles.

Page 4-9: Table 4-1: The Table failed to include the Chaparral (now Perdure Petroleum) CO2 flood
project.

Page 4-12, Paragraph 4.2.2 Impacts Common to All Alternatives: The DEIS has failed to account
for the substantial volume of produced water returned via Class Il disposal wells (Information
available from the US EPA or the Osage Nation). The incremental volume introduced by future
wells is, by comparison, modest. Substantial quantities of produced water have been reinjected in
Osage County for decades without causing seismicity.

Page 4-20, Groundwater: Dedicated wastewater treatment plants and municipal wastewater
treatment plants are not used for disposal of produced water in Osage County. Unlined earthen
pits are not used to contain produced water in Osage County.





Page 4-21, Impacts from Disposing of Produced Water: Produced water has not been stored in
unlined pits for decades. Produced water is never “fresh”.

Page 4-23, Indirect Impacts on Water Resources Due to Wastewater Disposal Associated with
Hydraulic Fracturing: Produced water is not “disposed of in pits” lined or unlined.

Page 4-25, Paragraph 4.3.4 Alternative 2: Land application of oil and wastewater are not practiced
in Osage County.

Page 4-28, Paragraph 4.3.7 Cumulative Impacts: The Preparers are advised to read the entire
paragraph from Page ES-9 of Assessment of the Potential Impacts of Hydraulic Fracturing for Oil
and Gas on Drinking Water Resources Executive Summary, External Review Draft, EPA/600/R-
15/047a, June 2015. The statement, “FracFocus 1.0 disclosures indicate that annual water use for
oil and gas development was 10 percent, or greater, of total annual water use in 6.5 percent of
the counties reporting”, is not relevant to Osage County.

Appendix A Page 12, Paragraph G. Infrastructure: Figure 14 is the standard DOT PHMSA map,
most of the pipelines shown are not connectable to Osage production.

Appendix A Page 16, Paragraph VII. Surface Disturbance Due to Oil and Gas Activity: We agree,
that is difficult, but not extremely difficult, to estimate the current surface disturbance of O&G. It
has been done, see: https://ec637f48-h460-4378-9729-

cab9e0febifc.filesusr.com/ugd/028647 02ad3201cd13488a8b38440c3706c382.pdf .

Summary

* Alternatives 3 and 4 are contrary to federal law and existing lease contracts and must be
deleted.

* Efficient permit processing anticipating as many as 185 new wells per year is necessary

¢ Compliance with the requirements of the National Environmental Policy Act is the
responsibility of the BIA

e The DEIS fails to include a description of the environmental impact of the BlAs
continued management of the Osage mineral estate
e Permit applicants are not required to prepare Environmental Assessments

e 25 CFR 226 are the rules prescribed by the Secretary of the Interior, the EIS is not a
forum for rule making

* A clear policy recognizing the interim status of the ABB should be proposed





Appendix

A Selected Chronology of Events Related to the Endangered Species Act and the American Burying
Beetle in Osage County Oklahoma, Fred Storer, P.E., Hydration Engineering, PLLC — December 23,
2019
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cc:
Membership, Osage Producers Association — via email

Geoffrey M. Standing Bear, Principal Chief of the Osage Nation — via email to
gstandingbear@osagenation-nsn.gov and sdecker@osagenation-nsn.gov

David Bernhardt, Secretary
Department of the Interior
1849 C Street, N.W.
Washington DC 20240

Osage Minerals Council via email to minerals@osagenation-nsn.gov

Katie Gillies, Director of Conservation, Oklahoma TNC — via email to smcquffin@tnc.org

Senator Jim Inhofe
1924 S. Utica Ave. #530
Tulsa, OK 74104

Senator James Langford
401 South Boston Avenue, Suite 2150
Tulsa, OK 74103

Jonna Polk, Field Supervisor, Oklahoma Ecological Services Field Office, FWS - via email to
Jonna Polk@fws.gov

Lou Phillips, Chair, Osage Shareholders Association- via email to tenderteacher7@gmail.com

Robin Phillips, Superintendent, Osage Agency, BIA — via email to Robin.Phillips@bia.gov

The Honorable J. Kevin Stitt
Governor, State of Oklahoma
Oklahoma State Capitol

2300 N Lincoln Blvd.

Oklahoma City, Oklahoma 73105

Pete Regan

Domestic Energy Producers Alliance
PO Box 33190

Tulsa, OK 74153

Bud Ground

Director of Regulatory Affairs

The Petroleum Alliance of Oklahoma
contact@okpetro.com






Mike Hunter

Office of the Oklahoma Attorney General
313 NE 21st Street

Oklahoma City, OK 73105

Arturo J. Blanco
Director, Office of Communities, Tribes and Environmental Assessment, US EPA

Blanco.arturo@Epa.gov

Mike Cantrell

Oklahoma Energy Producer’s Alliance
P.O. Box 2389

Ada, OK 74821





Appendix to Comments of the Osage Minerals Council regarding the Draft
Environmental Impact Statement of November 2019

A Selected Chronology of Events Related to the Endangered Species Act and the
American Burying Beetle in Osage County Oklahoma.

Fred Storer, P.E., Hydration Engineering, PLLC — December 23, 2019

Opinions, Questions, Clarifications, Comments, Supplemental Information, and are boxed.

January 1, 1970 — National Environmental Policy Act

Section 102(c) of NEPA requires a detailed statement by a responsible official on the environmental impact
of the proposed action.

December 28, 1973 — Endangered Species Act

Section 7 of the ESA requires Federal agencies to use their legal authorities to promote the
conservation purposes of the ESA and to consult with the FWS and NMFS, as appropriate, to ensure that
effects of actions they authorize, fund, or carry out are not likely to jeopardize the continued existence
of listed species. During consultation the “action” agency receives a “biological opinion” or concurrence
letter addressing the proposed action.

Section 10 of the ESA may be used by landowners including private citizens, corporations,
Tribes, States, and counties who want to develop property inhabited by listed species.

Clarification: The purpose of Section 10 is to exempt non-federal projects from an ESA section 9
enforcement. It is entirely at the applicant’s discretion. It is very unlikely to be used for a small
project. Section 9 enforcement has not been used for the ABB.

1980

Notes on Beetle Distributions, with a Discussion of Nicrophorus americanus Olivier and lts Abundance in
Collections (Coleoptera: Scarabaeidae, Lampyridae, and Silphidae)

Lloyd R. Davis, Jr., The Coleopterists Bulletin, Vol. 34, No. 2 (Jun. 1980), pp. 245-252

Clarification: Nicrophorus americanus is the scientific name of the American Burying Beetle
(ABB), Davis added Olivier in recognition of the French entomologist Guillaume Antoine Oliver
(1756-1814). This article is used as evidence that the ABB’s territory once extended from Road
Island to Missouri.

1982
An ABB specimen reported by FWS in 1982, Sequoyah County, Oklahoma. (1991 publication)

U.S. Fish and Wildlife Service, 1991. American Burying Beetle (Nicrophorus americanus) Recovery Plan.
Newton Corner, Massachusetts.






July 13, 1989

FWS publishes a final rule declaring the American Burying Beetle to be endangered. Federal Register,
Vol. 54, No. 133.

1991

FWS Recovery Plan: Two natural populations are reported, Block Island, Rl and eastern
Oklahoma. FWS reports one ABB specimen from Sequoyah County, OK in 1982. In 1991 ABB’s are
reported in Cherokee, Muskogee, and Latimer Counties, OK.

The plan was to protect and enhance (conduct research).

U.S. Fish and Wildlife Service, 1991. American Burying Beetle (Nicrophorus americanus) Recovery Plan.
Newton Corner, Massachusetts.

June 5, 1997

Secretarial Order (No. 3206): American Indian Tribal Rights, Federal-Tribal Trust Responsibilities, and the
Endangered Species Act

Signed by Bruce Babbitt, Sec. of Interior, and William Daley, Sec. of Commerce (Clinton’s second term).
“.... strives to ensure that Indian tribes do not bear a disproportionate burden for the conservation of
listed species, ..."

“Principle 3. (C) The Departments, as trustees, shall support tribal measures that preclude the need for
conservation restriction.”

Clarification: Endangered Species Act, Law, Policy, and Perspectives, Donald C. Baur and Wm.
Robert Irvan, (Editors), Second Edition, 2010, devotes an entire chapter to this subject,
“Indian Rights and the Endangered Species Act” by Mary Gray Holt.

The chapter describes in detail the circumstances leading to S.0. 3206.

Mary Gray Holt concludes: “Twelve years later (written 2009), the legal conflict between the
traditional canons of Indian law and the Endangered Species Act remains unresolved. It
seems quite likely that Secretarial Order No. 3206 successfully holds that conflict in an angle
of repose.”

2007

Dr. Daniel Howard discovered ABBs on the Tallgrass Preserve while doing research on prairie mole
crickets, Gryllotalpa major Saussure.

June 5, 2007
The Bureau of Land Management published a Finding of No Significant Impact/Decision Record, Finding

of No Significant Impact (Based on EA-020-2007-106, May 25, 2007) on proposed federal oil and gas
leases in Arkansas which included several counties of known ABB habitat.





The EA covers 13 proposed lease tracks this statement is typical of those in ABB counties: Page 24, EOI
(Expression of Interest) 202,

“This proposed lease is within five miles of the Ozark National Forest and the existing ABB BO
(Biological Opinion) would require the applicant of any project where disturbance would total over 3
acres to conduct a trap and release program for American burying beetle utilizing accepted protocols
outlined in the reasonable and prudent measures in the programmatic biological opinion written by the
U.S. Fish and Wildlife Service, Conway Ecological Services Office and dated December 19, 2006.

Comment: A 3-acre threshold would made Osage oil and gas projects exempt from ABB
requirements. ABB policies are inconsistent between regional offices. Arkansas reports to Region
4, Atlanta. Oklahoma to Region 2, Albuquerque. Kansas, Nebraska, and South Dakota to Region 6,
Lakewood, Colorado.

March 2008

FWS 5-Year ABB Review published.

U.S. Fish and Wildlife Service, March 2008. American Burying Beetle (Nicrophorus americanus) 5-Year
Review Summary and Evaluation. New England Field Office, Concord, New Hampshire.

Opinion: This is the singular important work of FWS regarding the ABB. It is the work of Michael
Amaral, Sr. (now retired) Endangered Species Specialist in the U.S. Fish and Wildlife
Service's (USFWS) New England Field Office (NEFO) and lead recovery coordinator
for the species.

Supplemental Information: For a copy of the (only) 5-Year review email
Fred.Storer@hydrationengineering.com

“A rank of 5c indicates that the listed taxon is a full species facing a high degree of threat and with a low
recovery potential. The suffix “c” connotes conflict with construction or other development projects.”
(Page 2)

“After 1991, the ABB was found to be distributed more broadly across eastern Oklahoma into western
Arkansas and into large areas of central Nebraska.” (Page 4)

“Two large land areas near TNC Tallgrass Prairie are enrolled in the Bureau of Land Management’s
program for maintaining wild horses taken from Federal land in the West. At least one more wild horse
facility is proposed in this same general area. These facilities, depending on stocking rates, could be
incompatible with habitat maintenance for small birds and mammals.” (Page 28)

Opinion: This was not speculation, the FWS was quite familiar with wild horse environmental issues
including endangered species. | suspect that it did not occur to Mr. Amaral that cattle grazing leases
would be an issue related to the ABB. At that time the federal nexus resulting from Osage grazing
leases administered by the BIA was not appreciated.

“....red cedar encroachment reduces the numbers of most silpid species present and degrades the
habitat for burying beetles by limiting their ability to forage for carrion. ... Expanding residential
development and associated light population of the night-time sky is cause for concern ....” (Page 28)

“ ... vertebrate predators have the potential to compromise the persistence of ABB occurrences by
impacting the carrion resources upon which the ABB depends. For example, feral cats on Block Island





may be a potential predator of ring-necked pheasants which have become naturalized on the island and
are believed to be a primary carrion source for the ABB on the island.” (Page 31)

“The ABB is capable of moving considerable distances across the landscape (e.g. 1 km per night) in
search of carrion for both food and reproduction. This characteristic, along with the practical reality
that they must be lured into traps to determine presence, makes it difficult to accurately define and
delineate ABB essential habitat in need of protection. .... it is difficult to clearly distinguish between an
area that constitutes ABB habitat in a nearby area that does not. Therefore, in many situations it is
difficult to apply the protective provisions under sections 7 and 9 of the ESA, because the use of baited
pitfall trips may successfully capture beetles in locations where it is simply transient or present only
opportunistically due to the carrion provided in the trap. ... it is the species’ unique life history and
ecology make the implementation of available protective measures to perpetuate the essential features
of ABB habitat particularly challenging. ... Simply put, the ecology of this species requires landscape-
level conservation rather than a perpetual attempt to protect specific ABB occurrences in response to
smaller-scale project reviews.” (Page 31) Emphasis is ours.

“The plan’s interim objective of eliminating the risk of immediate extinction has been met. The
reclassification objective is based on demonstrating that the risk of extinction is no longer probable,
and the criteria for this objective focus on the re-establishment of a representative distribution of the
species in all four geographic portions of its former range.” (Page 34) Emphasis is ours.

Opinion: Reclassification objective was to change the status from Endangered to Threatened.
Because the FWS saw the need as establishing the ABB in other parts of the ABB’s former range
there was no value in supporting a conservation bank in Oklahoma and no value in mitigating minor
habit loss from oil and gas activities (while habit loss from urban sprawl and rural residences runs
amuck).

From 4.0 Recommendations for Future Actions;

“4.0 Develop conservation strategies that emphasize the protection of essential features of large
occupied habitats (minimally fragmented landscapes with abundant carrion species and de-emphasize
small scale, site specific project reviews.” (Page 36) Our emphasis.

“5.0 Develop Programmatic Biological Opinions with Federal agencies where appropriate to address
section 7 consultation regarding the ABB at the landscape level, rather than by individual projects.
This will not only afford the ABB protection and minimization of take but can better aid in the long-
term conservation of the ABB.” (Page 36) Our emphasis.

Opinion: These are “instructions” from the FWS to the FWS. “Find a beetle, don’t find a beetle,
buy stock in a Beetle Bank” is not following the “instructions”. Two acres for an oil well is not a
landscape.






“7.0 Seek opportunities to partner with the Natural Resource Conservation Service and large private
landowners to enroll ABB habitat in the Conservation Reserve Program CRP program and utilize other
USDA and USFWS programs to restore and enhance ABB habitat through native species management.”
(Page 36)

Comment: Based on a visit to the Washington County USDA office on May 1, 2015 and it was
apparent that the USDA NRCS programs in Washington County have no connection or knowledge
of the ABB vis-a-via the ESA, NEPA, or the FWS.

2008

“In 2008, the BLM and the U.S. Fish and Wildlife Service (FWS) developed a Consultation Agreement
regarding operation of the BLM’s wild horse use long-term holding facilities within American burying
beetle habitat in Oklahoma.”

Letter Joan Guilfoyle, Chief, Wild Horse and Burro Division, Bureau of Land Management to Fred Storer,
October 3, 2014.

August 14, 2009

The BLM requested Section 7 consultation with the FWS for the Wild Horse Long Term Holding Facility

April 1, 2010

The Oklahoma Field Office of the FWS published a Biological Opinion re the Wild Horse Long Term Holding
Facility. The Biological Opinion listed 10 facilities, 139,868, acres in Osage County.

The ABB conservation measures agreed by the BLM included:
® Minimization of the size of new surface disturbing activities to below 1.2 acres
e Contribution of $200,000 ($1/acre) for conservation efforts to the Oklahoma Chapter of The
Nature Conservancy “for the purposes of ABB conservation in the tallgrass-prairie habitats of
Oklahoma”

Opinion: This Biological Opinion is a high-quality effort of the Oklahoma Field Office and contains
useful ABB information and references.

Supplemental Information: For a copy of the Wild Horse Biological Opinion email
Fred.Storer@hydrationengineering.com






2009

FWA/ODOT/USFWS/TNC - Oklahoma: American Burying Beetle Conservation and Transportation
Improvement Streamlining Initiative

“Past consultations for the ABB on individual projects were costly, time-consuming, and resulted in few
conservation results for the species. This new programmatic initiative aims to provide proactive
conservation for the ABB that would allow ODOT and FHWA to comply with the Endangered Species Act
(ESA). In order to accomplish this goal, ODOT, FHWA, and the USFWS have partnered with The Nature
Conservancy (TNC), a non-governmental organization, to develop an initiative that would satisfy FHWA's
ESA Section 7 Consultation for the ABB as well as provide for the conservation of the species within
Oklahoma. The key to this initiative is TNC's American Burying Beetle Conservation Fund. The ODOT
contributes monies to the Fund, which is held by TNC and used by the USFWS to enhance the
conservation of the ABB in advance of potential impacts to the species from transportation projects.

Federal Highway Administration describes “Oklahoma: American Burying Beetle Conservation and
Transportation Improvement Streamlining Initiative” on the FWA website. “ODOT places funds that
would have been spent on surveys and trap and relocations for individual projects directly into the ABB
Conservation Fund. Money in the Conservation Fund provides for ABB research, land acquisition,
conservation easements, and other conservation measure determined by the USFWS as appropriate
mitigation for future transportation projects. The result is more meaningful ABB conservation than what
would have been provided by continuing individual project-specific procedures on transportation
projects within the range of the ABB.” .... “For more information, contact Julianne Hoagland at
jhoagland@odot.org”

Comment: This arrangement is like the BLM’s for wild horse pasture. As of June 24, 2015 was still
posted on the FHWA website. http://environment.fhwa.dot.gov/ecosystems/eei/ok09.asp
5/3/2015

February 12, 2010

The Journal of Insect Conservation accepts for publication: Using species distribution models to guide
conservation at the state level: the endangered American burying beetle (Nicrophorus americanus) in
Oklahoma by Crawford and Hoagland.

Crawford, H.C. and Hoagland, Using species distribution models to guide conservation at the state level:
the endangered American burying beetle (Nicrophorus americanus) in Oklahoma , Journal of Insect
Conservation, February 27, 2010.

2010 End of Year

The Nature Conservancy reports in Oklahoma year in review 2010:

“Developers now have the option to aid in the conservation of the ABB and mitigate for habitat lost due
to their development actions by donating to the ABB Fund and consulting formally with the Service. The
Oklahoma Department of Transportation has joined in the ABB Fund arrangement and provides for long-
term conservation to the ABB by making annual contributions to offset habitat loss from their highway
and bridge improvement projects. The ABB Funds can be utilized by The Conservancy for land
acquisition, conservation easements, habitat restoration and research in areas of ABB existence. In
2010, ABB funds were used to purchase several in-holdings at the Tallgrass Prairie Preserve and to
support additional ABB research at that location. Research results will be used to guide conservation
efforts in Oklahoma and elsewhere.”





http://www.nature.org/ourinitiatives/regions/northamerica/unitedstates/oklahoma/oklahoma-2010-
1.pdf

Opinion: This was the best money spent on the ABB. Had the money spent on presence/absence
surveys in Osage County been directed here the ABB would be much better off.

September 2012

FWS reported that it began working with the Muddy Boggy Conservation Bank.

http://www.fws.gov/southwest/docs/AMERICANBURYINGBEETLECONSERVATIOnOK.pdf

November 7, 2012

Article, Using Spatial Models to Target Conservation Efforts for the Endangered American Burying
Beetle, Luke A. Bell, Priscilla H. C. Crawford, Anita L. Barstow, Chris D. Tanner and Dixie L. Porter,
accepted for publication by The Open Entomology Journal.

Bell et al, Using Spatial Models to Target Conservation Efforts for the Endangered American Burying
Beetle, The Open Entomology Journal, 2013, 7, 1-8

December 31, 2012

FWS Report of Osage County ABB survey results for 2012: 217 total samples, 28.6 % positive.

http://www.fws.gov/southwest/es/oklahoma/Documents/ABB/Surveying%20final/ABB%20Location%20
Data%202012.pdf

June 1, 2012

American burying beetle (ABB) Nicrophorus americanus is updated by the Oklahoma FWS office.

This document uses the 1.2-acre test. “Will your project disturb more than 1.2 acres and ABB is on your
official species list? No-Your project will Not Likely Adversely Affect ABB. Document this determination
on your species conclusion table and submit it with your project consultation package. Your project can
move forward without further consideration of ABB.”

August 17, 2012

Drs. Daniel Howard and Carrie L. Hall reported to FWS, An update on the status of the American burying
beetle at The Nature Conservancy's Tallgrass Prairie Preserve in Oklahoma, “The population here was
found to be associated with regions holding silty-loam soils, with light to no grazing, and with frequent
prescribed burns.






December 31, 2013

FWS Report of Osage County ABB survey results for 2013:

Year Total Samples % Positive

2012 217 28.6

2013 162 3.1
http://www.fws.gov/southwest/es/oklahoma/Documents/ABB/Surveying%20final/ABB%20Location%20
Data%202013.pdf

August 1, 2013

Jessica Jurzenski’s PhD thesis on the ABB, University of Nebraska.

Opinion: An example of the quality ABB work done at the University of Nebraska.

March 2013

American Burying Beetle, A Species Conservation Assessment for the Nebraska Legacy Project, Melissa J.
Panella, Nebraska Game and Parks Commission.

Opinion: This publication includes recommendations which are reflected in Nebraska’s practical
practices.

March 4, 2013

Oklahoma Independent Petroleum Association (OIPA), Brian Woodard, VP Regulatory Affairs,
comments on the FWS’s Notice of Intent to Prepare a Draft Impact Statement for a General
Conservation Plan for the American Burying Beetle for Pipelines and Well Field Development in
Oklahoma and Texas. (19 pages)

Regarding the Section 10 process: “Because the voluntary decision to pursue an ITP (Incidental Take
Permit) lies with the prospective permittee, the applicant selects the desired coverage and scope of the
conservation plan and permits. (Page 5) Woodard is arguing that the FWS should be flexible with the
strategy to be used for mitigation.

“As CEQ (Council on Environmental Quality, the NEPA agency) has explained, “reasonable alternatives
include those that are practical or feasible from the technical and economic standpoint and using
common sense .......”" (Page 11)

“The Service has indicated that it currently plans to authorize only one general method of mitigation
under the GCP — habitat conservation in the form of mitigation banks and permittee-responsible
mitigation. While we agree that those mitigation methods generally are effective, and OIPA supports
their inclusion in the GCP, we have significant concerns that limiting the approved mitigation measures
to only those two options will render mitigation infeasible.” (Page 12)

“Our concerns with FWS limiting the approved mitigation measures to a banking credit program and
permittee-responsible mitigation center on two principal issues: (1) the mitigation banking option
would be cost-prohibitive; and (2) the permittee-responsible mitigation will be impracticable.” (Page
12)





“In lieu fee mitigation — The option of in lieu fee mitigation (e.g. conservation funds) has been
conspicuously absent from FWS’s discussions of possible mitigation measures under the GCP. That
oversight is particularly troubling to OIPA. FES has long endorsed payment of in lieu fees as a
proven mitigation technique under the ESA and continues to support conservation funds to
protect numerous species in states across the country. The ABB and Oklahoma are no exception. In
fact, the Service recently has supported at least two conservation funds and one conservation trust
to address ABB impacts within the state, the latter of which it approved specifically to mitigate ABB
impacts from a pipeline project. See, e.g., The Nature Conservancy’s ABB Conservation Fund; OKkl.
Dep’t of Transp. ABB Conservation and Transportation Improvement Streamlining Initiative
(available at http://www.environment.fhwa.dot.gov/ecosystems/eci/ok09.asp ); Conservation Trust
Agreement for TransCanada Keystone Pipeline (2011).”

Brian Woodard, VP Regulatory Affairs, OIPA to Field Supervisor, Oklahoma Ecological Services Field
Office, U.S. Fish and Wildlife Service, Notice of Intent to Prepare a Draft Environmental Impact
Statement for a General Conservation Plan for the American Burying Beetle for Pipelines and Well
Field Development in Oklahoma and Kansas, March 4, 2013.

April 25, 2013

Oklahoma Ecological Services Field Office American Burying Beetle Carrion Removal Protocol is issued.

Prior to August 6, 2013

The Oklahoma FWS removed the reference to 1.2 acres as a discountable (insignificant)
threshold. This is reported in FWS meeting notes, American Burying Beetle Science Review
August 6-7, 2013.

February 6, 2014

Article from Public Employees for Environmental Responsibility

“Managers within the U.S. Fish and Wildlife Service (FWS) overrode their scientific experts to adopt
an inaccurate map based on a flawed model that significantly shrank the range of an endangered
species, according to agency investigative reports released today by Public Employees for
Environmental Responsibility (PEER). The managers not only retaliated against scientists who voiced
objections but rushed into publication of bogus scientific journal article to cover their tracks.”

“Based on complaints from FWS scientists, specially convened Scientific Integrity Review Panels
found two “high-level” officials guilty of scientific misconduct. The panels found that Dixie Porter,
supervisor of the FWS Oklahoma Ecological services field office in Tulsa, Oklahoma, and Luke Bell,
FWS Branch Chief for Threatened and Endangered Species and Contaminants...”

http://www.peer.org/news/news-releases/2014/02/18/senior-officials-skewed-science-to-benefit-

xl- pipeline/ 9/22/2014
http://www.eenews.net/stories/1059994174 9/21/2014






http://www.peer.org/assets/docs/doi/2 6 14 Supplemental report summary.pdf 5/2/2015

Supplemental Information: See the article posted at November 4, 2012 above.

May 21, 2014

FWS — Tulsa on establishing mitigation lands

“Mitigation and offset programs, including conservation banks, for federally listed species are proving
effective at mitigating the effects of take of listed species, including effects from loss of species
habitat | many states. ... The Service recommends offsetting the effects of taking through
conservation (protection, preservation, and management) of ABB habit in perpetuity (referred to
herein as “mitigation lands”) to assist in recovery efforts of the ABB.”

U.S. Fish and Wildlife Service, May 2014, American Burying Beetle Conservation Strategy For
the Establishment, Management, and Operations of Mitigation Lands, Southwest Region

Comment: The only reference to the 2008 5-Year FWS plan was to the historic range of the ABB.
There is no acknowledgement that a conservation bank is counter to the 2008 5-Year plan.

May 21, 2014

FWS — Tulsa Publishes OIL AND GAS INDUSTRY CONSERVATION PLAN Associated with the Issuance
of Endangered Species Act Section 10(a)(1)(B) Permits for the American Burying Beetle in
Oklahoma

“COOPERATORS: U.S. Fish and Wildlife Service; Individual Oil and Gas project proponents
engaged in exploration, development, extraction, or transport of crude oil, natural gas,
and/or petroleum products; Oklahoma Independent Petroleum Association (o1PA)
members.” (Page 2)

Comment: Note the comment of OIPA under March 4, 2013 and the careful use of
“members”.

Opinion: A Section 10 permit is attractive to high cost projects where there is significant legal
or political risk regarding an endangered species. The use of the term “COOPERATORS” may
not be appropriate.

“FUNDING PLAN: Applicants are committed to full implementation of the ICP and will
mitigate for all unavoidable impacts according to the Mitigation Strategy for the ABB and
the anticipated impacts described in their Individual Project Package (IPP) application
(Section 7.2.1). Funding assurances will be provided with their Individual Project Package
application (Section 6.0).” (Page 2)

“Participation in the ICP and an application for take is voluntary.” (Page 4)





Opinion: You can’t be ordered by the BIA or the FWS to obtain a Section 10 permit.

“We developed this document in cooperation with the Oklahoma Independent Petroleum
Association (OIPA), its members, and other interested oil and gas companies in an effort to
best meet the current and anticipated needs of the industry and the Service’s statutory and
regulatory requirements.” (Page 5)

Comment: Osage oil and gas companies did not cooperate.

“Mitigation Land Options

..... Project proponents should consult their Incidental Take Permit associated with their approved
Habitat Conservation Plan or Incidental Take Statement .. for the correct type and number of credits
to purchase. ... 2. Conservation Banks: Conservation banks are mitigation lands that are established
by a party other than the project proponent, referred to as the Bank Sponsor. ... “(Page 5)

“Permits issued under the ICP may cover new construction for up to 24 months and operation and
maintenance activities for up to20 years after Permit issuance. Permit duration will not exceed 20
years. Therefore, take issued under this ICP may occur for a maximum of 22 years following ICP
authorization.” (Page 8)

“The only alternative to the proposed incidental taking we considered is for project proponents
to avoid any actions that could result in take of ABB within the species’ range. Under this
alternative, some exploration, development, and transportation of crude oil, natural gas, and
petroleum products would be curtailed within the range of the ABB (to avoid take of the
species) and therefore would not meet the needs of project proponents. Complete avoidance
of ABB habitat is not practical or feasible for most oil and gas industry activities within the
Planning Area.” (Page 9)

Comment: Several Osage oil and gas projects have been abandoned or postponed indefinitely
rather than obtaining a Section 10 permit.

“2.0 COVERED ACTIVITIES

2.1 Upstream Production

Upstream production, as defined by this ICP, includes activities associated with oil, natural
gas, and other petroleum products and development of the infrastructure required to extract
those resources. Covered activities associated with upstream production include:

Geophysical Exploration —also known as seismic exploration

Construction, operation, and maintenance of new and existing well field

infrastructure and decommissioning of obsolete facilities, including:

Well pads, Drilling and completion activities, Wells, Gas flaring, Work and access roads,
Electrical distribution lines (voltage must be 34.5 kilovolts (kV) or less), Off-site impoundments,
Communication towers





“3.1.2 Life History

ABBs have been reported moving distances ranging from 0.10 to 18.6 miles (0.16 to 30
kilometers) in various parts of their range (Bedick et al. 1999, Creighton and Schnell 1998,
Jurzenski et al. 2011, Schnell et al. 1997-2006). Creighton and Schnell (1998) conducted a study
on movement patterns of ABBs at Camp Gruber and Fort Chaffee in 1992 and 1993. The
longest distance recorded for an individual was 6.2 miles (10 kilometers) over six nights, or
approximately 1.03 miles (1.66 kilometers) per night, and the maximum distance moved by one
ABB was 1.8 miles (2.9 kilometers) in one night (Creighton and Schnell 1998). Schnell et al.
(1997-2006) reported a one day movement of 2.6 miles (4.18 kilometers). Considering the
ABB’s mobility, small size, recorded movement distances, and distance from which they can
detect carrion, the Service considers presence/absence surveys to be conservatively effective
over a distance of 0.5 miles (0.8 kilometers).

find them. Accepted, there were no ABBs within 0.5 miles the five nights of the survey. That does
not mean there will be no ABBs within 0.5 miles on night 6 (or two years after a drilling permit is

it.

Opinion: Presence/absence surveys are not a useful tool for predicting the future location of

in locations where it is simply transient or present only opportunistically due to the carrion
provided in the trap.”

Comment: The FWS is saying that if there are ABBs within 0.5 miles a presence/absence survey will

issued). A dead cow, deer, etc. can be detected miles away and an ABB can move miles in one day.
If a transient ABB couple finds the right-size carrion in the neighborhood they might well sequester

ABBs. The FWS referenced 2008a, FWS 5-Year ABB Review, four times in the ICP yet they failed to
read page 31, “Therefore, in many situations it is difficult to apply the protective provisions under
sections 7 and 9 of the ESA, because the use of baited pitfall trips may successfully capture beetles

“3.1.2.1 Areas Unfavorable for the ABB

While the ABB uses a wide variety of habitats, the Service currently believes that areas
exhibiting the following characteristics are unfavorable for use by ABBs based on
disturbance regime, vegetation structure, unsuitable soil conditions, and carrion

availability:

1. Land that is tilled on a regular basis, planted in monoculture, and does not contain
native vegetation.

2. Pastures or grasslands that have been maintained through frequent mowing,
grazing, or herbicide application at a height of 20 cm (8 inches) or less.

Comment: Grazing to less than 8 inches is common, photographic evidence must be presented
with permit applications.

3. Land that has already been developed and no longer exhibits surficial topsoil, leaf

litter, or vegetation.
4. Urban areas with maintained lawns, paved surfaces, or roadways.





5. Stockpiled soil without vegetation.

6. Wetlands with standing water or saturated soils (defined as sites exhibiting hydric-
soils, and vegetation typical of saturated soils, and/or wetland hydrology). “

(Page 24)

“3.1.5 Reasons for decline

The prevailing theory regarding the ABBs’ decline is that habitat fragmentation (USFWS 1991): (1)
reduced the carrion prey base of the appropriate size for ABB reproduction, and (2) increased the
vertebrate scavenger competition for this prey (Kozol 1995, Ratcliffe 1996, Amaral et al. 1997, Bedick
et al. 1999).” (Page 27)

“3.1.6 Threats

The ABB Recovery Plan (USFWS 1991) and the 5-year Species Status Review (USFWS 2008a)
identify potential threats to the ABB, including: disease/pathogens, pesticides, direct habitat
loss and alteration, interspecific competition, loss of genetic diversity in isolated populations,
increase in competition for prey, increase in edge habitat, decrease in abundance of prey,
agricultural and grazing practices, and invasive species. (Page 27)

Comment: Another selective use of the 5-Year Species Status Review.

“While the oil and gas activities covered under the ICP would likely cause take of ABBs in the
form of mortality, harm, and harassment, some of these losses constitute a one-time or short
duration pulse effect to the ABB populations in Oklahoma, so they will not affect ABB
populations long-term. The restoration program would ensure that the acres disturbed by
Projects will be either restored appropriately or mitigated at the rate for permanent impacts (1:1
or higher). In addition, protection of ABB habitat in previously unprotected areas would improve
the likelihood of survival and recovery of the species.” (Page 32)

Comment: This seems to be a statement that this ICP is not need.

“3.3.2 ABB Habitat within the ICP Planning Area

Areas unsuitable for the ABB (areas where take is not expected to occur) included the land
cover categories of Open Water, Developed Open Space, Developed Low Intensity, Developed
Medium Intensity, Developed High Intensity, Barren Land, and Cultivated Crops.
Approximately 85.8 percent (19,612,333 acres; 7,936,830 hectares) of the Planning Area

was considered ABB habitat according to NLCD data, and approximately 14.2 percent
(3,245,830

acres; 1,313,541 hectares) was not considered ABB habitat.” (Page 33)

Comment: This analysis fails to identify the portion of Hay/Pasture (4,694,828 acres) which are
not suitable habit due the FWS criteria of 8 inches of grass height and issues with wild horse
pasture and intense grazing of cattle. Presumably any activities on unsuitable land would not be
ABB habitat and can be excluded from mitigation requirements.






“3.3.4 Total Impact Estimates within Planning Area

.... the Service anticipates that the overall percentage of range-wide ABB habitat that may be
impacted by Covered Activities in this ICP is likely much smaller than 0.16 percent (the percentage of
Oklahoma ABB habitat in that may be impacted by Covered Activities).” (Page 38)

Comment: The probability of encountering an ABB on a typical Osage oil well project not on the
Tallgrass preserve is about 1 in 1,000. See Comments below, 2017.

Summer 2014

The Nebraska Department of Roads in the Summer NDOR Environmental Bulletin provides
mowing instructions for ABB habit. Instructions are to start mowing two weeks before ground
disturbance at construction sites and keep grass length to less than 8 inches for the duration of
work.

http://www.transportation.nebraska.qov/environment/e-bulletin/2014-Summer.pdf

Opinion: This appears to be an extremely attractive solution. If a new pad, roads, etc. were
mowed before the active season and kept mowed. The ABB would avoid the area. No ABB take
would occur. Could it be that simple?

This is another example of the practical ABB solutions from Nebraska.

June 4, 2014

Publication of American Burying Beetle by FWS, Oklahoma. This is a 28-page survey of the status to
the ABB.

Page 17. “Land conversion to agriculture and development, logging, fire suppression, and
intensive domestic livestock grazing are the primary causes of habitat loss and fragmentation
within eastern Oklahoma today. For example, large areas of native grasslands have been
converted to introduced grasses such as fescue and bermuda varieties to improve pastures for
intensive cattle grazing operations.”

July 15, 2014
The Osage BIA Superintendent issues a letter notifying the lessees that beginning August 12, 2014

they will be required to prepare draft environmental assessments for all future proposed actions
requiring BIA approval.

Comment: “Required” was an error, The Council on Environmental Quality Regulations, 40 CFR
1506.5(b), says “If and agency permits and applicant to prepare an environmental assessment .... “.






August 2014

The Oklahoma FWS office published ACTIONS WITH NO IMPACTS TO FEDERALLY-LISTED SPECIES
OR OTHER FEDERAL TRUST RESOURCES (two pages).

“The U.S. Fish and Wildlife Service (Service) believes the following types of actions, individually
and/or cumulatively, have no impacts on any federally-listed species, federally-designated critical
habitat, or any other federal trust and wildlife resources in Oklahoma.”

The 13 dot point list contains such things as: a new home within a developed lot and/or related loans,
resurfacing existing roads, replacement of utility poles in existing right-of-way provided the right-of-
way maintained with grass less than 8 inches, and acquisition of land to be held in trust for Federally
recognized Tribes.

The letter concludes: “This letter is your blanket approval for the above defined actions in Oklahoma
from the Oklahoma Ecological Services Field Services of the U.S. Fish and Wildlife Service. These
projects may proceed without first contacting the Service for approval. This blanket approval is valid
until rescinded by the Service.”

Comment: Of interest is what this list does not include (USDA NRCS ponds, Rural Water Districts,
REA power lines, new homes on rural lands supported by USDA Rural Development Loans, etc.) and
the reason for its publication. It is directed to Federal agencies and activities with a federal nexus.
Presumably, if an action is not on the list than an ESA section 7 consultation is suggested. While the
ABB is not mentioned it is clearly the most obvious federally listed species and directly impacted
habitat impacts listed

October 3, 2014

Joan Guifoyle, Division Chief, Division of Wild Horse and Burros responded to Fred Storer’s letter of
August 12, 2014. In part:

“In 2008, the BLM and the U.S. Fish and Wildlife Service (FWS) developed a Consultation
Agreement regarding operation of BLM’s wild horse long-term holding facilities within American
burying beetle

habit in Oklahoma. The Agreement provides both the BLM and the FWS an opportunity to benefit
from operational improvements while meeting collective obligations under the Endangered Species
Act.”

“As part of the conservation measures of the Agreement, the BLM provided a one-time payment of
$200,000, at the rate of $1.00 per acre, for wild horse long-term holding facilities in American
burying beetle habit in Oklahoma. The funds were transferred to the Oklahoma Chapter of the
Nature Conservancy for the purposes of the American burying beetle conservation in the tallgrass-
prairie habitats of Oklahoma.”

October 20, 2014

ABBCB, American Burying Beetle Conservation Bank, responded to an RFP from Hydration
Engineering, PLLC quoting the cost of credits:





1.) “The minimum number of credits we can provide”

ABBCB: We will provide credits down to the 0.25 credit as stipulated by USFWS
in the ICP.

2.) “The cost for a block of 10 credits.”

ABBBC will provide 10 Credits for a total cost of $135,000 (513,500 per credit).

ABBCB: “This block of credits represents a volume discount from the individual credit price of
$15,000 per credit, which would be used for single, or fractional, credits sales under your first
question.”

Smith, Preston W. to Travis Keener, October 20, 2014 via. Email.

December 31, 2014

FWS Report of Osage County ABB survey results for 2014:
Year Total Samples % Positive

2012 217 28.6

2013 162 31

2014 119 21.7
January 12, 2015

The Norman Transcript reports that “Oklahoma Department of Transportation has purchased 700
beetle credits at a price of $10,000 per credit, or $7 million”.

Comment: This signaled the end of the 2009 arrangement of making payments to the TNC
American Burying Beetle Conservation Fund reported above. This was relatively painless for the
State of Oklahoma because the money comes from the Federal Highway Administration, hence
the ESA federal nexus. The $7 million was paid to the Conservation Banks established by the FWS
Oklahoma Field Office May 21, 2014.

January 20, 2015

FWS announces a Chaparral Energy section 10 permit application under the Oil and Gas
Industry Conservation Plan.

Federal Register Volume 80, Number 12 (Tuesday, January 20, 2015)] [Notices][Pages 2724-2725]

March 24, 2015

Oklahoma FWS publishes American Burying Beetle Impact Assessment for Project Reviews.






This document contains a stepwise process for project impact analysis.

Page 12. “For projects that cannot avoid take of the ABB, the Service recommends mitigating the
effects of the take through conservation (protection, preservation, and management) of occupied
ABB habitat in perpetuity (referred to as “mitigation lands”) to assist in recovery efforts for the ABB
(Appendix B). The Service strongly encourages habitat offsets to Federal agencies conducting formal
Section 7 consultations, and the Service requires them of private entities developing HCPs (pursuant
to section 10(a)(1)(B) of the ESA).”

Comment: As explained in the FWS reclassifying proposal, May 3, 2019, by mid-century all the
Southern Plains (Oklahoma and Kansas) analysis areas will exceed threshold temperatures
resulting in extirpation of the ABB. The fundamental premise of the mitigation lands, that they
provide care in perpetuity, is no longer valid.

March 2015

South Dakota Department of Transportation reports “regarding Reasonable and Prudent

Measures (RPMs) were also set in place for projects affecting the American burying beetle:
1)Avoidance or Minimizing Habitat Disturbance (Ground-disturbing Activities) in Riparian and
Grassland Habitats, 2) Training, 3) Reporting, 4) Including Current or New Scientific Information.”

Compliance Report for 2014: Biological Opinion for Stream-Crossing Projects Administered/Funded
by the South Dakota Department of Transportation and the Federal Highway Administration, By:
Office of Project Development, South Dakota Department of Transportation, March 2015, Submitted
to: United States Fish and Wildlife Service, Mountain-Prairie Region 6, South Dakota Ecological
Services Office, Pierre, SD

Comment: Included to illustrate the contrast between the Oklahoma and South Dakota
Departments of Transportation.

August 21, 2015

American Stewards of Liberty, the Independent Petroleum Association of America, the Texas Public
Policy Foundation, and Dr. Steven W. Carothers requested the FWS remove the ABB from the
endangered species list.

March 16, 2016

FWS published a finding that the August 21, 2015 delisting petition contained substantial scientific or
commercial information indicating that the petitioned action may be warranted.

July 12, 2016

Osage Agency submitted their original ABB draft Biological Assessment to FWS.





October 7, 2016
FWS submitted comments to Agency for incorporation in ABB draft Biological Assessment.

2017

The FWS Oklahoma Field Office published the results of ABB presence/absence surveys for
2016.

Comment: These results are published annually. Hydration Engineering tabulated the results for
Osage County for 2016. We noticed dramatically different results for surveys on the Tallgrass versus
the rest of Osage County.

Surveys Negative Positive ABBs Counted
Tallgrass 40 3 33 (83%) 403*
Non-Tallgrass | 103** 80 23 (22%) 34

*Recognize that some ABBs are probably counted more than once on the Tallgrass.
**Largely locations where a future oil well was contemplated

The non-Tallgrass area surveyed was 51,706 acres, 81 square miles, one ABB for every 2.4 square
miles. If a new drilling site required 1.5 acres the probability of encountering an ABB was one in one
thousand.

Opinion:

The Tallgrass had oil wells long before the Chapman-Barnard ranch was purchased by TNC. There is
little question that TNC’'s management benefits wildlife including small animals useful to the ABB. It
is very likely the ABB has prospered under the care of TNC (there were no pre purchase ABB
surveys, Dr. Howard found the first ABB on the Tallgrass in 2007). The Tallgrass is better for the ABB
because it is no longer a cattle ranch.

April 18, 2017

A second draft of the ABB Biological Assessment was submitted by
the Osage Agency for comment by the FWS.

May 23, 2017

FWS submitted comments to the Osage Agency on the second draft ABB Biological Assessment.

July 13, 2017

The final version of the ABB Biological Assessment was submitted to the FWS by the Osage Agency.





September 15, 2017

A letter from the FWS initiating formal consultation was sent to the Osage Agency.

September 21, 2017

The Independent Petroleum Association of America, American Stewards of Liberty, and Osage
Producers Association filed a lawsuit on challenging FWS failure to make a 12-month
finding on their petition to delist the ABB.

July 27, 2018

The Osage County ABB Biological Opinion was approved and published by the FWS.

Opinion/Comment: The Biological Opinion is difficult to understand, the Osage Agency needs
to publish a statement of ABB policy.

May 3, 2019

The FWS responded to the September 21, 2017 lawsuit with their proposal to reclassifying the
ABB from endangered to threatened and a proposed ESA 4(d) rule.

Comment: A 4(d) rule is a regulation intended to conserve species listed as threatened.

October 9, 2019

The comment period closed on the FWS proposal to down list the ABB. There were 77 comments.

December 2, 2019

The protest period ended for the Oklahoma, Kansas and Texas Final Joint Environmental Impact
Statement/ Proposed BLM Resource Management Plan and Proposed BIA Integrated Resource
Management Plan. (The protest period was 30 days for those with a stake in the final EIS to file a
protest, we do not know if a protest was filed.) Originally Osage oil and gas was to be a part of this EIS,
but the Osage Minerals Council requested the separation of oil and gas in order to expedite the process,
a strategy which failed because the first Oil and Gas Draft EIS was tabled four years ago.

This EIS is over 2,500 pages, 6 volumes, and cost $4.8 million.

This EIS should facilitate NEPA compliance for non-oil and gas by allowing site-specific EAs for BIA
actions. This EIS includes Osage minerals other than oil and gas as well as other Osage Agency
responsibilities. Those responsibilities include surface leases administered by the BIA.

Regarding surface leases for livestock grazing in Volume 1, Page 3-238:

3.6.18 Livestock Grazing
Livestock grazing is described in Section 3.3.6, BLM Resource Uses, Livestock Grazing. Where





information is different for the BIA decision area, that information is provided below.
Current Condition

The BIA livestock grazing program is managed in accordance with 25 CFR 166. Both the BIA
Eastern Oklahoma and Southern Plains Regions process grazing leases for restricted and trust
lands. Grazing leases vary in size, from as little as 5 to 10 acres and up. The leases are normally
executed for 3 to 5 years. At this time, the total number of leases that are administered in the
two regions is unknown.

Comment: It appears that there has been no effort on the part of the Osage Agency to address
NEPA compliance for grazing leases. We expect this to change as surface leases are renewed or
new leases are entered. The BLM has considerable experience with grazing leases including ESA
issues which may serve as a model for Osage County.

Spring 2020

Conclusion: A decision on down listing is expected in the spring of 2020. Litigation by the Center
for Biological Diversity, et al is expected which could delay a change beneficial to Osage oil and
gas. Even if the ABB status is changed to threatened it could be relisted in the future. A 4(d) rule is
a possibility.







November 26, 2019

Mr. Mosby Halterman

Regional Environmental Scientist
Eastern Oklahoma Region, BIA
P.O. Box 8002

Muskogee, OK 74402-8002

Email: mosby.halterman@bia.gov

Subject: EIS No. 20190274, Osage County Oil and Gas Draft Environmental Impact Statement
Dear Mr. Halterman,

The Osage Producers Association represents producers of, and service companies to, the oil and
gas industry in Osage County, Oklahoma. Our membership’s operations are an important and
critical component to the economy of Osage County, OK and the greater State of Oklahoma.
The Osage Producers Association will have substantive comments on the Osage County Oil and
Gas Draft Environmental Impact Statement (Notice of Availability published in the Federal
Register on November 22, 2019).

However, the comment period, falling over the holidays is unreasonable.

We request you please extend the comment period a few months to allow our members whose
business interests are directly impacted by this the opportunity to read and respond.

Sincerely,
% ' d !é/

Osage Producers Association
President

Cc: Robin Phillips, Superintendent, Osage Agency
Evert Waller, Chairman, Osage Minerals Council







P.O. Box 1599
F. Ford Drummond Pawhuska, OK 74056

Tel: (918) 287-4400

January 7, 2020

Osage County Oil and Gas EIS
BIA Osage Agency
Superintendent Robin Phillips
P.O.Box 1539

Pawhuska, OK 74056

Re: Comments on BIA’s Environmental Impact Statement (EIS) Draft Alternatives for Osage County
Dear Ms. Phillips:

I am a third generation rancher in Osage County who owns and leases several thousand acres of
land with dozens of active, inactive and abandoned oil and gas wells on the property. This oil and gas
development has polluted my land and water, killed my livestock, and hurt my business and property values.
It is clear that current regulations and enforcement do not provide adequate environmental protection in
Osage County.

I support updating and implementing the protections outlined in Alternative 4 of the Draft
Environmental Impact Statement. [ believe this will allow oil and gas development to be done more cleanly
and safely, and in an environmentally sound manner which will benefit everyone: landowners, producers
and the Osage tribe.

While Alternative 4 is a good start as outlined in the draft, it is important that it include the
following provisions:

a) Best Management Practices (BMPs) must be incorporated into the Conditions of Approval (COAs)
in order to make them enforceable, rather than merely suggested guidelines.

b) We need a list of the BMPs which are mentioned in Alternative 4. These should be compared to
the BMPs listed in the BLM’s gold book, and the more protective measures should be used.

c) There should be requirements for producers to execute surface damage agreements with
landowners prior to first entry on land.

d) There must be requirements for producers to remediate surface damage caused by oil and gas
activities, and requirements to restore the land back to tall grass prairie once oil and gas operations
on the lease have ceased.

€) There must be enforceable limits and standards governing remediation of brine and petroleum

contamination of soil and water.

f) Clean Water Act Compliance must be established to protect surface and ground water from
pollution from oil and gas development.

g) Water wells near oil and gas activities must be tested and monitored for pollution.

h) There must be enforceable limits and standards governing venting and flaring of H2S gas.
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i) Any environmental protection requirements must be properly overseen and enforced by the

government. BMPs, COAs or any regulations without adequate oversight and enforcement are
meaningless, as we have seen in the past.

Additional COAs and enhanced environmental protections should always apply in sensitive

environmental areas in Osage County. These sensitive environmental areas should include any ranch
and farm land that is enrolled in federal or state conservation programs designed to improve soil, water,
plant, animal, air, wildlife and related natural resources on agricultural land. Taxpayer money is being
spent in these programs to improve the environment, and the BIA’s rules should support these efforts.
These programs include, but are not limited to, the following:

a)
b)
c)
d)
e)
f)
g)

Environmental Quality Incentives Program (EQIP)
Conservation Stewardship Program (CSP)

BLM Wild Horse Pasture Facilities

Wetlands Reserve Program (WRP)

Conservation Reserve Program (CRP)

CRP Grasslands

All sensitive water supply streams, lakes and aquifers

I have no desire to hurt the oil and gas industry or the Osage Nation and its headright holders. In
fact, my father and I are small oil producers in Osage County. My family makes its living through the
natural resources found in Osage County, and we must protect the unique and endangered tall grass

prairie and our ground and surface water for the benefit of future generations by implementing strong
environmental protections now — otherwise we risk causing irreparable and irreversible harm to our
land and environment.

Thank you for your consideration of these comments.

Yours truly,

F. Ford Drummond










January 6, 2020

Osage County Oil and Gas EIS
BIA Osage Agency

Attn: Superintendent Robin Phillips
P.O. Box 1539

Pawhuska, OK 74056

Re: Osage County Oil and Gas Draft Environmental Impact Statement

Dear Ms. Phillips:

I am a rancher and landowner in Osage County. While I have no desire to hurt the oil and
gas industry or the Osage tribe and its headright holders, it is clear that existing regulations and
enforcement do not provide adequate environmental protection in Osage County. Oil and gas
development has scarred our land, polluted the surface and ground water, sickened and killed
livestock, and hurt my business and property values.

I strongly support updating and implementing the Enhanced Resource Protections outlined
in Alternative 4 of the Draft Environmental Impact Statement. [ believe these protections will
allow oil and gas development to be done more cleanly and safely, and in an environmentally sound
manner which will benefit everyone: landowners, oil producers and the Osage tribe.

While Alternative 4 is a good start as outlined in the draft, it is important that it include the
following provisions:

a) Best Management Practices (BMPs) must be incorporated into the Conditions of Approval
(COAs) in order to make them enforceable, rather than merely suggested guidelines.

b) We need a list of the BMPs which are mentioned in Alternative 4. These should be
compared to the BMPs listed in the BLM’s gold book, and the more protective measures
should be used.

c) There should be requirements for producers to execute surface damage agreements with
landowners prior to first entry on land.

d) There must be requirements for producers to remediate surface damage caused by oil and
gas activities, and requirements to restore the land back to tall grass prairie once oil and
gas operations on the lease have ceased.

e) There must be enforceable limits and standards governing remediation of brine and
petroleum contamination of soil and water.

f) Clean Water Act Compliance must be established to protect surface and ground water from
pollution from oil and gas development.

g) Water wells near oil and gas activities must be tested and monitored for pollution.

h) There must be enforceable limits and standards governing venting and flaring of H2S gas.

i) Any environmental protection requirements must be properly overseen and enforced by the
government. BMPs, COAs or any regulations without adequate oversight and
enforcement are meaningless, as we have seen in the past. :
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Additional COAs and enhanced environmental protections should always apply in

sensitive environmental areas in Osage County. These sensitive environmental areas should
include any ranch and farm land that is enrolled in federal or state conservation programs designed
to improve soil, water, plant, animal, air, wildlife and related natural resources on agricultural land.
Taxpayer money is being spent in these programs to improve the environment, and the BIA’s rules
should support these efforts. These programs include, but are not limited to, the following:

a)
b)
c)
d)
€)
f)
g)

Environmental Quality Incentives Program (EQIP)
Conservation Stewardship Program (CSP)

BLM Wild Horse Pasture Facilities

Wetlands Reserve Program (WRP)

Conservation Reserve Program (CRP)

CRP Grasslands

All sensitive water supply streams, lakes and aquifers

My family makes its living through the natural resources found in Osage County, and we

must protect the unique and endangered tall grass prairie and our ground and surface water for the
benefit of future generations by implementing strong environmental protections — otherwise we
risk causing irreparable and irreversible harm to our land and environment.

Thank you for your consideration of these comments.

Yours truly,

Al Geoueley
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January 6, 2020

Osage County Oil and Gas EIS
BIA Osage Agency

Attn: Superintendent Robin Phillips
P.O. Box 1539

Pawhuska, OK 74056

Re: Osage County Oil and Gas Draft Environmental Impact Statement

Dear Ms. Phillips:

I am a rancher and landowner in Osage County. While I have no desire to hurt the oil and
gas industry or the Osage tribe and its headright holders, it is clear that existing regulations and
enforcement do not provide adequate environmental protection in Osage County. Oil and gas
development has scarred our land, polluted the surface and ground water, sickened and killed
livestock, and hurt my business and property values.

I strongly support updating and implementing the Enhanced Resource Protections outlined
in Alternative 4 of the Draft Environmental Impact Statement. I believe these protections will
allow oil and gas development to be done more cleanly and safely, and in an environmentally sound
manner which will benefit everyone: landowners, oil producers and the Osage tribe.

While Alternative 4 is a good start as outlined in the draft, it is important that it include the
following provisions:

a) Best Management Practices (BMPs) must be incorporated into the Conditions of Approval
(COAs) in order to make them enforceable, rather than merely suggested guidelines.

b) We need a list of the BMPs which are mentioned in Alternative 4. These should be
compared to the BMPs listed in the BLM’s gold book, and the more protective measures
should be used.

c) There should be requirements for producers to execute surface damage agreements with
landowners prior to first entry on land.

d) There must be requirements for producers to remediate surface damage caused by oil and
gas activities, and requirements to restore the land back to tall grass prairie once oil and
gas operations on the lease have ceased.

e) There must be enforceable limits and standards governing remediation of brine and
petroleum contamination of soil and water.

f) Clean Water Act Compliance must be established to protect surface and ground water from
pollution from oil and gas development.

g) Water wells near oil and gas activities must be tested and monitored for pollution.

h) There must be enforceable limits and standards governing venting and flaring of H2S gas.

i) Any environmental protection requirements must be properly overseen and enforced by the
government. BMPs, COAs or any regulations without adequate oversight and
enforcement are meaningless, as we have seen in the past. = -
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Additional COAs and enhanced environmental protections should always apply in
sensitive environmental areas in Osage County. These sensitive environmental areas should
include any ranch and farm land that is enrolled in federal or state conservation programs designed
to improve soil, water, plant, animal, air, wildlife and related natural resources on agricultural land.
Taxpayer money is being spent in these programs to improve the environment, and the BIA’s rules
should support these efforts. These programs include, but are not limited to, the following:

a) Environmental Quality Incentives Program (EQIP)
b) Conservation Stewardship Program (CSP)

¢) BLM Wild Horse Pasture Facilities

d) Wetlands Reserve Program (WRP)

e) Conservation Reserve Program (CRP)

f) CRP Grasslands

g) All sensitive water supply streams, lakes and aquifers

My family makes its living through the natural resources found in Osage County, and we
must protect the unique and endangered tall grass prairie and our ground and surface water for the
benefit of future generations by implementing strong environmental protections — otherwise we
risk causing irreparable and irreversible harm to our land and environment.

Thank you for your consideration of these comments.

Yours truly,
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January 6, 2020

Osage County Oil and Gas EIS
BIA Osage Agency

Attn: Superintendent Robin Phillips
P.O. Box 1539

Pawhuska, OK 74056

Re: Osage County Oil and Gas Draft Environmental Impact Statement

Dear Ms. Phillips:

I am a rancher and landowner in Osage County. While I have no desire to hurt the oil and
gas industry or the Osage tribe and its headright holders, it is clear that existing regulations and
enforcement do not provide adequate environmental protection in Osage County. Oil and gas
development has scarred our land, polluted the surface and ground water, sickened and killed
livestock, and hurt my business and property values.

I strongly support updating and implementing the Enhanced Resource Protections outlined
in Alternative 4 of the Draft Environmental Impact Statement. I believe these protections will
allow oil and gas development to be done more cleanly and safely, and in an environmentally sound
manner which will benefit everyone: landowners, oil producers and the Osage tribe.

While Alternative 4 is a good start as outlined in the draft, it is important that it include the
following provisions:

a) Best Management Practices (BMPs) must be incorporated into the Conditions of Approval
(COAs) in order to make them enforceable, rather than merely suggested guidelines.

b) We need a list of the BMPs which are mentioned in Alternative 4. These should be
compared to the BMPs listed in the BLM’s gold book, and the more protective measures
should be used.

c) There should be requirements for producers to execute surface damage agreements with
landowners prior to first entry on land.

d) There must be requirements for producers to remediate surface damage caused by oil and
gas activities, and requirements to restore the land back to tall grass prairie once oil and
gas operations on the lease have ceased.

e) There must be enforceable limits and standards governing remediation of brine and
petroleum contamination of soil and water.

f) Clean Water Act Compliance must be established to protect surface and ground water from
pollution from oil and gas development.

g) Water wells near oil and gas activities must be tested and monitored for pollution.

h) There must be enforceable limits and standards governing venting and flaring of H2S gas.

i) Any environmental protection requirements must be properly overseen and enforced by the
government. BMPs, COAs or any regulations without adequate overs:ght and
enforcement are meaningless, as we have seen in the past.
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Additional COAs and enhanced environmental protections should always apply in
sensitive environmental areas in Osage County. These sensitive environmental areas should
include any ranch and farm land that is enrolled in federal or state conservation programs designed
to improve soil, water, plant, animal, air, wildlife and related natural resources on agricultural land.
Taxpayer money is being spent in these programs to improve the environment, and the BIA’s rules
should support these efforts. These programs include, but are not limited to, the following:

a) Environmental Quality Incentives Program (EQIP)
b) Conservation Stewardship Program (CSP)

c) BLM Wild Horse Pasture Facilities

d) Wetlands Reserve Program (WRP)

e) Conservation Reserve Program (CRP)

f) CRP Grasslands

g) All sensitive water supply streams, lakes and aquifers

My family makes its living through the natural resources found in Osage County, and we
must protect the unique and endangered tall grass prairie and our ground and surface water for the
benefit of future generations by implementing strong environmental protections — otherwise we
risk causing irreparable and irreversible harm to our land and environment.

Thank you for your consideration of these comments.

Yours truly,
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January 6, 2020

Osage County Oil and Gas EIS
BIA Osage Agency

Attn: Superintendent Robin Phillips
P.O. Box 1539

Pawhuska, OK 74056

Re: Osage County Oil and Gas Draft Environmental Impact Statement

Dear Ms. Phillips:

I am a rancher and landowner in Osage County. While I have no desire to hurt the oil and
gas industry or the Osage tribe and its headright holders, it is clear that existing regulations and
enforcement do not provide adequate environmental protection in Osage County. Oil and gas
development has scarred our land, polluted the surface and ground water, sickened and killed
livestock, and hurt my business and property values.

I strongly support updating and implementing the Enhanced Resource Protections outlined
in Alternative 4 of the Draft Environmental Impact Statement. 1 believe these protections will
allow oil and gas development to be done more cleanly and safely, and in an environmentally sound
manner which will benefit everyone: landowners, oil producers and the Osage tribe.

While Alternative 4 is a good start as outlined in the draft, it is important that it include the
following provisions:

a) Best Management Practices (BMPs) must be incorporated into the Conditions of Approval
(COAs) in order to make them enforceable, rather than merely suggested guidelines.

b) We need a list of the BMPs which are mentioned in Alternative 4. These should be
compared to the BMPs listed in the BLM’s gold book, and the more protective measures
should be used.

c) There should be requirements for producers to execute surface damage agreements with
landowners prior to first entry on land.

d) There must be requirements for producers to remediate surface damage caused by oil and
gas activities, and requirements to restore the land back to tall grass prairie once oil and
gas operations on the lease have ceased.

e) There must be enforceable limits and standards governing remediation of brine and
petroleum contamination of soil and water.

f) Clean Water Act Compliance must be established to protect surface and ground water from
pollution from oil and gas development.

g) Water wells near oil and gas activities must be tested and monitored for pollution.

h) There must be enforceable limits and standards governing venting and flaring of H2S gas.

i) Any environmental protection requirements must be properly overseen and enforced by the
government. BMPs, COAs or any regulations without adequate oversight and
enforcement are meaningless, as we have seen in the past.
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Additional COAs and enhanced environmental protections should always apply in
sensitive environmental areas in Osage County. These sensitive environmental areas should
include any ranch and farm land that is enrolled in federal or state conservation programs designed
to improve soil, water, plant, animal, air, wildlife and related natural resources on agricultural land.
Taxpayer money is being spent in these programs to improve the environment, and the BIA’s rules
should support these efforts. These programs include, but are not limited to, the following:

a) Environmental Quality Incentives Program (EQIP)

b) Conservation Stewardship Program (CSP)

¢) BLM Wild Horse Pasture Facilities

d) Wetlands Reserve Program (WRP)

e) Conservation Reserve Program (CRP)

f) CRP Grasslands

g) All sensitive water supply streams, lakes and aquifers

My family makes its living through the natural resources found in Osage County, and we
must protect the unique and endangered tall grass prairie and our ground and surface water for the
benefit of future generations by implementing strong environmental protections — otherwise we
risk causing irreparable and irreversible harm to our land and environment.

Thank you for your consideration of these comments.

Yours truly,

Chavll MO L nle
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January 6, 2020

Osage County Oil and Gas EIS
BIA Osage Agency

Attn: Superintendent Robin Phillips
P.O. Box 1539

Pawhuska, OK 74056

Re: Osage County Oil and Gas Draft Environmental Impact Statement

Dear Ms. Phillips:

I am a rancher and landowner in Osage County. While I have no desire to hurt the oil and
gas industry or the Osage tribe and its headright holders, it is clear that existing regulations and
enforcement do not provide adequate environmental protection in Osage County. Oil and gas
development has scarred our land, polluted the surface and ground water, sickened and killed
livestock, and hurt my business and property values.

I strongly support updating and implementing the Enhanced Resource Protections outlined
in Alternative 4 of the Draft Environmental Impact Statement. I believe these protections will
allow oil and gas development to be done more cleanly and safely, and in an environmentally sound
manner which will benefit everyone: landowners, oil producers and the Osage tribe.

While Alternative 4 is a good start as outlined in the draft, it is important that it include the
following provisions:

a) Best Management Practices (BMPs) must be incorporated into the Conditions of Approval
(COAs) in order to make them enforceable, rather than merely suggested guidelines.

b) We need a list of the BMPs which are mentioned in Alternative 4. These should be
compared to the BMPs listed in the BLM’s gold book, and the more protective measures
should be used.

c) There should be requirements for producers to execute surface damage agreements with
landowners prior to first entry on land.

d) There must be requirements for producers to remediate surface damage caused by oil and
gas activities, and requirements to restore the land back to tall grass prairie once oil and
gas operations on the lease have ceased.

e) There must be enforceable limits and standards governing remediation of brine and
petroleum contamination of soil and water.

f) Clean Water Act Compliance must be established to protect surface and ground water from
pollution from oil and gas development.

g) Water wells near oil and gas activities must be tested and monitored for pollution.

h) There must be enforceable limits and standards governing venting and flaring of H2S gas.

i) Any environmental protection requirements must be properly overseen and enforced by the
government. BMPs, COAs or any regulations without adequate oversight and
enforcement are meaningless, as we have seen in the past. = -
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Additional COAs and enhanced environmental protections should always apply in
sensitive environmental areas in Osage County. These sensitive environmental areas should
include any ranch and farm land that is enrolled in federal or state conservation programs designed
to improve soil, water, plant, animal, air, wildlife and related natural resources on agricultural land.
Taxpayer money is being spent in these programs to improve the environment, and the BIA’s rules
should support these efforts. These programs include, but are not limited to, the following:

a) Environmental Quality Incentives Program (EQIP)
b) Conservation Stewardship Program (CSP)

c¢) BLM Wild Horse Pasture Facilities

d) Wetlands Reserve Program (WRP)

e) Conservation Reserve Program (CRP)

f) CRP Grasslands

g) All sensitive water supply streams, lakes and aquifers

My family makes its living through the natural resources found in Osage County, and we
must protect the unique and endangered tall grass prairie and our ground and surface water for the
benefit of future generations by implementing strong environmental protections — otherwise we
risk causing irreparable and irreversible harm to our land and environment.

Thank you for your consideration of these comments.

Yours truly,

Gt LS
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January 6, 2020

Osage County Oil and Gas EIS
BIA Osage Agency

Attn: Superintendent Robin Phillips
P.O. Box 1539

Pawhuska, OK 74056

Re: Osage County Oil and Gas Draft Environmental Impact Statement

Dear Ms. Phillips:

I am a rancher and landowner in Osage County. While I have no desire to hurt the oil and
gas industry or the Osage tribe and its headright holders, it is clear that existing regulations and
enforcement do not provide adequate environmental protection in Osage County. Oil and gas
development has scarred our land, polluted the surface and ground water, sickened and killed
livestock, and hurt my business and property values.

I strongly support updating and implementing the Enhanced Resource Protections outlined
in Alternative 4 of the Draft Environmental Impact Statement. I believe these protections will
allow oil and gas development to be done more cleanly and safely, and in an environmentally sound
manner which will benefit everyone: landowners, oil producers and the Osage tribe.

While Alternative 4 is a good start as outlined in the draft, it is important that it include the
following provisions:

a) Best Management Practices (BMPs) must be incorporated into the Conditions of Approval
(COAs) in order to make them enforceable, rather than merely suggested guidelines.

b) We need a list of the BMPs which are mentioned in Alternative 4. These should be
compared to the BMPs listed in the BLM’s gold book, and the more protective measures
should be used.

c) There should be requirements for producers to execute surface damage agreements with
landowners prior to first entry on land.

d) There must be requirements for producers to remediate surface damage caused by oil and
gas activities, and requirements to restore the land back to tall grass prairie once oil and
gas operations on the lease have ceased.

e) There must be enforceable limits and standards governing remediation of brine and
petroleum contamination of soil and water.

f) Clean Water Act Compliance must be established to protect surface and ground water from
pollution from oil and gas development.

g) Water wells near oil and gas activities must be tested and monitored for pollution.

h) There must be enforceable limits and standards governing venting and flaring of H2S gas.

i) Any environmental protection requirements must be properly overseen and enforced by the
government. BMPs, COAs or any regulations without adequate oversight and
enforcement are meaningless, as we have seen in'the past.-
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Additional COAs and enhanced environmental protections should always apply in
sensitive environmental areas in Osage County. These sensitive environmental areas should
include any ranch and farm land that is enrolled in federal or state conservation programs designed
to improve soil, water, plant, animal, air, wildlife and related natural resources on agricultural land.
Taxpayer money is being spent in these programs to improve the environment, and the BIA’s rules
should support these efforts. These programs include, but are not limited to, the following:

a) Environmental Quality Incentives Program (EQIP)
b) Conservation Stewardship Program (CSP)

¢) BLM Wild Horse Pasture Facilities

d) Wetlands Reserve Program (WRP)

e) Conservation Reserve Program (CRP)

f) CRP Grasslands

g) All sensitive water supply streams, lakes and aquifers

My family makes its living through the natural resources found in Osage County, and we
must protect the unique and endangered tall grass prairie and our ground and surface water for the
benefit of future generations by implementing strong environmental protections — otherwise we
risk causing irreparable and irreversible harm to our land and environment.

Thank you for your consideration of these comments.

Yours truly,
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January 6, 2020

Osage County Qil and Gas EIS
BIA Osage Agency

Attn: Superintendent Robin Phillips
P.O. Box 1539

Pawhuska, OK 74056

Re: Osage County Oil and Gas Draft Environmental Impact Statement

Dear Ms. Phillips:

I am a rancher and landowner in Osage County. While I have no desire to hurt the oil and
gas industry or the Osage tribe and its headright holders, it is clear that existing regulations and
enforcement do not provide adequate environmental protection in Osage County. Oil and gas
development has scarred our land, polluted the surface and ground water, sickened and killed
livestock, and hurt my business and property values.

I strongly support updating and implementing the Enhanced Resource Protections outlined
in Alternative 4 of the Draft Environmental Impact Statement. [ believe these protections will
allow oil and gas development to be done more cleanly and safely, and in an environmentally sound
manner which will benefit everyone: landowners, oil producers and the Osage tribe.

While Alternative 4 is a good start as outlined in the draft, it is important that it include the
following provisions:

a) Best Management Practices (BMPs) must be incorporated into the Conditions of Approval
(COAs) in order to make them enforceable, rather than merely suggested guidelines.

b) We need a list of the BMPs which are mentioned in Alternative 4. These should be
compared to the BMPs listed in the BLM’s gold book, and the more protective measures
should be used.

c) There should be requirements for producers to execute surface damage agreements with
landowners prior to first entry on land.

d) There must be requirements for producers to remediate surface damage caused by oil and
gas activities, and requirements to restore the land back to tall grass prairie once oil and
gas operations on the lease have ceased.

e) There must be enforceable limits and standards governing remediation of brine and
petroleum contamination of soil and water.

f) Clean Water Act Compliance must be established to protect surface and ground water from
pollution from oil and gas development.

g) Water wells near oil and gas activities must be tested and monitored for pollution.

h) There must be enforceable limits and standards governing venting and flaring of H2S gas.

i) Any environmental protection requirements must be properly overseen and enforced by the
government. BMPs, COAs or any regulatlons w:thout adequate oversight and
enforcement are meaningless, as we have seenin. the: past
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Additional COAs and enhanced environmental protections should always apply in
sensitive environmental areas in Osage County. These sensitive environmental areas should
include any ranch and farm land that is enrolled in federal or state conservation programs designed
to improve soil, water, plant, animal, air, wildlife and related natural resources on agricultural land.
Taxpayer money is being spent in these programs to improve the environment, and the BIA’s rules
should support these efforts. These programs include, but are not limited to, the following:

a) Environmental Quality Incentives Program (EQIP)
b) Conservation Stewardship Program (CSP)

¢) BLM Wild Horse Pasture Facilities

d) Wetlands Reserve Program (WRP)

e) Conservation Reserve Program (CRP)

f) CRP Grasslands

g) All sensitive water supply streams, lakes and aquifers

My family makes its living through the natural resources found in Osage County, and we
must protect the unique and endangered tall grass prairie and our ground and surface water for the
benefit of future generations by implementing strong environmental protections — otherwise we
risk causing irreparable and irreversible harm to our land and environment.

Thank you for your consideration of these comments.

Yours truly,
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January 6, 2020

Osage County Qil and Gas EIS
BIA Osage Agency

Attn: Superintendent Robin Phillips
P.O. Box 1539

Pawhuska, OK 74056

Re: Osage County Oil and Gas Draft Environmental Impact Statement
Dear Ms. Phillips:

I am a rancher and landowner in Osage County. While I have no desire to hurt the oil and
gas industry or the Osage tribe and its headright holders, it is clear that existing regulations and
enforcement do not provide adequate environmental protection in Osage County. Oil and gas
development has scarred our land, polluted the surface and ground water, sickened and killed
livestock, and hurt my business and property values.

I strongly support updating and implementing the Enhanced Resource Protections outlined
in Alternative 4 of the Draft Environmental Impact Statement. I believe these protections will
allow oil and gas development to be done more cleanly and safely, and in an environmentally sound
manner which will benefit everyone: landowners, oil producers and the Osage tribe.

While Alternative 4 is a good start as outlined in the draft, it is important that it include the
following provisions:

a) Best Management Practices (BMPs) must be incorporated into the Conditions of Approval
(COAs) in order to make them enforceable, rather than merely suggested guidelines.

b) We need a list of the BMPs which are mentioned in Alternative 4. These should be
compared to the BMPs listed in the BLM’s gold book, and the more protective measures
should be used.

c¢) There should be requirements for producers to execute surface damage agreements with
landowners prior to first entry on land.

d) There must be requirements for producers to remediate surface damage caused by oil and
gas activities, and requirements to restore the land back to tall grass prairie once oil and
gas operations on the lease have ceased.

e) There must be enforceable limits and standards governing remediation of brine and
petroleum contamination of soil and water.

f) Clean Water Act Compliance must be established to protect surface and ground water from
pollution from oil and gas development.

g) Water wells near oil and gas activities must be tested and monitored for pollution.

h) There must be enforceable limits and standards governing venting and flaring of H2S gas.

i) Any environmental protection requirements must be properly overseen and enforced by the
government. BMPs, COAs or any regulations without adequate oversight and
enforcement are meaningless; as-we haveseen in‘the past.
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Additional COAs and enhanced environmental protections should always apply in
sensitive environmental areas in Osage County. These sensitive environmental areas should
include any ranch and farm land that is enrolled in federal or state conservation programs designed
to improve soil, water, plant, animal, air, wildlife and related natural resources on agricultural land.
Taxpayer money is being spent in these programs to improve the environment, and the BIA’s rules
should support these efforts. These programs include, but are not limited to, the following:

a) Environmental Quality Incentives Program (EQIP)
b) Conservation Stewardship Program (CSP)

¢) BLM Wild Horse Pasture Facilities

d) Wetlands Reserve Program (WRP)

e) Conservation Reserve Program (CRP)
f) CRP Grasslands

g) All sensitive water supply streams, lakes and aquifers

My family makes its living through the natural resources found in Osage County, and we
must protect the unique and endangered tall grass prairie and our ground and surface water for the
benefit of future generations by implementing strong environmental protections — otherwise we
risk causing irreparable and irreversible harm to our land and environment.

Thank you for your consideration of these comments.

Yours truly,

Doy
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January 6, 2020

Osage County Oil and Gas EIS
BIA Osage Agency

Attn: Superintendent Robin Phillips
P.O. Box 1539

Pawhuska, OK 74056

Re: Osage County Oil and Gas Draft Environmental Impact Statement

Dear Ms. Phillips:

I am a rancher and landowner in Osage County. While I have no desire to hurt the oil and
gas industry or the Osage tribe and its headright holders, it is clear that existing regulations and
enforcement do not provide adequate environmental protection in Osage County. Oil and gas
development has scarred our land, polluted the surface and ground water, sickened and killed
livestock, and hurt my business and property values.

I strongly support updating and implementing the Enhanced Resource Protections outlined
in Alternative 4 of the Draft Environmental Impact Statement. I believe these protections will
allow oil and gas development to be done more cleanly and safely, and in an environmentally sound
manner which will benefit everyone: landowners, oil producers and the Osage tribe.

While Alternative 4 is a good start as outlined in the draft, it is important that it include the
following provisions:

a) Best Management Practices (BMPs) must be incorporated into the Conditions of Approval
(COAs) in order to make them enforceable, rather than merely suggested guidelines.

b) We need a list of the BMPs which are mentioned in Alternative 4. These should be
compared to the BMPs listed in the BLM’s gold book, and the more protective measures
should be used.

c) There should be requirements for producers to execute surface damage agreements with
landowners prior to first entry on land.

d) There must be requirements for producers to remediate surface damage caused by oil and
gas activities, and requirements to restore the land back to tall grass prairie once oil and
gas operations on the lease have ceased.

e) There must be enforceable limits and standards governing remediation of brine and
petroleum contamination of soil and water.

f) Clean Water Act Compliance must be established to protect surface and ground water from
pollution from oil and gas development.

g) Water wells near oil and gas activities must be tested and monitored for pollution.

h) There must be enforceable limits and standards governing venting and flaring of H2S gas.

i) Any environmental protection requirements must be properly overseen and enforced by the
government. BMPs, COAs or any regulations without adequate oversight and

enforcement are meaningless; as-we haveséen' in‘the past.
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Additional COAs and enhanced environmental protections should always apply in
sensitive environmental areas in Osage County. These sensitive environmental areas should
include any ranch and farm land that is enrolled in federal or state conservation programs designed
to improve soil, water, plant, animal, air, wildlife and related natural resources on agricultural land.
Taxpayer money is being spent in these programs to improve the environment, and the BIA’s rules
should support these efforts. These programs include, but are not limited to, the following:

a) Environmental Quality Incentives Program (EQIP)
b) Conservation Stewardship Program (CSP)

¢) BLM Wild Horse Pasture Facilities

d) Wetlands Reserve Program (WRP)

e) Conservation Reserve Program (CRP)

f) CRP Grasslands

g) All sensitive water supply streams, lakes and aquifers

My family makes its living through the natural resources found in Osage County, and we
must protect the unique and endangered tall grass prairie and our ground and surface water for the
benefit of future generations by implementing strong environmental protections — otherwise we
risk causing irreparable and irreversible harm to our land and environment.

Yours truly,

Thank you for your consideration of these comments.
s
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Francis Craig

From: mosby.halterman@bia.gov on behalf of EIS, Osage County Oil and Gas
<osagecountyoilandgaseis@bia.gov>

Sent: Friday, February 14, 2020 8:01 AM

To: Katie Patterson; Francis Craig

Subject: Fwd: [EXTERNAL] Comments on Draft Osage Oil & Gas EIS

Mosby Halterman

Regional Environmental Scientist
Eastern Oklahoma Region, BIA
P.O. Box 8002

Muskogee, OK 74402-8002
Phone: 918-781-4660

Fax: 918-781-4667

---------- Forwarded message ---------

From: Halterman, Mosby <mosby.halterman@bia.gov>

Date: Tue, Jan 21, 2020 at 7:46 AM

Subject: Fwd: [EXTERNAL] Comments on Draft Osage Oil & Gas EIS

To: Osage County Oil and Gas EIS <osagecountyoilandgaseis@bia.gov>

Mosby Halterman

Regional Environmental Scientist
Eastern Oklahoma Region, BIA
P.O. Box 8002

Muskogee, OK 74402-8002
Phone: 918-781-4660

Fax: 918-781-4667

—————————— Forwarded message ---------

From: Scott Durchame <sducharme@ppcooil.com>

Date: Fri, Jan 17, 2020 at 1:26 PM

Subject: [EXTERNAL] Comments on Draft Osage Oil & Gas EIS
To: mosby.halterman@bia.gov <mosby.halterman@bia.gov>






Sent from Mail for Windows 10

Dear Ms. Halterman:

After the difficult work to read your new proposed EIS statement for those few oil and gas producers remaining in Osage
County, | find it literally backwards of the mission of the BIA as a trustee for the Osage Nation. Should this piece of
proposed work be enforced, expect the Osage Nation to once again sue for damages since it’s your job to protect their
abilities to extract their oil and gas reserves, not prevent it from occurring.

From your lllegal alternatives # 3 & # 4 to your issues with lighting at night, the entire proposal has been written to
deprive the Osage Nation and it’s operators from being able to drill and develop reserves that you agreed to protect
and defend on their behalf in 1906.

We here at Performance Operating Company have been the most aggressive operator for new wells in the county for
the past 4 years. We have continued our work towards meeting continually changing rules and regulations under NEPA
guidelines dating back to 1969. With this document you are not trying to make it better or easier in any way here in the
Osage Nation; it’s obviously your intent to abandon any pre-tense of protection of the future cash flow of the many
members of the Osage Nation.

You should consider, once again, starting over with this document. Possibly this time, you might include the Osage
Mineral Council and it’s oil and gas operators in the general discussions as the document is written versus a simple
meeting or two late in the day with a quick 30 minute presentation and 2 minute comment period with the public which
you consider adequate public input!

We would gladly join any law-suit against your office for this terrible mistake.

J. Scott DuCharme, President






Francis Craig

From: mosby.halterman@bia.gov on behalf of EIS, Osage County Oil and Gas
<osagecountyoilandgaseis@bia.gov>

Sent: Monday, February 24, 2020 6:53 AM

To: Katie Patterson; Francis Craig

Subject: Fwd: [EXTERNAL] Draft Osage Oil and Gas EIS Comment

Mosby Halterman

Regional Environmental Scientist
Eastern Oklahoma Region, BIA
P.O. Box 8002

Muskogee, OK 74402-8002
Phone: 918-781-4660

Fax: 918-781-4667

---------- Forwarded message ---------

From: Susan Forman <formanse@hotmail.com>

Date: Fri, Feb 21, 2020 at 11:41 PM

Subject: [EXTERNAL] Draft Osage Oil and Gas EIS Comment

To: mosby.halterman@bia.gov <mosby.halterman@bia.gov>, osagecountyoilgaseis@bia.gov
<osagecountyoilgaseis@bia.gov>

Dear Mr. Halterman:

As an Osage owner of mineral rights in Osage Co., member of the Osage Nation, Citizen of the State of Oklahoma, and
39 year veteran of the exploration and production side of the Oil & Gas Industry, | am compelled to weigh-in on the
Draft Environmental Impact Statement published in the Federal Register in November 2019. Compelled because of the
threat this poorly worded 566 page useless document poses to my income and other owner’s income, the economic
viability of the Osage Mineral Estate and the economies of Osage Co. and the State of Oklahoma. You probably don’t
know that the Osage is the only Tribe that pays gross production tax in Oklahoma. | would be surprised if any of the
preparers of this latest cut and paste attempt to destroy the Osage Mineral Estate and the Osage People have stepped
foot in Osage Co. or even in Oklahoma. Also, | am an elected Osage Minerals Council Member. It is important to note
that this comment is my personal comment as an owner in the Osage Mineral Estate and is not intended in any way to
be representative of the Council.

That said, if the preparers attempt is truly to protect and improve the trust assets of American Indians as stated in the
BIA Mission Statement on the first page of the DEIS, and furthermore, to promote and development the Mineral Estate

1





in an economic and efficient manner this document is an EPIC FAIL full of useless & redundant information and fear-
mongering. Most if not all of the language contained in the EIS referring to BMPs and COAs is covered by existing State &
Federal regulations in addition to well thought out industry standards by oil & gas professionals

Let’s get the easy stuff out of the way:

Alternatives 3 & 4 violate the 1906 Congressional Allotment Act and Amendments. More specifically, they
violate the goal of the “highest ultimate recovery” in Act of March 2, 1929, 45 Stat. 1478, Sec 1, Act of
June 24, 1938, 52 Stat. 1034, Sec 3; Act of October 21, 1978, 92 Stat. 1660, Sec 4. Both are Non-
Starters and must be removed. It would be a Taking of our property value. Not only for the headright
owners but also for the Producers and Investors who have leases in the properties that this EIS is
condemning for fossil fuel extraction.

Alternative 2 would only be workable if it took out any reference to acreage that cannot be drilled upon
among other issues.

Two cases in point of useless information:

1. “Lights may be installed for safety and to illuminate work areas, such as drilling rigs, at night. This would reduce
nighttime darkness by adding light to areas lacking artificial light. As a result, this would diminish opportunities for
viewing visual resources between dusk and dawn, particularly stargazing opportunities.” (page 4-82).

Comment: Really? What relevance does this have in permitting and leasing? A drilling rig is a temporary structure,
completely gone after the drilling and completion are finished. Including this is laughable and should be stricken.

2. H2S: Of course H2S exists in gas streams and for decades the Oil & Gas Industry has been mitigating the dangers to
human life and corrosion of pipelines. Why is this even included? Technological solutions exist and are already being
practiced and regulations followed.

This entire document fails to describe the environmental impact of federal actions as required by Section 102 of
the National Environmental Policy Act (NEPA). Did any of the preparers bother to inspect any of the Osage Co. well
sites existing since 2014 when the BIA and Osage Co. Producers were sued for not following NEPA? If so they would

realize that the scars of the past have nothing to do with the wells of the last decade or so.

| know other commenters have found and commented on numerous errors in this DEIS which | will not list here but all
need to be corrected. This EIS should be delayed until such time that the ABB Proposed Rule is determined, and the

Osage Tribe’s progress to enter a TERA or TEDO are finalized because this will make the Federal trigger go away and





hopefully we will not need this EIS or one that is actually included the Osage Minerals Council’s input. Please don’t

waste any more taxpayers money trying to fix this pernicious DEIS. It is bound to become redundant.

Best regards,

Susan Forman






TheNature Q.)

Conservancy

Protecting nature. Preserving life’

December 10, 2019

Mrs. Robin Phillips, Superintendent via email

BIA Osage Agency osagecountyoilandgaseis@bia.gov
Bureau of Indian Affairs

P.O. Box 1539

Pawhuska, Oklahoma 74056

Re: Osage County Oil and Gas Draft Environmental Impact Statement (“Draft
EIS”); Request for Extension of Deadline to Submit Comments

Dear Mrs. Phillips:

The Nature Conservancy (“TNC”) submits this letter to request a 30-day extension to the
public comment period for the Draft EIS. TNC is the landowner of the approximately 40,000-
acre Tallgrass Prairie Preserve in Osage County, and has a significant interest in this matter. We
seek this extension due to the bulk and complexity of the Draft EIS, and in light of the
upcoming holidays. Thank you for your consideration of this request.

If you have any questions, please feel free to call me at 918-585-1117 or by email at
mfuhr@tnc.org.

Sincerely,
Michael Fuhr
Oklahoma State Director
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February 6, 2020

Mrs. Robin Phillips, Superintendent via email and first class mail

BIA Osage Agency osagecountyoilandgaseis@bia.gov
Bureau of Indian Affairs

P.O. Box 1539

Pawhuska, Oklahoma 74056
Re:  Osage County Oil and Gas Draft Environmental Impact Statement
Dear Mrs. Phillips,

Thank you for the opportunity to comment on the Osage County Oil and Gas Draft
Environmental Impact Statement (DEIS). The Nature Conservancy (TNC) appreciates the Bureau
of Indian Affairs’ (BIA) efforts to prepare this document. TNC is concerned, however, that the
DEIS falls short of the mark on giving this action the requisite “hard look” required under the
National Environmental Policy Act. Many of these shortcomings require revisions and additional
analysis that may likely require BIA to revise and recirculate the DEIS for further public review
and comment.

All of that said, based on the discussion and analysis provided in the DEIS, TNC believes
the BIA should identify Alternative 4 as the proposed action and preferred alternative because
Alternative 4 provides the best opportunity for achieving the important balance between
productive oil and gas activity and the protection of sensitive landscapes and resources. In
addition, Alternative 4 is the only action alternative that satisfies the purpose and need of the
proposed action, as discussed in our comments below.

1. Failure to Meet the Purpose and Need of the Proposed Action. As stated in the DEIS,
“[t]he objective of the alternatives is, to the extent possible, to promote oil and gas development
while avoiding or minimizing potential adverse impacts on surface owners, wildlife, and natural
and cultural resources from noise, traffic, excavation, dust, and other disturbances associated with
construction and operations under oil and gas leases.” DEIS, p. 2-2. The purpose of the BIA’s
action includes “protection of the environment,” “protection of the health and safety of the Osage
people,” and “prevents pollution.” DEIS, p. 1-3. The proposed action alternatives must be
reasonable, 40 CFR Section 1502.14, and to be reasonable, an action must, among other things,
meet the purpose and need of that action. See generally, Davis v. Mineta, 302 F.3d 1104, 1119
(10t Cir. 2002). We believe Alternative 4 is the only action alternative that meets these criteria.

As currently presented, Alternative 2 fails to meet the required purpose and is thus not a
reasonable alternative. The DEIS expressly finds that the environmental consequences to virtually
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every resource are worse under Alternative 2 than under the No Action Alternative, which is the
only alternative that is not required to conform to the purpose and need of the proposed action.
DEIS, p. 2-8. With respect to public health and safety, the DEIS is explicit that the impacts may
increase under this Alternative. “People living or working on or near a well site could be exposed
to higher levels of H2S compared with Alternative 1 (No Action) due to the lack of required air
quality measures.” DEIS, p. 4-79. Yet, while the focus of Alternative 2 is oil and gas development
at the cost of the environment, the number of new wells estimated under Alternative 2 is not
increased but is identical to that allowed under the No Action Alternative - the full foreseeable
amount of 4,761 wells. DEIS, pp. 2-9, 2-10. Thus, as compared to the No Action Alternative,
there is no promotion of oil and gas development nor is there any avoidance or minimization of
potential adverse impacts as required to meet the purpose of this action. In fact, Alternative 2 will
result in a substantial degradation of many environmental resources, as compared to business as
usual under the No Action Alternative. In addition to its potentially devastating environmental
impacts and harm to the public, we also believe Alternative 2 will result in delays (not just in the
permitting process which will require additional NEPA and ESA review but also in meaningful
responses and discourse with landowners), inconsistencies in decision-making, and potential
lawsuits. An alternative which is worse for the environment, worse for public health and safety,
worse for the permitting process, and with risks of lawsuits is simply not a reasonable alternative.

Alternative 3, as currently structured, does not appear to be much better in these respects
than Alternative 2. Alternative 3 divides Osage County into high-density and low-density areas.
In high-density areas, Alternative 3 applies the same, wholly inadequate Conditions of Approval
(COASs) as Alternative 2. At a minimum, Alternative 3 should apply the same COAs as the No
Action Alternative to high-density areas or, as an alternative, should adopt some additional COAs
to prevent further degradation (e.g., COAs 32, 33, 34, 35). In any event, the treatment of high-
density areas in Alternative 3 suffers from all of the same deficiencies as Alternative 2 and does
not result in a reasonable alternative.

Similar serious problems arise in low-density areas, which ostensibly are intended to have
a higher level of environmental protection. Alternative 3, however, allows the problematic and
unreasonable conversion of a low-density section into a high-density section based on the proposal
of the driller: “In sections where drilling additional wells changes the section from low to high
density, existing wells would continue to be managed according to low-density management, and
new wells would be managed according to high-density management.” DEIS, p. 2-12. When a
driller proposes to drill in a low-density area, the COAs applied to the drilling should be based on
the existing condition of section, i.e., those designed for a low-density area, so as to provide a
minimum level of environmental protection. But if the driller proposes to drill enough wells that
the density threshold is exceeded and the area subsequently converted to a high-density area, then
all of these many new wells drilled by the converter are apparently subject only to the wholly
inadequate COAs of Alternative 2. This apparent allowance creates perverse incentives for the
driller to propose enough wells to exceed the density threshold and could result in the widespread
conversion of low-density areas to high-density areas, with all of its attendant environmental
degradation. Under these circumstances, Alternative 3 may result in much the same environmental
degradation as Alternative 2, a clearly unreasonable result in light of the purpose of the proposed
action. Thus, this conversion allowance is perplexing and destroys the intended environmental
protections of a low-density vs. high-density distinction. It also largely discredits the subsequent





discussions in the DEIS on environmental consequences and cumulative effects pertaining to
Alternative 3, which fail to consider the likelihood and extensiveness of potential conversions from
low to high density and their impact on the studied environmental resources. To maintain the
reasonableness and credibility of Alternative 3, BIA should clarify that the driller proposing to
convert an area to high density will be obliged for all of its wells to follow the COAs applicable to
low density areas (and several others, as described below).

We also believe that all of the Action Alternatives fail in achieving the purpose of the
proposed action to the extent the COAs can be waived based on site-specific determinations
without any criteria or consideration of impacts. DEIS, p. 2-8. See further discussion on this issue
below.

2. Flawed Cumulative Effects Analyses. One of the project purposes in the DEIS is to
streamline the leasing process by “tiering” to the EIS. DEIS, pp. 1-3, 1-4, and App. E Figure 1-2.
However, the DEIS makes clear that the location of impacts from reasonable and foreseeable oil
and gas development in Osage County are unknown and that the actual impacts would be
determined through site-specific review as part of the APD process: “[T]his EIS provides a
programmatic or ‘big-picture’ level of analysis of oil and gas development in Osage County
because the future location of well pads, pipelines, access roads, and other surface facilities is
unknown. The location of individual wells and facilities, and the impacts associated with them,
would be determined as part of the APD process through site-specific environmental, biological,
and cultural compliance efforts as directed by the BIA.” DEIS, p. 4-3. While a site-specific
assessment is necessary and appropriate during the APD process, so is a cumulative effects
analysis taking into account the then-known information and reasonably foreseeable development.
Merely “tiering” to the EIS for cumulative effects will not be legally sufficient since that analysis
is expressly stated in the DEIS to be incomplete and does not aggregate the expected oil and gas
development and other reasonably foreseeable developments and assess their total impact on
individual environment resources. In essence, a complete cumulative effects analysis on each
individual resource must be done either in a programmatic or a project-specific NEPA document
or a combination thereof. 1f acomplete cumulative effects analysis is not done at the programmatic
stage—as happened here due to the absence of any locational information—it must be done each
time a drilling project is undertaken. Council on Environmental Quality, Effective Use of
Programmatic NEPA Reviews, p. 15 (December 18, 2014). While we appreciate and understand
the enormity of the task before the BIA, the cumulative effects analysis cannot be left incomplete
in the EIS and then not be more fully developed during the leasing process once more complete
information and reasonably foreseeable developments become known or can be reasonably
projected. If BIA intends to “tier” to an admittedly incomplete programmatic cumulative effects
analysis at the project stage without further and detailed cumulative effects analysis, it will deprive
the public and the agency decisionmaker of necessary information intended to be supplied through
NEPA and leave the process open to lawsuits.

3. Insufficient Analyses of Environmental Consequences. While Chapter 4 of the DEIS
provides a good start of the environmental consequences of each alternative, it is lacking in several
respects:






e The environmental consequences are discussed as if the COAs pertaining to each
alternative are certain. However, the DEIS makes clear that COAs for any permit
(regardless of the alternative) are actually uncertain: “The EIS does not list the exact set of
COAs that would be applied to each permit under an alternative. Under all alternatives,
the BIA may waive COAs or apply additional COAs based on site-specific
determinations.” DEIS, p. 2-8. This lack of certainty as to the COAs, and the failure to
consider that lack of certainty in the impacts, renders the rest of the EIS deficient and
inaccurate.

e The number and types of wells differ among the alternatives, yet those quantitative
differences and their differing impacts on specific environmental resources (e.g., particular
rivers, vegetation types) are not reflected in any quantitative fashion in the Chapter 4
discussions.

e Infrastructure relative to oil and gas activities (including pipelines, roads, facilities, etc.)
are only nominally mentioned yet are some of the biggest contributors to environmental
degradation.

e The historical lack of inspections of leases and oil and gas activities, and enforcement of
violations, are also not considered in the discussion. Unless there is also a clear and
effective commitment of resources for inspections and enforcement, an analysis of
environmental impacts due to lack of compliance should also be part of the discussions and
cumulative effects. Mitigation measures, such as COAs, are simply not adequate unless
they are effectively enforced. Council on Environmental Quality, Appropriate Use of
Mitigation and Monitoring and Clarifying the Appropriate Use of Mitigated Findings of
No Significant Impact, 76 Fed. Reg. 3848-51 (Jan. 21, 2011).

4, Inclusion of Monitoring and Enforcement. We recommend that each alternative include
a comprehensive assessment of the risk of non-compliance, together with measures for monitoring
and enforcement and strategies for ensuring sufficient capacity to perform enforcement. As you
know, a historical issue has been the insufficient capacity of BIA to provide adequate field
oversight. With the additional protections in Alternative 4 and a portion of Alternative 3, a robust
monitoring program (with effective penalties for non-compliance) is crucial. Furthermore, an
effective monitoring and enforcement program is required in the CEQ regulations to ensure that
operators fully comply with the mitigation measures that are ultimately applied. 40 CFR 1505.2(c).

In developing measures for enhanced monitoring and enforcement, we again ask that BIA
consider sharing the enforcement/environmental protection role for the oil and gas activities with
another state or federal agency, such as the BLM or the Oklahoma Corporation Commission
(which is allowed under the BIA regulations, 25 CFR 226.1). Precedent exists for this
consideration. For example, the separation of management responsibilities from oversight and
enforcement was undertaken with the creation of the Bureau of Safety and Environmental
Enforcement and the Bureau of Ocean Energy Management as part of the reorganization of the
Bureau of Ocean Energy Management, Regulation and Enforcement.





As you know, the Evaluation conducted by the Office of Inspector General for the U.S.
Department of the Interior in October 2014 recommended that BIA enter into an MOU with BLM
to perform essential oil and gas operations on BIA’s behalf. We understand that in response to the
Evaluation, BIA has received additional funding to add four more Petroleum Engineering
Technicians and that all PETs have or will complete BLM training for field inspections. While
this is a good start, more is needed to be done. We recommend that the BLM training be mandatory
for all PETs, that one or more of the PETSs be assigned to perform oversight of the COAs imposed
on drillers in Osage County, and that additional assistance for monitoring and enforcement be
obtained from BLM or OCC.

5. Conditions of Approval. As noted above, the DEIS allows the BIA to waive COAs based
on site-specific determinations but without any criteria or consideration of impacts. DEIS, p. 2-8.
At a minimum, no COA should be allowed to be waived without BIA Superintendent approval
and then only under a stringent set of circumstances (such as no environmental impact at the site
or cumulatively, and after consultation and input from the landowner). Without strict criteria,
waivers could be arbitrary, inconsistent and potentially subject to pressures from operators or third
parties.

We also request that the COAs be made applicable to existing leases and they not be waived
or exempted merely due to timing of leases or APDs.

As to the COAs themselves, we submit the following comments in furtherance of the
purpose and need of the proposed action, including “protection of the environment,” “protection
of the health and safety of the Osage people,” and “prevents pollution” (DEIS, p. 1-3):

a. All of the Action Alternatives. We recommend that the following new COAs be

added to each of the Action Alternatives:

() Prohibition of venting H2S;

(i)  Co-location of well pads, roads, pipelines, facilities and other infrastructure where
feasible;

(ili)  Remediation of any brine scarring; and

(iv)  Robust monitoring and inspection of activities, including annual unannounced audit
of operations by an independent third-party environmental professional paid for by
the operator. After receipt of the audit produced pursuant to this COA, BIA should
promptly review and make an appropriate disposition of the audit, including
potential enforcement of violations and remediation of impacted areas.

b. Alternative 2 and Alternative 3 (high-density). As stated previously, all of the
COAs applicable to the No Action Alternative should be added to Alternative 2 and
Alternative 3 (high-density). These COAs are basic environmental and safety protections
(some of which are legally required) which take minimum time and expense to implement
and do not interfere with overall oil and gas development. There is no reasonable basis for
not applying them. In addition, COAs 29, 30, 33, and 34 should be added to Alternative 2
and Alternative 3 (high-density).





C. Alternative 3 (low-density) and Alternative 4. We recommend that the following
new COAs be added to Alternative 3 (low-density) and Alternative 4 in order to achieve
the intended benefit of minimizing environmental degradation:

() Application of BLM’s gold book BMPs;

(i) Baseline testing of proximate groundwater wells;

(iti))  Any approved flaring should be done in a manner to eliminate the visibility of the
flame and produced light using a closed-combustion chamber system. Current best
industry standards for flares follow API guidelines and utilize “clean-burn variable
tip flare” technology;

(iv)  Burial of power lines to the extent practicable; and

(v) For the protection of native grassland bird species:

- Elimination of vertical structures except where no alternatives exist;

- Installation of quality mufflers on pumpjacks and compressors that are powered
by internal combustion engines, and/or shield such equipment and loud electric
motors;

- Avoidance of traffic and other disturbances within several hundred yards of
known booming grounds (leks) during the breeding months of March through
May, in the morning from two hours prior to sunrise until three hours following
sunrise; and

- Consolidation of facilities and roads and locating them at the edge of open prairie
and off of prairie ridgelines and hilltops.

6. Application of the Mitigation Hierarchy in Each Action Alternative. As detailed in
our previous comment letters, the mitigation hierarchy should be applied in each of the Action
Alternatives, including: (i) landscape-scale review and evaluation of cumulative impacts; (ii)
avoidance of oil and gas development in sensitive environmental and cultural areas; (iii)
minimization efforts to reduce impacts (such as co-location of facilities and limited leasing in
impacted areas); and (iv) for impacts which cannot be avoided or further minimized, effective
mitigation measures and offsets. While the mitigation hierarchy is fairly well applied in
Alternative 4 (in particular, through landscape scale avoidance), it is largely absent in Alternatives
2 and 3 except as to the limited sensitive areas in Alternative 3. We believe that applying the
hierarchy is a basic and essential approach to decision-making, which will result in achievement
of the purpose and need through effective protection of the environment and the natural resources
of the Osage Nation.

7. Alternative-Specific Comments.

a. Alternative 2. As has already been discussed above, we do not believe that this
alternative is legally sufficient and should be removed from consideration.

b. Alternative 3. While TNC conceptually supports “high-density versus low-density”
as one consideration in planning, the driving considerations should be landscape-scale review and
evaluation of cumulative impacts to resource values, together with public safety concerns. An
existing high-density area should not be presumed to be without (or with only minimal) resources
worthy of protection with appropriate COAs. In fact, already impacted areas, like high density
areas, are in need of basic mitigation measures to prevent severe degradation. We encourage BIA





to reconsider its exclusive focus on “high versus low” based on artificial geographic boundaries
and instead to supplement that factor with an approach which also accounts for natural resources,
potential ecological impacts, and public health. And, as discussed previously, we urge that BIA
eliminate the conversion allowance for drilling in low density areas which will exceed the density
threshold, so as to prevent any perverse incentives and potential for manipulation which could lead
to the widespread degradation of these less disturbed areas.

Furthermore, as previously discussed, we do not believe this alternative is legally sufficient
as to the application of Alternative 2 COAs to high-density areas. If Alternative 3 becomes BIA’s
preferred alternative, we request that the No Action Alternative COAs and COAs 28 and 31 apply
in high density areas (together with the other COAs recommended in paragraphs 5.a and 5.b
above), and that the allowance conversion discussed above be eliminated.

With respect to the sensitive areas, we request that all of the sensitive areas identified in
Alternative 4 be included as sensitive areas in Alternative 3. At a minimum, we request that
Alternative 3 apply the low-density COAs to all of the Alternative 4 sensitive areas (even if they
are considered high-density) and that those COAs be mandatory.

We also request that TNC’s Tallgrass Prairie Preserve be listed as a sensitive area in
Alternative 3 and that no permits for new ground-disturbing activities be approved. The preserve
was originally listed as a sensitive area in Alternative 3 in the preliminary draft alternatives
published in 2017 but has been removed as a sensitive area in Alternative 3 of the DEIS without
any explanation for this unjustified change. As the DEIS itself acknowledges, the Tallgrass Prairie
Preserve is the largest protected remnant of tallgrass prairie left on earth. DEIS, p. 3-57. The
DEIS heavily references the ecological resources of our preserve, together with its recreational and
visual benefits. “Management of the Tallgrass Prairie Preserve will continue to improve ecological
integrity of this stronghold of native tallgrass prairie in the planning area.” DEIS, p. 3-62. The
preserve is clearly a sensitive area, having been brought to its current state through intensive
ecological management, but continues to be at risk of environmental degradation with the existing
oil and gas activities — and at even higher risk if more ground-disturbing activities are allowed.
The existing activities create ongoing challenges in our management of the preserve, including
significant impacts and contamination to soil/water/air, fragmented landscapes, and significant
impacts to ABB and native grassland bird species due to continual disturbances. Our prescribed
fire program at the preserve, which is critical to managing the prairie, is a particular challenge
amidst the multitude of oil and gas wells and pipelines on the preserve. We have worked long and
hard with operators and we respect the rights of the Osage mineral estate. However, this is a fragile
landscape that can be, and has been, easily devastated and that requires additional protection.

C. Alternative 4. As previously noted, this is TNC’s preferred alternative together
with the additional COAs requested in paragraph 5 above. We appreciate that no permits will be
approved for new ground-disturbing activities in sensitive areas, and we ask that no exceptions to
that prohibition be allowed. In addition, we ask that all applicable COAs be made mandatory for
sensitive areas and that no waivers be permitted.

8. Biological Opinion. TNC appreciates that BIA has obtained a biological opinion on the
American burying beetle (“ABB”) and has made it available for public comment. We are






encouraged by the reasonable and prudent measures and terms and conditions included in this
Biological Opinion and urge BIA to ensure that each project covered by this program is required
to comply with each of these measures, terms, and conditions. To the extent that Alternative 2 and
Alternative 3 in high density areas are not covered by this Biological Opinion, unless BIA can
make a definitive “no effect” determination for the ABB, each project covered by these alternatives
will need to undergo a project-specific consultation and development of enforceable reasonable
and prudent measures and terms and conditions. As happened with this programmatic action, we
ask that BIA make available such project-specific Biological Opinion for public comment as part
of each project’s NEPA process. In addition, since this Biological Opinion expires in 2026 and
does not include any other species covered by the Endangered Species Act, we ask that BIA take
public comment as part of its NEPA process whenever a future programmatic consultation on the
ABB or a project-specific consultation on any non-ABB species might occur.

Thank you again for the opportunity to submit comments. This process continues to be
long and complex, and we appreciate BIA’s efforts. If you have any questions or would like any
additional information, please feel free to contact me at 918-585-1117 or at mfuhr@tnc.org.

Michael Fuhr
Oklahoma State Director



mailto:mfuhr@tnc.org








Francis Craig

From: mosby.halterman@bia.gov on behalf of EIS, Osage County Oil and Gas
<osagecountyoilandgaseis@bia.gov>

Sent: Friday, February 14, 2020 8:02 AM

To: Katie Patterson; Francis Craig

Subject: Fwd: [EXTERNAL] DEIS Comments

Attachments: EIS Comments.pdf

Mosby Halterman

Regional Environmental Scientist
Eastern Oklahoma Region, BIA
P.O. Box 8002

Muskogee, OK 74402-8002
Phone: 918-781-4660

Fax: 918-781-4667

---------- Forwarded message ---------

From: Marcy Graham <mglory58 @gmail.com>
Date: Tue, Jan 21, 2020 at 1:40 PM

Subject: [EXTERNAL] DEIS Comments

To: <osagecountyoilgaseis@bia.gov>

Mr. Halterman,

Please see the attached DEIS comments from the Osage Producers Association.

Thank you,
Marcy (Secretary)





Osage Producers Association
P.O. Box 635
Hominy, OK 74035

January 16, 2020

Mr. Mosby Halterman

Regional Environmental Scientist
Eastern Oklahoma Region, BIA
P.O. Box 8002

Muskogee, OK 74402-8002

Sent via USPS and email to osagecountyoilgaseis@bia.gov

Subject: EIS No. 20190274, Draft, BIA, OK, Osage County Oil and Gas Draft Environmental
Impact Statement

Dear Mr. Halterman;

The Osage Producers Association was organized by producers and service industry supporting the
drilling for and production of Osage County, OK oil and gas. The organization communicates to
the membership on various subjects related to oil and production in Osage County. In the event
of proposed changes constituting significant impairments to the production of oil and gas
production in Osage County the OPA is the principal source of non-Federal analysis and comment
for the producers, purchasers, service and beneficiaries of continued economic exploitation of the
mineral resources, including hydrocarbons, helium and rare earth elements, of the Osage Mineral
Estate.

The history of oil and gas production in Osage County is an encapsulated history of the oil and gas
industry. Many of the Major oil companies can trace their beginning to Osage County. Many,
including Philips, Sinclair, Gulf and Getty were involved pre-statehood. Modern exploration for
hydrocarbons began in 1922 with publication by the United States Geological Society of Bulletin
686, Structure and Qil and Gas Resources of the Osage Reservation, Oklahoma (
https://pubs.er.usgs.gov/publication/b686 ). The purpose of Bulletin 686 is important to note for
the reader. “Responding to the imperative need for increasing to the utmost the petroleum
supply of the United States, the Geological Survey, since we entered the war [WW 1], has largely
concentrated its investigations of oil fields in the most promising undeveloped territory, such as
Wyoming and the midcontinent-Texas region, and especially in the Osage Reservation in
Oklahoma.”.

While the great discoveries of conventional reservoirs are in the past, as Bulletin 686 approaches
a centennial anniversary of publication, the documents relevance is significant today. The dozens
of plates illustrating the surface and near surface geological structure provide guidance on
hydrocarbon migration and accumulation and give evidence where future discoveries can be
made. The configuration of mapped domes, anticlines fractures, faults and lineaments are as
relevant today to mineral exploitation as they were in 1922 and even more so when coupled with





modern 2D and 3D seismic and aerial electromagnetic surveys, of the type currently being
undertaken by the United States Geological Survey.

Any regulation being considered which limit in any way exploitation of the Osage Mineral Estate
should take USGS Bulletin 686 into consideration.

The Environmental Impact Statement is of great importance to the membership of the OPA.
We submit the following comments on the Draft EIS:
Alternatives 3 and 4

The no new drilling provisions of Alternatives 3 and 4 significantly reduce the recoverable oil and
gas resources of the Osage mineral estate.

The Osage mineral estate was established by federal law, the 1906 Osage Allotment Act and
Amendments, it can not be changed by an Environmental Impact Statement. Therefore,
Alternatives 3 and 4 must be eliminated in the final version of the EIS.

In addition, the no new drilling areas include many existing oil and gas leases. On all of those
leases the lessee has the right to drill additional wells. Additional wells can be required to
maintain production and are a valued future opportunity.

A no new drilling limitation immediately reduces the value of existing leases. (Even the threat of
“no new drilling” has diminished the value of Osage oil and gas assets.) The source of funds for
compensation for finical losses of lessees is not described in the Draft EIS.

Alternatives 3 and 4 must be eliminated.
Permit processing efficiently

Our members require the Osage Agency to make significant improvements in the time required
for processing permit applications. A major contributor to the time required has been the practice
of applicant funded draft Environmental Assessments followed by review of those EAs by the
Agency staff.

It has been inferred that applicant funded EAs prepared for the Agency’s use in some way
expedite the process and has been accepted by applicants. However, there is no provision in the
Council on Environmental Quality rules that obligate a permit applicant to fund preparation of an
EA. Furthermore, an applicant that does not wish to fund EA preparation is entitled to efficient
permit processing, to even imply otherwise is extorsion.

To improve efficiency, we recommend the EIS include a sample EA for a typical well. This can be
created from a completed EA or a hypothetical well.

The BIA should then identify the unique applicant information required for the EA. Required
information could then accompany a Form 139. The Agency would apply the information to their
EA template and publish the EA with the Record of Decision.

Information readily available to the Agency from internet sources such as Soil Mapper and
Wetlands Mapper are not unique applicant information. A lease map showing new facilities is an
example of unique applicant information.





Rule making

The EIS is not the proper forum for introducing new rules. Whether called Conditions of Approval,
Best Management Practices, Superintendent’s Order, or Notice to Lessees the EIS must be based
on existing authorities. The authorities are described in 25 CFR 226 and a few laws that impose
additional responsibilities such as the National Historic Preservation Act.

The Draft EIS appears to assume that it is appropriate to impose a BIA defined Best Management
Practice (BMP) or a Condition of Approval (COA) to respond to a perceived environmental threat.
If the BIA feels a new rule is required it should propose the rule as a change in 25 CFR 226.

If the EIS includes lists of BMPs and COA:s it should also include the corresponding authority for
enforcement.

Failure to make a statement of environmental impact

The Draft EIS is, inappropriately, a list of perceived risks and the measures that might be applied
to counter the risks. The Draft EIS fails to make a detailed statement by the responsible official of
the environmental impact of the proposed action as required by Section 102 of the National
Environmental Policy Act (NEPA).

The proposed action is the continued management of the Osage mineral estate for the benefit of
the shareholders (defined by the 1906 Osage Allotment Act).

The best evidence of environmental impact is the consequences of actions of the Osage Agency
since the Agency rediscovered NEPA in 2014. Those consequences can be gleamed from the fifty
plus Environmental Assessments prepared by the Agency and/or by the, not too difficult, task of
just going to the well sites and looking.

Examination of the consequences might well result in recognition of problems, errors made, or
the need for additional regulations.

Reasonably Foreseeable Development Scenario

The Draft EIS’s Reasonably Foreseeable Development (RFD) scenario was prepared by the Indian
Energy Service Center in 2017 based on 2015 data. Oil wells drilled were forecast to make a
sudden increase to 100 wells per year in 2017 and then increase with oil price following an Energy
Information Administration “reference or baseline” price projection to about 185 wells per year in
2038. 3,208 total oil wells over twenty years.

Gas wells are forecast to be flat at 68 wells per year.

We find the basis for the oil well forecast to be thin and unpersuasive. Nevertheless, we believe
the oil well forecast is reasonable and on the hopeful side. The gas well forecast is more than
optimistic.

The Osage Producers Association is not able to offer a well drilling forecast. However, we believe
there are many oil drilling targets on existing leases served by existing infrastructure which will be
drilled if regulatory process efficiency is restored. Gas wells will largely be oil target
disappointments.





The western ranges of Osage County represent a large area of future discoveries. Absent largely
of conventional clastic reservoirs which dominate the producing fields of the eastern ranges, the
western ranges offer vast tracts of unleased, lightly explored lands. Many historic well bores
penetrating carbonate deposits of Pennsylvanian, Mississippian and Ordovician ages exhibit oil
and gas shows. The structural configuration and tectonic history are favorable for hydrocarbon
migration and trapping. Where porosity and permeability development are insufficient for
vertical exploitation, horizontal exploitation has been proven to be effective in economic
extraction.

The Oklahoma, Kansas, and Texas Final Joint EIS/Proposed BLM RMP and BIA Integrated RMP
(Integrated RMP), November 2019, devotes only four paragraphs in over 2,500 pages to
“Nonenergy Leasables”. There is significant focus by the United States to identify Rare Earth
Element deposits. The United States Geological Survey current focus is to “identify areas that may
have the potential to contain undiscovered critical mineral resources. Enhancement of our
domestic mineral supply will decrease the Nation’s reliance on foreign sources of minerals that
are fundamental to the Nation’s security and economy.” (https://www.usgs.gov/special-

topic/earthmri ).

The Integrated RMP includes considerable discussion of helium, appropriately omitting Osage
helium because helium is coproduced with natural gas and therefore within the scope of this
Draft EIS. In addition to potential mineral value of subsurface brines (coproduced with oil), helium
deposits in the western ranges are viable economic objectives. Helium deposits in Osage County,
OK were documented by the United States Geological Survey in Professional Paper 121, Helium-
Bearing Natural Gas. There exists today growing interest in investment in infrastructure required
to extract minerals from subsurface brines and economically process helium. The positive impact
by the beneficiaries of royalty interests in the Osage Mineral Estate are significant, and if
managed well could eclipse the future revenue generated through oil and gas extraction.

American Burying Beetle

The BLM resolved wild horse facility ABB Section 7 issues on 200,000 acres (mostly in Osage
County) by paying one dollar and acre to a fund overseen by the Nature Conservancy to benefit
the ABB.

The Osage Agency administers surface leases on restricted Indian land, this responsibility is
acknowledged in the Integrated RMP, November 2019, Volume 1, Page 3-238, Paragraph 3.6.18.
The anticipated Section 7 process (Biological Assessment and Biological Opinion) should place in
perspective the effects of cattle grazing on the ABB. (The BLM administers cattle grazing leases on
155 million acres in the US including endangered species habitat through a combination of EISs,
EAs, and where appropriate, Categorical Exclusions.)

The Osage Agency’s efforts to comply with the Endangered Species Act in addition to the National
Environmental Policy Act impede approvals necessary to sustain oil and gas production. These
efforts have delivered no discernible benefit to the ABB.

The Draft EIS devotes 147 pages of 566 total pages, Twenty-six percent, to the ABB in the form of
a BIA Biological Assessment and a resulting US FWS Biological Opinion. It appears that the
Biological Opinion, July 27, 2018, (Appendix B of the Draft EIS) is intended to be a statement





describing the necessary measures required of permit applicants to meet the Osage Agency’s
Section 7 ESA requirements. The Biological Opinion is obtuse; a year and one half later and the
Agency has not provided a clear explanation of ABB policy.

The Osage Producers Association was a co-plaintiff the lawsuit filed September 21, 2017 that
resulted in the US FWS proposal to change the ABB from Endangered to Threatened. The EIS
should acknowledge the unresolved status of the ABB or delay the EIS until the US FWS issues a
decision.

There may be further litigation which could delay a change in the ABB’s status. An interim ABB
policy is necessary to allow the functioning of the Osage oil and gas business.

In 2015 the Osage Producers Association commissioned Hydration Engineering, PLLC, to prepare a
chronology of events related to the ABB in Osage County. That chronology has been updated and
is included as the Appendix to these comments.

Mistakes, errors, secondary sources, etc.

Page ES-2, Paragraph ES.2: A reference is made to the 2014 and 2015 Programmatic EAs. These
have been deleted from the Agency’s website and should be restored until the EIS process is
completed.

Page ES-2, Paragraph ES.3: EAs are not the responsibility of the operator.
Page 2-23, COA 28: The BIA lacks the authority to regulate noise and visual impacts.

Page 3-7, Paragraph 3.2.2: The Indian Nations Council of Governments, 2030 Osage County
Comprehensive Plan is a poor secondary source for earthquakes, a reliable source is
http://www.ou.edu/ogs/research/earthquakes/catalogs .

Page 3-19: “Additional volumes of produced saline groundwater are likely reinjected in

other producing fields in the planning area, but data are not available from those

fields.” This information is relevant and should be readily available, the BIA should contact the US
EPA or the Osage Nation for information on Class Il injection wells.

Page 3-47, Paragraph 3.6.2: The highest elevation in Osage County, approximately 1,300 feet is in
the far northwest not near Wynona.

Page 3-75, Paragraph 3.10.1, Housing: Pawhuska and Hominy are cities. Recognized villages of the
Osage Nation are Grayhorse Indian Village, the Pawhuska Indian Village, and the Hominy Indian
Village.

Page 3-89, Paragraph 3.10.1, Environmental Justice: The EIS would benefit from stating that
Census tract 9400.2 is the extreme southeast corner of Osage County, 3,800 feet from Tulsa City
Hall, and 9400.6 encompasses the city of Pawhuska and the Pawhuska Indian Village.

Page 3-92, Paragraph 3.11.3, Trends: “Qil and gas development will continue to introduce risks to
public health and safety in Osage County. The risk level depends on such factors as the amount of
development and nature and type of mitigation measures implemented.” This and similar
gratuitous statements insinuate a level of risk that does not exist.





Page 3-92, Paragraph 3.12, Visual Resources: The Osage Windfarm is an affront to visual
resources and should be called out.

Page 3-94, Visual Resources: The referenced “byway” is U.S. 60. Although it does provide unique
views and vistas (the best in Oklahoma), there are no buffalo to be seen and no “estates of
Oklahoma'’s historic oil barons”, which would have been obvious had the Preparers traveled
across Osage County on U.S. 60.

Page 3-94, Visual Resources: Lighting from oil and gas related construction is not significant, less
than high school football. The largest operator in Osage County uses “air rigs” and does not
operate at night. When rotary rigs are used night, operation is about 5 days per well. Osage wells
are not at all like multi well horizontal operations that operate for weeks.

Page 3-95, Paragraph 3.12.3 Trends: The “modification” of the landscape due to oil and gas
development is minuscule compared to, for example, the reconstruction of US 60 between
Pawhuska and Bartlesville. “Predicted nationwide price increases” are not discussed in Section
3.16 or elsewhere in the DEIS.

Page 3-106, Paragraph 3.16.2 Current Conditions: To spud a well is to start the drilling process.

Page 3-106: It is best not to confuse flowback with produced water. Flowback occurs following
hydraulic fracturing and in quality and quantity is similar to the water and chemicals that were
introduced as fracking fluids. Produced water is formation water brought to the surface along
with oil and gas and may occur through the life of the well and increase over time.

Page 3-107: Produced water is not stored in pits in Osage County. It is not recycled except as a
water flood to enhance oil recovery. Produced water in Osage County is disposed of through Class
Il disposal wells regulated by the US EPA.

Page 3-113: Keystone State Park is on the south side of the Arkansas River, it is not in Osage
County.

Page 4-1, Paragraph 4.1 Introduction: The DEIS does not demonstrate the “team’s knowledge of
the planning area and its resources”.

Page 4-8, Table 4-1: The Spearhead and Flanagan South Pipeline “run through” approximately 50
miles of Osage County not 11.3 miles.

Page 4-9: Table 4-1: The Table failed to include the Chaparral (now Perdure Petroleum) CO2 flood
project.

Page 4-12, Paragraph 4.2.2 Impacts Common to All Alternatives: The DEIS has failed to account
for the substantial volume of produced water returned via Class Il disposal wells (Information
available from the US EPA or the Osage Nation). The incremental volume introduced by future
wells is, by comparison, modest. Substantial quantities of produced water have been reinjected in
Osage County for decades without causing seismicity.

Page 4-20, Groundwater: Dedicated wastewater treatment plants and municipal wastewater
treatment plants are not used for disposal of produced water in Osage County. Unlined earthen
pits are not used to contain produced water in Osage County.





Page 4-21, Impacts from Disposing of Produced Water: Produced water has not been stored in
unlined pits for decades. Produced water is never “fresh”.

Page 4-23, Indirect Impacts on Water Resources Due to Wastewater Disposal Associated with
Hydraulic Fracturing: Produced water is not “disposed of in pits” lined or unlined.

Page 4-25, Paragraph 4.3.4 Alternative 2: Land application of oil and wastewater are not practiced
in Osage County.

Page 4-28, Paragraph 4.3.7 Cumulative Impacts: The Preparers are advised to read the entire
paragraph from Page ES-9 of Assessment of the Potential Impacts of Hydraulic Fracturing for Oil
and Gas on Drinking Water Resources Executive Summary, External Review Draft, EPA/600/R-
15/047a, June 2015. The statement, “FracFocus 1.0 disclosures indicate that annual water use for
oil and gas development was 10 percent, or greater, of total annual water use in 6.5 percent of
the counties reporting”, is not relevant to Osage County.

Appendix A Page 12, Paragraph G. Infrastructure: Figure 14 is the standard DOT PHMSA map,
most of the pipelines shown are not connectable to Osage production.

Appendix A Page 16, Paragraph VII. Surface Disturbance Due to Oil and Gas Activity: We agree,
that is difficult, but not extremely difficult, to estimate the current surface disturbance of O&G. It
has been done, see: https://ec637f48-h460-4378-9729-

cab9e0febifc.filesusr.com/ugd/028647 02ad3201cd13488a8b38440c3706c382.pdf .

Summary

* Alternatives 3 and 4 are contrary to federal law and existing lease contracts and must be
deleted.

* Efficient permit processing anticipating as many as 185 new wells per year is necessary

¢ Compliance with the requirements of the National Environmental Policy Act is the
responsibility of the BIA

e The DEIS fails to include a description of the environmental impact of the BlAs
continued management of the Osage mineral estate
e Permit applicants are not required to prepare Environmental Assessments

e 25 CFR 226 are the rules prescribed by the Secretary of the Interior, the EIS is not a
forum for rule making

* A clear policy recognizing the interim status of the ABB should be proposed





Appendix

A Selected Chronology of Events Related to the Endangered Species Act and the American Burying
Beetle in Osage County Oklahoma, Fred Storer, P.E., Hydration Engineering, PLLC — December 23,
2019
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cc:
Membership, Osage Producers Association — via email

Geoffrey M. Standing Bear, Principal Chief of the Osage Nation — via email to
gstandingbear@osagenation-nsn.gov and sdecker@osagenation-nsn.gov

David Bernhardt, Secretary
Department of the Interior
1849 C Street, N.W.
Washington DC 20240

Osage Minerals Council via email to minerals@osagenation-nsn.gov

Katie Gillies, Director of Conservation, Oklahoma TNC — via email to smcquffin@tnc.org

Senator Jim Inhofe
1924 S. Utica Ave. #530
Tulsa, OK 74104

Senator James Langford
401 South Boston Avenue, Suite 2150
Tulsa, OK 74103

Jonna Polk, Field Supervisor, Oklahoma Ecological Services Field Office, FWS - via email to
Jonna Polk@fws.gov

Lou Phillips, Chair, Osage Shareholders Association- via email to tenderteacher7@gmail.com

Robin Phillips, Superintendent, Osage Agency, BIA — via email to Robin.Phillips@bia.gov

The Honorable J. Kevin Stitt
Governor, State of Oklahoma
Oklahoma State Capitol

2300 N Lincoln Blvd.

Oklahoma City, Oklahoma 73105

Pete Regan

Domestic Energy Producers Alliance
PO Box 33190

Tulsa, OK 74153

Bud Ground

Director of Regulatory Affairs

The Petroleum Alliance of Oklahoma
contact@okpetro.com






Mike Hunter

Office of the Oklahoma Attorney General
313 NE 21st Street

Oklahoma City, OK 73105

Arturo J. Blanco
Director, Office of Communities, Tribes and Environmental Assessment, US EPA

Blanco.arturo@Epa.gov

Mike Cantrell

Oklahoma Energy Producer’s Alliance
P.O. Box 2389

Ada, OK 74821





Appendix to Comments of the Osage Minerals Council regarding the Draft
Environmental Impact Statement of November 2019

A Selected Chronology of Events Related to the Endangered Species Act and the
American Burying Beetle in Osage County Oklahoma.

Fred Storer, P.E., Hydration Engineering, PLLC — December 23, 2019

Opinions, Questions, Clarifications, Comments, Supplemental Information, and are boxed.

January 1, 1970 — National Environmental Policy Act

Section 102(c) of NEPA requires a detailed statement by a responsible official on the environmental impact
of the proposed action.

December 28, 1973 — Endangered Species Act

Section 7 of the ESA requires Federal agencies to use their legal authorities to promote the
conservation purposes of the ESA and to consult with the FWS and NMFS, as appropriate, to ensure that
effects of actions they authorize, fund, or carry out are not likely to jeopardize the continued existence
of listed species. During consultation the “action” agency receives a “biological opinion” or concurrence
letter addressing the proposed action.

Section 10 of the ESA may be used by landowners including private citizens, corporations,
Tribes, States, and counties who want to develop property inhabited by listed species.

Clarification: The purpose of Section 10 is to exempt non-federal projects from an ESA section 9
enforcement. It is entirely at the applicant’s discretion. It is very unlikely to be used for a small
project. Section 9 enforcement has not been used for the ABB.

1980

Notes on Beetle Distributions, with a Discussion of Nicrophorus americanus Olivier and lts Abundance in
Collections (Coleoptera: Scarabaeidae, Lampyridae, and Silphidae)

Lloyd R. Davis, Jr., The Coleopterists Bulletin, Vol. 34, No. 2 (Jun. 1980), pp. 245-252

Clarification: Nicrophorus americanus is the scientific name of the American Burying Beetle
(ABB), Davis added Olivier in recognition of the French entomologist Guillaume Antoine Oliver
(1756-1814). This article is used as evidence that the ABB’s territory once extended from Road
Island to Missouri.

1982
An ABB specimen reported by FWS in 1982, Sequoyah County, Oklahoma. (1991 publication)

U.S. Fish and Wildlife Service, 1991. American Burying Beetle (Nicrophorus americanus) Recovery Plan.
Newton Corner, Massachusetts.






July 13, 1989

FWS publishes a final rule declaring the American Burying Beetle to be endangered. Federal Register,
Vol. 54, No. 133.

1991

FWS Recovery Plan: Two natural populations are reported, Block Island, Rl and eastern
Oklahoma. FWS reports one ABB specimen from Sequoyah County, OK in 1982. In 1991 ABB’s are
reported in Cherokee, Muskogee, and Latimer Counties, OK.

The plan was to protect and enhance (conduct research).

U.S. Fish and Wildlife Service, 1991. American Burying Beetle (Nicrophorus americanus) Recovery Plan.
Newton Corner, Massachusetts.

June 5, 1997

Secretarial Order (No. 3206): American Indian Tribal Rights, Federal-Tribal Trust Responsibilities, and the
Endangered Species Act

Signed by Bruce Babbitt, Sec. of Interior, and William Daley, Sec. of Commerce (Clinton’s second term).
“.... strives to ensure that Indian tribes do not bear a disproportionate burden for the conservation of
listed species, ..."

“Principle 3. (C) The Departments, as trustees, shall support tribal measures that preclude the need for
conservation restriction.”

Clarification: Endangered Species Act, Law, Policy, and Perspectives, Donald C. Baur and Wm.
Robert Irvan, (Editors), Second Edition, 2010, devotes an entire chapter to this subject,
“Indian Rights and the Endangered Species Act” by Mary Gray Holt.

The chapter describes in detail the circumstances leading to S.0. 3206.

Mary Gray Holt concludes: “Twelve years later (written 2009), the legal conflict between the
traditional canons of Indian law and the Endangered Species Act remains unresolved. It
seems quite likely that Secretarial Order No. 3206 successfully holds that conflict in an angle
of repose.”

2007

Dr. Daniel Howard discovered ABBs on the Tallgrass Preserve while doing research on prairie mole
crickets, Gryllotalpa major Saussure.

June 5, 2007
The Bureau of Land Management published a Finding of No Significant Impact/Decision Record, Finding

of No Significant Impact (Based on EA-020-2007-106, May 25, 2007) on proposed federal oil and gas
leases in Arkansas which included several counties of known ABB habitat.





The EA covers 13 proposed lease tracks this statement is typical of those in ABB counties: Page 24, EOI
(Expression of Interest) 202,

“This proposed lease is within five miles of the Ozark National Forest and the existing ABB BO
(Biological Opinion) would require the applicant of any project where disturbance would total over 3
acres to conduct a trap and release program for American burying beetle utilizing accepted protocols
outlined in the reasonable and prudent measures in the programmatic biological opinion written by the
U.S. Fish and Wildlife Service, Conway Ecological Services Office and dated December 19, 2006.

Comment: A 3-acre threshold would made Osage oil and gas projects exempt from ABB
requirements. ABB policies are inconsistent between regional offices. Arkansas reports to Region
4, Atlanta. Oklahoma to Region 2, Albuquerque. Kansas, Nebraska, and South Dakota to Region 6,
Lakewood, Colorado.

March 2008

FWS 5-Year ABB Review published.

U.S. Fish and Wildlife Service, March 2008. American Burying Beetle (Nicrophorus americanus) 5-Year
Review Summary and Evaluation. New England Field Office, Concord, New Hampshire.

Opinion: This is the singular important work of FWS regarding the ABB. It is the work of Michael
Amaral, Sr. (now retired) Endangered Species Specialist in the U.S. Fish and Wildlife
Service's (USFWS) New England Field Office (NEFO) and lead recovery coordinator
for the species.

Supplemental Information: For a copy of the (only) 5-Year review email
Fred.Storer@hydrationengineering.com

“A rank of 5c indicates that the listed taxon is a full species facing a high degree of threat and with a low
recovery potential. The suffix “c” connotes conflict with construction or other development projects.”
(Page 2)

“After 1991, the ABB was found to be distributed more broadly across eastern Oklahoma into western
Arkansas and into large areas of central Nebraska.” (Page 4)

“Two large land areas near TNC Tallgrass Prairie are enrolled in the Bureau of Land Management’s
program for maintaining wild horses taken from Federal land in the West. At least one more wild horse
facility is proposed in this same general area. These facilities, depending on stocking rates, could be
incompatible with habitat maintenance for small birds and mammals.” (Page 28)

Opinion: This was not speculation, the FWS was quite familiar with wild horse environmental issues
including endangered species. | suspect that it did not occur to Mr. Amaral that cattle grazing leases
would be an issue related to the ABB. At that time the federal nexus resulting from Osage grazing
leases administered by the BIA was not appreciated.

“....red cedar encroachment reduces the numbers of most silpid species present and degrades the
habitat for burying beetles by limiting their ability to forage for carrion. ... Expanding residential
development and associated light population of the night-time sky is cause for concern ....” (Page 28)

“ ... vertebrate predators have the potential to compromise the persistence of ABB occurrences by
impacting the carrion resources upon which the ABB depends. For example, feral cats on Block Island





may be a potential predator of ring-necked pheasants which have become naturalized on the island and
are believed to be a primary carrion source for the ABB on the island.” (Page 31)

“The ABB is capable of moving considerable distances across the landscape (e.g. 1 km per night) in
search of carrion for both food and reproduction. This characteristic, along with the practical reality
that they must be lured into traps to determine presence, makes it difficult to accurately define and
delineate ABB essential habitat in need of protection. .... it is difficult to clearly distinguish between an
area that constitutes ABB habitat in a nearby area that does not. Therefore, in many situations it is
difficult to apply the protective provisions under sections 7 and 9 of the ESA, because the use of baited
pitfall trips may successfully capture beetles in locations where it is simply transient or present only
opportunistically due to the carrion provided in the trap. ... it is the species’ unique life history and
ecology make the implementation of available protective measures to perpetuate the essential features
of ABB habitat particularly challenging. ... Simply put, the ecology of this species requires landscape-
level conservation rather than a perpetual attempt to protect specific ABB occurrences in response to
smaller-scale project reviews.” (Page 31) Emphasis is ours.

“The plan’s interim objective of eliminating the risk of immediate extinction has been met. The
reclassification objective is based on demonstrating that the risk of extinction is no longer probable,
and the criteria for this objective focus on the re-establishment of a representative distribution of the
species in all four geographic portions of its former range.” (Page 34) Emphasis is ours.

Opinion: Reclassification objective was to change the status from Endangered to Threatened.
Because the FWS saw the need as establishing the ABB in other parts of the ABB’s former range
there was no value in supporting a conservation bank in Oklahoma and no value in mitigating minor
habit loss from oil and gas activities (while habit loss from urban sprawl and rural residences runs
amuck).

From 4.0 Recommendations for Future Actions;

“4.0 Develop conservation strategies that emphasize the protection of essential features of large
occupied habitats (minimally fragmented landscapes with abundant carrion species and de-emphasize
small scale, site specific project reviews.” (Page 36) Our emphasis.

“5.0 Develop Programmatic Biological Opinions with Federal agencies where appropriate to address
section 7 consultation regarding the ABB at the landscape level, rather than by individual projects.
This will not only afford the ABB protection and minimization of take but can better aid in the long-
term conservation of the ABB.” (Page 36) Our emphasis.

Opinion: These are “instructions” from the FWS to the FWS. “Find a beetle, don’t find a beetle,
buy stock in a Beetle Bank” is not following the “instructions”. Two acres for an oil well is not a
landscape.






“7.0 Seek opportunities to partner with the Natural Resource Conservation Service and large private
landowners to enroll ABB habitat in the Conservation Reserve Program CRP program and utilize other
USDA and USFWS programs to restore and enhance ABB habitat through native species management.”
(Page 36)

Comment: Based on a visit to the Washington County USDA office on May 1, 2015 and it was
apparent that the USDA NRCS programs in Washington County have no connection or knowledge
of the ABB vis-a-via the ESA, NEPA, or the FWS.

2008

“In 2008, the BLM and the U.S. Fish and Wildlife Service (FWS) developed a Consultation Agreement
regarding operation of the BLM’s wild horse use long-term holding facilities within American burying
beetle habitat in Oklahoma.”

Letter Joan Guilfoyle, Chief, Wild Horse and Burro Division, Bureau of Land Management to Fred Storer,
October 3, 2014.

August 14, 2009

The BLM requested Section 7 consultation with the FWS for the Wild Horse Long Term Holding Facility

April 1, 2010

The Oklahoma Field Office of the FWS published a Biological Opinion re the Wild Horse Long Term Holding
Facility. The Biological Opinion listed 10 facilities, 139,868, acres in Osage County.

The ABB conservation measures agreed by the BLM included:
® Minimization of the size of new surface disturbing activities to below 1.2 acres
e Contribution of $200,000 ($1/acre) for conservation efforts to the Oklahoma Chapter of The
Nature Conservancy “for the purposes of ABB conservation in the tallgrass-prairie habitats of
Oklahoma”

Opinion: This Biological Opinion is a high-quality effort of the Oklahoma Field Office and contains
useful ABB information and references.

Supplemental Information: For a copy of the Wild Horse Biological Opinion email
Fred.Storer@hydrationengineering.com






2009

FWA/ODOT/USFWS/TNC - Oklahoma: American Burying Beetle Conservation and Transportation
Improvement Streamlining Initiative

“Past consultations for the ABB on individual projects were costly, time-consuming, and resulted in few
conservation results for the species. This new programmatic initiative aims to provide proactive
conservation for the ABB that would allow ODOT and FHWA to comply with the Endangered Species Act
(ESA). In order to accomplish this goal, ODOT, FHWA, and the USFWS have partnered with The Nature
Conservancy (TNC), a non-governmental organization, to develop an initiative that would satisfy FHWA's
ESA Section 7 Consultation for the ABB as well as provide for the conservation of the species within
Oklahoma. The key to this initiative is TNC's American Burying Beetle Conservation Fund. The ODOT
contributes monies to the Fund, which is held by TNC and used by the USFWS to enhance the
conservation of the ABB in advance of potential impacts to the species from transportation projects.

Federal Highway Administration describes “Oklahoma: American Burying Beetle Conservation and
Transportation Improvement Streamlining Initiative” on the FWA website. “ODOT places funds that
would have been spent on surveys and trap and relocations for individual projects directly into the ABB
Conservation Fund. Money in the Conservation Fund provides for ABB research, land acquisition,
conservation easements, and other conservation measure determined by the USFWS as appropriate
mitigation for future transportation projects. The result is more meaningful ABB conservation than what
would have been provided by continuing individual project-specific procedures on transportation
projects within the range of the ABB.” .... “For more information, contact Julianne Hoagland at
jhoagland@odot.org”

Comment: This arrangement is like the BLM’s for wild horse pasture. As of June 24, 2015 was still
posted on the FHWA website. http://environment.fhwa.dot.gov/ecosystems/eei/ok09.asp
5/3/2015

February 12, 2010

The Journal of Insect Conservation accepts for publication: Using species distribution models to guide
conservation at the state level: the endangered American burying beetle (Nicrophorus americanus) in
Oklahoma by Crawford and Hoagland.

Crawford, H.C. and Hoagland, Using species distribution models to guide conservation at the state level:
the endangered American burying beetle (Nicrophorus americanus) in Oklahoma , Journal of Insect
Conservation, February 27, 2010.

2010 End of Year

The Nature Conservancy reports in Oklahoma year in review 2010:

“Developers now have the option to aid in the conservation of the ABB and mitigate for habitat lost due
to their development actions by donating to the ABB Fund and consulting formally with the Service. The
Oklahoma Department of Transportation has joined in the ABB Fund arrangement and provides for long-
term conservation to the ABB by making annual contributions to offset habitat loss from their highway
and bridge improvement projects. The ABB Funds can be utilized by The Conservancy for land
acquisition, conservation easements, habitat restoration and research in areas of ABB existence. In
2010, ABB funds were used to purchase several in-holdings at the Tallgrass Prairie Preserve and to
support additional ABB research at that location. Research results will be used to guide conservation
efforts in Oklahoma and elsewhere.”





http://www.nature.org/ourinitiatives/regions/northamerica/unitedstates/oklahoma/oklahoma-2010-
1.pdf

Opinion: This was the best money spent on the ABB. Had the money spent on presence/absence
surveys in Osage County been directed here the ABB would be much better off.

September 2012

FWS reported that it began working with the Muddy Boggy Conservation Bank.

http://www.fws.gov/southwest/docs/AMERICANBURYINGBEETLECONSERVATIOnOK.pdf

November 7, 2012

Article, Using Spatial Models to Target Conservation Efforts for the Endangered American Burying
Beetle, Luke A. Bell, Priscilla H. C. Crawford, Anita L. Barstow, Chris D. Tanner and Dixie L. Porter,
accepted for publication by The Open Entomology Journal.

Bell et al, Using Spatial Models to Target Conservation Efforts for the Endangered American Burying
Beetle, The Open Entomology Journal, 2013, 7, 1-8

December 31, 2012

FWS Report of Osage County ABB survey results for 2012: 217 total samples, 28.6 % positive.

http://www.fws.gov/southwest/es/oklahoma/Documents/ABB/Surveying%20final/ABB%20Location%20
Data%202012.pdf

June 1, 2012

American burying beetle (ABB) Nicrophorus americanus is updated by the Oklahoma FWS office.

This document uses the 1.2-acre test. “Will your project disturb more than 1.2 acres and ABB is on your
official species list? No-Your project will Not Likely Adversely Affect ABB. Document this determination
on your species conclusion table and submit it with your project consultation package. Your project can
move forward without further consideration of ABB.”

August 17, 2012

Drs. Daniel Howard and Carrie L. Hall reported to FWS, An update on the status of the American burying
beetle at The Nature Conservancy's Tallgrass Prairie Preserve in Oklahoma, “The population here was
found to be associated with regions holding silty-loam soils, with light to no grazing, and with frequent
prescribed burns.






December 31, 2013

FWS Report of Osage County ABB survey results for 2013:

Year Total Samples % Positive

2012 217 28.6

2013 162 3.1
http://www.fws.gov/southwest/es/oklahoma/Documents/ABB/Surveying%20final/ABB%20Location%20
Data%202013.pdf

August 1, 2013

Jessica Jurzenski’s PhD thesis on the ABB, University of Nebraska.

Opinion: An example of the quality ABB work done at the University of Nebraska.

March 2013

American Burying Beetle, A Species Conservation Assessment for the Nebraska Legacy Project, Melissa J.
Panella, Nebraska Game and Parks Commission.

Opinion: This publication includes recommendations which are reflected in Nebraska’s practical
practices.

March 4, 2013

Oklahoma Independent Petroleum Association (OIPA), Brian Woodard, VP Regulatory Affairs,
comments on the FWS’s Notice of Intent to Prepare a Draft Impact Statement for a General
Conservation Plan for the American Burying Beetle for Pipelines and Well Field Development in
Oklahoma and Texas. (19 pages)

Regarding the Section 10 process: “Because the voluntary decision to pursue an ITP (Incidental Take
Permit) lies with the prospective permittee, the applicant selects the desired coverage and scope of the
conservation plan and permits. (Page 5) Woodard is arguing that the FWS should be flexible with the
strategy to be used for mitigation.

“As CEQ (Council on Environmental Quality, the NEPA agency) has explained, “reasonable alternatives
include those that are practical or feasible from the technical and economic standpoint and using
common sense .......”" (Page 11)

“The Service has indicated that it currently plans to authorize only one general method of mitigation
under the GCP — habitat conservation in the form of mitigation banks and permittee-responsible
mitigation. While we agree that those mitigation methods generally are effective, and OIPA supports
their inclusion in the GCP, we have significant concerns that limiting the approved mitigation measures
to only those two options will render mitigation infeasible.” (Page 12)

“Our concerns with FWS limiting the approved mitigation measures to a banking credit program and
permittee-responsible mitigation center on two principal issues: (1) the mitigation banking option
would be cost-prohibitive; and (2) the permittee-responsible mitigation will be impracticable.” (Page
12)





“In lieu fee mitigation — The option of in lieu fee mitigation (e.g. conservation funds) has been
conspicuously absent from FWS’s discussions of possible mitigation measures under the GCP. That
oversight is particularly troubling to OIPA. FES has long endorsed payment of in lieu fees as a
proven mitigation technique under the ESA and continues to support conservation funds to
protect numerous species in states across the country. The ABB and Oklahoma are no exception. In
fact, the Service recently has supported at least two conservation funds and one conservation trust
to address ABB impacts within the state, the latter of which it approved specifically to mitigate ABB
impacts from a pipeline project. See, e.g., The Nature Conservancy’s ABB Conservation Fund; OKkl.
Dep’t of Transp. ABB Conservation and Transportation Improvement Streamlining Initiative
(available at http://www.environment.fhwa.dot.gov/ecosystems/eci/ok09.asp ); Conservation Trust
Agreement for TransCanada Keystone Pipeline (2011).”

Brian Woodard, VP Regulatory Affairs, OIPA to Field Supervisor, Oklahoma Ecological Services Field
Office, U.S. Fish and Wildlife Service, Notice of Intent to Prepare a Draft Environmental Impact
Statement for a General Conservation Plan for the American Burying Beetle for Pipelines and Well
Field Development in Oklahoma and Kansas, March 4, 2013.

April 25, 2013

Oklahoma Ecological Services Field Office American Burying Beetle Carrion Removal Protocol is issued.

Prior to August 6, 2013

The Oklahoma FWS removed the reference to 1.2 acres as a discountable (insignificant)
threshold. This is reported in FWS meeting notes, American Burying Beetle Science Review
August 6-7, 2013.

February 6, 2014

Article from Public Employees for Environmental Responsibility

“Managers within the U.S. Fish and Wildlife Service (FWS) overrode their scientific experts to adopt
an inaccurate map based on a flawed model that significantly shrank the range of an endangered
species, according to agency investigative reports released today by Public Employees for
Environmental Responsibility (PEER). The managers not only retaliated against scientists who voiced
objections but rushed into publication of bogus scientific journal article to cover their tracks.”

“Based on complaints from FWS scientists, specially convened Scientific Integrity Review Panels
found two “high-level” officials guilty of scientific misconduct. The panels found that Dixie Porter,
supervisor of the FWS Oklahoma Ecological services field office in Tulsa, Oklahoma, and Luke Bell,
FWS Branch Chief for Threatened and Endangered Species and Contaminants...”

http://www.peer.org/news/news-releases/2014/02/18/senior-officials-skewed-science-to-benefit-

xl- pipeline/ 9/22/2014
http://www.eenews.net/stories/1059994174 9/21/2014






http://www.peer.org/assets/docs/doi/2 6 14 Supplemental report summary.pdf 5/2/2015

Supplemental Information: See the article posted at November 4, 2012 above.

May 21, 2014

FWS — Tulsa on establishing mitigation lands

“Mitigation and offset programs, including conservation banks, for federally listed species are proving
effective at mitigating the effects of take of listed species, including effects from loss of species
habitat | many states. ... The Service recommends offsetting the effects of taking through
conservation (protection, preservation, and management) of ABB habit in perpetuity (referred to
herein as “mitigation lands”) to assist in recovery efforts of the ABB.”

U.S. Fish and Wildlife Service, May 2014, American Burying Beetle Conservation Strategy For
the Establishment, Management, and Operations of Mitigation Lands, Southwest Region

Comment: The only reference to the 2008 5-Year FWS plan was to the historic range of the ABB.
There is no acknowledgement that a conservation bank is counter to the 2008 5-Year plan.

May 21, 2014

FWS — Tulsa Publishes OIL AND GAS INDUSTRY CONSERVATION PLAN Associated with the Issuance
of Endangered Species Act Section 10(a)(1)(B) Permits for the American Burying Beetle in
Oklahoma

“COOPERATORS: U.S. Fish and Wildlife Service; Individual Oil and Gas project proponents
engaged in exploration, development, extraction, or transport of crude oil, natural gas,
and/or petroleum products; Oklahoma Independent Petroleum Association (o1PA)
members.” (Page 2)

Comment: Note the comment of OIPA under March 4, 2013 and the careful use of
“members”.

Opinion: A Section 10 permit is attractive to high cost projects where there is significant legal
or political risk regarding an endangered species. The use of the term “COOPERATORS” may
not be appropriate.

“FUNDING PLAN: Applicants are committed to full implementation of the ICP and will
mitigate for all unavoidable impacts according to the Mitigation Strategy for the ABB and
the anticipated impacts described in their Individual Project Package (IPP) application
(Section 7.2.1). Funding assurances will be provided with their Individual Project Package
application (Section 6.0).” (Page 2)

“Participation in the ICP and an application for take is voluntary.” (Page 4)





Opinion: You can’t be ordered by the BIA or the FWS to obtain a Section 10 permit.

“We developed this document in cooperation with the Oklahoma Independent Petroleum
Association (OIPA), its members, and other interested oil and gas companies in an effort to
best meet the current and anticipated needs of the industry and the Service’s statutory and
regulatory requirements.” (Page 5)

Comment: Osage oil and gas companies did not cooperate.

“Mitigation Land Options

..... Project proponents should consult their Incidental Take Permit associated with their approved
Habitat Conservation Plan or Incidental Take Statement .. for the correct type and number of credits
to purchase. ... 2. Conservation Banks: Conservation banks are mitigation lands that are established
by a party other than the project proponent, referred to as the Bank Sponsor. ... “(Page 5)

“Permits issued under the ICP may cover new construction for up to 24 months and operation and
maintenance activities for up to20 years after Permit issuance. Permit duration will not exceed 20
years. Therefore, take issued under this ICP may occur for a maximum of 22 years following ICP
authorization.” (Page 8)

“The only alternative to the proposed incidental taking we considered is for project proponents
to avoid any actions that could result in take of ABB within the species’ range. Under this
alternative, some exploration, development, and transportation of crude oil, natural gas, and
petroleum products would be curtailed within the range of the ABB (to avoid take of the
species) and therefore would not meet the needs of project proponents. Complete avoidance
of ABB habitat is not practical or feasible for most oil and gas industry activities within the
Planning Area.” (Page 9)

Comment: Several Osage oil and gas projects have been abandoned or postponed indefinitely
rather than obtaining a Section 10 permit.

“2.0 COVERED ACTIVITIES

2.1 Upstream Production

Upstream production, as defined by this ICP, includes activities associated with oil, natural
gas, and other petroleum products and development of the infrastructure required to extract
those resources. Covered activities associated with upstream production include:

Geophysical Exploration —also known as seismic exploration

Construction, operation, and maintenance of new and existing well field

infrastructure and decommissioning of obsolete facilities, including:

Well pads, Drilling and completion activities, Wells, Gas flaring, Work and access roads,
Electrical distribution lines (voltage must be 34.5 kilovolts (kV) or less), Off-site impoundments,
Communication towers





“3.1.2 Life History

ABBs have been reported moving distances ranging from 0.10 to 18.6 miles (0.16 to 30
kilometers) in various parts of their range (Bedick et al. 1999, Creighton and Schnell 1998,
Jurzenski et al. 2011, Schnell et al. 1997-2006). Creighton and Schnell (1998) conducted a study
on movement patterns of ABBs at Camp Gruber and Fort Chaffee in 1992 and 1993. The
longest distance recorded for an individual was 6.2 miles (10 kilometers) over six nights, or
approximately 1.03 miles (1.66 kilometers) per night, and the maximum distance moved by one
ABB was 1.8 miles (2.9 kilometers) in one night (Creighton and Schnell 1998). Schnell et al.
(1997-2006) reported a one day movement of 2.6 miles (4.18 kilometers). Considering the
ABB’s mobility, small size, recorded movement distances, and distance from which they can
detect carrion, the Service considers presence/absence surveys to be conservatively effective
over a distance of 0.5 miles (0.8 kilometers).

find them. Accepted, there were no ABBs within 0.5 miles the five nights of the survey. That does
not mean there will be no ABBs within 0.5 miles on night 6 (or two years after a drilling permit is

it.

Opinion: Presence/absence surveys are not a useful tool for predicting the future location of

in locations where it is simply transient or present only opportunistically due to the carrion
provided in the trap.”

Comment: The FWS is saying that if there are ABBs within 0.5 miles a presence/absence survey will

issued). A dead cow, deer, etc. can be detected miles away and an ABB can move miles in one day.
If a transient ABB couple finds the right-size carrion in the neighborhood they might well sequester

ABBs. The FWS referenced 2008a, FWS 5-Year ABB Review, four times in the ICP yet they failed to
read page 31, “Therefore, in many situations it is difficult to apply the protective provisions under
sections 7 and 9 of the ESA, because the use of baited pitfall trips may successfully capture beetles

“3.1.2.1 Areas Unfavorable for the ABB

While the ABB uses a wide variety of habitats, the Service currently believes that areas
exhibiting the following characteristics are unfavorable for use by ABBs based on
disturbance regime, vegetation structure, unsuitable soil conditions, and carrion

availability:

1. Land that is tilled on a regular basis, planted in monoculture, and does not contain
native vegetation.

2. Pastures or grasslands that have been maintained through frequent mowing,
grazing, or herbicide application at a height of 20 cm (8 inches) or less.

Comment: Grazing to less than 8 inches is common, photographic evidence must be presented
with permit applications.

3. Land that has already been developed and no longer exhibits surficial topsoil, leaf

litter, or vegetation.
4. Urban areas with maintained lawns, paved surfaces, or roadways.





5. Stockpiled soil without vegetation.

6. Wetlands with standing water or saturated soils (defined as sites exhibiting hydric-
soils, and vegetation typical of saturated soils, and/or wetland hydrology). “

(Page 24)

“3.1.5 Reasons for decline

The prevailing theory regarding the ABBs’ decline is that habitat fragmentation (USFWS 1991): (1)
reduced the carrion prey base of the appropriate size for ABB reproduction, and (2) increased the
vertebrate scavenger competition for this prey (Kozol 1995, Ratcliffe 1996, Amaral et al. 1997, Bedick
et al. 1999).” (Page 27)

“3.1.6 Threats

The ABB Recovery Plan (USFWS 1991) and the 5-year Species Status Review (USFWS 2008a)
identify potential threats to the ABB, including: disease/pathogens, pesticides, direct habitat
loss and alteration, interspecific competition, loss of genetic diversity in isolated populations,
increase in competition for prey, increase in edge habitat, decrease in abundance of prey,
agricultural and grazing practices, and invasive species. (Page 27)

Comment: Another selective use of the 5-Year Species Status Review.

“While the oil and gas activities covered under the ICP would likely cause take of ABBs in the
form of mortality, harm, and harassment, some of these losses constitute a one-time or short
duration pulse effect to the ABB populations in Oklahoma, so they will not affect ABB
populations long-term. The restoration program would ensure that the acres disturbed by
Projects will be either restored appropriately or mitigated at the rate for permanent impacts (1:1
or higher). In addition, protection of ABB habitat in previously unprotected areas would improve
the likelihood of survival and recovery of the species.” (Page 32)

Comment: This seems to be a statement that this ICP is not need.

“3.3.2 ABB Habitat within the ICP Planning Area

Areas unsuitable for the ABB (areas where take is not expected to occur) included the land
cover categories of Open Water, Developed Open Space, Developed Low Intensity, Developed
Medium Intensity, Developed High Intensity, Barren Land, and Cultivated Crops.
Approximately 85.8 percent (19,612,333 acres; 7,936,830 hectares) of the Planning Area

was considered ABB habitat according to NLCD data, and approximately 14.2 percent
(3,245,830

acres; 1,313,541 hectares) was not considered ABB habitat.” (Page 33)

Comment: This analysis fails to identify the portion of Hay/Pasture (4,694,828 acres) which are
not suitable habit due the FWS criteria of 8 inches of grass height and issues with wild horse
pasture and intense grazing of cattle. Presumably any activities on unsuitable land would not be
ABB habitat and can be excluded from mitigation requirements.






“3.3.4 Total Impact Estimates within Planning Area

.... the Service anticipates that the overall percentage of range-wide ABB habitat that may be
impacted by Covered Activities in this ICP is likely much smaller than 0.16 percent (the percentage of
Oklahoma ABB habitat in that may be impacted by Covered Activities).” (Page 38)

Comment: The probability of encountering an ABB on a typical Osage oil well project not on the
Tallgrass preserve is about 1 in 1,000. See Comments below, 2017.

Summer 2014

The Nebraska Department of Roads in the Summer NDOR Environmental Bulletin provides
mowing instructions for ABB habit. Instructions are to start mowing two weeks before ground
disturbance at construction sites and keep grass length to less than 8 inches for the duration of
work.

http://www.transportation.nebraska.qov/environment/e-bulletin/2014-Summer.pdf

Opinion: This appears to be an extremely attractive solution. If a new pad, roads, etc. were
mowed before the active season and kept mowed. The ABB would avoid the area. No ABB take
would occur. Could it be that simple?

This is another example of the practical ABB solutions from Nebraska.

June 4, 2014

Publication of American Burying Beetle by FWS, Oklahoma. This is a 28-page survey of the status to
the ABB.

Page 17. “Land conversion to agriculture and development, logging, fire suppression, and
intensive domestic livestock grazing are the primary causes of habitat loss and fragmentation
within eastern Oklahoma today. For example, large areas of native grasslands have been
converted to introduced grasses such as fescue and bermuda varieties to improve pastures for
intensive cattle grazing operations.”

July 15, 2014
The Osage BIA Superintendent issues a letter notifying the lessees that beginning August 12, 2014

they will be required to prepare draft environmental assessments for all future proposed actions
requiring BIA approval.

Comment: “Required” was an error, The Council on Environmental Quality Regulations, 40 CFR
1506.5(b), says “If and agency permits and applicant to prepare an environmental assessment .... “.






August 2014

The Oklahoma FWS office published ACTIONS WITH NO IMPACTS TO FEDERALLY-LISTED SPECIES
OR OTHER FEDERAL TRUST RESOURCES (two pages).

“The U.S. Fish and Wildlife Service (Service) believes the following types of actions, individually
and/or cumulatively, have no impacts on any federally-listed species, federally-designated critical
habitat, or any other federal trust and wildlife resources in Oklahoma.”

The 13 dot point list contains such things as: a new home within a developed lot and/or related loans,
resurfacing existing roads, replacement of utility poles in existing right-of-way provided the right-of-
way maintained with grass less than 8 inches, and acquisition of land to be held in trust for Federally
recognized Tribes.

The letter concludes: “This letter is your blanket approval for the above defined actions in Oklahoma
from the Oklahoma Ecological Services Field Services of the U.S. Fish and Wildlife Service. These
projects may proceed without first contacting the Service for approval. This blanket approval is valid
until rescinded by the Service.”

Comment: Of interest is what this list does not include (USDA NRCS ponds, Rural Water Districts,
REA power lines, new homes on rural lands supported by USDA Rural Development Loans, etc.) and
the reason for its publication. It is directed to Federal agencies and activities with a federal nexus.
Presumably, if an action is not on the list than an ESA section 7 consultation is suggested. While the
ABB is not mentioned it is clearly the most obvious federally listed species and directly impacted
habitat impacts listed

October 3, 2014

Joan Guifoyle, Division Chief, Division of Wild Horse and Burros responded to Fred Storer’s letter of
August 12, 2014. In part:

“In 2008, the BLM and the U.S. Fish and Wildlife Service (FWS) developed a Consultation
Agreement regarding operation of BLM’s wild horse long-term holding facilities within American
burying beetle

habit in Oklahoma. The Agreement provides both the BLM and the FWS an opportunity to benefit
from operational improvements while meeting collective obligations under the Endangered Species
Act.”

“As part of the conservation measures of the Agreement, the BLM provided a one-time payment of
$200,000, at the rate of $1.00 per acre, for wild horse long-term holding facilities in American
burying beetle habit in Oklahoma. The funds were transferred to the Oklahoma Chapter of the
Nature Conservancy for the purposes of the American burying beetle conservation in the tallgrass-
prairie habitats of Oklahoma.”

October 20, 2014

ABBCB, American Burying Beetle Conservation Bank, responded to an RFP from Hydration
Engineering, PLLC quoting the cost of credits:





1.) “The minimum number of credits we can provide”

ABBCB: We will provide credits down to the 0.25 credit as stipulated by USFWS
in the ICP.

2.) “The cost for a block of 10 credits.”

ABBBC will provide 10 Credits for a total cost of $135,000 (513,500 per credit).

ABBCB: “This block of credits represents a volume discount from the individual credit price of
$15,000 per credit, which would be used for single, or fractional, credits sales under your first
question.”

Smith, Preston W. to Travis Keener, October 20, 2014 via. Email.

December 31, 2014

FWS Report of Osage County ABB survey results for 2014:
Year Total Samples % Positive

2012 217 28.6

2013 162 31

2014 119 21.7
January 12, 2015

The Norman Transcript reports that “Oklahoma Department of Transportation has purchased 700
beetle credits at a price of $10,000 per credit, or $7 million”.

Comment: This signaled the end of the 2009 arrangement of making payments to the TNC
American Burying Beetle Conservation Fund reported above. This was relatively painless for the
State of Oklahoma because the money comes from the Federal Highway Administration, hence
the ESA federal nexus. The $7 million was paid to the Conservation Banks established by the FWS
Oklahoma Field Office May 21, 2014.

January 20, 2015

FWS announces a Chaparral Energy section 10 permit application under the Oil and Gas
Industry Conservation Plan.

Federal Register Volume 80, Number 12 (Tuesday, January 20, 2015)] [Notices][Pages 2724-2725]

March 24, 2015

Oklahoma FWS publishes American Burying Beetle Impact Assessment for Project Reviews.






This document contains a stepwise process for project impact analysis.

Page 12. “For projects that cannot avoid take of the ABB, the Service recommends mitigating the
effects of the take through conservation (protection, preservation, and management) of occupied
ABB habitat in perpetuity (referred to as “mitigation lands”) to assist in recovery efforts for the ABB
(Appendix B). The Service strongly encourages habitat offsets to Federal agencies conducting formal
Section 7 consultations, and the Service requires them of private entities developing HCPs (pursuant
to section 10(a)(1)(B) of the ESA).”

Comment: As explained in the FWS reclassifying proposal, May 3, 2019, by mid-century all the
Southern Plains (Oklahoma and Kansas) analysis areas will exceed threshold temperatures
resulting in extirpation of the ABB. The fundamental premise of the mitigation lands, that they
provide care in perpetuity, is no longer valid.

March 2015

South Dakota Department of Transportation reports “regarding Reasonable and Prudent

Measures (RPMs) were also set in place for projects affecting the American burying beetle:
1)Avoidance or Minimizing Habitat Disturbance (Ground-disturbing Activities) in Riparian and
Grassland Habitats, 2) Training, 3) Reporting, 4) Including Current or New Scientific Information.”

Compliance Report for 2014: Biological Opinion for Stream-Crossing Projects Administered/Funded
by the South Dakota Department of Transportation and the Federal Highway Administration, By:
Office of Project Development, South Dakota Department of Transportation, March 2015, Submitted
to: United States Fish and Wildlife Service, Mountain-Prairie Region 6, South Dakota Ecological
Services Office, Pierre, SD

Comment: Included to illustrate the contrast between the Oklahoma and South Dakota
Departments of Transportation.

August 21, 2015

American Stewards of Liberty, the Independent Petroleum Association of America, the Texas Public
Policy Foundation, and Dr. Steven W. Carothers requested the FWS remove the ABB from the
endangered species list.

March 16, 2016

FWS published a finding that the August 21, 2015 delisting petition contained substantial scientific or
commercial information indicating that the petitioned action may be warranted.

July 12, 2016

Osage Agency submitted their original ABB draft Biological Assessment to FWS.





October 7, 2016
FWS submitted comments to Agency for incorporation in ABB draft Biological Assessment.

2017

The FWS Oklahoma Field Office published the results of ABB presence/absence surveys for
2016.

Comment: These results are published annually. Hydration Engineering tabulated the results for
Osage County for 2016. We noticed dramatically different results for surveys on the Tallgrass versus
the rest of Osage County.

Surveys Negative Positive ABBs Counted
Tallgrass 40 3 33 (83%) 403*
Non-Tallgrass | 103** 80 23 (22%) 34

*Recognize that some ABBs are probably counted more than once on the Tallgrass.
**Largely locations where a future oil well was contemplated

The non-Tallgrass area surveyed was 51,706 acres, 81 square miles, one ABB for every 2.4 square
miles. If a new drilling site required 1.5 acres the probability of encountering an ABB was one in one
thousand.

Opinion:

The Tallgrass had oil wells long before the Chapman-Barnard ranch was purchased by TNC. There is
little question that TNC’'s management benefits wildlife including small animals useful to the ABB. It
is very likely the ABB has prospered under the care of TNC (there were no pre purchase ABB
surveys, Dr. Howard found the first ABB on the Tallgrass in 2007). The Tallgrass is better for the ABB
because it is no longer a cattle ranch.

April 18, 2017

A second draft of the ABB Biological Assessment was submitted by
the Osage Agency for comment by the FWS.

May 23, 2017

FWS submitted comments to the Osage Agency on the second draft ABB Biological Assessment.

July 13, 2017

The final version of the ABB Biological Assessment was submitted to the FWS by the Osage Agency.





September 15, 2017

A letter from the FWS initiating formal consultation was sent to the Osage Agency.

September 21, 2017

The Independent Petroleum Association of America, American Stewards of Liberty, and Osage
Producers Association filed a lawsuit on challenging FWS failure to make a 12-month
finding on their petition to delist the ABB.

July 27, 2018

The Osage County ABB Biological Opinion was approved and published by the FWS.

Opinion/Comment: The Biological Opinion is difficult to understand, the Osage Agency needs
to publish a statement of ABB policy.

May 3, 2019

The FWS responded to the September 21, 2017 lawsuit with their proposal to reclassifying the
ABB from endangered to threatened and a proposed ESA 4(d) rule.

Comment: A 4(d) rule is a regulation intended to conserve species listed as threatened.

October 9, 2019

The comment period closed on the FWS proposal to down list the ABB. There were 77 comments.

December 2, 2019

The protest period ended for the Oklahoma, Kansas and Texas Final Joint Environmental Impact
Statement/ Proposed BLM Resource Management Plan and Proposed BIA Integrated Resource
Management Plan. (The protest period was 30 days for those with a stake in the final EIS to file a
protest, we do not know if a protest was filed.) Originally Osage oil and gas was to be a part of this EIS,
but the Osage Minerals Council requested the separation of oil and gas in order to expedite the process,
a strategy which failed because the first Oil and Gas Draft EIS was tabled four years ago.

This EIS is over 2,500 pages, 6 volumes, and cost $4.8 million.

This EIS should facilitate NEPA compliance for non-oil and gas by allowing site-specific EAs for BIA
actions. This EIS includes Osage minerals other than oil and gas as well as other Osage Agency
responsibilities. Those responsibilities include surface leases administered by the BIA.

Regarding surface leases for livestock grazing in Volume 1, Page 3-238:

3.6.18 Livestock Grazing
Livestock grazing is described in Section 3.3.6, BLM Resource Uses, Livestock Grazing. Where





information is different for the BIA decision area, that information is provided below.
Current Condition

The BIA livestock grazing program is managed in accordance with 25 CFR 166. Both the BIA
Eastern Oklahoma and Southern Plains Regions process grazing leases for restricted and trust
lands. Grazing leases vary in size, from as little as 5 to 10 acres and up. The leases are normally
executed for 3 to 5 years. At this time, the total number of leases that are administered in the
two regions is unknown.

Comment: It appears that there has been no effort on the part of the Osage Agency to address
NEPA compliance for grazing leases. We expect this to change as surface leases are renewed or
new leases are entered. The BLM has considerable experience with grazing leases including ESA
issues which may serve as a model for Osage County.

Spring 2020

Conclusion: A decision on down listing is expected in the spring of 2020. Litigation by the Center
for Biological Diversity, et al is expected which could delay a change beneficial to Osage oil and
gas. Even if the ABB status is changed to threatened it could be relisted in the future. A 4(d) rule is
a possibility.







Francis Craig

From: mosby.halterman@bia.gov on behalf of EIS, Osage County Oil and Gas
<osagecountyoilandgaseis@bia.gov>

Sent: Friday, February 14, 2020 7:28 AM

To: Katie Patterson; Francis Craig

Subject: Fwd: [EXTERNAL] EPA comments for the BIA Osage Draft EIS

Attachments: EPA comment letter for BIA Osage DEIS.pdf

Mosby Halterman

Regional Environmental Scientist
Eastern Oklahoma Region, BIA
P.O. Box 8002

Muskogee, OK 74402-8002
Phone: 918-781-4660

Fax: 918-781-4667

---------- Forwarded message ---------

From: Halterman, Mosby <mosby.halterman@bia.gov>

Date: Tue, Jan 7, 2020 at 10:50 AM

Subject: Fwd: [EXTERNAL] EPA comments for the BIA Osage Draft EIS
To: Osage County Oil and Gas EIS <osagecountyoilandgaseis@bia.gov>

Mosby Halterman

Regional Environmental Scientist
Eastern Oklahoma Region, BIA
P.O. Box 8002

Muskogee, OK 74402-8002
Phone: 918-781-4660

Fax: 918-781-4667

—————————— Forwarded message ---------

From: Hayden, Keith <Hayden.Keith@epa.gov>

Date: Tue, Dec 31, 2019 at 10:05 AM

Subject: [EXTERNAL] EPA comments for the BIA Osage Draft EIS

To: osagecountyoilandgaseis@bia.gov <osagecountyoilandgaseis@bia.gov>

Cc: moshy.halterman@bia.gov <mosby.halterman@bia.gov>
1






Thank you for submitting the Draft EIS for review. Attached is the EPA comment letter. If you have any questions please
contact me.

Sincerely,

Keith Hayden

Environmental Scientist/NEPA Specialist
Mail Code: ORACN

USEPA - Region 6

1201 Elm Street, Suite 500

Dallas, TX 75270

e: hayden.keith@epa.gov

p: 214.665.2133






Francis Craig

From: mosby.halterman@bia.gov on behalf of EIS, Osage County Oil and Gas
<osagecountyoilandgaseis@bia.gov>

Sent: Friday, February 14, 2020 7:45 AM

To: Katie Patterson; Francis Craig

Subject: Fwd: [EXTERNAL] Re: Public Comment Period Extension - Osage County Oil and Gas

Draft Environmental Impact Statement

Mosby Halterman

Regional Environmental Scientist
Eastern Oklahoma Region, BIA
P.O. Box 8002

Muskogee, OK 74402-8002
Phone: 918-781-4660

Fax: 918-781-4667

---------- Forwarded message ---------

From: dvhayes1 <dvhayesl@aol.com>

Date: Sat, Jan 11, 2020 at 8:49 AM

Subject: [EXTERNAL] Re: Public Comment Period Extension - Osage County Qil and Gas Draft Environmental Impact
Statement

To: EIS, Osage County Oil and Gas <osagecountyoilandgaseis@bia.gov>

There has been two oil co on our property in the last several years the first had total disregard for the environment both
human and natural the took bankruptcy and are gone the second oil co is still here and abiding by all rules producing oil
making money and protecting the environment both natural and human rules Work .the aquifer below the little chief
and Burbank areas are forever contaminated with salt water along with many streams and water supplies in Osage

co oil companies need enforced rules for maintenance production and marketing of oil for the protection of the
environment both human and natural now and for future generations Option number 4 is the only choice !! Thanks for
allowing voices to be heard

Sent from my KYOCERA DuraForce PRO, an AT&T 4G LTE smartphone

OnJan 10, 2020 3:24 PM, "EIS, Osage County Oil and Gas" <osagecountyoilandgaseis@bia.gov> wrote:
To whom it may concern:
In response to requests from the public, the U.S. Department of the Interior, Bureau of Indian Affairs, Eastern
Oklahoma Regional Office is extending the public comment period on the Osage County Oil and Gas Draft
Environmental Impact Statement through Friday, February 21, 2020. Comments received through this date will be
addressed in the Final Environmental Impact Statement. There will be no further extensions beyond this date.

Mosby Halterman
Regional Environmental Scientist
Eastern Oklahoma Region, BIA





P.O. Box 8002

Muskogee, OK 74402-8002
Phone: 918-781-4660

Fax: 918-781-4667
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January 6, 2020

Osage County Oil and Gas EIS
BIA Osage Agency

Atin: Supenntendent Robin Phillips
P.O. Box 1539

Pawhuska, OK 74056

Re: Osage County Oil and Gas Draft Environmental Impact Stniement
Dear Ms. Phillips:

1 am a rancher and landowner in Osage County. While I have no desire to hurt the oil
and gas industry or the Osage tribe and its headright holders, it is clear that existing regulations
and enforcement do not provide adequate environmental protection in Osage County. Oil and gas
development has scarred our land, polluted the surface and ground water, sickened and killed
livestock, and hurt my business and property values.

I strongly support updating and implementing the Enhanced Resource Protections
outlined in Altemative 4 of the Draft Environmental Impact Statement. 1 believe these
protections will allow oil and gas development to be done more cleanly and safely, and in an
environmentally sound manner which will benefit everyone: landowners, oil producers and the
Osage tribe.

While Alternative 4 is a good start as outlined in the draft, it is important that it include
the following provisions:

a) Best Management Practices (BMPs) must be incorporated inlo the Conditions of
Approval (COAs) in order to make them enforceable, rather than merely suggested
guidelines.

b) We nced a list of the BMPs which are mentioned in Altemative 4. These should be
compared to the BMPs listed in the BLM's gold book, and the more protective measures
should be used.

¢) There should be requirements for producers to execute surface damage agreements with
landowners prior to first entry on land.

d)  There must be requirements for producers to remediate surface damage caused by oil and
gas activities, and requirements to restore the land back to tall grass prairie once oil and
gas operations on the lease have ceased, - T

¢) There must be enforceable limits and standards govering remediation of brine and -

petroleum contamination of soil and water.
f) Clean Water Act Compliance must be established to protect surface and ground water -

from pollution from oil and gas development.
g) Water wells near oil and gas activities must be tested and monitored for pollution. fz.f‘i
h) There must be enforceable limits and standards governing venting and flaring of H2S gas. "

(]
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i) Any environmental protection requirements must be properly overseen and enforced by
the govemment. BMPs, COAs or any regulations without adequate oversight and
enforcement are meaningless, as we have seen in the past.

Additional COAs and enhanced environmental protections should always apply in
sensitive environmental arcas in Osage County. These sensitive environmental arcas should
include any ranch and farm land that is enrolled in federal or state conservation programs
designed to improve soil, water, plant, animal, air, wildlife and related natural resources on
agricultural land. Taxpayer money is being spent in these programs to improve the environment,
and the BIA’s rules should support these efforts. These programs include, but are not limited to,
the following:

a) Environmental Quality Incentives Program (EQIP)
b) Conservation Stewardship Program (CSP)

¢) BLM Wild Horse Pasture Facilities

d) Wetlands Reserve Program (WRP)

e) Conservation Reserve Program (CRP)

f) CRP Grasslands

g) All sensitive water supply streams, lakes and aquifers

My family makes its living through the natural resources found in Osage County, and we
must protect the unique and endangered tall grass prairie and our ground and surface water for the
benefit of future generations by implementing strong environmental protections — otherwise we
risk causing irreparable and irreversible harm to our land and environment.

Thank you for vour consideration of these comments.

Yours truly,

SeS$& Hemn
g )

Name
28<Pq Shake fHuwy 99

City, State, Zip 7
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EIS, Osage County Oil and Gas <osagecountyoilandgaseis@bia.gov>

[EXTERNAL] Osage County Oil & Gas Draft EIS - Request for Extension

2 messages

Cathy Howell <chowell@tnc.org>

To: "osagecountyoilandgaseis@bia.gov" <osagecountyoilandgaseis@bia.gov>

Cc: Michael Fuhr <mfuhr@tnc.org>

Wed, Dec 11, 2019 at 11:18 AM

Attached please find our request for an extension to submit comments to the Draft EIS. Thank you in advance for your consideration. If you have

any questions, please feel free to contact me.

Best,

Cathy Howell

Please consider the environment before printing this email.

Catherine DelCastillo Howell
Associate General Counsel
chowell@tnc.org

+1 512-623-7253 (office)

+1 512-922-1291 (mobile)

Cathy’s pronouns: she, her

The Nature Conservancy
318 Congress Ave.
Austin, Texas 78701

nature.org

E BIA.Request for Extension of Comment Period.signed.pdf

143K

Cathy Howell <chowell@tnc.org>

To: "osagecountyoilandgaseis@bia.gov" <osagecountyoilandgaseis@bia.gov>

ThCNature@
Conscrvancy Y

Sun, Dec 29, 2019 at 3:52 PM

Please let me know at your earliest convenience if an extension for the comment period on the EIS has been determined. Thank you for your

consideration.

Sincerely,

Cathy Howell

Catherine DelCastillo Howell, Associate General Counsel, The Nature Conservancy

318 Congress Ave., Austin, Texas 78701, +1-512-623-7253 (office), +1-512-922-1291 (cell)

Cathy’s pronouns: she, her

https://mail.google.com/mail/b/AH1rexRY_6snpgKGSthSF_QB9y-uJDd4hbj2zdjyONI1tvFE2nSi/u/0?ik=4dd8dedOaf&view=pt&search=all&permthid=thr...  1/2
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At TNC we often work across different time zones and during flexible hours. While it suits me to email now, unless there is a clear statement in
the above email that there is an urgency to the matter, | don’t need or expect a response from you outside your normal work hours.

[Quoted text hidden]

ﬂ BIA.Request for Extension of Comment Period.signed.pdf
143K

https://mail.google.com/mail/b/AH1rexRY_6snpgKGSthSF_QB9y-uJDd4hbj2zdjyONI1tvFE2nSi/u/0?ik=4dd8ded0af&view=pt&search=all&permthid=thr... 2/2



https://mail.google.com/mail/b/AH1rexRY_6snpqKGSthSF_QB9y-uJDd4hbj2zdjy9Nl1tvFE2nSi/u/0?ui=2&ik=4dd8ded0af&view=att&th=16f53dc83c79b911&attid=0.1&disp=attd&safe=1&zw




VIA EMAIL

February 21, 2020

Osage County Oil and Gas EIS
BIA Osage Agency

Attn: Superintendent Robin Phillips
P.O. Box 1539

Pawhuska, OK 74056

Re: Osage County Oil and Gas Draft Environmental Impact Statement

Dear Ms. Phillips:

Sooner Cattle Company (“SCC”) operates a ranch in Osage County, Oklahoma. SCC

supports implementation of the Enhanced Resource Protections outlined in Alternative 4 of the
draft Environmental Impact Statement. Additionally, SCC believes Alternative 4 should include
the following provisions:

a)
b)

c)

d)

g)

Incorporate Best Management Practices (BMPs) into the Conditions of Approval (COAs).
Require BMPs at least as protective as those contained in BLM’s Surface Operating
Standards and Guidelines for Oil and Gas Exploration (i.e., the Gold Book).

Require producers/operators to execute surface damage agreements with landowners prior
1o entry.

Require producers/operators to remediate surface damage caused by oil and gas activities

and restore the land back to tall grass prairie once oil and gas activities cease.
Establish enforceable limits and standards governing remediation of brine and petroleum

contamination of soil and water.

Require that water wells near oil and gas activities must be tested and monitored for
pollution.

Establish enforceable limits and standards governing venting and flaring of H,S gas.

Further, additional COAs and enhanced environmental protections should always apply in

sensitive environmental areas in Osage County, including, without limitation, all sensitive water
supply streams, lakes and aguifers.

We appreciate BIA’s time and efforts in considering SCC’s comments concerning the draft

Environmental Impact Statement.

Sincerely,

e :}

Tyson J oMschh Manager







12/31/2019 DEPARTMENT OF THE INTERIOR Mail - [EXTERNAL] EPA comments for the BIA Osage Draft EIS

EIS, Osage County Oil and Gas <osagecountyoilandgaseis@bia.gov>

[EXTERNAL] EPA comments for the BIA Osage Draft EIS

1 message
Hayden, Keith <Hayden.Keith@epa.gov> Tue, Dec 31, 2019 at 9:05 AM

To: "osagecountyoilandgaseis@bia.gov" <osagecountyoilandgaseis@bia.gov>
Cc: "mosby.halterman@bia.gov" <mosby.halterman@bia.gov>

Thank you for submitting the Draft EIS for review. Attached is the EPA comment letter. If you have any questions please
contact me.

Sincerely,

Keith Hayden

Environmental Scientist/NEPA Specialist
Mail Code: ORACN

USEPA - Region 6

1201 Elm Street, Suite 500

Dallas, TX 75270

e: hayden.keith@epa.gov

p: 214.665.2133

ﬂ EPA comment letter for BIA Osage DEIS.pdf
319K
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
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3 & Region 6

% . 1201 Elm Street, Suite 500
- Dallas, TX 75270-2102

December 31, 2019

Ms. Robin Phillips, Superintendent
Osage Agency

P. O. Box 1539

Pawhuska, Oklahoma 74056

In accordance with our responsibilities under Section 309 of the Clean Air Act (CAA), and the National
Environmental Policy Act (NEPA), the U.S. Environmental Protection Agency (EPA) has completed its
review of the Bureau of Indian Affairs (BIA) Draft Environmental Impact Statement (EIS) for the
Management of Osage Nation Oil and Gas Resources (CEQ No. 20190274). This programmatic EIS
analyzes the potential impacts of future oil and gas development on the surface estate and subsurface
mineral estate in Osage County, Oklahoma. Based on our review of the Draft EIS, the EPA offers the
following comments for your consideration.

EPA recommends the Final EIS incorporate information regarding the process for obtaining Clean
Water Act (CWA) 401 certification. The purpose of these certification reviews is to determine whether a
proposed discharge to surface waters under a federal permit (e.g., CWA Section 402 or Section 404) will
comply with water quality standards. The Oklahoma Department of Environmental Quality (ODEQ)
administers the CWA Section 401 water quality certification program in Oklahoma for projects on state
lands. However, on tribal land when a tribe has not received treatment in the same manner as a state for
the CWA Section 401 program, EPA retains responsibility for CWA 401 certification reviews. For the
2017 nationwide permits (NWP) under CWA Section 404; EPA Region 6 did not certify the use of the
2017 NWP’s for use in the Tulsa District. Rather, in accordance with Corps regulations at 33 CFR
330.4(c), anyone wanting to perform an activity subject to the NWPs (or under an individual CWA 404
permit) on tribal land is required to obtain an activity specific water quality certification, or waiver, from
EPA before proceeding under the NWP. We also note that a project requiring coverage under ODEQ’s
construction general permit, may also require coverage under EPA’s construction general permit for the
portion on tribal land.

EPA appreciates the opportunity to review the Draft EIS. Please send our office one copy of the Final
EIS when it is filed with the Office of Federal Activities. If you have any questions or concerns; contact
Keith Hayden of my staff at hayden.keith@epa.gov or 214-665-2133.

Sincerely,

\e ;
uro J. Blanco

Director
Office of Communities, Tribes and
Environmental Assessment

Page I of






January 6, 2020

Osage County Oil and Gas EIS
BIA Osage Agency

Attn: Superintendent Robin Phillips
P.O. Box 1539

Pawhuska, OK 74056

Re: Osage County Oil and Gas Draft Environmental Impact Statement

Dear Ms. Phillips:

I am a rancher and landowner in Osage County. While I have no desire to hurt the oil and
gas industry or the Osage tribe and its headright holders, it is clear that existing regulations and
enforcement do not provide adequate environmental protection in Osage County. Oil and gas
development has scarred our land;-polluted the surface and ground water, sickened and killed
livestock, and hurt my business and property values.

I strongly support updating and implementing the Enhanced Resource Protections outlined
in Alternative 4 of the Draft Environmental Impact Statement. I believe these protections will
allow oil and gas development to be done more cleanly and safely, and in an environmentally sound
manner which will benefit everyone: landowners, oil producers and the Osage tribe.

While Alternative 4 is a good start as outlined in the draft, it is important that lt mclude the
following provisions:

a) Best Management Practices (BMPs) must be incorporated into the Conditions o‘f,Approval
(COAs) in order to make them enforceable, rather than merely suggested guidelines.

b) We need a list of the BMPs which are mentioned in Alternative 4. These shou]d be
compared to the BMPs listed in the BLM’s gold book, and the more protectwe measures
should be used.

c) There should be requirements for producers to execute surface damage agreements with
landowners prior to first entry on land.

d) There must be requirements for producers to remediate surface damage caused by oil and
gas activities, and requirements to restore the land back to tall grass prairie once oil and
gas operations on the lease have ceased.

e) There must be enforceable limits and standards governing remediation of brine and

petroleum contamination of soil and water.
f) Clean Water Act Compliance must be established to protect surface and ground water from
pollution from oil and gas development.
Water wells near oil and gas activities must be tested and monitored for pollution.
There must be enforceable limits and standards governing venting and flaring of H2S gas.
Any environmental protection requirements must be properly overseen and enforced by the
government. BMPs, COAs or any regulations- ‘without adequafe ove::snght and
enforcement are meaningless, as we have seen in the past.





® Page 2 January 6, 2020

Additional COAs and enhanced environmental protections should always apply in
sensitive environmental areas in Osage County. These sensitive environmental areas should
include any ranch and farm land that is enrolled in federal or state conservation programs designed
to improve soil, water, plant, animal, air, wildlife and related natural resources on agricultural land.
Taxpayer money is being spent in these programs to improve the environment, and the BIA’s rules
should support these efforts. These programs include, but are not limited to, the following:

a) Environmental Quality Incentives Program (EQIP)
b) Conservation Stewardship Program (CSP)

¢) BLM Wild Horse Pasture Facilities

d) Wetlands Reserve Program (WRP)

e) Conservation Reserve Program (CRP)

f) CRP Grasslands

g) All sensitive water supply streams, lakes and aquifers

My family makes its living through the natural resources found in Osage County, and we
must protect the unique and endangered tall grass prairie and our ground and surface water for the
benefit of future generations by implementing strong environmental protections — otherwise we
risk causing irreparable and irreversible harm to our land and environment.

Thank you for your consideration of these comments.

&megwh M/gﬁm
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12/31/2019 DEPARTMENT OF THE INTERIOR Mail - [EXTERNAL] Standard Oil and Gas Lease document for Osage County

EIS, Osage County Oil and Gas <osagecountyoilandgaseis@bia.gov>

[EXTERNAL] Standard Oil and Gas Lease document for Osage County

1 message
Sofia Khan <sofiakhan@sbcglobal.net> Wed, Mar 27, 2019 at 4:54 PM

To: osagecountyoilgaseis@bia.gov

I’'m enrolled in the University of Tulsa and studying oil and gas law. The current assignment I’'m working on includes the
creation of a lease document in Osage County. | have resources that include BIA sample lease documents that I'm using
to study. Is there anything markedly different between the sample leases and a lease from Osage County? Please let me
know where | might view such a sample lease document.

Thank you.
Regards, Sofia
Sofia Khan

903 Pampa Drive

Allen, Texas 75013

Phone 713-306-7976

https://mail.google.com/mail/b/AH1rexRY_6snpgKGSthSF_QB9y-uJDd4hbj2zdjyONI1tvFE2nSi/u/0?ik=4dd8ded0af&view=pt&search=all&permthid=thr... 1/1



https://www.google.com/maps/search/903+Pampa+Drive+Allen,+Texas+75013?entry=gmail&source=g

https://www.google.com/maps/search/903+Pampa+Drive+Allen,+Texas+75013?entry=gmail&source=g




Francis Craig

From: mosby.halterman@bia.gov on behalf of EIS, Osage County Oil and Gas
<osagecountyoilandgaseis@bia.gov>

Sent: Friday, February 21, 2020 6:56 AM

To: Katie Patterson; Francis Craig

Subject: Fwd: [EXTERNAL] | Debra Roe-kinzie Do not agree with Tera and Omc .It is in violation

with 1906 act.We shareholders wanted protection with OMC and our leases not put
them at risk.No tribe since 2005 have adopted TERA .To many unanswered questions. |
do...

Mosby Halterman

Regional Environmental Scientist
Eastern Oklahoma Region, BIA
P.O. Box 8002

Muskogee, OK 74402-8002
Phone: 918-781-4660

Fax: 918-781-4667

---------- Forwarded message ---------

From: Debra Kinzie <debrakinzie2 @gmail.com>

Date: Thu, Feb 20, 2020 at 10:44 PM

Subject: [EXTERNAL] | Debra Roe-kinzie Do not agree with Tera and Omc .It is in violation with 1906 act.We shareholders
wanted protection with OMC and our leases not put them at risk.No tribe since 2005 have adopted TERA .To many
unanswered questions. | don't believe anyone in ON could invest and handle our trust funds wisely.

To: <osagecountyoilgaseis@bia.gov>







Warrior Exploration & Production, LLC
P.O.Box 711
Barnsdall, OK 74002

Bureau of Indian Affairs
Osage Agency

Pawhuska, Oklahoma

Submitted by email to: osagecountyoilgaseis@bia.gov and mosby.halterman@bia.gov

Re: Comments on the Revised Draft of Osage Oil and Gas Environmental Impact Statement (Draft EIS)

Dear Sir or Madam,

Please consider the following comments regarding the above referenced draft EIS:

e Reasonably Foreseeable Development Scenario
o Annual wells expected to increase...
o Well spuds (future) based on EIA price projections:

e il Well Spuds w—Gas Well Spuds
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Figure 8. Acfual Past and Potential Future Oil and Gas Well Spuds.

e Comments:
o This Chart (Projection) estimates approximately 200 Wells for 2019? Check the

actual number is much less.
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Erroneous assumption that 94 percent of future wells will be drilled where most
wells have been drilled historically. (What kind of area was considered?) Much of
the area that has not been drilled is due to lack of successful drilling in the past.
Primary Issue which has impacted drilling is not price, but is related to Regulatory
Burden and compliance, particularly compliance to the ESA — ABB. This correlates
to the removal of 1.2 Acre Threshold by the FWS, and by coincidence the collapse in
price. Price is coming back, but drilling is not.

American Burying Beetle

o “Activities associated with oil and gas development are likely to result in take of ABBs

and to have adverse effects on their habitat.”
Comments:

o At 2 Acres per well /9,200 Acres ( in 20 Years) out of 1.4 Million Acres. (.6%) Without
any consideration of reclamation of old wells being plugged.

o Biological Opinion states: “Anticipated habitat loss is relatively minor (less than one
percent) considering that approximately 1,141,753 acres of ABB habitat exists within the
ABB range in Osage County, Oklahoma. A maximum of 4,732 acres (0.41 percent) is
expected to be impacted.”

o Also - "losses constitute a one-time or short-duration pulse effect to the ABB

populations.....so they are unlikely to affect ABB populations long-term.”
= Yet this issue is having the largest impact on economic development of
mineral estate.

Human Impact -

O
@)

Figure 3-13
Mining Employment 1998-2014
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“A downward trend has been observed since 2013 in Osage County, likely due to market
conditions.”





Comments:

o Biggest impact in Osage county has been since 2015, which is the last year included.
Updated information would show a significant impact in mining employment which is
really based on the regulatory environment associated with the BIA and USFWS and its

significant impact on Osage Co.

Alternatives Presented (Comments):
o Since alternatives need to be considered in light of the assumptions made regarding
project activity, etc., alternatives presented have been evaluated based on bad
assumptions or incorrect forecasts. (Drilling Activity, etc.)

Of 4 Alternatives it would seem that only 2 can even really be considered...
Alternative 3 & 4 should not be considered valid or reasonable alternatives, and
should not be considered.:

Reduction of Osage Nation Mineral Estate.

e Both alternatives 3 & 4 restrict or prohibit access to minerals which
belong to the Osage Nation. This goes against the purpose which is to
maximize production of Oil & Gas Production, and does not seem
reasonable to take away the Osage Nation’s rights to their mineral
assets, and the associated value that they represent to their
shareholders/owners.

Producers, including Warrior Exploration & Production, have Leasehold located
within propsed “no-drilling” areas. These leases have been purchased and
developed at great expense based on the assumed value of undeveloped
minerals which are present and available through drilling and completion of
new wells. The development of those minerals is essential to achieve the
planned returns expected when purchased or initially drilled. This includes the
installation of infrastructure which would accommodate future drilling.
Alternative 3 & 4, prohibit the ability for the lease owner to achieve
development of minerals and the associated value which was anticipated when
purchased, and when initially developed or drilled. How can those rights and
values which are outlined within the lease contract be removed arbitrarily, and
without sufficient justification.

o Alternative 1 — No Action — Leave things the way they are....

Although this alternative leaves in place the current regulatory burden (not
necessarily solved by the EIS), it is the only reasonable alternative remaining
considering Alternative 3 & 4 cannot be considered.

o Alternative 2 —is it still heavily impacted by ABB consultation issues? “lessees would be
solely responsible for documenting compliance under Section 10 of the ESA”...?

Issues related to ABB and economic impact on development are not justified by
the very low risk of species reduction.

Conditions of Approval —
o 12.—Currently, earthen pits are utilized temporarily to capture fluids during air rotatory
drilling which may include both fresh and salt water. At conclusion of drilling, these pits
are emptied out, and then closed before completion of the well. COA 12. Seems to





prohibit any “temporary” storage of saltwater. This is not reasonable, and would add
costs to drilling in Osage County that would further prohibit development in a cost
sensitive, low reserve environment. It's not necessary given lack of evidence associated
with any potential impact of temporary water in earthen pits during drilling.

o 28.-Should not be considered. What noise levels “may” constitute “a public nuisance
that is harmful to people or sensitive environmental receptors.” Unknown
requirements increase risk of investment and reduce potential development of the
mineral estate. Different noise levels are a nuisance to different people at different
times.

e SUMMARY - This draft EIS fails to provide any reasonable alternatives to the current
circumstances present in Osage County today relative to drilling, completing and working over
oil and gas wells. It is not reasonable to impose “no-drill” zones and buffers that limit ability
of the Osage Nation and it’s lease owners to reasonably develop mineral reserve values that
are vital to both parties. Limiting property rights without sufficient cause and justification,
and without compensation.

We appreciate your time and consideration with regard to these comments. More meaningful
alternatives should be developed that are more balanced when considering both the environmental
issues, and the development (both ability and cost) of the Osage mineral estate. The perceived
“potential”, or “possible” impact, which has not been sufficiently supported, should not overwhelm
without sufficiency the rights of the parties which depend so greatly on the value represented by the
mineral reserves.

Very Sincerely,

Robert T Knappe

Manager

Warrior Exploration & Production, LLC
P.O.Box 711

Barnsdall, OK 74002
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Osage County Oil and Gas EIS

Bureau of Indian Affairs, Osage Agency

Attn: Superintendent Via email osagecountyoilandgaseis@bia.gov
P.O. Box 1539

Pawhuska, Oklahoma 74056

Re: Comments concerning Draft Osage County
Oil and Gas Environmental Impact Statement

Dear Superintendent:

This law firm represents Drummond Ranch, LLC (“Drummond Ranch”). Please accept the
following comments on behalf of our client regarding the Draft Environmental Impact Statement
(“DEIS”) to be considered by the Bureau Indian Affairs’ (“BIA”). Drummond Ranch owns real
property within Osage County subject to oil and gas leases between various operators and the Osage Nation. The
approval of the DEIS will have a direct impact on the interests of Drummond Ranch.

As you know, the BIA is required to consider these comments in its decision-making process
for approving this DEIS in order to comply with the National Environmental Policy Act (“NEPA”),
42 U.S.C. § 4321 et seq. See Forest Guardians v. U.S. Fish and Wildlife Service, 611 F.3d 692, 717
(10th Cir. 2010) (“The purpose behind NEPA is to ensure that the agency will only reach a decision
on a proposed action after carefully considering the environmental impacts of several alternative
courses of action and affer taking public comment into account.”).

COMMENTS REGARDING EIS IN GENERAL

At the outset, we note that the DEIS does not require site-specific environmental
assessments for approval of leases. This is in direct violation of Tenth Circuit’s mandate requiring
the federal agencies to analyze site-specific impacts prior to leasing. See New Mexico ex rel.





Page 2 of 3

Richardson v. Bureau of Land Management, 565 F.3d 683, 717-18 (10th Cir. 2009) (“assessment of
all ‘reasonably foreseeable’ impacts must occur at the earliest practicable point.””). This shell-game
approach—Iease first and analyze later—fails to satisfy the BIA’s mandate under NEPA and its
implementing regulations.! The Tenth Circuit has made clear that site-specific analysis must be
conducted at the “earliest practicable point.” Id at 718. That point is at the leasing stage, not after
“bureaucratic momentum” has taken over and drilling is virtually assured. See Colorado Wild Inc.
v. U.S. Forest Serv., 523 F. Supp. 2d 1213, 1220-21 (D. Colo. 2007).

In addition to Tenth Circuit case law on NEPA, the Osage regulations themselves provide
that site-specific analysis shall occur prior to approval of leases. See 25 C.F.R. § 226.2(c) (“Each
oil and/or gas lease and activities and installations associated therewith subject to these regulations
shall be assessed and evaluated for its environmental impact prior to its approval by the
Superintendent.”) (emphasis added). Standard Osage oil and gas leases provide that the lessee
“shall have the right to use so much of the surface land within the Osage Mineral Estate as may be
reasonable for operations and marketing.” The Osage leases further grant the right to “lay and
maintain pipelines, electric lines, pull rods, and other appliances necessary for operations ... the
right of way for ingress and egress ... and the right to use water for lease operations.” Thus, the
approval of a lease by the Superintendent virtually guarantees that there will be surface disturbance
before any environmental analysis has been conducted. The BIA is urged to revise the DEIS to
show that NEPA analysis will be conducted prior to approval of leases, as required by the Tenth
Circuit and the Osage regulations.

COMMENTS AS TO PROPOSED ALTERNATIVES

Alternative 1

This No Action Alternative is unrealistic. It is common knowledge that the oil and gas
activity has caused significant environmental issues in Osage County. See The Effectiveness of Oil
and Gas Regulatory Oversight on Qil and Gas Operations, Osage County, Oklahoma, The
Environmentally Friendly Drilling Program, July 2013 found at
http://efdsystems.org/pdf/OSAGE Report 8 5 13.pdf (last accessed February 21, 2020).
Alternative 1 should be disregarded.

Alternative 2

While Alternative 2 is more realistic than the No Action Alternative, it simply does not
provide enough protections against further environmental harm. In Description of Landscape
Features, Summary of Existing Hydrologic Data, and Identification of Data Gaps for the Osage Nation,
Northeastern Oklahoma, 1980-2012, authored by the U.S. Geologic Survey, the USGS identified
significant gaps in data collected to truly analyze the effect of historic oil exploration on groundwater in
Osage County. Id. at 44-45. The Report also identified elevated dissolved chloride in secondary drinking

1See Council on Environmental Quality, National Environmental Policy Act Task Force Report:
Modernizing NEPA Implementation, p. 39 (Sept. 24, 2003) (finding that reliance on programmatic
NEPA documents has resulted in public and regulatory agency concern that programmatic NEPA
documents often result in a “shell game” of when and where deferred issues will be addressed,
undermining agency credibility and public trust.)
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water standards established by the EPA. Id. at 34-36. It is obvious that there has been historic damage to
the environment in Osage County, including but not limited to natural resources such as the land and
groundwater, not to mention wildlife. The BIA itself has admitted that “[b]rine infiltration from
water flood injection used in oil recovery has contaminated the water-bearing strata and is a
water quality problem in Osage County.” See 2014 Osage Leasing Programmatic Environmental
Assessment, Section 4.3. Simply stated, the environmental issues in Osage County require strong and
effective measures to mitigate the impact of oil and gas activity. Alternative 2 should also be disregarded.

Alternative 3

This Alternative, while not perfect, is an improvement over the status quo and the proposed
Alternative 2. It is appreciated that this Alternative avoids the one-size-fits-all approach. Osage County is
so vast that cookie cutter environmental protections are futile. It is important that the BIA be permitted to
utilize a patchwork of differing constraints and rules based upon the differing conditions in the county.
We would also propose that the BIA consider differing types of leases, as opposed to the standard Osage
Oil and Gas Lease. An example of additional types of leases that should be considered include No
Surface Occupancy (“NSO”) leases, (2) Controlled Surface Use (“CSU”) leases and (3) Timing
Limitation (“TL”) leases. An NSO lease prohibits occupation of the surface and requires directional
drilling. A CSU lease imposes restrictions beyond that in traditional leases in order to address site-
specific issues for the property subject to the lease. A TL lease prohibits drilling activity for a certain
period of time. This Alternative should be strongly considered by the BIA.

Alternative 4
This Alternative should also be strongly considered by the BIA. The Tallgrass Prairie Reserve, as
well as our state parks in Osage County, are state treasures. As such, it is important to protect their natural

beauty.

Drummond Ranch, LLC, appreciates your consideration of the concerns addressed in this
letter. Should you have any questions, please do not hesitate to contact me.

Sincerely,

Donald PP






Francis Craig

From: mosby.halterman@bia.gov on behalf of EIS, Osage County Oil and Gas
<osagecountyoilandgaseis@bia.gov>

Sent: Friday, February 14, 2020 8:02 AM

To: Katie Patterson; Francis Craig

Subject: Fwd: [EXTERNAL] Comments on Draft Osage Oil and Gas EIS

Mosby Halterman

Regional Environmental Scientist
Eastern Oklahoma Region, BIA
P.O. Box 8002

Muskogee, OK 74402-8002
Phone: 918-781-4660

Fax: 918-781-4667

---------- Forwarded message ---------

From: Halterman, Mosby <mosby.halterman@bia.gov>

Date: Tue, Jan 21, 2020 at 7:47 AM

Subject: Fwd: [EXTERNAL] Comments on Draft Osage Oil and Gas EIS
To: Osage County Oil and Gas EIS <osagecountyoilandgaseis@bia.gov>

Mosby Halterman

Regional Environmental Scientist
Eastern Oklahoma Region, BIA
P.O. Box 8002

Muskogee, OK 74402-8002
Phone: 918-781-4660

Fax: 918-781-4667

—————————— Forwarded message ---------

From: Ray <raymcclain@cimtel.net>

Date: Fri, Jan 17, 2020 at 8:38 PM

Subject: [EXTERNAL] Comments on Draft Osage Oil and Gas EIS

To: <mosby.halterman@bia.gov>, <osagecountyoilgaseis@bia.gov>






I suggest we just stay with option #1. Do Nothing.

Ray McClain
Osage Shareholder






Francis Craig

From: Mosby Halterman <mosby.halterman@bia.gov>

Sent: Friday, February 21, 2020 11:59 AM

To: Katie Patterson; Francis Craig; Osage County Oil and Gas EIS
Subject: Fwd: [EXTERNAL] Comments on Draft Osage Oil and Gas EIS

Sent from my iPad

Begin forwarded message:

From: David <skerdad@hotmail.com>

Date: February 21, 2020 at 12:38:38 PM CST

To: "mosby.halterman@bia.gov" <mosby.halterman@bia.gov>
Subject: [EXTERNAL] Comments on Draft Osage Oil and Gas EIS

This email is to submit my agreement and support of the EIS comments submitted on
behalf of the Osage Producers Association and urge that the comments be taken into
consideration when enacting any regulations.

Thank You

David B. Metzger
Manager, Boje Oil Company, LLC






Francis Craig

From: mosby.halterman@bia.gov on behalf of EIS, Osage County Oil and Gas
<osagecountyoilandgaseis@bia.gov>

Sent: Friday, February 14, 2020 7:29 AM

To: Katie Patterson; Francis Craig

Subject: Fwd: [EXTERNAL] Osage Minerals Council Request for Extension on DEIS

Attachments: Osage Minerals Council Request for Extension 1 7 2020.pdf

Mosby Halterman

Regional Environmental Scientist
Eastern Oklahoma Region, BIA
P.O. Box 8002

Muskogee, OK 74402-8002
Phone: 918-781-4660

Fax: 918-781-4667

---------- Forwarded message ---------

From: Wilson Pipestem <wkpipestem@ietan.com>

Date: Tue, Jan 7, 2020 at 7:43 PM

Subject: [EXTERNAL] Osage Minerals Council Request for Extension on DEIS

To: elizabeth.appel@bia.gov <elizabeth.appel@bia.gov>, osagecountyoilandgaseis@bia.gov
<osagecountyoilandgaseis@bia.gov>, mosby.halterman@bia.gov <mosby.halterman@bia.gov>, Young, Jessie
<jessie.young@bia.gov>, justin.herrin@bia.gov <justin.herrin@bia.gov>

Cc: Abi Fain (afain@pipestemlaw.com) <afain@pipestemlaw.com>

Please see the attached letter.

Pipestem Law, P.C.
320 S. Boston Ave., Ste. 1705
Tulsa, Oklahoma 74103

(e) wkpipestem@pipestemlaw.com

(c) 703.980.2262





NOTICE: The information contained in this e-mail message is intended only for the personal and confidential use of the
recipient(s) named above. This message may be an attorney-client communication and/or work product and as such is
privileged and confidential. If the reader of this message is not the intended recipient or agent responsible for delivering
it to the intended recipient, you are hereby notified that you have received this document in error and that any

review, dissemination, distribution, or copying of this message is strictly prohibited. If you have received this
communication in error, please notify us immediately by e-mail, and delete the original message.





PIPESTEM LAW

January 7, 2020

VIA EMAIL

The Honorable Tara Sweeney
Assistant Secretary for Indian Affairs
U.S. Department of the Interior

1849 C Street NW

Washington, D.C. 20240

Re: Request for Second Extension of Comment Period on Draft Environmental
Impact Statement for Osage County Oil and Gas, Osage County, Oklahoma
[Docket ID: AAK6006201 210A2100DD AOR3030.999900]

Dear Assistant Secretary Sweeney:

The Osage Minerals Council, an independent agency within the Osage Nation
government that is constitutionally empowered to administer and develop the Osage Mineral
Estate, respectfully requests that the Bureau of Indian Affairs (BIA), the U.S. Geological Survey
(USGS), and the Environmental Protection Agency (EPA) extend the public comment period on
the Draft Environmental Impact Statement for Osage County Oil and Gas, Osage County,
Oklahoma (DEIS) by a minimum of forty-five (45) days beyond the currently scheduled public
comment deadline of January 22, 2020.

On November 22, 2019, the BIA published notice in the Federal Register of the DEIS,
which the BIA noted was prepared in cooperation with the “BIA, as the lead Federal agency, and
the Osage Nation, Osage Minerals Council, U.S. Geological Survey (USGS), and Environmental
Protection Agency (EPA).” The Notice provided for a 45-day public comment period, which
would have closed on January 6, 2020. On December 27, 2020, however, the BIA published
another notice in the Federal Register, extending the DEIS public comment period by sixteen
(16) days, now making the deadline for comments January 22, 2020.

The agencies’ 566-page DEIS! evaluates and solicits comments on a variety of complex
technological, scientific and commercial issues relating to oil and gas development in Osage
County, which constitutes the whole of the Osage Mineral Estate, and implicates a number of
federal laws specific to the development of the Osage Mineral Estate, including, but not limited
to, the Osage Allotment Act of 19062 and its subsequent amendments. Accordingly,

! Because the 2019 DEIS is 566 pages, it appears that the drafting of the 2019 DEIS began prior to August 31, 2017,
when Secretary Bernhardt issued Order No. 3355, which limits the length of an EIS to 150 pages, or for unusually
complex projects, 300 pages. Because the 2019 DEIS far exceeds the page limit for unusually complex cases,
additional time should be provided for submitting an adequate comment.

2 Act of June 28, 1906.

PIPESTEM LAW, P.C. 320 South Boston Avenue, Suite 1705, Tulsa, OK %4103 - PIPESTEMLAW.COM






development of thoughtful comments in the time provided is clearly unachievable and is
therefore inconsistent with providing adequate or lawful public participation.

It is particularly concerning to the Osage Minerals Council that the notice of the DEIS
states that the DEIS was prepared in cooperation with the Osage Minerals Council, but includes
provisions that are in stark conflict with the views of the Osage Mineral Council, and in conflict
with federal law governing the Osage Mineral Estate. For instance, the DEIS proposes an
Alternative 4 that would prohibit “permits for new ground-disturbing activities? in areas that
include, among others, the Tallgrass Prairie Preserve, State Parks, State wildlife management
areas (WMAs) and BLM wild horse and burrow pasture facilities.*

Alternative 4 seems to contemplate multi-use purposes for the land in question, however,
the Osage Allotment Act of 1906, along with subsequent amendments, make clear that the BIA
is required to develop the mineral estate, aimed at “the highest percentage of ultimate recovery’
and that the surface estate is subservient to the Osage Mineral Estate. Alternative 4 goes far
beyond the scope of the BIA’s authority when it comes to regulating the Osage Mineral Estate
and raises a number of questions about other provisions within the DEIS.

For these reasons, the Osage Minerals Council respectfully requests that the BIA, USGS,
EPA, and any other pertinent agency extend the public comment period for at least an additional
45 days, or until no earlier than February 10, 2020. Thank you for considering this request.

Sincerely,

/
(— .

— O
4 v

Wilson Pipestem

32019 DEIS at ES-5.

42019 DEIS, Table 2-1.

5 Act of March 2, 1929 (45 Stat. 1478) and Act of June 24, 1938 (52 Stat. 1034) (“The Secretary
of the Interior and the Osage tribal council are hereby authorized and directed to offer for lease
for oil, gas, and other mining purposes any unleased portion of said land in such quantities and at
such times as may be deemed for the best interest of the Osage Tribe of Indians: Provided, That
not less than twenty-five thousand acres shall be offered for lease for oil and gas mining
purposes during any one year: Provided further, That as to all lands hereafter leased, the
regulations governing same and the leases issued thereon shall contain appropriate provisions for
the conservation of the natural gas for its economic use, to the end that the highest percentage of
ultimate recovery, of both oil and gas may be secured: Provided, however, That nothing herein
contained shall be construed as affecting any valid existing lease for oil or gas or other minerals,
but all such leases shall continue as long as gas, oil, or other minerals are found in paying
quantities.”).





Cc:

Ms. Elizabeth Appel

Office of Regulatory Affairs & Collaborative Action
U.S. Department of the Interior

1849 C Street NW

Washington, DC 20240

elizabeth.appel@bia.gov

Osage County Oil and Gas EIS

BIA Osage Agency

Attn: Superintendent

P.O. Box 1539

Pawhuska, OK 74056.
osagecountyoilandgaseis@bia.gov

BIA Eastern Oklahoma Regional Office,
Attn: Mr. Mosby Halterman

PO Box 8002

Muskogee, OK 74402
mosby.halterman@bia.gov
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Francis Craig

From: mosby.halterman@bia.gov on behalf of EIS, Osage County Oil and Gas
<osagecountyoilandgaseis@bia.gov>

Sent: Friday, February 14, 2020 7:28 AM

To: Katie Patterson; Francis Craig

Subject: Fwd: [EXTERNAL] Osage Draft Environmental Impact Statement-Request for An
Extension

Mosby Halterman

Regional Environmental Scientist
Eastern Oklahoma Region, BIA
P.O. Box 8002

Muskogee, OK 74402-8002
Phone: 918-781-4660

Fax: 918-781-4667

---------- Forwarded message ---------

From: Halterman, Mosby <mosby.halterman@bia.gov>

Date: Mon, Jan 6, 2020 at 1:55 PM

Subject: Fwd: [EXTERNAL] Osage Draft Environmental Impact Statement-Request for An Extension
To: Osage County Oil and Gas EIS <osagecountyoilandgaseis@bia.gov>

Mosby Halterman

Regional Environmental Scientist
Eastern Oklahoma Region, BIA
P.O. Box 8002

Muskogee, OK 74402-8002
Phone: 918-781-4660

Fax: 918-781-4667

—————————— Forwarded message ---------

From: Wilson Pipestem <wkpipestem@pipestemlaw.com>

Date: Fri, Jan 3, 2020 at 10:26 AM

Subject: [EXTERNAL] Osage Draft Environmental Impact Statement-Request for An Extension

To: elizabeth.appel@bia.gov <elizabeth.appel@bia.gov>, mosby.halterman@bia.gov <mosby.halterman@bia.gov>
Cc: Abi Fain <afain@pipestemlaw.com>






Ms. Appel and Mr. Halterman,

Hope you both had great holidays and are doing well.

The Osage Minerals Council and other interested parties formally requested an extension to the draft on December 12,
2019. We appreciate that the Department extended to the deadline for comments on the Osage DEIS from January 6 to
January 22, 2020, but that is not sufficient time for the Osage Minerals Council to properly address all the issues in the
extensive document. Further, much of the work time between the publication of the draft to the proposed deadline was
during the holidays.

With the deadline quickly approaching, | request that you let us know as soon as possible about this extension request.
Thank you.

Pipestem Law, P.C.
320 S. Boston Ave., Ste. 1705
Tulsa, Oklahoma 74103

(e) wkpipestem@pipestemlaw.com

(c) 703.980.2262

NOTICE: The information contained in this e-mail message is intended only for the personal and confidential use of the
recipient(s) named above. This message may be an attorney-client communication and/or work product and as such is
privileged and confidential. If the reader of this message is not the intended recipient or agent responsible for delivering
it to the intended recipient, you are hereby notified that you have received this document in error and that any

review, dissemination, distribution, or copying of this message is strictly prohibited. If you have received this
communication in error, please notify us immediately by e-mail, and delete the original message.






Francis Craig

From: mosby.halterman@bia.gov on behalf of EIS, Osage County Oil and Gas
<osagecountyoilandgaseis@bia.gov>

Sent: Friday, February 14, 2020 7:28 AM

To: Katie Patterson; Francis Craig

Subject: Fwd: [EXTERNAL] Osage Draft Environmental Impact Statement-Request for An
Extension

Mosby Halterman

Regional Environmental Scientist
Eastern Oklahoma Region, BIA
P.O. Box 8002

Muskogee, OK 74402-8002
Phone: 918-781-4660

Fax: 918-781-4667

---------- Forwarded message ---------

From: Halterman, Mosby <mosby.halterman@bia.gov>

Date: Mon, Jan 6, 2020 at 1:55 PM

Subject: Fwd: [EXTERNAL] Osage Draft Environmental Impact Statement-Request for An Extension
To: Osage County Oil and Gas EIS <osagecountyoilandgaseis@bia.gov>

Mosby Halterman

Regional Environmental Scientist
Eastern Oklahoma Region, BIA
P.O. Box 8002

Muskogee, OK 74402-8002
Phone: 918-781-4660

Fax: 918-781-4667

—————————— Forwarded message ---------

From: Wilson Pipestem <wkpipestem@pipestemlaw.com>

Date: Fri, Jan 3, 2020 at 10:26 AM

Subject: [EXTERNAL] Osage Draft Environmental Impact Statement-Request for An Extension

To: elizabeth.appel@bia.gov <elizabeth.appel@bia.gov>, mosby.halterman@bia.gov <mosby.halterman@bia.gov>
Cc: Abi Fain <afain@pipestemlaw.com>






Ms. Appel and Mr. Halterman,

Hope you both had great holidays and are doing well.

The Osage Minerals Council and other interested parties formally requested an extension to the draft on December 12,
2019. We appreciate that the Department extended to the deadline for comments on the Osage DEIS from January 6 to
January 22, 2020, but that is not sufficient time for the Osage Minerals Council to properly address all the issues in the
extensive document. Further, much of the work time between the publication of the draft to the proposed deadline was
during the holidays.

With the deadline quickly approaching, | request that you let us know as soon as possible about this extension request.
Thank you.

Pipestem Law, P.C.
320 S. Boston Ave., Ste. 1705
Tulsa, Oklahoma 74103

(e) wkpipestem@pipestemlaw.com

(c) 703.980.2262

NOTICE: The information contained in this e-mail message is intended only for the personal and confidential use of the
recipient(s) named above. This message may be an attorney-client communication and/or work product and as such is
privileged and confidential. If the reader of this message is not the intended recipient or agent responsible for delivering
it to the intended recipient, you are hereby notified that you have received this document in error and that any

review, dissemination, distribution, or copying of this message is strictly prohibited. If you have received this
communication in error, please notify us immediately by e-mail, and delete the original message.






12/31/2019 DEPARTMENT OF THE INTERIOR Mail - Fwd: [EXTERNAL] Re: puoblic comment on federal register ---earthquakes

EIS, Osage County Oil and Gas <osagecountyoilandgaseis@bia.gov>

Fwd: [EXTERNAL] Re: puoblic comment on federal register ---earthquakes

1 message

Halterman, Mosby <mosby.halterman@bia.gov> Mon, Nov 25, 2019 at 12:53 PM
To: Osage County Oil and Gas EIS <osagecountyoilandgaseis@bia.gov>

Mosby Halterman

Regional Environmental Scientist
Eastern Oklahoma Region, BIA
P.O. Box 8002

Muskogee, OK 74402-8002
Phone: 918-781-4660

Fax: 918-781-4667

---------- Forwarded message ---------

From: Jean Public <jeanpublic1@yahoo.com>

Date: Fri, Nov 22, 2019 at 11:50 AM

Subject: [EXTERNAL] Re: puoblic comment on federal register ---earthquakes

To: osagecountyoilandgas@bia.gov <osagecountyoilandgas@bia.gov>, mosby.halterman@bia.gov
<mosby.halterman@pbia.gov>, info@earthjustice.org <info@earthjustice.org>

this constant assault on earth shows that earth is pushing back with earthquakes from this driling. we also find that the
water/air/soil gets permanently abused so that it cannot be used by people, animals, trees or anything anymore when you
drill. the bad things about this is that once it is gone, it is gone. we need to think of how we can use solar, geothermal,
wind and other renewable methods. this kills and pollutes. i am not in favor of more oil and gas development. this
commetn is for the public record. please receipt. jean publiee jean public1@yahoo.com

Federal Register Volume 84, Number 226 (Friday, November 22, 2019)]
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From the Federal Register Online via the Government Publishing Office [www.gpo.gov]
[FR Doc No: 2019-25413]

DEPARTMENT OF THE INTERIOR

Bureau of Indian Affairs

[AAK6006201 210A2100DD AOR3030.999900]

Draft Environmental Impact Statement for Osage County 0il and
Gas, Osage County, Oklahoma

AGENCY: Bureau of Indian Affairs, Interior.
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ACTION: Notice of availability.

SUMMARY: This notice advises the public that the Bureau of Indian
Affairs (BIA), as the lead Federal agency, and the Osage Nation, Osage
Minerals Council, U.S. Geological Survey (USGS), and Environmental
Protection Agency (EPA), as cooperating agencies, have prepared a Draft
Environmental Impact Statement. The Osage County 0il and Gas Draft
Environmental Impact Statement (DEIS) analyzes the potential impacts
that future oil and gas development will have on the surface estate and
subsurface mineral estate in Osage County, Oklahoma. This notice
announces that the DEIS is available for public review and that the BIA
will hold a public meeting to receive comments.

DATES: A public meeting will be held at location and time to be
announced. Notice of the public meeting will be made in local news
media at least 15 days prior to the meeting. In order for written
comments on the DEIS to be considered, the BIA must receive them within
45 days following the date the EPA publishes its Notice of Availability
in the Federal Register.

ADDRESSES: Information regarding the public comment period and public

meeting will be posted on the project website: https://www.bia.gov/regional-offices/eastern-oklahoma/osage-
agency/osage-oil-and-gas-eis.

Comments on the DEIS may be submitted by any of the following methods:

[ssquf] Email: osagecountyoilandgaseis@bia.gov

[ssquf] Fax: (918) 287-5700

[ssquf] Mail or hand delivery: Osage County 0il and Gas EIS, BIA Osage
Agency, Attn: Superintendent, P.0. Box 1539, Pawhuska, OK 74056

The DEIS may be examined at the BIA Osage Agency, 813 Grandview
Avenue, Pawhuska, Oklahoma. The DEIS is also available for review
online at the project website listed above.

FOR FURTHER INFORMATION CONTACT: Mr. Mosby Halterman, Supervisory
Environmental Specialist, telephone: 918-781-4660; email:
mosby.halterman@bia.gov; address: BIA Eastern Oklahoma Regional Office,
PO Box 8002, Muskogee, OK 74402.

SUPPLEMENTARY INFORMATION: The Osage Allotment Act of 1906 (1906 Act),
as amended, reserved all rights to the subsurface mineral estate
underlying Osage County, Oklahoma (Osage Mineral Estate) to the Osage
Nation. In accordance with the 1906 Act, the Osage Mineral Estate is
held in trust by the United States for the benefit of the Osage Nation.
All leases, applications for permits to drill, and other site-specific
permit applications in Osage County are approved under the authority of
the 1906 Act, as amended, and 25 Code of Federal Regulations (CFR),
part 226, Leasing of Osage Reservation Lands for 0il and Gas Mining.

The purpose of the BIA's action is to administer leasing and
development of the Osage Mineral Estate in the best interest of the
Osage Nation, in accordance with the 1906 Act, as amended, balancing
resource conservation and maximization of oil and gas production in the
long term. The BIA is required, under more generally applicable
statutes, to include in the best interest calculation the protection of
the environment in Osage County to enhance conservation of resources
and protection of the health and safety of the Osage people. Based on
these considerations, the BIA's action promotes the maximization of oil
and gas production from the Osage Mineral Estate in a manner that is
economic, efficient, and safe; prevents pollution; and is consistent
with the mandates of Federal law.

The DEIS analyzes the following four alternatives for managing oil
and gas development in Osage County:

[ssquf] Alternative 1, No Action Alternative.

https://mail.google.com/mail/b/AH1rexRY_6snpgKGSthSF_QB9y-uJDd4hbj2zdjyONI1tvFE2nSi/u/0?ik=4dd8dedOaf&view=pt&search=all&permthid=thr... 2/4
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[ssquf] Alternative 2, Emphasize 0il and Gas Development. Minimize
the number of permit Conditions of Approval (COAs) to allow producers
wider latitude in determining the methods by which they will comply
with applicable laws and regulations, such as the Endangered Species
Act of 1973 and Clean Water Act of 1972.

[ssquf] Alternative 3, Hybrid Development. A hybrid approach, by
applying additional protective COAs in sections with low levels of
historical oil and gas development minimizing the number of COAs in
sections with high levels of historical oil and gas development. The
BIA would not approve permits for new ground-disturbing oil and gas
development activities in certain sensitive areas.

[ssquf] Alternative 4, Enhanced Resource Protection. Apply
additional protective COAs in all areas and implement well-spacing
requirements. The BIA would not approve permits for new ground-
disturbing oil and gas development activities in certain sensitive
areas.

The alternatives represent the range of reasonable actions that
could be taken to satisfy the purpose of and need for the BIA's action.
All alternatives incorporate measures necessary to address impacts on
air quality, water resources, cultural resources, public health and
safety, threatened and endangered species, and socioeconomics among
other things. Additional alternatives were considered but eliminated
from detailed analysis.

The Notice of Intent to prepare an EIS was published in the Federal
Register on July 26, 2013 (78 FR 45266). At that time, analysis of oil
and gas development in Osage County was to be included in the Bureau of
Land Management (BLM)-BIA Oklahoma, Kansas, and Texas (OKT) Joint EIS/
BLM Resource Management Plan (RMP)/BIA Integrated Resource Management
Plan (IRMP). In response to issues raised during scoping for the OKT
Joint EIS/BLM RMP/BIA IRMP, and at the request of the Osage Minerals
Council, the BIA decided that the Osage County 0il and Gas EIS would be
prepared as a separate document. In November 2015, the BIA published
the Osage County 0il and Gas DEIS (2015 DEIS). Following the

[[Page 64557]]

comment period on the 2015 DEIS, the BIA determined that a new draft
EIS needed to be prepared to address comments received and take
additional information into consideration.

The Supplemental Notice of Intent to Revise the Osage County 0il
and Gas EIS was published in the Federal Register on April 11, 2016 (81
FR 21376). On April 28, 2016, the BIA hosted a public scoping meeting
in Pawhuska, Oklahoma. Key issues identified during scoping included
potential impacts on visual and aesthetic resources, vegetation, soils,
rangeland, livestock, fish and wildlife, special status species, human
health and property, air quality and climate change; promotion of
economic development; impacts on groundwater and surface water quality
and quantity; impacts from roads and noise; seismicity; promotion of
the Osage Mineral Estate; protection of cultural resources; and
measures that can be taken to minimize adverse impacts from oil and gas
development.

Directions for Submitting Comments: The public is encouraged to
comment on any and all portions of the DEIS. The BIA asks that those
submitting comments make them as specific as possible with reference to
chapters, sections, page numbers, and paragraphs in the DEIS. The most
useful comments are those that include new technical or scientific
information, identification of data gaps in the impact analysis, and
technical or scientific rationale for stated opinions or preferences.
Please include your name, return address, and the caption " "Draft EIS
Comments, Osage County 0il and Gas EIS'' on the first page of your
written comments. The BIA will respond to comments in the Final EIS.
Comments that contain only opinions or preferences will not receive a
formal response but will be considered as part of the BIA's decision-
making process.

Public Comment Availability: Written comments, including names and

https://mail.google.com/mail/b/AH1rexRY_6snpgKGSthSF_QB9y-uJDd4hbj2zdjyONI1tvFE2nSi/u/0?ik=4dd8dedOaf&view=pt&search=all&permthid=thr...  3/4
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addresses of respondents, will be available for public review at the
BIA Osage Agency, 813 Grandview Avenue, Pawhuska, Oklahoma, during
regular business hours, 8 a.m. to 4:30 p.m., Monday through Friday,
except for Federal holidays. Before including your address, telephone
number, email address, or other personal identifying information in
your comment, be aware that your entire comment--including your
personal identifying information--may be made publicly available at any
time. While you can ask us in your comment to withhold your personal
identifying information from public review, we cannot guarantee that we
will be able to do so.

Authority: This notice is published in accordance with Section
1503.1 of the Council on Environmental Quality regulations (40 CFR 1500
et seq.) and the Department of the Interior Regulations (43 CFR part
46) implementing the procedural requirements of NEPA (42 U.S.C. 4321 et
seq.), and in accordance with the authority delegated to the Assistant
Secretary--Indian Affairs, in Part 209 of the Departmental Manual.

Dated: November 18, 2019.
Tara Sweeney,
Assistant Secretary, Indian Affairs.
[FR Doc. 2019-25413 Filed 11-21-19; 8:45 am]
BILLING CODE 4337-15-P

https://mail.google.com/mail/b/AH1rexRY_6snpgKGSthSF_QB9y-uJDd4hbj2zdjyONI1tvFE2nSi/u/0?ik=4dd8dedOaf&view=pt&search=all&permthid=thr... 4/4



https://www.google.com/maps/search/813+Grandview+Avenue,+Pawhuska,+Oklahoma?entry=gmail&source=g




12/31/2019 DEPARTMENT OF THE INTERIOR Mail - [EXTERNAL] Fw:public comment on federal register EARTHQUAKES

[EXTERNAL] Fw:public comment on federal register EARTHQUAKES

1 message

EIS, Osage County Oil and Gas <osagecountyoilandgaseis@bia.gov>

Jean Public <jeanpublic1@yahoo.com> Fri, Dec 27, 2019 at 12:13 PM

To: "MOSBY.ALTERMAN@BIA.GOV" <MOSBY.ALTERMAN@bia.gov>, "osagecountyoilandgaseis@bia.gov"
<osagecountyoilandgaseis@bia.gov>, "info@taxpayer.net" <info@taxpayer.net>, "media@cagw.org" <media@cagw.org>

oklahoma has been struck many times with earthquakes from all the oil and gas drilling going on . there needs to be
restraint. none has been shown,.its time to say no to further dilling. the citizenry living there need an inspection of so
many holes in the earth being disastrous for those seeking to live there. this cmometn is for the public record. plese

receitp. jean publiee jean public1@yahoo.com

[Federal Register Volume 84, Number 248 (Friday, December 27, 2019)]
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From the Federal Register Online via the Government Publishing Office [www.gpo.gov]
[FR Doc No: 2019-27996]

DEPARTMENT OF THE INTERIOR
Bureau of Indian Affairs

[AAK6006201 210A2100DD AOR3030.999900 ]

Draft Environmental Impact Statement for Osage County 0il and
Gas, Osage County, Oklahoma

AGENCY: Bureau of Indian Affairs, Interior.

ACTION: Notice of availability; extension of comment deadline.

SUMMARY: This notice advises the public that the Bureau of Indian
Affairs (BIA) has extended the deadline for comments on the Osage
County 0il and Gas Draft Environmental Impact Statement (DEIS).

DATES: The deadline for comments on the DEIS is January 22, 2020.

ADDRESSES: Comments on the DEIS may be submitted by any of the
following methods:
[ssquf] Email: osagecountyoilandgaseis@bia.gov.
[ssquf] Fax: (918) 287-5700.
[ssquf] Mail or hand delivery: Osage County 0il and Gas EIS, BIA
Osage Agency, Attn: Superintendent, P.0. Box 1539, Pawhuska, OK 74056.
The DEIS may be examined at the BIA Osage Agency, 813 Grandview
Avenue, Pawhuska, Oklahoma. The DEIS is also available for review
online on the project website: hitps://www.bia.gov/regional-offices/eastern-oklahoma/osage-agency/osage-oil-
and-gas-eis.

FOR FURTHER INFORMATION CONTACT: Mr. Mosby Halterman, Supervisory
Environmental Specialist, telephone: 918-781-4660; email:

https://mail.google.com/mail/b/AH1rexRY_6snpgKGSthSF_QB9y-uJDd4hbj2zdjyONI1tvFE2nSi/u/0?ik=4dd8dedOaf&view=pt&search=all&permthid=thr...

12



mailto:public1@yahoo.com

http://www.gpo.gov/

mailto:osagecountyoilandgaseis@bia.gov

https://www.bia.gov/regional-offices/eastern-oklahoma/osage-agency/osage-oil-and-gas-eis



12/31/2019 DEPARTMENT OF THE INTERIOR Mail - [EXTERNAL] Fw:public comment on federal register EARTHQUAKES

mosby.halterman@bia.gov; address: BIA Eastern Oklahoma Regional Office,
P.0. Box 8002, Muskogee, OK 74402.

SUPPLEMENTARY INFORMATION: On November 22, 2019, BIA published a notice
of availability of the DEIS and requested comments by January 6, 2020
(i.e., 45 days following the date the EPA published its "~ “Notice of
Availability'' in the Federal Register). See 84 FR 64556. The BIA now
extends the deadline to the date listed in the DATES section of this
notice.

Dated: December 12, 2019.
Tara Sweeney,
Assistant Secretary--Indian Affairs.
[FR Doc. 2019-27996 Filed 12-26-19; 8:45 am]
BILLING CODE 4337-15-P

https://mail.google.com/mail/b/AH1rexRY_6snpgKGSthSF_QB9y-uJDd4hbj2zdjyONI1tvFE2nSi/u/0?ik=4dd8ded0af&view=pt&search=all&permthid=thr... 2/2
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Francis Craig

From: mosby.halterman@bia.gov on behalf of EIS, Osage County Oil and Gas
<osagecountyoilandgaseis@bia.gov>

Sent: Thursday, February 20, 2020 3:12 PM

To: Katie Patterson; Francis Craig

Subject: Fwd: [EXTERNAL]

Mosby Halterman

Regional Environmental Scientist
Eastern Oklahoma Region, BIA
P.O. Box 8002

Muskogee, OK 74402-8002
Phone: 918-781-4660

Fax: 918-781-4667

---------- Forwarded message ---------

From: Ron Red Eagle <m.redeagle@att.net>
Date: Thu, Feb 20, 2020 at 3:55 PM

Subject: [EXTERNAL]

To: <osagecountyoilandgaseis@bia.gov>

The DEIS will have to comply with the 1906 Allotment Act and the 1929 amendment to the 1906 Allotment Act , which
States that drilling for oil and gas on the Osage Mineral Estate is mandatory. All regulations are waived.

Sent from my Kindle Fire






January 13, 2020

Osage County Oil and Gas EIS

BIA Osage Agency

Attn: Superintendent Robin Phillips
P.O. Box 1539

Pawhuska, OK 74056
RE: Osage County Oil and Gas Draft Environmental Impact Statement (EIS)

My family has been ranching in Osage County since 1901, and | believe that the only way our livelihood
can continue to exist is to protect our natural resources, the environment, human health, livestock, and
wildlife. Over the years | have seen oil and gas development damage surface land, pollute waterways,
pollute the air, kill livestock and wildlife, and cause wildfires. Most recently, our ranching businé;é was
affected by a salt water spill that leaked for 2 years. The brine spill was very detrimental to our i.r’|icome.
It forced us to remove our cattle from the affected property and it also caused the city of Pawhus#ﬁ to
have to obtain household water from another source. A few years ago, there were several horizpfr:;tal
wells near our land that were venting and flaring H2S gas. My family was forced to conduct our rr;ﬁching

operation while breathing this harmful gas. These events are just a few reasons why | am strongl'}

supporting Alternative 4 in the draft EIS.





| feel it is also very important that these things be included in the EIS.

a. Best Management Practices must be enforced and regulated, and producers who don’t
comply should be fined or shut down.

b. Landowners must be notified and have an agreement made with the producer for access,
surface damage (remediation of soil, grass, and water) and power lines prior to entry.

c. Waterway and air pollution regulations must be strictly enforced to prevent harm to
humans, livestock, and wildlife.

d. Any and all environmental protection regulations and requirements must have adequate

personnel enforcing such measures.

Osage County is a great place to live and conduct my ranching business and | feel the only way it can
continue this way is for Enhanced Resource Protection found in Alternative 4 of the draft. The tallgrass
prairie region, fresh water, and clean air must be protected to allow future generations to continue to

live and ranch here.

Thank you for allowing me to comment.

A

Reed Family Ranch LLC.

{_/ ;
Ron P. Reed
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January 7, 2020

Osage County Oil and Gas EIS
BIA Osage Agency
Superintendent Robin Phillips
P.O. Box 1539

Pawhuska, OK 74056

Re:  Osage County Oil and Gas Environmental Impact Statement;
Response of Osage County Cattlemen’s Association

Dear Ms. Phillips:

On behalf of the Osage County Cattlemen’s Association (“OCCA”), the purpose of this letter
is to provide comments and information on the draft alternatives for the Osage County Oil and
Gas Environmental Impact Statement (“EIS”). We strongly encourage the BIA to adopt the
enhanced environmental protections found in Alternative 4 in the draft EIS.

The OCCA is a non-profit organization representing hundreds of landowners and tens of
thousands of acres in Osage County. For over 100 years our ranches have been impacted by oil
and gas development pursuant to leases of the mineral estate to third party oil and gas
companies. These impacts not only affect private property owned by our members in Osage
County, but also land owned by Osage tribal members and the Osage Nation itself. The
Department of Interior conducted an environmental assessment of the Bluestem Ranch (which
was acquired by the Osage Nation) and found that it would require over $40 million to remediate
existing environmental damages to the 43,000 acres incurred from oil and gas operations over
many years.

The range of impacts from oil and gas development includes physical impacts to land caused
by drilling pads, roads, power lines and pipelines; pollution of surface and subsurface land as
well as surface and ground water from oil, gas and saltwater leaks and spills; pollution of air
from hydrogen sulfide, methane, sulfur dioxide and other gaseous emissions, with hydrogen
sulfide emissions in recent years damaging the health of the surface landowners and their
employees; damage to wildlife, both game and non-game; damage to livestock; and reduction of
property values and property rights.





While Alternative 4 is a good start as outlined in the draft, it is important that it include the
following provisions:

a)

b)

c)

d)

g)

h)
i)

i)

Best Management Practices (BMPs) must be incorporated into the Conditions of
Approval (COAs) in order to make them enforceable, rather than merely suggested
guidelines.

The BMPs used by the BIA should be compared to the BMPs listed in the BLM’s gold
book, and the more protective measures should be used.

The BMPs adopted in Osage County should be easily accessible to landowners and oil
and gas producers, and posted on the BIA’s website.

There must be a requirement for producers to execute surface damage agreements with
landowners prior to first entry on land.

There must be requirements for producers to remediate surface damage caused by oil and
gas activities, and requirements to restore the land back to tall grass prairie once oil and
gas operations on the lease have ceased.

There must be enforceable limits and standards governing remediation of brine and

petroleum contamination of soil and water.
Clean Water Act Compliance must be established to protect surface and ground water
from pollution from oil and gas development.

Water wells near oil and gas activities must be tested and monitored for pollution.
There must be enforceable limits and standards governing prevention of venting and

flaring of H2S gas.
Any environmental protection requirements must be properly overseen and enforced by
the government. BMPs, COAs or any regulations without adequate oversight and

enforcement are meaningless, as we have seen in the past.

We believe that additional COAs and enhanced environmental protections should always
apply in sensitive environmental areas in Osage County, such as intact/unfragmented prairie
lands, natural areas, and sensitive water supply streams, lakes and aquifers. These sensitive
environmental areas should also include any ranch and farm land that is enrolled in federal or
state conservation programs designed to improve soil, water, plant, animal, air, wildlife and
related natural resources on agricultural land. Taxpayer money is being spent in these programs
to improve the environment, and the BIA’s rules should support these efforts. These programs
include, but are not limited to, the following:

a)
b)
c)
d)
e)
f)
g)

Environmental Quality Incentives Program (EQIP)
Conservation Stewardship Program (CSP)
Wetlands Reserve Program (WRP)

Conservation Reserve Program (CRP)

CRP Grasslands

BLM Wild Horse Pasture Facilities

Sensitive water supply streams, lakes and aquifers





While some locations may be more suitable for oil and gas activity with less environmental
impact than other locations, however with respect to Alternative 3 we believe that analyzing
Osage County on a section by section basis is too large an area for determining COAs for
environmental requirements. We believe a much more granular approach should be used. Oil
and gas leases are currently issued and regulated on a quarter section basis, so it makes sense to
identify appropriate lease locations and avoid sensitive locations that should have a reduced level
of oil and gas activity on a quarter section basis as well.

As we have previously commented, we would also strongly suggest that BIA engage
STRONGER, a non-profit organization specializing in the review and improvement of existing
oil and gas regulatory regimes throughout the U.S. We believe STRONGER has the technical
and regulatory depth, breadth, expertise and experience to reduce the environmental impacts of
oil and gas drilling in Osage County while improving the effectiveness of permitting.

In addition, the alternatives must include measures for ensuring monitoring and enforcement,
with strong remedies and penalties for violations (such as revoking a permit for non-
compliance). We would like the BIA to consider delegating the enforcement/environmental
protection role to the Oklahoma Corporation Commission (OCC). OCC has a strong history of
monitoring and oversight of oil and gas activities to effectively protect the natural and human
environment from the impacts of oil and gas development.

In closing, our members make their living through the natural resources found in Osage
County and simply want to manage their operations without fear that their land, water and air
will be degraded and polluted by underregulated and shoddy oil and gas production. We must
protect the unique and endangered tall grass prairie, and our ground and surface water for the
benefit of future generations by implementing strong environmental protections now — otherwise
we risk causing irreparable and irreversible harm to our land and environment.

Sincerely,
Ty )

Taylor Reed, President
Osage County Cattlemen’s Association






Francis Craig

From: mosby.halterman@bia.gov on behalf of EIS, Osage County Oil and Gas
<osagecountyoilandgaseis@bia.gov>

Sent: Monday, February 24, 2020 6:52 AM

To: Katie Patterson; Francis Craig

Subject: Fwd: [EXTERNAL] Comments for Osage County, OK 2020 EIS - Litigation to follow

Mosby Halterman

Regional Environmental Scientist
Eastern Oklahoma Region, BIA
P.O. Box 8002

Muskogee, OK 74402-8002
Phone: 918-781-4660

Fax: 918-781-4667

---------- Forwarded message ---------

From: Paul S. Revard <revard@ceoexpress.com>

Date: Fri, Feb 21, 2020 at 9:04 PM

Subject: [EXTERNAL] Comments for Osage County, OK 2020 EIS - Litigation to follow

To: <mosby.halterman@bia.gov>, <osagecountyoilgaseis@bia.gov>

Cc: Alan & Suzan Forman <formanse@hotmail.com>, Tina Allen <tina.r.allen@comcast.net>

Mr. Mosby Halterman
Supervisory Environmental Specialist
BIA Eastern Oklahoma Regional Office

Dear Mr. Halterman:

I am an Osage Indian Headright Owner and also an Osage County, Oklahoma oil and gas producer. | was
recently elected to the Osage Nation Minerals Council serving a four-year term. | am submitting my
comments herein as an Osage Indian Headright Owner and also as an Osage County, Oklahoma oil and gas
producer, only. My comments stated below are not to be considered as representing the Osage Nation
Minerals Council position that | was elected to. The Osage Nation Minerals Council is submitting their
comments by separate correspondence.

When the Environmental Impact Study consisting of over 300 pages was presented in November of 2015, |
strongly objected to its onerous regulations at listening sessions. At one-point security had to get involved
when Mr. John Friend, a surface owner, threatened oil and gas producers with violence. | remember it so well
as the producer who had the floor was one of my younger brothers, now deceased.
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After reviewing this new EIS, my takeaway is that it is more onerous and less acceptable than the first
version. As an American taxpayer, | am disturbed that the United States of America has waisted so much time
and taxpayer funds to produce such a devastating and irresponsible document.

As with the 2015 version, this most recent version of the EIS needs to be scrapped. If implemented, these
proposed regulations would conflict with our Tribe’s 1906 Act with its amendments. Apparently, the drafters
of this proposed EIS has no clue as to our 1906 Act. This new revision of the EIS conflicts with the Bureau of
Indian Affairs’ Mission Statement.

Should this version of the EIS be implemented, | plan to participate as a co-plaintiff with all parties that | may
have standing with; most importantly as an Osage Headright Owner and possibly as an oil and gas producer
and member of the Osage Producers Association.

Please withdraw this proposed EIS. We Osage Headright Owners are good stewards of our own ancestral
lands and do not need a group of USA clueless federal yahoos dictating what we need to do to protect our
environment. The USA is apparently begging for more litigation. We are prepared to accommodate if
necessary. We'll see you in Federal Court, if this EIS is implemented.

Sincerely,
Paul S. Revard

Osage Headright Owner
Osage County Oil and Gas Operator
Member of Osage Producers Association

Revard Oil and Gas Properties, Inc.
Paul S. Revard
(918) 688-1173






Francis Craig

From: mosby.halterman@bia.gov on behalf of EIS, Osage County Oil and Gas
<osagecountyoilandgaseis@bia.gov>

Sent: Friday, February 21, 2020 12:40 PM

To: Katie Patterson; Francis Craig

Subject: Fwd: [EXTERNAL] EISCOMMENTS

Attachments: EISCOMMENTS.docx

Mosby Halterman

Regional Environmental Scientist
Eastern Oklahoma Region, BIA
P.O. Box 8002

Muskogee, OK 74402-8002
Phone: 918-781-4660

Fax: 918-781-4667

---------- Forwarded message ---------

From: Ryan Jim <jimr812 @yahoo.com>

Date: Fri, Feb 21, 2020 at 11:12 AM

Subject: [EXTERNAL] EISCOMMENTS

To: osagecountyoilgaseis@bia.gov <osagecountyoilgaseis@bia.gov>
Cc: Ryan Jim <jimr812@yahoo.com>

James Ryan (Osage)
312 Larchmont
San Antonio, TX 78209
Mr. Mosby Halterman
Eastern Oklahoma Region BIA
P.O. Box 8002

Muskogee OK 74402

Dear Mr. Halterman,





I am an enrolled member of the Osage Nation and a Shareholder in the Osage Mineral
Estate. I am sending you my comments on the proposed Environmental Statement Published by
the BIA for Osage County. I would first like to address Alternatives 3 and 4. The BIA has a
mandate to work for the benefit of the Osage Shareholders that is clearly defined in the Osage
Allotment Act of 1906 and its amendments. Both Alternatives will reduce the Mineral Estate
and are thereby at best improper and possibly illegal. The end result of implementing either will
be legal action against the BIA.The inclusion of these intrusive and illegitimate Alternatives
reinforces a continuing pattern by the BIA of putting the interest of the surface land owners
above the interest of the shareholders of the Osage Mineral Estate. This must change.

The EIS fails to include the disastrous effects the draconian policies of the BIA in Osage
County have had on new oil production and the drop in daily oil production since the meritless
suit was filed in 2014 for surface land owners against the BIA and Osage County producers.

Since 2014, the “non-CO2 daily oil production in Osage County has fallen from
14,266 BOPD to 8,279 BOPD”, a 42% decline in production”. Even when
including the CO2 oil production, which has been a bright spot in this storm, total
daily oil production has dropped to just over 10,000 BOPD., an approximate 28.5%
decline in overall production.

One of the major causes of this decline in oil production is the failure of the
Osage County BIA to issue new drilling, or workover permits in a timely fashion.
IN FACT, they have issued very few new drilling, or makeover permits at all in the
last five years. Before 2014, the average of new permits per year was 200. In the
past five years, there have been fewer than 100 issued. In addition to causing a
decline in daily production, this inaction will continue hurt oil production in the
future for many years to come. These facts should be included in the EIS as they are
a direct result of the overreaction of the BIA to the lawsuit and the stringent
environmental policies put in place since 2014.

The Fish and Wildlife Service proposal to change the status of the American
Burying Beetle from endangered to threatened will drastically change the scope of
the EIS. This should immediately lessen the financial burdens now in place for
producers to drill new wells and encourage new production in Osage County. This

fact should be included even if this is not accomplished by time the EIS is
published.

I would also like to mention that the BIA in Osage County has locked up well
records that were previously available to producers for over 100 years. Producers
cannot and will not drill new wells without this information. This is just another





example of the BIA in Osage County putting the interest of surface land owners
above the interest of the shareholders of the Mineral Estate.

The result of all the above actions by the BIA in Osage County has been to drive
away any new oil and gas business in Osage County and put many existing
businesses in to bankruptcy. Whether intended, or not, these are the consequences.
Please do you best to reverse this sad situation and restore a positive business
climate in Osage County. The future and welfare of the Osage people depend on
you to do the right thing.

Sincerely,

James Ryan (Osage)






' Hydration

Engineering

January 19, 2020

Comments and request for Information directed to the Bureau of Indian Affairs on the
Revised Draft Osage Oil and Gas Environmental Impact Statement (Draft EIS)

Submitted via email to: osagecountyoilgaseis@bia.gov _and mosby.halterman@bia.gov

Mr. Mosby Halterman
Regional Environmental Scientist
Eastern Oklahoma Region, BIA

Mr. Halterman,

Please refer to Appendix G, References, in the Draft EIS: BIA “GIS. 2017. GIS data created by or
for the use of the BIA for the completion of the Osage Oil and Gas EIS. Data used to support the
alternatives, affected environment, impact analysis, or other document features. Data updated
throughout the project life and available upon request.”

Please provide a copy of the referenced GIS data.

Further, the references should be reasonably available to the public. The Programmatic
Environmental Assessment for Leasing Activities and the Programmatic Environmental
Assessment for Approving Workover Operations although previously available via the Osage
Agency’s website are no longer available. Please restore access as soon as possible.

Please provide access to the reference: BIA Osage Agency GIS. 2018. Osage Agency wellbore
plat book and GIS data. Data received from BIA March 2018.

Also, many (about 30) of the internet links listed in References are no longer functional and
access to the referenced information should be restored. However, much of that information is
not relevant to the purpose of the EIS and could be deleted from the EIS along with the
reference.

For example, “Fairfax Community Hospital. 2017. Information page. Internet website:
http://www.fairfaxcommunityhospital.com/ “, is the source for “Fairfax Community Hospital
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provides emergency, laboratory, and inpatient care and has 15 beds (Fairfax Community
Hospital 2017)”. The information is not relevant, and the domain name is now for sale.

The Hydration Engineering paper, Storer, Fred, T. Keener, and L. Burleson. Hydration
Engineering PLLC. 2016. Qil and Gas Land Use in Osage County, Oklahoma. September 10, 2016,
lacks a source. It is available at https://www.hydrationengineering.com/osage-county , item 7.

Sincerely,

CRp S

Fred Storer, P.E.
Hydration Engineering, PLLC
Fred.Storer@hydrationengineering.com
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Engineering

January 23, 2020

Comments directed to the Bureau of Indian Affairs on the Revised Draft Osage Oil and Gas
Environmental Impact Statement (Draft EIS)

Submitted via email to: osagecountyoilgaseis@bia.gov and mosby.halterman@bia.gov

Please consider these comments:
Alternatives 3 and 4 —
The Draft EIA in Paragraph 4.1.2, page 4-3, Analytical Assumptions:

“Implementing actions from any of the alternatives would be in compliance with all valid
existing rights, laws, federal regulations, BIA policies, and other requirements.”

Alternatives 3 and 4 are not in compliance with the 1906 Osage Allotment Act and existing oil
and gas leases. Therefore, Alternatives 3 and 4 must be eliminated from consideration.

Compliance with NEPA -

The sister document, OKT-BLM/BIA EIS, November 2019, Volume 1, page ES-2, Bureau of Indian
Affairs:

“Compliance with the National Environmental Policy Act of 1969 (NEPA) is an inherently
Federal responsibility, .... “

And NEPA, the law:

“Sec. 102 [42 USC § 4332]. The Congress authorizes and directs that, to the fullest
extent possible: (1) the policies, regulations, and public laws of the United States shall
be interpreted and administered in accordance with the policies set forth in this Act,
and all agencies of the Federal Government shall -- .....

(C) include in every recommendation or report on proposals for legislation and
other major Federal actions significantly affecting the quality of the human
environment, a detailed statement by the responsible official on --

(i) the environmental impact of the proposed action,

(ii) any adverse environmental effects which cannot be avoided should

the proposal be implemented,



mailto:osagecountyoilgaseis@bia.gov

mailto:mosby.halterman@bia.gov



(iii) alternatives to the proposed action, ....”

What is the proposed action? It is the administration of the Osage mineral estate by the “...
Secretary of the Interior, and under such rules and regulations as he may prescribe ... “(Osage
Allotment Act of 1906 and the current prescription of the Secretary, 25 CFR 226.) The
administration of the mineral estate is a nondiscretionary responsibility. Only the discretionary
responsibilities of the Superintendent described in 25 CFR 226 are subject to NEPA. This is being
clarified (a consequence of court findings) in the proposed revisions to the CEQ rules, (40 CFR
1509.1(q), January 10, 2020), “... NEPA is inapplicable where an agency is carrying out a
nondiscretionary duty or obligation ...”.

CEQ’s discussion of proposed changes (Federal Register / Vol. 85, No. 7 / Friday, January 10,
2020 / Proposed Rules 1695):

“Since the enactment of NEPA, courts have examined the applicability of NEPA based on
a variety of considerations. For example, courts have found that NEPA is inapplicable
where an agency is carrying out a nondiscretionary duty or obligation.... “

Section 102(1)(C) does not prohibit environmental effects, it requires a detailed statement on
“adverse environmental effects which cannot be avoided”.

The Draft EIS fails to make even a superficial statement of the “adverse environmental effects
which cannot be avoided” even though that information is readily available. One hundred plus
(my guess, | wrote eighteen) Environmental Assessments have been published by the Osage
Agency since the “Performance EA of March 2015” to support drilling permit applications. An
inspection of a representative random sample of those drilling sites would provide the basis for
making a “detailed statement” of “adverse environmental effects which cannot be avoided”, if
any.

Permit processing efficiency

This is also an opportunity to correct an error made by the BIA Osage Agency on July 15, 2014,
and perpetrated since, when the Superintendent issued a letter to lessees stating that they are
responsible for preparing draft EA’s for all future actions requiring BIA approval. The
Superintendent’s instructions included: “As allowed by 40 CFR 1506.5(b), it shall be the
responsibility of the applicant to prepare a draft environmental assessment for all future
proposed actions requiring BIA approval.”

40 CFR part 1500 are the regulations of the Council on Environmental Quality (CEQ) which
implement NEPA. 1506.5(b) says: “If an agency permits an applicant to prepare an
environmental assessment, the agency, besides fulfilling the requirements of paragraph (a) of
this section, shall make its own evaluation of the environmental issues and take responsibility
for the scope and content of the environmental assessment.”





Not requires an applicant, permits an applicant.

In the July 15, 2014 letter the Superintendent attempted to apply 25 CFR 226.30, “Lessee shall
comply with all orders issued by the Superintendent” to modify the CEQ’s regulations. This was
an inappropriate use of the authority expressed in 226.30.

Preceding 1506(b) is 1506(a):
1506.5 Agency responsibility.

“(a) Information. If an agency requires an applicant to submit environmental
information for possible use by the agency in preparing an environmental impact
statement, then the agency should assist the applicant by outlining the types of
information required. ...”

Therefore, it is appropriate for the Agency to require environmental information but not a draft
of an Environmental Assessment. Why is this important? This is important because the 200 plus
page draft Environmental Assessments still required by the Agency are the primary and
unnecessary burden on lessees which has extended the permit approval process resulting in
fewer wells drilled.

The Draft EIS has the potential to lift this burden by incorporating redundant information which
can be tiered to in the Agency’s future Environmental Assessments. Future Environmental
Assessments should look like this:





United States Department of the Interior
Bureau of Indian Affairs - Osage Agency

Draft ENVIRONMENTAL ASSESSMENT
Drilling Permit

Acme Oil Company

Erma Doe #4 NE/4 Section 19 T29N R11E
Erma Doe #5 NE/4 Section 19 T29N R11E

Proposed Oil and Gas Development on the Osage Minerals Reservation
Osage County, Oklahoma:

This draft EA represents a fictitious project.

December 25, 2020

For information contact: Erma Pate, Environmental Protection Specialist

Bureau of Indian Affairs, Osage Agency
Office of the Superintendent
813 Grandview Avenue, Pawhuska, Oklahoma 74056
(918) 287-5700





Abbreviations and Acronyms

ABB American Burying Beetle

BIA Bureau of Indian Affairs

CFR Code of Federal Regulations

EA Environmental Assessment

EPA U.S. Environmental Protection Agency

NHPA National Historic Preservation Act of 1966

ODEQ Oklahoma Department of Environmental Quality
OWRB Oklahoma Water Resources Board

SPCC Spill Prevention, Control, and Countermeasures Plan
Superintendent Superintendent of the Osage Agency
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1.0 Incorporation by Reference

This EA is tiered to and incorporates by reference the Osage Oil and Gas Environmental Impact
Statement of 2020. Incorporated by reference are consultations, alternatives, environmental issues
related to the entire Osage mineral estate, and reference materials. Only environmental issues which
require site specific consideration are included in this EA.

2.0 Need for Proposal

The Lessee holds an oil and gas lease for the referenced quarter section which obligates the lessee to
develop the oil and gas minerals. The Lessee has filed an ADP, Osage Form 139, which requires the
Superintendent’s approval.

3.0 Project Description

This project pertains to an Oil and Gas Mining (Less Coal Bed Methane) lease, Contract number XYY-
YYYYY, NE/4 S19 T29N R11E, held by Acme Oil Company, State Bank Building, Chautauqua, KS 67334

3.1 Well Locations in NE/4 S19 T29N R11E

Well Name Feet from N/S Feet from E/W Latitude Longitude Cord.
Line Line System
Erma Doe #4 | 330 FNL 330 FEL 36.984291 -96.147223 WGS 84
Erma Doe #5 | 330 FNL 300 FWL 36.984360 -96.154450 | WGS 84
3.2 Proposed Facilities
Well Facility Area-Long Area-To Be Length (Miles)
term Reclaimed
(Acres) (Acres)
Erma Doe #4 Drill Pad 0.9
Erma Doe #4 Road 0.37 0.19
Erma Doe #4 Power/Flowline 0.51 0.35
Erma Doe #4 Mud Pit 0.2
Erma Doe #5 Drill Pad 0.9
Erma Doe #5 Road 0.19 0.1
Erma Doe #5 Power/Flowline 0.23 0.16
Erma Doe #5 Mud Pit 0.2
Tank Battery Existing
Total 2.36 1.14 0.8






The well(s) will be served by and existing tank battery as shown in Appendix 1.
4.0 Surface Ownership — Land Use

4.1 Owner

Erma Doe Living Trust, 9999 Grandview Ave., Pawhuska, OK 74056

4.2 Land Use

The quarter section is used for cattle pasture, current practice is use for stocker cattle grazing
commencing about April 15 and ending 90 days later at a stocking rate of 2.5 acres per head. There are
no buildings used as a dwelling, granary, or barn. There are three existing oil wells, one produced water
disposal well, and one existing tank battery (Appendix 1).

4.3 Use of Surface and Surface Owner Agreement

Per 25 CFR 226.19(a) the Lessee has the right to use so much of the surface of the land within the Osage
Mineral Estate as may be reasonable for operations and marketing. The location of roads, flow lines,
power, etc. per 25 CFR 226.18(b), is subject to agreement between the lessee and the surface owner. In
this case, the surface owner has agreed to the proposed location of the new roads.

4.4 Damages

The surface owner will experience long term loss of not more than 2.36 acres. Settlement of damages
for this loss and any other damages per 25 CFR 226.20 occurs after drilling operations are complete.

5.0 Superintendent’s Discretionary Actions

Environmentally related discretionary decisions/actions by the Superintendent are provided for in 25
CFR 226:

226.2(c) “Each oil and/or gas lease and activities and installations associated therewith subject to these
regulations shall be assessed and evaluated for its environmental impact prior to its approval by the
Superintendent.”

This EA reflects the Superintendent’s assessment and evaluation of the proposal.

226.18(b) “Arrange for route of ingress and egress. Upon failure to agree on route ingress and egress,
said route shall be set by the Superintendent.”

The surface owner and the lessee have agreed on the route.

226.19(a) “If Lessee and surface owner are unable to agree as to the routing of pipelines, electric lines,
etc., said routing shall be set by the Superintendent.”

The surface owner and the lessee have agreed on the routes.

226.19(b) “A drilling site shall be held to the minimum area essential for operations and shall not exceed
one and one-half acres in area unless authorized by the Superintendent.”





The lessee has not requested a drilling site greater than one and one-half acres.

226.22(b) “Pits for drilling mud or deleterious substance used in the drilling, completion, recompletion, or
workover of any well shall be constructed and maintained to prevent pollution of surface and subsurface
fresh water. These pits shall be enclosed with a fence of at least four strands of barbed wire, or an
approved substitute, stretched taut to adequately braced corner posts, unless the surface owner, user, or
the Superintendent gives consent to the contrary.”

The lessee has not requested consent.

226.22(d) “No earthen pit, except those used in the drilling, completion, recompletion or workover of a
well, shall be constructed, enlarged, reconstructed or used without approval of the Superintendent.”

The lessee has not requested approval of such a pit.

226.23 “The Superintendent, with the consent of the Osage Tribal Council, may grant commercial and
noncommercial easements for wells off the leased premises to be used for purposes associated with oil
and gas production.”

The lessee has not requested an easement off the leased premises.

226.24 “Lessee or his contractor may, with the/approval of the Superintendent, use water from streams
and natural water courses to the extent-that. same does not diminish the supply below the requirements
of the surface owner from whose land the water is taken.”

The lessee has not made a water use request.

226.33 “Lessee shall not drill within 300 feet of boundary line of leased lands, nor locate any well or tank
within 200 feet of any public highway, any established watering place, or any building used as a
dwelling, granary, or barn, except with the written permission of the Superintendent. Failure to obtain
advance written permission from the Superintendent shall subject lessee to cancellation of his/her lease
and/or plugging of the well.”

Lessee has not requested permission.

226.37 “Lessee shall conduct all operations in a manner that will prevent waste of oil and gas and shall
not wastefully utilize oil or gas. The Superintendent shall have the authority to impose such requirements
as he deems necessary to prevent waste of oil and gas and to promote the greatest ultimate recovery of
oil and gas. Waste as applied herein includes, but is not limited to, the inefficient excessive or improper
use or dissipation of reservoir energy which would reasonably reduce or diminish the quantity of oil or
gas that might ultimately be produced, or the unnecessary or excessive surface loss or destruction,
without beneficial use, of oil and/or gas.”





The Superintendent has suggested that flaring of gas requires the Superintendent’s
approval. The Lessee has not requested approval for flaring of gas.

6.0 Site Specific Issues
6.1 Cultural Resources / National Historic Preservation Act
The following Archeological Surveys are relevant to the project:

Bowring Archeological Services, LLC, July 25, 2017, Report on the Archeological Survey of the NE/4 S19
T29N R11E for Acme Oil Company, Osage County, Oklahoma

This study has been filed with the BIA Osage Agency Archeologist for review and approval. In
accordance with 36 CFR Part 800.3 and 800.4 the survey report was provided to the Osage Nation Tribal
Historic Preservation Office, the State of Oklahoma Historic Preservation Office and the Oklahoma
Archeological Survey for further review.

6.2 Groundwater

Fresh Water Aquifers - The proposed well(s) are over the Vamoosa — Ada Bedrock Aquifer.

Drinking Water Wells - The nearest water well reported by OWRB is for domestic use approximately 3
miles southwest.
(http://owrb.maps.arcgis.com/apps/webappviewer/index.html?id=ed61209c40ec4f53bc51d2ffd18aa39b )
Accessed 12/25/2019

Wellhead Protection Area- The proposed well(s) are not near an ODEQ Wellhead Protection Area.

Produced Water Disposal- Produced water will be sent to an existing EPA/Osage Nation Licensed Class Il
disposal well, location as shown in Appendix 1.

6.3 Surface Waters

Streams, Wetlands, and Watering Places - On site observations and USFWS National Wetlands Inventory
(surface waters and wetlands) show no waters or wetlands within 200 feet of the well(s). (Appendix 1
and 2).

Surface Water Flow Paths —

Erma Doe #4 - Surface flow from the Erma Doe #4 is northwest to a tributary of Turkey Creek.
Erma Doe #5 - Surface flow from the Erma Doe #5 is east to a tributary of Turkey Creek.

Tank Battery and field — All surface flows join Turkey Creek which then flows 3.5 crow miles to
Hula Lake.
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Spill Prevention, Control, and Countermeasure Plan - A copy of the SPCC Plan for this tank battery and
field is maintained at:

Acme Oil Company, State Bank Building, Chautauqua, KS 67334
Phone: 620-555-5555 email: acmeoil@Chautauquawireless.net

6.4 Air Quality
There are no unique air quality issues with this project.
6.5 American Burying Beetle

Stocker cattle feeding results in grass height less than 8 inches during the ABB active season, the site is
not ABB habitat.

7.0 Mitigation Measures

Mitigation measures described in the Osage Oil and Gas Environmental Impact Statement of 2020 are
applicable to this project.

8.0 Preparers (40 CFR 1502.17)

Erma Page, Environmental Protection Specialist, Osage Agency, BIA

o Knowledgeable in the responsibilities of the Osage Agency

o Attended US EPA training in SPCC requirements and UIC Inspector Training
o Registered Environmental Professional

o 11 years professional experience

. B.S. Environmental Science, Oklahoma State University

Supporting Information supplied by:
e (Cleon Coffey, Manager, Acme Qil Company
e Sammy Goode, Bowring Land and Cattle Company (surface lessee of Erma Doe Living Trust)

9.0 Public Notice

Public Notice of this Environmental Assessment was made in Osage News,
http://www.osagenews.org/en/, December 31, 2020 and posted on the Osage Agency’s website on
December 30, 2020.

11.0 Appendices
Appendix 1 — Field Map

Appendix 2 — Wetlands Map
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Appendix 1 - Field Map
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Appendix 2 Wetlands Map https://www.fws.gov/wetlands/data/mapper.html Accessed
12/25/2019

End of Environmental Assessment for hypothetical wells.
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The applicant’s responsibilities can be reduced to completing a questionnaire that the Agency
would use to fill in the blanks and create their EA.

Attempting to use NEPA for making regulations

The Performance EA of March 2015 introduced Best Management Practices (BMP). The BMP
concept was borrowed from the BLM:

“BMPs have been developed and utilized by numerous energy companies and State and Federal
Agencies throughout the Nation. BLM and other agencies are continually gathering and
developing BMP ideas and sharing them through this and other websites. BMPs are not one-
size-fits-all solutions.” https://www.blm.gov/basic/programs-energy-and-minerals-oil-and-gas-
best-management-practices-frequently-asked-questions Accessed 1/10/2020

The Osage Agency has assumed that if incorporated in an EIS or EA a BMP becomes a
requirement, essentially a regulation. After incorporating in an EA, the Agency restates BMPs as
conditions attached to drilling permits. This has worked because applicants have, sometimes
begrudgingly, accepted them.

The November 15, 2015 version of the Osage Oil and Gas Draft EIS was largely the work product
of EMPSi, an environmental consulting firm that has done a lot of work for the BLM:

“For over two decades, EMPSi has partnered with the BLM to revise and amend its
resource management plans to reflect the ongoing and emerging issues affecting our
Nation’s public lands, and to provide NEPA compliance and associated permitting.”
EMPSi’s website, https://www.empsi.com/clients-blm Accessed 1/10/2020

EMPSi was also the principal preparer for OKT-BLM/BIA EIS as well as the current Draft EIS.
EMPSi applied its BLM experience to the current Draft EIS and created or borrowed BMPs as it
contemplated environmental issues. EMPSi inappropriately stretched the BLM (agent for the
property owner) BMP concept to the BIA (manager of the Osage mineral estate according to
the rules of the Secretary).

BMPs, Conditions of Approval, notices to lessees, etc. should not be incorporated in the EIS.
However, the BIA could and should identify environmental issues it wishes to address through a
proposed change in 25 CFR 226.

American Burying Beetle —

The Draft EIS incorporates the July 27, 2018 Biological Opinion of the FWS. There are conflicts
between the Biological Opinion and the May 3, 2019 proposal of FWS (and FWS supporting
documentation) to reclassify the ABB from Endangered to Threatened which render the
Biological Opinion inappropriate for inclusion in the EIS.

The Biological Opinion was preceded by a July 3, 2017 BIA Biological Assessment which
followed a year of consultations and written communications between the FWS and the BIA. On
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November 26, 2018 Mosby Halterman, BIA, responded to my request for a copy of the
Biological Assessment: “After conferring with the Solicitor’s office they have advised that the BA
is a deliberative internal document that should not be released.”

The deliberations were therefore continuing after the Biological Assessment and Biological
Opinion were complete.

Now we see that the drafters of the Draft EIS were cooking the books. The Biological
Assessment included in the Draft EIS is not the actual July 3, 2017 Biological Assessment which
should have a signed transmittal letter like the FWS Biological Opinion. The Biological
Assessment included in the Draft EIS appears to be revisionary history drafted with hindsight to
support the Biological Opinion.

There is acknowledgement that the Biological Opinion needs attention on page 2-6, Table 2-1:
Alternatives Summary, ESA.

Appendix B, Osage County Oil and Gas Biological Opinion and Biological Assessment, should be
deleted. It now appears the ABB reclassification will be complete before the final version of the
EIS is complete, providing an opportunity to sort things out.

In the meantime, the BIA needs to provide practical ABB advise to permit applicants.
Other issues
Other issues include:

e The need to acknowledge that the most common and important environmental
issue in Osage County, produced water handling and disposal, are managed by the
EPA

e The ABB’s biggest problem is wild horse facilities and grazing stocker cattle

e The Osage Wind Farm; visual intrusion, eagle take permit, unresolved litigation

e Useless information such as the number of beds in the Fairfax hospital

e Reliance on secondary sources for relevant information i.e. 2030 Osage County
Comprehensive Plan for seismicity

e Inconsequential errors that reveal the proofreader lacks local knowledge. Where is
Keystone State Park? It is not in Osage County, but why include it?

e The Draft EIS is padded with (paid by the page?) statements which can be
eliminated, my favorite: “The color of construction equipment and vehicles would
not resemble the muted tans and greens of the terrain and vegetation.” (page 4-81)

Conclusion





The Draft EIS needs to be rewritten, eliminating Alternatives 3 and 4, eliminating BMPs, and
including the environmental impact of the proposed action.

Sincerely,

C R ) S

Fred Storer, P.E.

Hydration Engineering, PLLC

420 S Main, #205

Tulsa, OK 74103

918-397-3456
Fred.Storer@hydrationengineering.com
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January 6, 2020

Osage County Oil and Gas EIS
BIA Osage Agency

Attn: Superintendent Robin Phillips
P.O. Box 1539

Pawhuska, OK 74056

Re: Osage County Oil and Gas Draft Environmental Impact Statement

Dear Ms. Phillips:

I am a rancher and landowner in Osage County. While I have no desire to hurt the oil and
gas industry or the Osage tribe and its headright holders, it is clear that existing regulations and
enforcement do not provide adequate environmental protection in Osage County. Oil and gas
development has scarred our land, polluted the surface and ground water, sickened and killed
livestock, and hurt my business and property values.

I strongly support updating and implementing the Enhanced Resource Protections outlined
in Alternative 4 of the Draft Environmental Impact Statement. I believe these protections will
allow oil and gas development to be done more cleanly and safely, and in an environmentally sound
manner which will benefit everyone: landowners, oil producers and the Osage tribe.

While Alternative 4 is a good start as outlined in the draft, it is important that it include the
following provisions:

a) Best Management Practices (BMPs) must be incorporated into the Conditions of Approval
(COAs) in order to make them enforceable, rather than merely suggested guidelines.

b) We need a list of the BMPs which are mentioned in Alternative 4. These should be
compared to the BMPs listed in the BLM’s gold book, and the more protective measures
should be used.

c) There should be requirements for producers to execute surface damage agreements with
landowners prior to first entry on land.

d) There must be requirements for producers to remediate surface damage caused by 0|l and
gas activities, and requirements to restore the land back to tall grass prairie once cnI and
gas operations on the lease have ceased.

e) There must be enforceable limits and standards governing remediation of brine and
petroleum contamination of soil and water.

f) Clean Water Act Compliance must be established to protect surface and ground water from
pollution from oil and gas development.

g) Water wells near oil and gas activities must be tested and monitored for pollution.

h) There must be enforceable limits and standards governing venting and flaring of H2S gas.

i) Any environmental protection requirements must be properly overseen and enforced by the
government. BMPs, COAs or any regulations without adequate oversight and
enforcement are meaningless, as we have seen in the past.
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Additional COAs and enhanced environmental protections should always apply in
sensitive environmental areas in Osage County. These sensitive environmental areas should
include any ranch and farm land that is enrolled in federal or state conservation programs designed
to improve soil, water, plant, animal, air, wildlife and related natural resources on agricultural land.
Taxpayer money is being spent in these programs to improve the environment, and the BIA’s rules
should support these efforts. These programs include, but are not limited to, the following:

a) Environmental Quality Incentives Program (EQIP)

b) Conservation Stewardship Program (CSP)

¢) BLM Wild Horse Pasture Facilities =
d) Wetlands Reserve Program (WRP)

e) Conservation Reserve Program (CRP)

f) CRP Grasslands

g) All sensitive water supply streams, lakes and aquifers

My family makes its living through the natural resources found in Osage County, and we
must protect the unique and endangered tall grass prairie and our ground and surface water for the
benefit of future generations by implementing strong environmental protections — otherwise we
risk causing irreparable and irreversible harm to our land and environment.

Thank you for your consideration of these comments.

Yours truly, - <l
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J. KEVIN STITT, GOVERNOR
J.D. STRONG, DIRECTOR

WILDLIFE CONSERVATION COMMISSION
Bruce Mabrey  Bill Brewster
CHAIRMAN  MEMBER

Robert S. Hughes Il John D. Groendyke
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December 27, 2019

Osage County Oil and Gas EIS
BIA Osage Agency

Attn: Superintendent

PO Box 1539

Pawhuska OK 74056

Dear Superintendent,

The Oklahoma Department of Wildlife Conservation (ODWC) is submitting written comments in response
to the request to provide comment on the Osage County Oil and Gas Draft Environmental Impact
Statement that was published in the Federal Register on November 22, 2019. ODWC owns 26,918 surface
acres in Osage County, the purpose in owning and managing this property is the management, protection,
and enhancement of wildlife resources and habitat for the scientific, educational, recreational, aesthetic,
and economic benefits to present and future generations of citizens and visitors to Oklahoma.

Alternative 1 — No action would not be in the best interests of the ODWC’s mission or those who use
wildlife management areas. As a state agency ODWC is required to adhere to the provisions of the
Oklahoma Administrative Code, Title 800:30-3-1 through 8 for mineral exploration and production on
State owned land in Osage County. ODWC has struggled with an open line of communication with the
lessee regarding the use of the wildlife management area when it comes to oil and gas drilling. This
communication is critical to lessee safety and the safety of those using the wildlife management area.
There are many safety factors to be considered like prescribed burning, hunting seasons and Greater
Prairie Chicken booming grounds. ODWC through signed surface damage agreements with lessee have
required lessee to bury pipelines, enclose tank batteries and production equipment with dikes and fencing
to keep out wildlife, livestock and people, require noise mufflers to reduce noise and in the case of
abandoned sites remove equipment and restore the well site to its approximate original condition with
little success. ODWC has requested assistance from the BIA in resolving issues with lessees to no avail.

Alternative 2 — Emphasize Oil and Gas Development would also not be in the best interests of the
ODWC’s mission or those who use wildlife management areas. ODWC is not sure how successful this
will be if a large portion of the surface is privately or non-tribal owned. The best management practices
are just that best management practices. The ability to waive the conditional of approval under this
alternative and leave the decision to the lessee does not provide protection to the surface owner. There
would little enforcement power and do not have fines associated with environmental damage.

We manage and protect fish and wildlife, along with their habitats, while also growing our community of hunters and anglers,
partnering with those who love the outdoors, and fostering stewardship with those who care for the land.





Alternative 3 — Hybrid Development of High- and Low-Density Development Sections is a better
alternative than one or two. Although it may not be the ideal alternative it does protect cultural sites and
required lessee to comply with site-specific conditions designed to protect listed sensitive areas. This
alternative does include an enforceable component.

Alternative 4 — Enhanced Resource Protection. ODWC supports the proposed Alternative 4.This
alternative provides the most protection and conservation of water and habitat resources, especially those
resources located on State Wildlife Management Area, US Army Corps of Engineers lakes and Tallgrass
Prairie Preserve. This alternative also minimizes the impacts of oil and gas activity to air quality, fish,
wildlife and migratory birds. It also minimizes ground disturbance that could slow the spreading on
invasive plants and allow for increased prescribed fire to be used on the landscape for vegetation
management. This alternative would enhance wildlife management area users by reducing the noise and
visual impacts of unsightly oil and gas equipment left strewn on well sites currently. This alternative
provides enforcement and protection of sensitive area and their importance would go a long way in serving
wildlife resources and habitat for future generations of Oklahoman.

Sincerely,

J.D./Strofn
Director

We manage and protect fish and wildlife, along with their habitats, while also growing our community of hunters and anglers,
partnering with those who love the outdoors, and fostering stewardship with those who care for the land,
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P.O. Box 53465 Oklahoma City, OK 73152 (405) 521-3851

December 27, 2019

Osage County Oil and Gas EIS
BIA Osage Agency

Attn: Superintendent

PO Box 1539

Pawhuska OK 74056

Dear Superintendent,

The Oklahoma Department of Wildlife Conservation (ODWC) is submitting written comments in response
to the request to provide comment on the Osage County Oil and Gas Draft Environmental Impact
Statement that was published in the Federal Register on November 22, 2019. ODWC owns 26,918 surface
acres in Osage County, the purpose in owning and managing this property is the management, protection,
and enhancement of wildlife resources and habitat for the scientific, educational, recreational, aesthetic,
and economic benefits to present and future generations of citizens and visitors to Oklahoma.

Alternative 1 — No action would not be in the best interests of the ODWC’s mission or those who use
wildlife management areas. As a state agency ODWC is required to adhere to the provisions of the
Oklahoma Administrative Code, Title 800:30-3-1 through 8 for mineral exploration and production on
State owned land in Osage County. ODWC has struggled with an open line of communication with the
lessee regarding the use of the wildlife management area when it comes to oil and gas drilling. This
communication is critical to lessee safety and the safety of those using the wildlife management area.
There are many safety factors to be considered like prescribed burning, hunting seasons and Greater
Prairie Chicken booming grounds. ODWC through signed surface damage agreements with lessee have
required lessee to bury pipelines, enclose tank batteries and production equipment with dikes and fencing
to keep out wildlife, livestock and people, require noise mufflers to reduce noise and in the case of
abandoned sites remove equipment and restore the well site to its approximate original condition with
little success. ODWC has requested assistance from the BIA in resolving issues with lessees to no avail.

Alternative 2 — Emphasize Oil and Gas Development would also not be in the best interests of the
ODWC’s mission or those who use wildlife management areas. ODWC is not sure how successful this
will be if a large portion of the surface is privately or non-tribal owned. The best management practices
are just that best management practices. The ability to waive the conditional of approval-under this
alternative and leave the decision to the lessee does not provide protection to the surface owner. There
would little enforcement power and do not have fines assbeiated-with envirotimental damage. =

We manage and protect fish and wildlife, along with their habitats, while also growing our community of hunters and anglers, " ‘i' .
partnering with those who love the outdoors, and fostering stewardship with those who care for the land.





Alternative 3 — Hybrid Development of High- and Low-Density Development Sections is a better
alternative than one or two. Although it may not be the ideal alternative it does protect cultural sites and
required lessee to comply with site-specific conditions designed to protect listed sensitive areas. This
alternative does include an enforceable component.

Alternative 4 — Enhanced Resource Protection. ODWC supports the proposed Alternative 4. This
alternative provides the most protection and conservation of water and habitat resources, especially those
resources located on State Wildlife Management Area, US Army Corps of Engineers lakes and Tallgrass
Prairie Preserve. This alternative also minimizes the impacts of oil and gas activity to air quality, fish,
wildlife and migratory birds. It also minimizes ground disturbance that could slow the spreading on
invasive plants and allow for increased prescribed fire to be used on the landscape for vegetation
management. This alternative would enhance wildlife management area users by reducing the noise and
visual impacts of unsightly oil and gas equipment left strewn on well sites currently. This alternative
provides enforcement and protection of sensitive area and their importance would go a long way in serving
wildlife resources and habitat for future generations of Oklahoman.

Sincerely,

J.D.fStron
Director

We manage and protect fish and wildlife, along with their habitats, while also growing our community of hunters and anglers,
partnering with those who love the outdoors, and fostering stewardship with those who care for the land.






12/31/2019 DEPARTMENT OF THE INTERIOR Mail - [EXTERNAL] Concerning your upcoming event - Oklahoma Natural Resources Conference

EIS, Osage County Oil and Gas <osagecountyoilandgaseis@bia.gov>

[EXTERNAL] Concerning your upcoming event - Oklahoma Natural Resources

Conference
1 message

Jesse Tanner <jesset@vcuberecording.com> Fri, Dec 13, 2019 at 5:44 AM
To: "osagecountyoilgaseis@bia.gov" <osagecountyoilgaseis@bia.gov>

Hello Priscilla,

I am reaching out to you regarding your upcoming conference Oklahoma Natural Resources Conference on February
10-12, 2020 that is going to be held in Oklahoma,OK. | thought you might be interested in our onsite event recording and
streaming services where we display the video of the presenter side by side with the presentation slides for either on-
demand (recorded) or live online viewing. We provide a technician on premise at your event with camera equipment to
capture,edit and upload your videos to an online library created for your event. (or to your streaming server). We offer
non-profit and university/education discounts globally (we have offices in North America, Europe and Asia, and cover
events on all continents except Antarctica).

| would be more than happy to send over pricing to you if it might be of interest and to have an onsite technician answer
any questions you might have about the process. You can email me back directly (easiest), call me at 310-329-5959 ext
8012 or fill out a contact form on our website for information.

Sincerely,

Jesse Tanner

V-cube USA, Inc. - Event Services

13950 Milton Ave. #305

Westminster, CA 92683

Tel: 1-310-329-5959 ext. 8012

Fax: 1-310-329-5967

On-site Concierge Web Broadcasting http://www.vcubewebcasting.com

https://mail.google.com/mail/b/AH1rexRY_6snpgKGSthSF_QB9y-uJDd4hbj2zdjyONI1tvFE2nSi/u/0?ik=4dd8ded0af&view=pt&search=all&permthid=thr... 1/1



https://www.google.com/maps/search/13950+Milton+Ave.+%23305++%0D%0AWestminster,+CA+92683?entry=gmail&source=g

http://www.vcubewebcasting.com/?utm_source=Google&utm_campaign=Peronalized_Campaign_Europe&utm_medium=Emails




Francis Craig

From: mosby.halterman@bia.gov on behalf of EIS, Osage County Oil and Gas
<osagecountyoilandgaseis@bia.gov>

Sent: Friday, February 14, 2020 8:04 AM

To: Katie Patterson; Francis Craig

Subject: Fwd: [EXTERNAL] Dear Preparers,

Mosby Halterman

Regional Environmental Scientist
Eastern Oklahoma Region, BIA
P.O. Box 8002

Muskogee, OK 74402-8002
Phone: 918-781-4660

Fax: 918-781-4667

---------- Forwarded message ---------

From: Buck Trent <bucktrent@bucktrent.com>
Date: Fri, Jan 31, 2020 at 11:08 PM

Subject: [EXTERNAL] Dear Preparers,

To: <osagecountyoilgaseis@bia.gov>

Dear Preparers,

| am an Osage Shareholder, that is, an Osage that receives a check every quarter from the BIA. | do not feel grateful for
the money, | feel entitled.

| have these comments which | hope you consider before completing the process of preparing the EIS.

Your Alternatives 3 and 4 intend the reduction of the Osage mineral estate which was established by the Osage
Allotment Act of 1906 and its amendments. | don’t think you can do that, and | assure you | will support litigation to
restore the mineral estate if Alternative 3 or 4 are implemented. Also, you must not realize that the no drilling areas
include existing leases where the lessee has a right to drill additional wells. | expect lessees will seek compensation for
there losses. Was Ms. Kokinos and Mr. Simpson, attorneys for the Department of the Interior and Appendix listed
Preparers, even in the room when Alternatives 3 and 4 were conjured up?

| think you failed to describe the Osage environment (difficult to do while seated at a computer) and you failed to
describe the consequences of the BIA’s continued management of the mineral estate. Both the management of the
mineral estate and a statement of the consequences are required by federal law (1906 Allotment Act and the National
Environmental Policy Act).





You failed to include in the EIS:

- The saltwater spill into Bird Creek in 2016 that caused Pawhuska to temporally change the source of city water to Clear
Creek. | understand the EPA (not the BIA) worked on a solution and after a few gully washers the saltwater is gone.

- You talked about visual resources and said nothing about the Osage Wind Farm a visual blight which | can see for miles.

- Most of the oil and gas environmental issues result from the movement of saltwater from tank batteries to injection
wells. This is what ranchers are sore about. Spills and leaks are usually cleaned up and should not be confused with
historic scars where the old oil companies, the BIA, and the surface owners share responsibility. Why surface owners?
Oil operators paid for damages and the surface owners put the money in their pocket. A consequence is the Soil
Conservation Service’s map symbol, 44, for oil waste land.

- Where is the US EPA in all this? The big issues are managed by the EPA not by the BIA, spill plans (Clean Water Act) and
injection wells (Safe Drinking Water Act).

- You failed to discuss the tension which will always exist between the surface owner and the Osage Agency because the
mineral estate has broad power to access the minerals. Generations of Osage surface owners have been sore since the
1906 Allotment Act was amended to grant the minerals to the Osage in perpetuity.

- The Fish and Wildlife Service’s proposal to change the American Burying Beetle from Endangered to Threatened: About
one quarter of the EIS is devoted to an outdated Biological Assessment and Biological Opinion. These documents must
be replaced.

- Where does the beetle do well in Osage County? Answer: The Tallgrass Preserve. And, why not so well elsewhere? The
FWS talks about habitat fragmentation, lights, and urban encroachment. That explains why beetles are not found in
Tulsa. Maybe the beetle’s problem in Osage County is wild horses and cattle. The BLM paid The Nature Conservancy
$200,000 (a dollar an acre) to do something to benefit the beetle because wild horses (7.5 acres per horse) destroy
beetle habitat. A stocker cattle operation puts lots of cattle (2 acres per cow) on the grass for 90 days in which time the
cattle eat all the grass and walk on every square foot of the pasture to the detriment of the creatures the beetle needs
to bury. This starts in April and lasts past the time where the beetles leave their nests. If there were any beetles there is
a good chance they will be stepped on by a cow. BTW, the Tallgrass winters 1,618 bison on 39,650 acres, 24 acres per
bison.

We need to rebuild confidence that Osage County is a good place to do business. That confidence was destroyed when
the Osage Agency overreacted to the expected lawsuit about the Agency’s failure to keep up with their NEPA
bookkeeping. The confidence won'’t be restored unless the Agency finds a way to efficiently process permits and finds a
rational basis for protecting the beetle. The EIS should be rewritten, again.

Sincerely,

Jean M. Trent






Osage Minerals Council
Osage Nation

Andrew Yates- 2™ Chair
Talee Redcorn
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February 21, 2020

VIA EMALIL (osagecountyoilandgaseis@bia.gov)
Osage County Oil and Gas EIS

BIA Osage Agency

Attn: Superintendent

P.O. Box 1539

Pawhuska, OK 74056

Re:  Osage Minerals Council Comments on Draft Environmental Impact
Statement for Osage County Qil and Gas, Osage Reservation, Oklahoma
(Doc. No. AAK6006201 210A2100DD AOR3030.999900)

The Osage Minerals Council (OMC), an independent agency within Osage Nation government
that is constitutionally empowered to administer and develop the Osage mineral estate, hereby
submits these comments on the on Draft Environmental Impact Statement (DEIS) for Osage
County Oil and Gas, Osage Reservation, Oklahoma, published on November 22, 2019. The
outcome of the DEIS will have a significant and lasting impact on the development and
management of the Osage mineral estate, an asset held in federal trust and the lifeblood of the
Osage Reservation economy for over a century. These comments reflect our serious concerns
with the manner in which the DEIS was developed and the overall substance of the DEIS. In
sum, while the BIA has invited the OMC to be a “cooperating agency” under the provisions of
40 C.F.R. § 1501.6, the OMC has not been treated as such, and the comments we offer could
have been resolved had the OMC been a full partner in the preparation of this DEIS. The OMC
has special expertise, and in some cases jurisdiction by law, and it is clear that the White House
Council on Environmental Quality intended that a cooperating agency be involved in every
aspect of the NEPA process from scoping to the Record of Decision. A cooperating agency
should not be one in name only, nor should a cooperating agency be relegated to merely
commenting on a DEIS once the preparation is complete. Further, the content of the DEIS falls
far short of the mandates of the 1906 Osage Allotment Act and subsequent amendments, as well
as the BIA’s own stated purpose of the DEIS, positing two alternatives—three and four—that
would overtly violate federal statutes related to the Osage mineral estate. Specifically, the final
EIS cannot limit any area of the Osage Reservation from minerals development, but rather, must
carry out the statutory mandate Congress has handed to the Secretary of the Interior and Osage
Nation, that is, to:

813 Grandview ¢ P.O. Box 779 « Pawhuska, OK 74056
Telephone 918.287.5346 * Fax 918.287.5693





offer for lease for oil, gas, and other mining purposes any unleased
portion of [the Osage Reservation] in such quantities and at such
times as may be deemed for the best interest of the Osage Tribe of
Indians . . . [in] the highest percentage of ultimate recovery of both
oil and gas [that] may be secured.!

While the OMC does not approve of any of the alternatives as currently drafted in the DEIS,
Alternative Two is the least objectionable, although it does not provide for efficient EA tiering
and unlawfully prohibits leasing in certain Reservation areas.

The DEIS Violates Federal Laws Establishing the Osage Mineral Trust System

The Osage Reservation spans an area of approximately 1.47 million acres and is contiguous with
Osage County, Oklahoma. Pawhuska is the seat of Osage Nation government and has been since
the Osages purchased these lands from the Cherokee Nation in 1871 and moved from our last
reservation in Kansas to the Indian Territory. The Osage people agreed to move to our current
homeland only after our Osage leaders, led by Wah-Tian-Ka, advised that our new home would
provide for our children and elders.

In 1906, the Congress enacted the Osage Allotment Act (“1906 Act”)? for the primary purpose of
allotting parcels of land to individual Osages and providing for Osage Reservation minerals
leasing and management. The 1906 Act directed the Secretary to create a roll of Osages and their
children for two purposes: one, to have the right to receive surface land allotments of the Osage
Reservation, and two, to receive a “headright,” or the right to receive proceeds from the Osage
mineral estate, the Reservation subsurface. The 1906 Act also provided that the United States, as
trustee, would hold the Osage mineral estate in beneficial trust for the Osage government. Oil
and other minerals production companies could enter into leases with the Osage government,
with approval of the Secretary through the Superintendent of the BIA Osage Agency. After the
Superintendent approved a lease, the lessees would make payments to the BIA (now Office of
Special Trustee) to be deposited, invested, and paid out to the Osage headright owners every
three months.

Unlike most reservation allotment acts, the Osage Allotment Act did not open areas of the
reservation for non-Indian settlement. Essentially all of the 1.47 million acres were allotted to
Osage individuals, while the mineral estate was held in trust for the Tribe and not allotted. Only
after demonstrating “competence” to the Superintendent of the Osage Agency could an
individual Osage alienate his or her surface land to a non-Indian, a process that was rife with
corruption and led to the murder of many Osages.

' Act of June 24, 1938, § 3, 52 Stat. 1034; see also the Act of March 2, 1929, 45 Stat. 1478 (“That as to all lands
hereafter leased, the regulations governing the same and the leases issued thereon shall contain appropriate
provisions for the conservation of the natural gas for its economic use, to the end that the highest percentage of
ultimate recovery, of both oil and gas may be secured . . .””); Act of October 21, 1978, 92 Stat. 1660.

2 Act of June 28, 1906, Pub. L. No. 59-321, 34 Stat. 539 (“In order to conserve natural resources and provide for the
greatest ultimate recovery of oil and gas underlying the Osage mineral estate . . .”).





Historically, non-Osage surface landowners in the Osage Reservation have sought to end the
federal trusteeship over the Osage mineral estate and acquire ownership of the minerals beneath
their surface lands.

Such swindles [of surface lands], bold-faced as they were, seem
mild compared with the audacity of the Osage County
Homeowners Association. This organization of white men who
had purchased land from some of the Osages joined forces with
certain oil operators working to seize personal control of the tribe’s
petroleum and gas resources. During the early 1920s the two
groups lobbied hard in Washington against an extension of the
twenty-five-year trust period that would end in 1931. They hoped
to acquire the mineral rights that would accrue to the parcels of
surface land they had bought; but Congress thwarted their plan by
extending the mineral estate until April 1946.3

Through amendments to the 1906 Act in 1921, 1929, and 1940, Congress extended the federal
trusteeship of the Osage mineral estate and exercised greater federal control over Osage minerals
matters. In 1921, Congress “authorized and directed” the “Secretary of the Interior and the Osage
Council . . . to offer for lease for oil and gas purposes all of the remaining portion of unleased
Osage land.”* In 1929, Congress lowered the minimum acreage required for minerals leasing to
“not less than twenty-five thousand acres” annually in order to ensure maximum benefit from oil
and gas development.’ The Osage Nation is the only tribe in America with such a federal
mandate. The 1921 Act also authorized the State of Oklahoma to collect gross production taxes
from Osage oil and gas, and for Osage County to receive 1% of Osage minerals proceeds for the
construction and maintenance of roads and bridges. This law specifically mandates that the
Department of the Interior, “through the proper officers of the [BIA] Osage Agency[,]” pay the
taxes to the State and County from Osage trust accounts.b

Although non-Osage surface landowners continue to seek greater control over Osage lands and
resources, the Osage mineral estate is the dominant estate, and the Osage mineral trust system is
still in place over a century later. Although Congress, in 2004, clarified that the Osage
government has authority to determine its own membership and form of government, which it
did and still does under Osage Nation law, the operation of federal control over Osage mineral
leasing, mineral management, investment of proceeds from minerals, and payments to headright
holders continues to the present. The BIA carries out many of these functions because of its
federal trust duties and responsibilities owed to the Osage Nation and Osage headright holders.
These specific trust duties arise from not just from federal statutes, but also treaties, Supreme
Court precedent, and the U.S. Constitution. With regards to the unique trust duties the Secretary
and BIA must effectuate on behalf of the Osage Nation, Congress has given the Secretary clear

3 Terry P. Wilson, The Underground Reservation: Osage Oil 137 (1985).
441 Stat. 1249.

545 Stat. 1479.

6 1d.





instructions: the Secretary is to “provide for the greatest ultimate recovery of oil and gas
underlying the Osage mineral estate.”’

In recent years, Osage minerals production has dramatically slowed. This lack of production
results in a human cost to our Osage headright holders, including elders who rely on income
from Osage minerals. This decline in revenue is, in part, the result of federal systems and
decisions related to the administration of the Osage mineral estate, including questionable
interpretations related to the applicability of the National Environmental Policy Act (NEPA) to
the Osage Reservation. Currently, the BIA, through the Osage Agency, is responsible for
approving leases and issuing permits, which have been assumed to constitute “federal actions”
that trigger NEPA, thus creating a bureaucratic stranglehold over the development and
management of the Osage mineral estate. In the last five years, “the number of drilling permits
issued by the Superintendent has dropped substantial[ly], [and] [m]any permit applications have
been pending before [the] Superintendent for well over a year without any action.”®

Due to a number of factors, including lack of resources within the Osage Agency and regulatory
burdens, the development of the Osage mineral estate has stalled in an otherwise mineral-rich
region.

The DEIS Wrongly Interprets NEPA to Displace the 1906 Osage Allotment Act and
Subsequent Amendments that Require the BIA to Construe Federal Laws in the Best Interests
of the Osage Nation

The BIA’s assumption that NEPA trumps the Secretary’s duties under the 1906 Act is
undermined by the fact that federal courts have, continuously, concluded that questions regarding
the Secretary’s authority under the 1906 Act are to be “liberally” construed in favor of the Osage
Nation and Osage headright holders. For instance, in Logan v. Andrus, the U.S. District Court for
the Northern District of Oklahoma laid out a clear standard for interpreting the 1906 Act. The
Act is to be interpreted using the canons of construction of Indian legislation, the most general
being “that legislation affecting the Indians is to be liberally construed in their interest and
doubtful expressions resolved in their favor.” Id. at 1324. Further, while the Department’s
interpretation of Indian laws is entitled to “[g]reat weight,” the regulatory power is “not the
power to change the law.” Id. (citing United States v. Jackson, 280 U.S. 183 (1930)). Finally, the
Court concluded, that “[i]t is within the framework of the above rules of statutory construction
that the Osage Allotment Act must be examined.” /d.

Therefore, according to the Northern District, the 1906 Act obligates the Secretary to “provide
for the greatest ultimate recovery of oil and gas underlying the Osage mineral estate.” Pub. L.
No. 95-496 § 4. This is consistent with the overarching canons of construction of Indian
legislation, as affirmed by U.S. Supreme Court precedent.

Nowhere in the DEIS does the BIA actually consider whether NEPA’s EIS process even applies
to a lease issued pursuant to the 1906 Act, as amended. The failure to undertake this
consideration, given the clear precedent stating that the 1906 Act imposes strict and enforceable

7 Act of October 21, 1978, 92 Stat. 1660.
8 Osage Producers Ass'n v. Jewell, 191 F. Supp. 3d 1243, 1247 (N.D. Okla. 2016).





trust duty obligations on the Secretary, constitutes a failure sufficient to preclude the BIA from
moving forward with this current DEIS.

Even if the BIA had undertaken the requisite analysis to conclude that NEPA applies, it is within
the Secretary’s discretion to waive NEPA regulations because doing so would serve the best
interest of the Osage Nation and Osage mineral estate, and federal law compels the Secretary to
uphold his trust duties and obligations to the Osage Nation and headright holders. This is
consistent with the congressional aims of the 1906 Act, namely, the goal of maximizing profits
from the estate for the benefit of Osage Nation and Osage headright holders. The Secretary could
do so in light of his capacity as fiduciary to the Osage mineral estate and the specific
applicability of the Osage Acts.

Federal regulations compel the Secretary to forego the application of generic regulations where
upholding non-Indian specific federal regulations would require the Secretary to abdicate his
trust duties and responsibilities to Indian tribes and their citizens. Specifically, 25 C.F.R. § 1.2
states that “[t]he regulations in chapter I of title 25 of the Code of Federal Regulations are of
general application. Notwithstanding any limitations contained in the regulations of this chapter,
the Secretary retains the power to waive or make exceptions to his regulations as found in
chapter I of title 25 CFR in all cases where permitted by law and the Secretary finds that such
waiver or exception is in the best interest of the Indians.” (emphasis added).

Federal courts have upheld the Secretary’s use of this waiver in instances where enforcing a
particular regulation would require the Secretary to act in a way that harms the interests of tribes
and their citizens. See, e.g., Langley v. Edwards, 872 F. Supp. 1531, 1532 (W.D. La. 1995) (“the
Secretary has retained the power to waive regulations in all cases where permitted by law and the
Secretary finds that such waiver . . . is in the best interest of the Indians.”) (internal quotation
marks omitted). Other courts have also noted the validity of the waiver authority in a variety of
contexts.’

The DEIS contains no discussion of the clear authority compelling the BIA to consider its
assumed application of NEPA’s regulations in the context of a framework of federal Indian law
that commands strict adherence to fiduciary duties and trust obligations. Federal courts have
repeatedly held that the federal government’s trust duties and obligations to tribes trump the
application of other generic federal laws. See, e.g., Jicarilla Apache Tribe v. Supron Energy
Corp., 728 F.2d 1555 (10th Cir. 1984) (concluding that the Secretary violated his fiduciary duties
to the Jicarilla Apache Tribe where breaches of various gas leases were executed on tribal lands
pursuant to the Indian Mineral Leasing Act of 1938 (IMLA)). In Jicarilla Apache Tribe, the
Tenth Circuit held that the federal government ““is obligated to act as a fiduciary[,] . . . [and
accordingly, its] actions must not merely meet the minimal requirements of administrative law,
but must also pass scrutiny under the more stringent standards demanded of a fiduciary.” Id. at

9 Courts have also cited to the waiver authority in the context of the Secretary’s exclusive jurisdiction over estate
and probate proceedings respecting des cent and distribution of assets of an Indian. See Estate of Standing Bear v.
Belcourt, 631 P.2d 285 (Mont July 9, 1981); Warfield v. Frank-Hill (in re Frank-Hill), 300 B.R. 25, 2003 Bankr.
LEXIS 1248 (Bankr D Ariz Mar. 27, 2003). Courts have also examined and affirmed the waiver authority in the
context of the Secretary’s ability to take land into trust. See State of Florida v. United States Dep't of Interior, 768
F.2d 1248 at 1250 (11th Cir. 1985), cert. denied, 475 U.S. 1011 (1986).





1563 (Seymour, J., concurring in part and dissenting in part), adopted as majority opinion as
modified *11 en banc, 782 F.2d 855 (10th Cir. 1986)). The BIA is wrong, under applicable law,
to assume that administrative/environmental law automatically takes priority to the agency’s
trust duties and responsibilities to a tribal nation.

Courts have also ruled against the federal government in other situations where the Secretary
prioritized national or governmental interests over his fiduciary duty to tribal nations. For
instance, in Pyramid Lake Paiute Tribe v. Morton, the U.S. District Court for the District of
Columbia ruled that the Secretary was obligated to resolve conflicting water claims in a manner
consistent with the trust obligation the federal government owes to the tribe. 354 F. Supp. 252
(D.D.C. 1972). There, the Secretary had “fail[ed] to demonstrate an adequate recognition of his
fiduciary duty to the Tribe” because the agency did not ensure that adequate water was delivered
to the reservation for preservation of Pyramid Lake and tribal fisheries. /d. Specifically, the
Court rejected the argument that the Secretary could make a judgment call to reconcile tribal and
public interests in the water in favor of generic public water laws. /d. Similarly, in Navajo Tribe
of Indians v. United States, the U.S. Court of Claims examined DOI’s approval of a lease
between the Bureau of Mines and an oil and gas lessee on tribal lands without tribal consent,
citing wartime need. 364 F.2d 320, 323 (Ct. Cl. 1966). The Court found the government’s
actions unlawfully violated its federal trust duty to tribes, and although the government’s actions
may have been of national interest and in compliance with generic federal laws outside of the
Indian law context, that “[did] not excuse” DOI’s “duty to the tribe.” /d. at 322. Taken together,
Pyramid Lake and Navajo Tribe demonstrate it is improper for the Secretary to prioritize public
interest in environmental protection (as in NEPA) over his specific fiduciary obligations to tribes
and their citizens.

Nor has the BIA adequately considered whether NEPA actually applies as a statute of general
applicability. There are many authorities that counsel it does not, and the BIA’s failure to
undertake this analysis renders its DEIS erroneous, arbitrary, and capricious.

The congressional goals of NEPA demonstrate it is a statute of general applicability. Courts have
phrased the standard for “general applicability” in a few ways. In Reich v. Great Lakes Indian
Fish & Wildlife Comm n, the Seventh Circuit Court of Appeals considered whether courts have
construed the law “liberally, to apply to the furthest reaches consistent with congressional
direction, recognizing that broad coverage is essential to accomplish its goals.” 4 F.3d 490, 499
(7th Cir. 1993) (quoting Tony & Susan Alamo Found. v. Sec’y of Labor, 471 U.S. 290, 296
(1985)). The Eleventh Circuit Court of Appeals has characterized this inquiry as turning on
whether the statute is one that “Congress intended to have broad applicability,” as evidenced by
the language of the law and the definitions it employs. Fla. Paraplegic Ass’n, Inc. v. Miccosukee
Tribe of Indians of Fla., 166 F.3d 1126, 1128 (11th Cir. 1999).

The congressional goals of NEPA indicate a “broad coverage” intent:

To declare a national policy which will encourage productive and
enjoyable harmony between man and his environment; to promote
efforts which will prevent or eliminate damage to the environment
and biosphere and stimulate the health and welfare of man; [and]





to enrich the understanding of the ecological systems and natural
resources important to the Nation . . . .

42 U.S.C. § 4321 (2020) (emphasis added).

By contrast, the Osage statutes are statutes of specific applicability, with clear and particular
Secretarial duties.!® The 1906 Act and subsequent amendments makes it clear the Secretary has a
responsibility to make oil and gas production on the Osage mineral estate an utmost priority. In
fact, the 1978 Act—an act passed eight years after Congress enacted NEPA—states: “In order to
conserve natural resources and provide for the greatest ultimate recovery of oil and gas
underlying the Osage mineral estate, the Secretary of the Interior is authorized to establish rules
and regulations under which oil and gas leases producing from a common source of supply may
be unitized.” Pub. L. No. 95-496 § 4 (emphasis added).

Federal courts have provided clarity as to when statutes of specific applicability trump statutes of
general applicability. In this case, strong authority exists to support the conclusion that the
Secretary’s duties under the 1906 Act create an exception to statutes of general applicability,
such as NEPA. The BIA’s failure to consider this undermines all of the specific conclusions in
the agency’s DEIS.

A significant amount of federal authority supports the conclusion that the 1906 Act constitutes an
exception to NEPA’s EIS process. See, e.g., Donovan v. Coeur d’Alene, 751 F.2d 1113, 1116
(9th Cir. 1985) (supporting “the proposition that Indian tribes are subject only to those laws of
the United States expressly made applicable to them.”); Donovan v. Navajo Forest Products
Industries, 692 F.2d 709 (10th Cir. 1982) (statutes of general applicability are not applicable to
Indian Tribes if the law would “be in derogation of Indians’ treaty rights.”); EEOC v. Cherokee
Nation, 871 F.2d 937, 939 (10th Cir. 1989) (“Supreme Court precedent dictates that in cases
where ambiguity exists (such as that posed by the ADEA’s silence with respect to Indians), and
there is no clear indication of congressional intent to abrogate Indian sovereignty rights (as
manifested, e.g., by the legislative history, or the existence of a comprehensive statutory plan),
the court is to apply the special canons of construction to the benefit of Indian interests.”).

Furthermore, in considering statutes of general applicability, where those statutes are “silent on
the issue of applicability to Indian tribes” the general statutes “will not apply to them if: (1) the
law touches ‘exclusive rights of self-governance in purely intramural matters’; (2) the application
of the law to the tribe would ‘abrogate rights guaranteed by Indian treaties’; or (3) there is proof
‘by legislative history or some other means that Congress intended [the law] not to apply to
Indians on their reservations . . . .” United States v. Farris, 624 F.2d 890, 893-94 (9th Cir. 1980).
In any of these three situations, “Congress must expressly apply a statute to Indians before
[courts] will hold that it reaches them.” Id. at 1116.!!

19 There are multiple statutes which apply specifically to the Osage Nation, including, but not limited to the Act of
Apr. 18, 1912, Pub. L. No. 62-125, 37 Stat. 86 (“1912 Act”), amended by Act of Oct. 21, 1978, Pub. L. No. 95-496,
92 Stat. 1660 ("1978 Act"), amended by Osage Tribe of Indians Technical Corrections Act of 1984, Pub. L. No. 98-
605, 98 Stat. 3163 (“1984 Act”).

' The OMC acknowledges that some courts have considered the applicability of NEPA in the context of creating
conflicts with other federal trust duties and obligations and have concluded that NEPA does in fact control. See,





In this instance, all three exceptions apply. The specifically applicable 1906 Act demonstrates a
Congressional directive for the Secretary to prioritize the highest return for oil and gas proceeds
on the Osage mineral estate, in direct opposition to the proposals contained in the DEIS under
the generally applicable statute, NEPA.

NEPA makes no mention of its application to Indian tribes, and given Congress’ clear edict that
the Secretary must “provide for the greatest ultimate recovery of oil and gas underlying the
Osage mineral estate[,]”!? the BIA’s failure to consider whether its assumption that NEPA
applies to the actions the Secretary as to the Osages renders the DEIS arbitrary and capricious.

The DEIS Purpose and Need Statement Does Not Match the DELS Substantive Content.

ES.2 PURPOSE AND NEED FOR THE DEIS

“The purpose of the BIA’s actions is to promote leasing and development of the Osage
Mineral Estate in the best interest of the Osage nation pursuant to the 1906 Act, as
amended, balancing resource conservation and maximization of oil and gas production in
the long term.”

While the DEIS says its purpose is to promote oil and gas leasing of the Osage mineral estate, it,
as written, does not adequately match the alternatives. The purpose and need section is supposed
to drive the reasonable range of alternatives. The alternatives do not meet the need to promote oil
and gas leasing within a “reasonable range” as CEQ regulations require. The alternatives
developed for this DEIS would not meet the requirements of the 1906 Act, subsequent
amendments, nor the CEQ regulations. They appear to have been developed for alternative land
use such as what BLM might consider in their decision-making. To meet the BIA’s stated
purpose and need, the DEIS alternatives should have been developed in concert with the OMC as
a fully cooperating agency and should emphasize enhanced recovery, new technologies and other
alternatives that would optimize the mineral rights of the Osage Nation.

e.g., Davis v. Morton, 469 F.2d 593, 597 (10th Cir. 1972) (“The fact that Indian lands are held in trust does not take
it out of NEPA's jurisdiction.”). The Tenth Circuit’s holding in Davis, however, is easily distinguishable from the
present circumstances. In Davis, the Tenth Circuit considered whether NEPA applied to the Secretary’s issuing of a
lease under 25 U.S.C. § 415. That statute, however, in contrast to the 1906 Act, is a statute of broad and general
applicability, just like NEPA. See 25 U.S.C. § 415 )*“Any restricted Indian lands, whether tribally, or individually
owned, may be leased by the Indian owners, with the approval of the Secretary of the Interior. . . .”). In that regard,
it is no surprise that the Tenth Circuit concluded that NEPA applied to 25 U.S.C. § 415 since it is not specific to the
unique trust duties and obligations the federal government maintains with regards to any one specific tribe. In
contrast here, the 1906 Act is an act Congress crafted to ensure the Secretary upholds trust duties and responsibilities
that are unique to the Osage Nation and Osage headright holders. If Congress truly intended for NEPA’s EIS process
to impede the ability of the Secretary to fully and faithfully effectuate his trust duties and responsibilities under the
1906 Act, Congress would have since amended the 1906 Act to transfer the Secretary’s specific trust duties to a
broader, more general federal law context. In this particular DEIS, the BIA has failed to consider any of the
governing law concerning NEPA’s applicability to the 1906 Act, and ultimately, an EIS that fails to undertake this
analysis remains arbitrary and capricious.

12 An Act to amend certain laws relating to the Osage Tribe of Oklahoma, and for other purposes, Pub. L. 95-496, §
4, 92 Stat. 1660 (1978).





Further, the DEIS does not lend itself to be tiered with an EA for future oil and gas development.
Just one example of this would be found in the Wetlands discussion in Section 3.7 and Section
4.7. In Section 3.7, the writer gives a broad overview of the various wetland types and the
number of acres within the Planning Area for each type. There are no associated maps to
illustrate where and what type the wetlands are located within the Planning Area.

In the effects analysis in Section 4.7, the writer makes broad statements such as “Where access
roads cross wetlands or riparian areas, vegetation could be removed to facilitate construction.” It
is in violation of the Clean Water Act to destroy or disturb a wetland without proper permitting
and mitigation (notwithstanding any listed COAs). The writer assumes this would occur. It is
very difficult to tier a project specific EA to this DEIS when the analysis within the DEIS is
broad and assumes violations of federal law.

An EA could be tiered more efficiently to an EIS if there were maps provided showing where
Wetlands are located. Furthermore, there is a threshold of allowable disturbance based on the
activity and the type of wetland being disturbed. This information should also be included in the
analysis. Blanket statements with no specific analysis translate to a deficient EIS that precludes
efficient EA tiering. Without major revisions and thorough analysis-approach to this DEIS, dense
EAs as currently written for each project would remain unchanged.

The OMC had hoped that this broad DEIS would lend itself to tiering that would provide for
efficient analysis of future oil and gas development. Instead the focus is overbroad and focuses
on competing land activities, lacks specific analysis, and is constructed in a way that will make it
difficult for efficient EA preparation.

Finally, the DEIS does not adequately consider the “best interests” of the Osage Nation and
Osage mineral estate. First, the 1929 amendment authorizes and directs the “Secretary of the
Interior and the Osage tribal council . . . to offer for lease for oil, gas, and other mining purposes
any unleased portion of said land in such quantities and at such times as may be deemed for the
best interest of the Osage Tribe of Indians.”*® Thus, the best interest of the Osage Nation
(formerly the Osage Tribe of Indians) is not a decision the Department through the DEIS can
make unilaterally, without the Osage Minerals Council, the Constitutional representative of the
Osage Nation on minerals matters. The DEIS best interest determination does not represent the
views of the Osage Minerals Council, as required by statute, and thus is fundamentally flawed.

Second, the 1929 amendment requires the Department to lease “not less than twenty-five
thousand acres shall be offered for lease for oil and gas mining purposes during any one year.
This leasing requirement is not optional. No lands under which the Osage mineral estate exist are
exempt from being leased for oil and gas production, a fact evidenced by this statute that requires
minimum leasing standards every year, with no cap or caveats considered.
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Third, the 1929 amendment requires “as to all lands hereafter leased, the regulations governing
the same and the leases issued thereon shall contain appropriate provisions for the conservation
of the natural gas for its economic use, to the end that the highest percentage of ultimate

13 Act of March 2, 1929, § 1, 45 Stat. 1478 (emphasis added).
14 Act of March 2, 1929, § 1, 45 Stat. 1478.





recovery, of both oil and gas may be secured.”®® To be clear, conservation, as discussed in this
provision, is not for the purpose of ensuring there is always natural gas, but rather, to ensure that
natural gas is not wasted in the production process. The intent of Congress in enacting this
conservation provision was made clear in a hearing before the House Subcommittee on the
Committee on Indian Affairs, where it was stated that:

Congress by the action of 1921 continued ownership of the tribe in
the minerals until 1946 and directed that all of the lands unleased
should be offered for lease for minerals, oil, and gas by 1931 at the
rate of one-tenth per year. . . . but we will not lease all of the land
by 1931, and there is no provision in the act of 1921 authorizing
the lease to be made after 1931.

The Secretary . . . has suggested to Congress, in the interest of
conservation of oil and gas, that the law requiring him to offer
100,000 acres each year, independent of conditions of the oil
industry, does not conserve the oil, and, therefore, he has
recommended . . . that the law be changed to enable the Secretary
to offer leases for oil at such times as the interest of the oil industry
would warrant. Such being the case, if Congress so provided it
would take care of leasing in the future . . . . That is the object of
this provision.'®

Nine years later, when Congress was considering—and ultimately passed—another amendment
to the 1906 Act, it reaffirmed the conservation provisions related to oil and gas in the 1929
amendment. Again preserving the requirement that leasing and production be conducted in a
manner that would see the Osage receive all the benefit from the development of the Osage
mineral estate, ensuring that leasing and production was in line with market demand to ensure
the maximum return to the Osage.

The Osage Indians are very anxious that the trust period be
extended at this time in order that their rights may be fixed and that
they may be better able to cooperate with the Government in the
conservation policies regarding oil and gas, this extension being
necessary in order to follow such conservation practices in the
exploration and extraction of the oil and gas from the Osage
Reservation of 1,470,933 acres . . . .

By the year 1920 . . . . it was clearly seen that the mineral deposits
could not be removed and sold by the expiration of the trust period
then upon the mineral estate expiring April 8, 1931. . .. A further
extension has been provided for, at the request of the Osage Tribal
Council . . ..

15 Act of March 2, 1929, § 1, 45 Stat. 1478.
16 Osage Tribal and Individual Affairs: Hearing on H.R. 9294 Before the House Subcomm. of the Comm. on Indian
Affairs, 70th Cong. 7 (1928), https://babel.hathitrust.org/cgi/pt?id=umn.31951d035180515&view=1up&seq=13.
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Under the present methods of production it is estimated that from
25 to 35 percent of the oil only is recovered from the sands, the
balance remaining in the natural formations. Improved methods
have been found through experimentation in recent years to
increase the production from small producing wells in old areas.
More attention is being given to pressure maintenance and
cooperative operations of adjoining lands under agreements for the

use of secondary methods for the purpose of increasing production.
17

Again, in 1978, eight years affer the passage of NEPA, Congress authorized the Secretary to
establish regulations that allow for unitization of Osage oil and gas leases—or merger of leases
producing from a common source of supply without regard to surface boundary issues—to
“provide for the greatest ultimate recovery of oil and gas under lying the Osage mineral estate . .
..”).28 The 1979 amendment to the 1906 Act provided for unitization as a method to “conserve
natural resources”, in this case, oil and gas:

The act of June 24, 1938 (52 Stat. 1034) provided that leases of
Osage lands for has purposes would contain provisions for
conservation has through maximum recovery. Since the passage of
that act, a number of States have recognized the need for
unitization of leasehold interests from common sources of supply.
Section 4 [of the 1978] amendment would authorize the Secretary
of the Interior fo publish and enforce appropriate regulations for
conservation of oil and gas production from the Osage reservation
through unitization."

The DEIS discusses maximized oil and gas production in broad, sweeping statements a total of
seven times, while discussions on conservation-related provisions are mentioned no fewer than
200 times. At no point does the DEIS discuss conservation as it was intended in the 1906 Act, as
amended, nor does it lawfully establish that it represents the best interest of the Osage.

The notion that the DEIS balances conservation of natural resources and the maximization of oil
and gas resources within the meaning of the 1906 Act and subsequent amendments is ludicrous,
as the DEIS implements conservation standards that create barriers to obtaining “the highest
percentage of recovery, of both oil and gas,” rather than promoting the highest percent of

17 Osage Tribal and Individual Affairs: Hearing on S. 3980 and S. 4036 Before the Senate Comm. on Indian Affairs,
75th Cong. 11 (1938). https://babel.hathitrust.org/cgi/pt?id=umn.31951d035051863 &view=1up&seq=39

18 Act of October 21, 1978, § 3, 92 Stat. 1660.

9°S. Rep. 95-1157, at 7 (1978) (emphasis added) (The Senate Report for the 1978 amendment indicates that
conservation of natural resources is consistent with the 1929 and 1938 amendments, referring to conservation only
to the extent that the practices being used are those that will not waste oil and gas natural resources and ensure
maximum recovery of both oil and gas.).
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recovery.?? Congress affirmed and reaffirmed—both before and after NEPA was enacted—that
the only conservation measures that Congress considered in relation to the Osage mineral estate
were those that would ensure oil and gas was not wasted, and more importantly, that production
could continue on all acreage of the Osage Reservation.

“The BIA needs this EIS in order to fulfill its trust responsibility under the 1906 Act to
administer leasing and development of the Osage Mineral Estate.”

The trust responsibility is not the trigger that requires the EIS. The federal action of leasing and
permitting to drill the mineral estate within the Osage Reservation does not constitute a “federal
action” sufficient to trump the Secretary’s trust duties and obligations under the 1906 Act, as
amended.

“In addition, the BIA is required, under more generally applicable statutes, to include in
the best interest calculation, protection of the environment in Osage County in order to
enhance conservation of resources and protection of the health and safety of the Osage
people.”

As explained above, this stated requirement is contrary to law. The “best interest” in this context
means “best interest of the Osage Tribe of Indians” that in turn means minerals leasing and
production. Furthermore, the best interest determination is not one that can be made by the
Secretary unliterally, as the law requires the Osage Minerals Council (formerly the Osage Tribal
Council) to concur in the determination of what constitutes the best interest of the Osage.

The Secretary of the Interior and the Osage tribal council are
hereby authorized and directed to offer for lease for oil, gas, and
other mining purposes any unleaded portion of said land in such
quantities and at such times as may be deemed for the best interest
of the Osage Tribe of Indians: Provided, That not less than twenty-
five thousand acres shall be offered for lease for oil- and gas-mining
purposes during any one years: Provided further, That as to all lands
hereafter leased, the regulations governing same and the leases
issued thereon shall contain appropriate provisions for the
conservation of the natural gas for its economic use, to the end that
the highest percentage of ultimate recovery of both oil and gas may
be secured: Provided, however, That nothing herein contained shall
be construed as affecting any valid existing lease for oil or gas or
other minerals, but all such leases shall continue as long as gas, oil,
or other minerals are found in paying quantities.?!

The statutes specifically applying to the Osage Reservation apply.

20 DEIS, 3.7.3 Trends (“Other Considerations: Oil and gas development will continue throughout the planning area.
As part of the BA, the BIA proposes conservation and mitigation measures to reduce or mitigate impacts of oil and
gas development . . . .”).

2L Act of June 24, 1938, 52 Stat. 1034 (emphasis added).
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ES.3 EIS DECISION FRAMEWORK

“Operators may prepare a site-specific EA for one individual well, a ‘batched’ group of
wells that will be located within the same area, an entire lease, a quarter-section, a section,
or any larger area that they so choose.

The Operators are not responsible for preparing an EA. NEPA requires that a federal agency
prepares the NEPA documentation. Operators are in the business of drilling and operating oil and
gas wells, not in the business of preparing EAs and other NEPA documentation.

ES.5 SUMMARY OF THE REASONABLY FORESEEABLE DEVELOPMENT SCENARIO AND
DEVELOPMENT PROJECTIONS

“The RFD indicates that the number of annual wells drilled is expected to increase over the
current rate during the next 20 years (2018-2037).”

This is based on IHS Enerdeq data. It is not clear that the writers checked the IHS data against
BIA oil and gas well records. It cannot be that the number of annual wells drilled will fall
because of this EIS.

ES.6 ALTERNATIVES
ES.6.2 ALTERNATIVE 2, EMPHASIZE OIL AND GAS DEVELOPMENT

“Alternative 2 emphasizes oil and gas development. Under this alternative, the BIA would
publish a list of best management practices (BMPs) for all operations on leases in Osage
County; however, it would not mandate compliance with BMPs or prescribe specific
actions that lessees must take in order to comply with applicable laws and regulations
(specific actions may still be required at the site-specific level). In addition, the BIA would
waive many of the COAs for drilling and workover operations.”

As mentioned above, Alternative 2 is the best option of the four, but requires changes before any
finalization to show remove any limitations on areas of Reservation development.

ES.6.3 ALTERNATIVE 3, HYBRID DEVELOPMENT

“Alternative 3 represents a hybrid approach to the alternatives; it blends concepts of
Alternatives 2 and 4. COAs would be applied based on the density of wells in a Public Land
Survey System section. Under Alternative 3, fewer COAs would be applied in high-density
sections where there is more historical oil and gas development; more COAs would be
applied in low-density sections, where there is little historical oil and gas development.
Regardless of the density of wells, the BIA would not approve permits for new ground-
disturbing activities in specified sensitive areas (see Figure 2-2).”

Alternative 3 is in direct violation of the 1906 Act, as amended, treating the Osage mineral estate

in a manner similar to public lands. Rules and regulations concerning the Osage mineral estate
must be adopted by the Secretary as contemplated by the 1906 Act, as amended, not through an

13





EIS that makes almost no mention of the Secretary’s requirements related to the Osage mineral
estate, and improperly gives weight to the subservient surface estate.

Furthermore, the definition of High-density and low-density is arbitrary. There is no explanation
as to why 17 or more total wells that have been drilled constitutes “High-density.” A total of 16
wells in a section translates to an area that does not “have historic development and is not part of
the setting,” however, a total of 17 wells does? This is subjective rather than scientific.

Additionally, future drilling technology may lead to discoveries of efficient oil and gas extraction
which could lead to drilling and exploration in what is now considered low-density areas, a fact
that Congress has directly considered related to the Osage mineral estate, and addressed to
ensure the Osage would always be able to obtain the maximum benefit from the Osage mineral
estate.?? There are many instances across the country where areas that had little or no drilling
activity suddenly became high-profile drilling areas. An example of this would be Blaine and
Canadian County, OK. The area was historically drilled, however, in the last 10 years, these two
counties have seen a tremendous increase in drilling. An area that once may have been
considered a low-density area has become a high-density area. This option assumes no expansion
or future discoveries and directly conflicts with congressional intent established by the 1929
amendment to the 1906 Act.

Furthermore, denying an APD in a sensitive area could result in breach of contract according to
the terms of the lease. If the areas that are determined to be sensitive are currently under lease,
denying an application would be a breach of contract under the terms of the lease. This could be
construed as a taking where regulations restrict the use of property. Designating a municipality
as a sensitive area is overreaching.

The DEIS does not explain the rationale behind limiting COA’s in areas of high-density areas as
opposed to low-density areas. As stated previously, an area that once was a low-density area
and becomes a high-density area would have a mixed bag of COA’s through development
stages. This could lead to confusion from operators as to what COA’s apply.

ES.6.4 ALTERNATIVE 4, ENHANCED RESOURCE PROTECTION
“Alternative 4 emphasizes resource protection by adding additional COAs that could apply

throughout the planning area, including in sensitive areas. The BIA would issue permits
based on site-specific NEPA analysis tiered to the analysis in this EIS. Under this

22 See Osage Tribal and Individual Affairs: Hearing on S. 3980 and S. 4036 Before the Senate Comm. on Indian
Affairs, 75th Cong. 11 (1938), https://babel.hathitrust.org/cgi/pt?id=umn.31951d035051863 &view=1up&seq=39
(Congress passed the 1929 Amendment to ensure the greatest ultimate recovery of oil and gas from the Osage
Mineral Estate at all times, based on testimony it received: “Under the present methods of production it is estimated
that from 25 to 35 percent of the oil only is recovered from the sands, the balance remaining in the natural
formations. Improved methods have been found through experimentation in recent years to increase the production
from small producing wells in old areas. More attention is being given to pressure maintenance and cooperative
operations of adjoining lands under agreements for the use of secondary methods for the purpose of increasing
production.”).
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alternative, the BIA would not approve permits for new ground-disturbing activities in
specified sensitive areas (see Figure 2-3).”

Alternative 4 is in direct violation of the 1906 Act, as amended, broadening the scope of
resources that the Department is allowed to consider. Through at least three different
amendments to the 1906 Act—enacted before and after NEPA was passed—Congress limited its
conservation concerns to oil and gas practices that would ensure ultimate recovery of oil and gas
for the benefit of the Osage.??

Denying an APD in a sensitive area could result in breach of contract. If the areas that are
determined to be sensitive are currently under lease, denying an application would be a breach of
contract under the terms of the lease. This could be construed as a taking where a subsequent EIS
restricts the use of property.

This is an expansion of Alternative 3. Designating a municipality, state parks, state WMA’s, and
USACE lakes as sensitive areas is overreaching. State parks and WMA’s currently have oil and
gas development regulations. The Corps also has established oil and gas development rules and
regulations as well.

ES.8.1 TOPOGRAPHY, GEOLOGY, PALEONTOLOGY, AND SOILS

“Under all alternatives, oil and gas development would continue to affect topography,
geology, paleontology, and soils in the planning area. Under all alternatives, the risk of
induced seismicity from injection of wastewater would continue, as would damage to soils
due to spills. Alternatives that reduce surface disturbance and require post-disturbance
reclamation would reduce some adverse impacts.”

The writer wrongly and without evidence states that topography, geology, and paleontology have
been adversely affected.

ES.8.2 WATER RESOURCES

“Under all alternatives, water resources, including surface water and Waters of the United
States, groundwater, and aquatic environments, are susceptible to depletion or
contamination by oil and gas development. Alternatives 3 and 4 would reduce the risk of
spills or surface disposal of wastewater compared with Alternative 1 (No Action), by
preventing new drilling in areas with sensitive waters and applying COAs designed to
protect water resources.”

Groundwater is not currently being used for oil and gas activities. Surface water that

23 See Osage Tribal and Individual Affairs: Hearing on H.R. 9294 Before the House Subcomm. of the Comm. on
Indian Affairs, 70th Cong. 7 (1928),
https://babel.hathitrust.org/cgi/pt?id=umn.31951d035180515&view=1up&seq=13; Osage Tribal and Individual
Affairs: Hearing on S. 3980 and S. 4036 Before the Senate Comm. on Indian Affairs, 75th Cong. 11 (1938).
https://babel.hathitrust.org/cgi/pt?id=umn.31951d035051863&view=1up&seq=39; S. Rep. 95-1157, at 7 (1978).
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is used is minimal and is replaced by rainfall.
ES.8.3 SPECIAL STATUS SPECIES

“Under all alternatives, special status species would continue to be affected by habitat loss
and fragmentation and disruption from noise and traffic. Under all alternatives,
requirements to comply with the ESA and USFWS guidelines would mitigate or reduce
impacts. Alternatives 3 and 4 would reduce the risk of habitat loss and species takes
compared with Alternative 1 (No Action), since they would prevent new drilling near some
lakes and rivers, and apply COAs designed to minimize surface disturbance, which would
incidentally protect species habitat.”

The alternatives, especially 3 and 4, would violate the 1906 Act, as amended, which
contemplates leasing of the entire Osage Reservation, without exception.

Furthermore, the writer presents no evidence of habitat loss and fragmentation and disruption
from noise and traffic.

ES.8.4 CULTURAL RESOURCES

“Under all alternatives, incidental loss of or damage could occur to cultural resources,
including those of significance to the Osage Nation and interested Tribes. Required
compliance with the provisions of the NHPA, specifically Section 106 (36 CFR Part 800),
would minimize and mitigate impacts. The BIA would consult with the THPO, interested
Tribes, and other interested parties.”

Any protections related to cultural protection must be provided within the context of the 1906
Act, as amended. The NHPA does not exist in a vacuum, void of Osage-specific federal laws. To
the extent these alternatives do not specifically address how they comply with the 1906 Act, as
amended, or otherwise why they can operate outside of the 1906 Act, as amended, they are not in
the best interest of the Osage.

Additionally, the DEIS uses the word “could” which is a much better term and should be
considered in other sections. Even so, the DEIS again assumes damage or loss of cultural
resources has occurred by oil and gas development with no evidence or examples to show this.

CHAPTER 2. ALTERNATIVES
2.3.4 Alternative 3—Hybrid Development of High- and Low-Density Development Sections

National Historic Preservation Act Compliance

“Under Alternative 3, in addition to standard NHPA procedures, the BIA would apply
buffers around identified cultural sites in low-density sections. Table 2-2, Cultural Site
Buffers, describes the distance that any surface disturbance on an oil and gas lease would
have to be from cultural sites. In high-density sections, the BIA would determine buffers on
a case-by-case basis, in consultation with the THPO, interested Tribes, and appropriate
other parties. The BIA may apply additional COAs, if necessary, based on a site-specific
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EA and otherwise would ensure compliance with Section 106 of the NHPA on a case-by-
case basis.”

As a matter of procedure, defined buffer zones around various cultural resources can be
beneficial. There would be no interpretation or subjectivity associated with buffer zones and the
protection of cultural resources. However, there should be a clause where discretion can be
implemented in accordance with the THPO and the BIA archeologist consultation.

Condition of Approval (Source) (Pg 2-23)

“30. The lessee must not locate well sites or pits in areas subject to frequent flooding,
according to the NRCS Soil Survey. Facilities in such areas—for example, storage tanks—
may be subject to additional controls or conditions that the BIA deems necessary, in order
to minimize or eliminate pollution (OCC 2014).”

Due to the fact that Osage County participates in the NFIP, each operator must obtain a
floodplain permit and comply with the rules of the County as it relates to development
in floodplains. This is regardless of any of the applicable alternatives or COAs.

The well-established benchmark for well locations and tank batteries located in areas prone to
flooding is whether the action is located in a flood plain as established by FEMA for those
counties that participate in the NFIP. Therefore, the applicable COA should be that well sites,
pits, and facilities shall be subject to the rules and regulations of the Osage County Floodplain
Manager.

“33. The lessee must avoid new road and pipeline crossings of aquatic environments and
alterations to hydrology (the surface and subsurface flow of water), to the extent
practicable. Where crossing cannot be avoided, such crossings must be designed and
constructed to minimize impacts on riparian and aquatic habitat.”

New pipeline installations across the country cross aquatic environments rather
frequently. There are well established BMP’s for this activity. This COA is not necessary.
Notwithstanding, it should be established who approves the “designed and constructed to
minimize impacts on riparian and aquatic habitat.”

“34. The lessee must bury pipelines to protect important aquatic environments or sensitive
areas, when appropriate (new requirement).”

There is no definition of “important aquatic environments” or who determines that
burying pipelines for the reasons stated is appropriate. This should not be subjective.

Table 2-1 — Alternative 1 page 2-6
“For American Burying Beetle (ABB) compliance, the BIA has prepared a BA, and the

USFWS has issued a BO describing the total amount of acreage in the county where
incidental take of ABB can occur. The BIA would allow activities to proceed without a 45-
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day wait period where the ABB survey is negative, as long as appropriate COAs are
applied. For other threatened and endangered species, the BA and the concurrence letter
issued by the USFWS establish parameters for improved efficiency of BIA consultation on
other threatened and endangered species with preliminary.”

This would be similar to the provisions in the Industry Conservation Plan for the

American Burying Beetle. This provision would definitely streamline the permitting process. In
the past operators had to wait 45 to 60 days for concurrence from the USFWS. Under this
provision, a negative survey would allow BIA to make a no affect determination for the ABB.

CHAPTER 3. AFFECTED ENVIRONMENT
3.2 TOPOGRAPHY, GEOLOGY, PALEONTOLOGY, AND SOILS

“Paleontological resources are any fossilized remains or traces of organisms that are
preserved in or on the earth’s crust. They include invertebrate, plant, trace, or vertebrate
fossils, which constitute a fragile and nonrenewable record of the history of life. The BLM
may, on request, provide expertise to other federal agencies, such as the BIA, in managing
paleontological resources and research.”

This violates the 1906 Act, as amended. The BLM has no involvement whatsoever with the
Osage mineral estate, and it is highly inappropriate to use a DEIS to try to effectuate this type of
change. Furthermore, it is not clear that BLM offices have paleontologists. In the event there are
paleontological issues associated with the Osage mineral estate, the BIA and the Osage Minerals
Council should confer and concur about the experts that would be used to address these issues.

3.2.2 CURRENT CONDITIONS

Geology (pg 3-9)

“According to the OGS, it is very unlikely that this increase in seismicity is due to natural
processes. The OGS considers it very likely that “the majority of recent earthquakes,
particularly those in central and north-central Oklahoma, are triggered by the injection of
produced water in disposal wells” (OGS 2015). This culminated in 2016, with a record-
setting magnitude 5.8 earthquake, centered near the town of Pawnee, Oklahoma, a few
miles from the border of Osage County (The Oklahoman 2016a). In response to the
substantial increase in the seismicity of the area, the EPA, which oversees disposal wells in
Osage County, ordered a standing shutdown of five produced water disposal wells in
southwest Osage County. The agency also ordered volume reductions at 15 other wells in
the county. The EPA indicated that it would continue to follow the guidance of the OCC,
regarding restrictions on Osage County disposal wells in the Arbuckle Group (The
Oklahoman 2016b).”

The OGS study is from 2015. Is there updated information regarding induced

seismicity? Seismic activity has decreased since 2015. Is there documentation or studies on why
this has occurred? Volume and pressure control? Limiting injection to certain areas?
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Hydrogen Sulfide

“Oil and gas exploration and development can release H2S gas from geologic formations,
which can be a public health and safety hazard. H2S is a colorless gas with the
characteristic foul odor of rotten eggs. It is heavier than air, corrosive, flammable,
explosive, and very poisonous. At low concentrations it can irritate the eyes and act as a
depressant; at high concentrations it can irritate the upper respiratory tract and, during
prolonged exposure, lead to pulmonary edema (USGS 2010). A 30-minute exposure to 500
ppm results in headache, dizziness, excitement, staggering gait, and diarrhea, followed
sometimes by bronchitis or bronchopneumonia (USGS 2010). The Osage Nation warns that
H2S may be present at oil and gas facilities in the county (Osage Nation 2017a). See Section
3.11, Public Health and Safety, for further discussion of H2S.”

This is a very general statement and ignores the fact that producers have been mitigating HS2
issues with safety monitoring and treatments to protect human health and avoid corrosive issues
with pipelines, and has been the subject of well connect negotiations in the local industry for
years. This statement should be changed or eliminated altogether.

Soils
“Soils in the planning area have been affected by oil and gas leasing for the past 100 years.
Impacts are as follows (USGS 2003b):
e Surface disturbance and soil compaction related to the construction of oil and gas
operations and ancillary facilities
e Salt scarring and soil salinization; elevated sodium concentrations in soil kill
vegetation and break down cohesion of soil particles, both of which enhance soil
erosion
e Tree Kkills
e Brine and oil contamination from improper disposal or accidental release of large
volumes of saline water produced in association with oil and gas production

Before federal laws and regulations were instituted in the 1970s, produced waters were
often discharged into streams, creeks, and unlined evaporation ponds, causing salt scars
and surface water and groundwater pollution (USGS 2003b). These waters are highly
saline (total dissolved solids may exceed 350,000 milligrams per liter) and may contain toxic
metals, organic and inorganic components, and radium-226/228 and other naturally
occurring radioactive isotopes. Currently, contaminated water generally comes from
accidental hydrocarbon and produced water releases and from incorrectly sealed
abandoned wells (USGS 2003b). Areas with salt scarring or oil contamination are unable to
support vegetation, leaving the soils susceptible to erosion. To gauge the potential success of
restoration, the soil salt content, nutrients, organic matter, petroleum hydrocarbons, and
bacterial activity at individual sites would need to be measured.”

These are very broad statements. It is unclear to what degree (number of acres) soils

have been affected by oil and gas production. The focus of this section is fundamentally flawed
as it only considers issues related to oil and gas, making no mention of farming, agriculture,
ranching, or wild horse care, and the baseline analysis of these industries on soils. No other land
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uses are considered in this section (See Section 3.8.2), effectively undermining the purpose of
any study on environmental impacts on the soil.

Furthermore, the USGS 2003b that the DEIS relies upon for the proposition that “contaminated
water generally comes from accidental hydrocarbon and produced water releases and from
incorrectly sealed abandoned wells” is 17 years old and makes no direct connection to
contamination issues related to the Osage mineral estate. Instead of overly broad statements, the
DEIS should confirm, at a minimum, that it is relying upon the most recent science available,
and include the impacts of all industries on the soil—ranching (wild horses) included—along
with information about whether there has been a decrease in soil contamination due to brine and
oil contamination, and whether there are any plans to gauge the potential success of restoration,
soil salt content, nutrients, etc.

3.3 WATER RESOURCES
3.3.2 CURRENT CONDITIONS

Water Use for Oil and Gas Extraction:

“The surface release of contaminated water or substances capable of contaminating water
can affect the quality of surface water and groundwater; accordingly, such releases can
affect potential uses of this water, such as for domestic consumption. The quantity of water
used for well drilling, completion, and production varies by the type of well and drilling
technique. Vertical well completion, or conventional drilling, uses an estimated 100,000 to
500,000 gallons per well, with an assumed average of 250,000 gallons per well completion.
Coal bed methane wells require significantly less water than other shale gas and tight oil
wells (Murray 2013): from 50,000 to 350,000 gallons, with an average of 150,000 gallons per
well completion.”

The first sentence does not fit the remainder of the paragraph. The writer seems to show bias
against oil and gas development by repeating this theme. This is repeated several times in this
section. It is also a conclusion, not a baseline. Conclusions and impacts analysis belong in
Section 4 of the DEIS.

“Vertical well completion, or conventional drilling” is confusing. There is a distinction between
drilling a well and completing a well. The writer seems to combine these. The writers water
usage source seems to be broad with no specifics to actual average water usage in Osage County.
Water usage is based on formation, depth, length of lateral etc.

Again, this section fails to mention agriculture practices or grazing practices and their baseline
analysis on water consumption and possible contamination.

Finally, this assumes that wells in Osage County are all drilled with water. A common method of
drilling wells in Osage County is the use of air drilling. This method uses a fraction of the water
requirements of conventional rotary drilling. The writer does not address air drilling and its
percentage of usage comparatively.
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“In 2016, 116 spills resulted in saltwater being released; 20 of these spills resulted in more
than 100 barrels worth of saltwater being released (BLM 2017).”

This information is from the BLM, but the BLM has no involvement in oil and gas production
within the Osage Reservation. How is this information applicable to the Osage Reservation? Or,
is it applying information that has no applicability to the Osage Reservation? If the DEIS is
going to rely upon information from an agency that has no involvement with the Osage mineral
estate, then it needs to identify the specific locations within “planning area[s]” on the Osage
Reservation that have been impacted by these spills.

Furthermore, the quantitative analysis falls short here. The analysis fails to include relevant
information, such as:

e The number of acres and to what extent the 20 spills had an environmental impact to the
vegetation and soils 100 bbls;

e The impact of the other 96 spills and whether they affected vegetation, soils etc., as well
as the extent of the impact.

This information needs to be fleshed out so that proper impacts analysis can be completed in
Section 4. These are again, blanket statements that are biased against oil and gas development.

“Lands in the planning area have been affected by salt scarring, tree Kills, soil salinization,
and brine and oil contamination. These conditions are due to the leakage of produced
water and associated hydrocarbons from brine pits and accidental releases from active and
inactive pipes and tank batteries (USGS 2005).”

Again, this has been repeated with no quantitative analysis or facts. How many acres

have been affected compared to the number of acres in the planning area? There needs to be
more of a quantitative baseline analysis instead of blanket negative statements. How can the
Affects analysis be done if there is no baseline analysis?

“The US Geological Survey analyzed groundwater quality in the planning area in 2014
(USGS 2014). The entire planning area is underlain by brines containing concentrations of
sodium and chloride and total dissolved solids of greater than 1,500mg/L (D’Lugosz et al.
1986); therefore, all freshwater aquifers in the planning area are subject to contamination
by brines from natural seepage or oil and gas development activity (USGS 2014).” (Pg 3-21
/3-22)

Environmental baseline should be committed to the facts. Regarding the last sentence of this
paragraph, what is the level of concern for oil and gas development activity to contribute

to contamination of the groundwater. Has there been a study of level of contribution between
natural seepage and oil and gas development? If not, it seems that this paragraph should be
limited to D’Lugozs 1986 literature. This “entire planning area is underlain by brines” is false.
USGS 2015-26 electro-magnetic aerial survey of Osage County disclosed many areas of low
salinity, not brine, subsurface ground water.
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“Local effects may cause the substantial variations in dissolved chloride concentration in
groundwater in the planning area (USGS 2014). These effects can be caused by brines
seeping into shallow groundwater or by leaks and spills from oil and natural gas extraction
near the land surface. No general geographic patterns of dissolved chloride concentration
are apparent in groundwater samples collected in the planning area (USGS 2013).” (pg 3-
22)

This paragraph is an opinion with no real baseline quantitative analysis. Was there an
independent study completed to validate analysis? Where is the agriculture and grazing baseline
analysis regarding groundwater?

“As shown in Table 3-9, oil and natural gas activities are considered a probable source in 3
out of the 18 impaired waterbodies in the planning area: Hominy Creek, Bigheart Creek,
and Harlow Creek. No total maximum daily load has been established for the pollutants
that could be related to oil and natural gas activities on these waterbodies (EPA 2015d).”
pg 3-23

What information is there to back up the statement “oil and natural gas activities are considered a
probable source in 3 out of the 18 impaired waterbodies...”? The writer presents a biased view
based on an EPA study.

“Chloride concentrations measured in surface water in 1999 at sites distributed throughout
the planning area were generally greatest in the southern and eastern sections. This is also
where the most oil and gas wells had been drilled. Chloride levels are particularly high in
the Little Hominy Creek watershed in the Bird Creek basin (USGS 2014).” Pg3-24

The statement “This is also where the most oil and gas wells had been drilled” reflects a bias that
leads the reader to deduce that oil and gas wells are the sole factor of heavier chloride
concentrations.

“As oil and gas development and populations increase, the demand for water will likely
increase. Injecting produced water is also expected to increase, with the continuation of
hydraulic fracturing and conventional oil and gas development in the planning area.” Pg 3-
25

The continuation of drilling new oil and gas wells does not necessarily translate into an increase
in produced water injection. It could very well be that the produced water injection rate stays the
same even with the increase in drilling wells. The reason why would be due to depletion of the
producing wells. The blanket statement that it is “expected to increase” is based on what? By
how much?

3.6 SPECIAL STATUS SPECIES

The DEIS provides a baseline for each Endangered Species and also provides an effects analysis
within the environmental baseline. The effects analysis should be completed in Section 4.
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The DEIS effects analysis does not meet the standards outlined in 50 CFR part 402 or the 1998
USFWS MNFS Endangered Species Consultation Handbook. Effects analysis for endangered

species are required to have either of the following determinations: “No effect,” “Not likely to

adversely affect,” Likely to adversely affect.”

Candidates species determinations should be: “No affect,” “Not likely to jeopardize proposed
species or adversely modify proposed critical habitat,” “Likely to jeopardize proposed species or
adversely modify critical habitat.”

3-48

“The ABB is present in the planning area and would be affected by oil and gas
development. Most of Osage County is within the range of this species, and the
northeastern part of the county is considered a Conservation Priority Area for ABB
(USFWS 2014a; see Figure 3-10, American Burying Beetle [in Appendix E]).”

This should be changed to may be affected by oil and gas development.
3.6.2 CURRENT CONDITIONS

“Bald Eagle (Haliaeetus leucocephalus), Bird of Conservation Concern The USFWS has
identified the bald eagle as a Bird of Conservation Concern, meaning that it is a species
that represents the agency’s highest conservation priorities. In addition, the species is of
cultural significance to the Osage Nation, as the feathers are highly valued.

The eagle has a distinctive white head and tail, bright yellow bill, and dark plumage; it
occurs in Osage County throughout the year. It can be found along the Arkansas River,
including Kaw and Keystone Lakes (ODWC 2017c). The species prefers areas near water
for hunting fish or waterfowl. It also nests in tall trees or cliffs near water. Clutch size is
one to three eggs. Defended territories are relatively small, from 27 to 279 acres, but
feeding home ranges around active nests are larger, from 1,729 to 5,337 acres. Wintering
eagles tend to avoid areas with high levels of nearby human activity and development
(NatureServe 2015); as such, the species may be affected by oil and gas development.”

Birds of Conservation Concern — published by the USFWS Division of Migratory Bird
Management, refers to the list of migratory and non-migratory birds of the U.S. and its territories
that are of conservation concern. The 1988 amendment to the Fish and Wildlife Conservation
Act requires the identification of “species, subspecies, and populations of migratory non-game
birds that, without further additional conservation actions, are likely to become candidates for
listing under the Endangered Species Act of 1973.” Bald Eagles were removed from the
endangered species list in August 2007 because their populations recovered sufficiently. Bald
and Golden eagles are protected under the Migratory Bird Treaty Act (MBTA) and the Bald and
Golden Eagle Act (Eagle Act).

3.6.3 TRENDS

“For the ABB, threats described above are expected to continue to reduce its populations
and to fragment habitat in Osage County. Oil and gas companies are expected to continue

23





to construct, operate, and reclaim well pads, pipelines, and accompanying facilities,
including access roads, electric distribution lines and substations, and off-site
impoundments.

Oil and gas development in some portions of Osage County are likely to result in take of
ABBs or impacts on their habitat. Activities occurring during the ABB active season could
reduce the species’ foraging and reproduction efficiency for the duration of the active
season. This would affect prey species and reproduction and their habitat in project areas.
This likely would reduce the available food sources, decrease reproduction potential, and
decrease ABB use of the area. Any permanent facilities, such as access roads, would
remove ABB breeding, feeding, and sheltering habitat.”

Ecosystems supporting ABB populations are diverse and include primary forest, scrub forest,
forest edge, grassland prairie, riparian areas, mountain slopes, and maritime scrub communities
(Ratcliffe 1996; USFWS 1991). The ABB readily moves between different habitats (Creighton
and Schnell 1998, Lomolino et al. 1995) and are considered to be habitat generalists.

3.7.3 TRENDS PG 3-64

“Other Considerations Oil and gas development will continue throughout the planning
area. As part of the BA, the BIA proposes conservation and mitigation measures to reduce
or mitigate impacts of oil and gas development on ABB habitat (see Section 3.6). This
habitat is widespread in the planning area and generally includes upland forests,
shrublands, grasslands, and certain types of wetland and riparian areas. Measures
developed by the BIA generally include reducing soil compaction, wildfire risk, and soil
erosion, restoring habitat, and monitoring vegetation and noxious weeds (Appendix B).
Such measures will ensure that impacts on vegetation from oil and gas development are
minimized. In the event that the ABB is removed from the endangered species list, the
Osage Superintendent could require site-specific protection measures.”

This is another example of requirements created by the BIA and USFWS beyond their statutory
authority.

3.8.3 TRENDS PG 3-67

“The planning area is projected to have increased levels of new oil and gas development
and future gross land disturbance of approximately 8,454 acres (Appendix A). On receipt
of an approved lease, lessees have the right to use as much surface land in the Osage
Mineral Estate as may be reasonable for operations and marketing; however, except for
surveying and staking a well, no operations of any kind may commence until the lessee
meets with the surface owner.”

This is approximately 53,160 acre tracts of mineral leases. Mineral lease development does not

affect every acre held. The 8,454 acres listed is an exaggeration used by the prepares in the
absence of factual data.
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3.9.3 TRENDS CULTURAL RESOURCES

“Compliance activities have steadily increased the rate of site discoveries due to continued
mineral and energy development and the use of block surveys to efficiently inventory the
cultural resources. Although sites are generally avoided, additional information valuable to
archaeological and historical research could be gained by compiling and synthesizing data
from these studies.”

What does the writer mean when he/she speaks of “compliance activities have steadily
increased”? This is not baseline analysis but a general description. How many acres have been
surveyed due to oil and gas activities? Other activities? Total Acres? What benefits to the
BIA/OMC have been realized due to these surveys? The last sentence has no bearing on the
Cultural baseline of the DEIS. Again, this is an opinion and not based on any cited facts.

“Continued oil and gas development near sites increases the potential for impacts on
cultural resources from unintentional or inadvertent damage, unauthorized collection,
vandalism, and erosion. Damage, intentional or otherwise, to historic properties is
irreversible and may result in a loss of the site’s significance, integrity, or both. These losses
may adversely affect the site’s eligibility for listing on the National Register of Historic
Properties.”

This paragraph contradicts the preceding paragraph. A cultural resources survey and report is
required for any new well drill. This includes intense research and pedestrian surveys. This is an
opinion and not a baseline analysis. There is no factual basis for the conclusion as written in the
paragraph. Any factual assertions should include citations to the studies or documentation that

lead to the conclusion made in the first sentence? In its current form, this statement is extremely
biased.

“... Tight timelines, lack of staffing, and difficulties with mitigation enforcement can lead
to cultural resources not being identified or affected.”

This is, again, an opinion with no factual basis. What tight timelines and from whom? The
Cultural resources survey report must go through a comment period per the NHPA. The reports
are carefully reviewed by the THPO, BIA archeologist and state archeologist. In fact, the current
landscape is such that the review of the archeology reports is a cause for delays in getting APD’s
approved due to the review process.

3.11 PUBLIC HEALTH AND SAFETY

3.11.2 CURRENT CONDITIONS

“Produced water from oil and gas operations typically contains elevated levels of sodium
and other chemicals. In the event of a spill or improper disposal of produced water near a

drinking water intake, there is a possibility that chemical concentrations in drinking water
could exceed federal safe drinking water standards.”
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This is not a baseline analysis. The baseline analysis would be to determine how many
wells, if any are near a “drinking water intake”? What is a “drinking water intake”? Risks and
possibilities should be in the affects analysis, not in the baseline analysis.

“The number of spills will generally correlate with the level of oil and gas development in
the county.”

The DEIS provides no citation to data to support this conclusion, and thus, reflects an opinon
rather than fact that should be relied upon for a DEIS. It seems that in earlier discussion in the
DEIS, there was a decrease in the number of spills between 2015 and 2016. Is “oil and gas
development” defined as the number of wells that are drilled? Operated? Or both? What

bearing does this sentence have on the baseline analysis? CERCLA and RCRA are mentioned
along with the descriptions of the effects of hazardous substances in an effort to point the

reader to the worst possible scenario and consideration of factors not in play in oil and gas
production on the Osage mineral estate. The DEIS opines the risk to the public water supply and
has not provided facts, examples, or any other material that would support this type of
conclusion.

3.11.3 TRENDS PG 392

“Oil and gas development will continue to introduce risks to public health and safety in
Osage County. The risk level depends on such factors as the amount of development and
nature and type of mitigation measures implemented.”

This is a reckless statement not supported by facts stated in the DEIS.
3.12 VISUAL RESOURCES
3.12.2 CURRENT CONDITIONS

“The most prominent human-made modifications to the visual landscape are the roads.
Several major roadways bisect the county. Cities and towns in the county are characteristic
of rural areas. Pump jacks and tank batteries are also frequently visible throughout the
landscape.”

The DEIS explains that pump jacks and tank batteries are part of the landscape. However, in
Section 3.12.3, the writer says that oil and gas activity will increase visual changes.

To what extent? How? Again, this is a conclusion with little facts and should be in Section 4.
Furthermore, in section 3.12.2 “the oil and gas industry...is one of the most important economic
industries in the county.” Is oil and gas part of the landscape or not? The writer presents a biased
and conflicting view.

3.12.3 TRENDS PG 3-95

“The landscape is experiencing some modification due to oil and gas development. As
described in Section 3.16, 84 percent of the planning area has high or moderate-to-high oil
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and gas potential. Based on this potential and predicted nationwide price increases
(discussed further in Section 3.16), oil and gas development activity in the planning area is
expected to increase over the next 20 years, accompanied by an increase in visual changes.
Features with concentrated recreation, such as lakes and rivers, would be more sensitive to
landscape changes, which could affect visual qualities.”

More editorializing within the DEIS that appears to support a predetermined outcome from the
DEIS. Osage County is the historic home of the Osage people who, as required by the United
States government, purchased this as their reservation in 1871. Contemporary Osage people have
embraced the pros and cons of petroleum production for over 120 years. The petroleum industry
is a part of the Osage social and cultural fabric and a normal part of the landscape for Osages and
others who are dependent upon the economic impacts of oil and gas production.

3.13 NOISE

Again, the writer makes a conclusion in several paragraphs. The last paragraph under Existing
Sensitive Receptors makes a conclusion that “Surface owners next to oil and gas developments
may be particularly sensitive to noises from this industry.” First, the writer does not define “next
to”. Does “next to” mean 500 feet? 1,000 feet? 100 feet? Second, what data backs this
conclusion up? These are opinions with no data. This again is an impacts analysis, and this
should be explained in Section 4.

Also, one could also deduce that surface owners near oil and gas developments are less sensitive
to the noise due to that fact that they are desensitized to that particular noise.

Finally, in Section 3.13.3, the writer says (and this is all throughout the DEIS) that “the number
of oil land gas wells in the planning area is expected to increase over the next 20 years; therefore,
noise associated with this industry is also expected to increase.” The writer does not contemplate
that although the number of wells drilled will increase, that does not take into account the
number of wells that may be plugged and abandoned. Therefore, the number of producing wells
over the next 20 years could remain the same as they are today. Therefore, the conclusion that
noise with this industry is expected to increase is inaccurate. Furthermore, what does “increase”
mean? Does the writer mean that there will be an increase in decibel levels? An increase in noise
in a wider range of area? Or both?

Chapter 4. Environmental Consequences
4.1 INTRODUCTION

“The baseline used for the impact analysis is the current condition or situation of the
resources in the planning area, as described in Chapter 3, Affected Environment.”

This sentence is true, however, the reader makes conclusions and impact analysis
throughout Section 3 where the impact analysis should be in Section 4 as stated.
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4.2 TOPOGRAPHY, GEOLOGY, PALEONTOLOGY, AND SOILS

“Assumptions Direct impacts on topography, geology, paleontology, and soils would result
from surface-disturbing activities that would occur during the construction phase of oil and
gas development and from spills during operation, abandonment, and reclamation. Oil and
gas development activities expected to affect geology, soils, paleontology and topography
include construction and operation of the following:”

The DEIS assumes all oil and gas development have spills, therefore, affecting geology, soils,
paleontology and topography. Spills are not common occurrences, however, the DEIS assumes
that spills are widespread and occur on a daily basis.

“Direct impacts at the project-specific level could alter topography, damage paleontological
resources, compact soils, or accelerate erosion rates of soil resources.”

a) Regarding the direct impacts to paleontological resources, the writer does not take into
consideration that:

1) The cultural resources pedestrian survey can lead to paleontological findings, thus
preserving these resources.

2) Construction of well pads, lease roads, etc. can lead to paleo discoveries.
Although there is not a COA that addresses this, operators who discover paleo
resources most often stop construction and allow for preservation.

3) Paleontological resources are more prevalent buried much deeper than what
construction activities would disturb.

b) Compact soils and accelerate erosion:

1) Construction of well pads, lease roads etc. does to a certain extent require soil
compaction to stabilize the surface. However, the well pads, lease road etc. are
then covered with gravel and rock to mitigate erosion.

2) Compacting soils and rocking does not accelerate erosion rates. The writer does
not quantify how erosion is accelerated.

4.2.2 IMPACTS COMMON TO ALL ALTERNATIVES

“Toxic H2S is considered a geologic hazard that may be released during drilling and
completion, as leakage or as incomplete combustion during flaring. Under all alternatives,
flaring would be prohibited without permission of the BIA Osage Agency Superintendent.
This requirement would reduce the release of H2S during flaring by ensuring tighter
control and monitoring of flaring. Further impacts of H2S are discussed in Section 4.11,
Public Health and Safety.”

Unless permitted by the BIA, flaring would be prohibited. “This requirement would

reduce the release of H2S during flaring by ensuring tighter control and monitoring of flaring.”
The writer assumes that if the BIA permits flaring there will be some sort of control and
monitoring to ensure H2S is being burned off. There is nothing that prescribes “tighter control
and monitoring”? What specifically would be implemented to ensure “tighter control and
monitoring”?
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“Disposal of produced water in the Arbuckle formation using injection wells has been
shown to stimulate earthquakes (i.e., induced seismicity) in Oklahoma... The risk of
induced seismicity would likely increase as the volume of wastewater grows due to an
increase in well spuds projected under all alternatives.”

The DEIS assumes that no other formation could be utilized for accepting disposal water. There
is a recent trend where operators are drilling to the Wilcox formation and or plugging back
existing wells to the Wilcox formation. This has shown to mitigate induced seismicity.

Again, the DEIS assumes that there will be an increase in disposal water with the increase in
drilling wells. The writer does not contemplate current producing wells depleting, therefore
producing less water. Depletion of wells could result in uneconomic wells, therefore, requiring
plugging. A more likely scenario would be that produced water injection would remain the same
when there is a balance between new well drills and plugging existing depleted wells.

Finally, in Appendix E — Figures, the map showing seismic activity in Osage County concludes
that only a couple of earthquakes have occurred in Osage County. The writer does not overlay
this to show seismic activity with respect to oil and gas activity and SWD wells.

“Increased amounts of produced water could result in a greater number of spills or in
larger spills and increased volume of wastewater injection which could result in increased
levels of seismicity.”

The DEIS assumes a correlation between the amount of produced water and the number of
spills? Where is the science and studies that proves this? The writer also assumes increased
volumes of injection water will lead to increased levels of seismicity. The EPA regulates
injection wells in Osage County and often defers to the OCC. The OCC has implemented a
program where necessary to reduce daily volume injection rates as a mitigation measure for
induced seismicity. To a great degree this has curtailed induced seismicity. Furthermore, the
writer does not contemplate other injection formations.

“Enhanced oil recovery methods, including water flooding and hydraulic fracturing, have
the potential to force oil and contaminated water out of nearby wells that have been
improperly abandoned, contaminating soils and groundwater.”

A permit for an injection well requires an area of review (AOR) of 1-mile around the

proposed location. Within the AOR, all types of wells are plotted on a map and the integrity of
the wells are reviewed. For example, if a well that is plugged shows up on the AOR, then that
well file is pulled to ensure the plugging of the well was adequately performed. If it is not, then
the plugged well would require attention and proper plugging to ensure no communication
between the well and injection fluids will occur. This review mitigates contamination of water
coming up the hole of the plugged well.

The writer fails to discuss this in the DEIS.
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“Under all alternatives, the BIA would apply COAs to oil and gas permits to ensure
compliance with applicable laws and regulations, such as the ESA, Section 106 of the
NHPA, and the Soil and Water Resources Conservation Act, and to prevent environmental
degradation.”

Applying COA’s does not ensure compliance with applicable laws etc. Applying or issuing
COA’s is a vehicle used to notify operators of specific requirements. Simply issuing the COA
does not guarantee that the operator will abide by those COAs. There has to be inspection and
enforcement by the BIA to ensure compliance.

“Reducing surface-disturbance levels during oil and gas exploration and production would
reduce the potential for compaction or erosion impacts on soils and damage to
paleontological resources.”

See discussion above regarding soil compaction and paleo resources.

4.2.3 ALTERNATIVE 1 - NO ACTION

“Under Alternative 1 (No Action), none of the COAs that would be applied are specific to
paleontological resources, topography or geologic hazards; however, soil COAs would
continue to limit surface disturbance by enforcing the confinement of work vehicles to
existing roads.”

COA number 4 addresses topography.

“A requirement to return the area to the original contour would reduce long-term impacts
on topography.”

COA 16 addresses this.

“To minimize the risk of induced seismicity related to underground injection, approval
must be obtained from the EPA prior to the commencement of workover operations
related to underground injection, construction, or conversion of saltwater

injection/disposal wells.”

This is a current requirement. This needs to be in Section 3 as a baseline analysis not in the
affects analysis.

4.2.4 ALTERNATIVE 2

“Lessees would still be required to comply with all applicable laws and regulations but
would have latitude to determine how best to comply.”

Most of the COAs that would apply here do not contain specific instructions or procedures on
how to comply. Furthermore, for all alternatives, the lessee would be required to comply with all
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applicable laws and regulations. This is written in a way where the reader could conclude that
not all alternatives require this.

“Removing requirements that waste and old equipment be removed from sites would
increase the risk of soil contamination and salt scarring, compared with Alternative 1 (No
Action).”

This requirement is contained in 25 C.F.R. §226.19(a), regardless of applying the COA.

“Waiving COAs that limit surface disturbance would also increase soil compaction and
increase the risk of damage to paleontological resources compared with Alternative 1 (No
Action).”

Regardless of issuing a COA that limits the surface disturbance (COA 3), 25 C.F.R. § 226.37
authorizes the right to use so much of the surface of the land within the...as may be necessary.
Surface damages are paid to the surface owner based on footprint size. The operator has an
incentive to keep surface disturbance to minimum because they do not want to use and pay more
than they have to.

4.2.5 ALTERNATIVE 3

“This alternative would provide some additional protection of soil resources in low-density
sections and sensitive areas, compared with Alternative 1 (No Action). Well spacing and
density might shift under this alternative with lessees choosing to locate wells in high-
density sections or choosing to locate multiple directional wells on a single well pad to
reduce overall surface disturbance in low density sections and sensitive areas.”

The COAs that would be issued under Alternative 1 are not so burdensome so that the operator
would defer to the actions described above. Spacing wells and drilling multiple directional wells
from a single well pad are a function of geology and maximizing recovery and not nearly as
driven by COAs.

4.3 WATER RESOURCES
4.3.1 METHODS AND ASSUMPTIONS

Indicators

“Indicators of impacts on surface water and groundwater resources are the following:
e Miles of roads constructed
e Number of spills of hazardous or other harmful materials”

How does the number of miles of road construction affect surface water/groundwater? There are
so many more contributing factors that could affect SW/GW. This is another example of biased
towards the oil and gas industry. Furthermore, the DEIS focuses on the number of spills. It is not
so much the number of spills, but rather the quantity and substance of the spill.
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4.3.2 IMPACTS COMMON TO ALL ALTERNATIVES

“Oil and gas development may affect water resources in several ways, as follows:
e Surface disturbance (e.g., road, power line, pipeline, and well pad construction) can
increase runoff or change the physical characteristics of waterbodies.”

The way this is written is that surface disturbance can change the physical characteristics of
waterbodies. Does the writer mean that ...increase runoff can result in the physical
characteristics of waterbodies?

“Applying certain COAs could reduce impacts on water resources by reducing surface
disturbance, which would restrict discharge of dredge and fill materials into waterways.”

Dredge and fill material into waterways? What is this? The writer has been discussing erosion,
not dredge and fill material.

4.3.7 CUMULATIVE IMPACTS

“Freshwater resources would be depleted for by oil and gas development in combination
with agricultural and industrial use in Osage County (Scanlon et al. 2014a, 2014b; Nicot et
al. 2012; Murray 2013). FracFocus 1.0 disclosures indicate that annual water use for oil
and gas development was 10 percent, or greater, of total annual water use in 6.5 percent of
the counties reporting (EPA 2015h).”

This paragraph needs to be deleted. It does not make sense as to the point of cumulative impacts.
It seems to be just added in here.

4.6.1 ASSUMPTIONS

“Under all alternatives, regulations prohibit lessees from locating any well or tank within
200 feet of any established watering place, except with written permission of the
Superintendent (25 CFR Section 226.33).”

How is “watering place” defined?
4.6.2 IMPACTS COMMON TO ALL ALTERNATIVES

“Under all alternatives, existing leases would remain valid. Lessees would be required to
comply with all applicable laws and regulations, such as the ESA, and to prevent
environmental degradation. Section 7 of the ESA (16 USC 1531 et seq.) requires federal
agencies, in consultation with the USFWS, to ensure that their actions are not likely to
jeopardize the continued existence of any listed species or to result in adverse effects on
designated critical habitat of such species.”

This states that all leases would remain valid under all alternatives. However, if areas are
designated as sensitive with no surface occupancy stipulations this may make certain leases
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unable to be developed.

“Construction and operation of this infrastructure would result in direct habitat loss,
degradation, and fragmentation; displacement; potential death of individuals; and nest
abandonment.”

In lieu of “would,” it is better written as “could” or “may.” It is possible for infrastructure to be
collocated with existing infrastructure to reduce direct habitat loss, degradation and
fragmentation. Furthermore, the species listed in 3.6.2 address the following with the below
affect determinations:

American burying beetle — should be “may affect”

Whooping Crane — “unlikely to be affected”

Red Knot — “unlikely to be affected”

Interior Least Tern — “may be affected”

Piping Plover — “unlikely to be affected”

Northern Long-Eared Bat — “unlikely to be affected”

Neosho Mucket Mussel — “the likelihood of a threat from oil and gas development in Osage
County is low”

Based on these determinations it is not conclusive that all oil and gas development will result in
habitat loss, degradation and fragmentation; displacement; potential death of individuals; and
nest abandonment.

“Specific activities expected to result in take of the ABB are human, vehicle, and equipment
movement and surface disturbance from construction and installation of well pads,
pipelines, access roads, transmission lines, and substations and operation and maintenance.
This is due to the beetle’s small size and the difficulty of avoiding them when working in
habitat areas (USFWS 2014a). For the same reason, human, vehicle, and equipment
movement and ground disturbance from construction and installation of well pads,
pipelines, and access roads, as well as operation and maintenance, are also expected to
result in take of ABB. Oil and gas development would remove vegetation or alter soil
moisture. It also may degrade habitat, reduce habitat connectivity, and cause the loss of
breeding, foraging, and sheltering habitat. Additionally, these activities may increase the
potential for introducing nonnative, invasive species (USFWS 2014a).”

The use of the term “reduce habitat connectivity” is unsubstantiated. The ABB is a habitat
generalist and prefers edge habitats. There is no evidence that the ABB requires habitat
connectivity.

4.6.3 ALTERNATIVE I - NO ACTION
American Burying Beetle
“For ABB compliance, the BIA prepared a BA, and the USFWS would issue a BO

describing the total amount of acreage in the county where incidental take of ABB can
occur. Minimization and mitigation measures from the Oil and Gas Industry Conservation

33





Plan Associated with Issuance of ESA Section 10(a)(1)(B) Permits for the ABB in
Oklahoma (USFWS 2014a) are proposed in the BA and would be concurred with and
accepted in the BO or alternative minimization and mitigation measures would be
proposed by the USFWS. Requiring lessees to follow USFWS-established protocol
regarding areas where the ABB is known or expected to exist would reduce impacts on the
ABB from surface-disturbing activities associated with workovers, cover drilling, or
plugging. This would improve the likelihood of survival and reproduction of the species
(USFWS 2014a).”

The Oil and Gas Industry Conservation Plan Associated with Issuance of ESA Section
10(a)(1)(B) Permits for the ABB in Oklahoma (USFWS 2014a) is already in place with
minimization and mitigation measures in place. Will participants in this plan be required to
purchase mitigation credits and follow all mitigation measures in the plan? Furthermore,
enrollment in the plan can take at least 60 days with an additional 45 days for approval of
individual projects that have a positive survey or assume take. There is no mention of whether
this process will be streamlined for Osage County.

Migratory Birds

“In addition to the requirement to follow USFWS Impact Avoidance (USFWS 2014b)
guidance, described in Section 4.7.2, other COAs would protect migratory birds by
requiring screening or netting open-top tanks and pits. These measures would help protect
prairie-nesting birds from disturbance and death; however, birds would continue to be
disturbed by habitat fragmentation and degradation. The whooping crane may face
increased energy expenditures from loss of migratory stopover habitat.”

In section 3.6.2 it was stated that the Whooping Crane was “unlikely to be affected”

but in this section there appears to be new affects analysis for the Whooping Crane. Osage
County should have the standard Bureau of Land Management Conditions of Approval
implemented. NTL-96-01

4.6.4 ALTERNATIVE 2

American Burying Beetle

“American Burying Beetle Like Alternative 1 (No Action), under Alternative 2, lessees
would be required to protect the federally endangered ABB; however, without key BMPs
and COAs, the BIA would likely need to revise the BA and reinitiate formal consultation
under ESA Section 7 for ABB compliance. Until the USFWS issues the new BO, lessees
would be solely responsible for documenting compliance under ESA Section 10. Because
ESA compliance would still be required under this alternative, impacts on the ABB would
be the same as those described under Alternative 1 (No Action).”

It is unclear why the BA would need to be revised for Alternative 2.
“Impacts of oil and gas development on raptors under Alternative 2 would increase,

compared with Alternative 1 (No Action). Specific COAs that minimize surface
disturbance, noise, excessive traffic, dust, or other impacts associated with oil and gas
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operations would be waived. USFWS Impact Avoidance (USFWS 2014b) guidance,
described in Section 4.7.2, would mitigate some impacts by reducing the mortality risk.”

If Operators are following the same USFWS guidance under Alternative 1 and 2, it
does not stand to reason that “Impacts of oil and gas development on raptors under Alternative
2 would increase, compared with Alternative 1 (No Action).”

“Rattlesnake Master Borer Moth No COAs would require identifying or avoiding the
rattlesnake master plant before disturbing its habitat under Alternative 2. The rattlesnake
master borer moth would continue to be affected by oil and gas development, as described
in Section 4.7.2.”

The Rattlesnake Master Borer Moth would still be protected by the ESA which prevents take of
habitat.

American Burying Beetle

“Like Alternative 1 (No Action), under Alternative 3, lessees would be required to follow
the provisions of Oil and Gas Industry Conservation Plan Associated with Issuance of ESA
Section 10(a)(1)(B) Permits for the ABB in Oklahoma (USFWS 2014a) to protect the ABB.
In addition, in low-density sections under Alternative 3, the BIA would apply a buffer
around culturally sensitive areas, such as historic sites, sacred sites, and grave sites. These
buffers would preserve vegetation and habitat for the ABB and other special status species
found in these areas by reducing surface disturbance. Under Alternative 3, new oil and gas
related ground-disturbing activities would not be permitted in 209,100 acres of potential
ABB range, including 53,600 acres (11 percent) of conservation priority area (BIA GIS
2017).”

Lessees are only required to follow the provisions in the Oil and Gas Industry

Conservation Plan if they are enrolled in the plan. If they are not enrolled in the plan they must
comply with ESA. Adding buffers to culturally sensitive areas does not pertain to the American
burying beetle. The ABB is a habitat generalist and these buffers would have minimal impact on
the ABB. Removing 11 percent of the land in Osage County from oil and gas development could
result in a “taking” from the oil and gas lessees in the area.

4.6.5 ALTERNATIVE 3

“In high-density sections, the BIA would apply the COAs described in Alternative 1 (No
Action); thus, protections in high-density sections would be the same as under Alternative 1
(No Action) and greater than those in Alternative 2; however, additional COAs applied
under Alternative 3 in low-density sections would make these sections more protective of
special status species than Alternatives 1 (No Action) and 2. Alternative 3 would add more
COA:s in specific areas, based on information about where sensitive resources need to be
protected. The BIA may choose to apply additional COAs to protect resources based on
site-specific determinations. The BIA would also no longer approve permits for ground-
disturbing activities in certain sensitive areas, totaling approximately 17 percent of the
county. These sensitive areas are important habitats for special status species in the
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planning area. Species in these areas would be protected from the impacts of new oil and
gas development activities.”

Past areas of high-density oil and gas development does not predict future areas of oil and gas
develop due to the discovery of new fields and formation. Therefore, Alternative 3 may deter
new development of oil and gas in other areas of Osage County. Furthermore, designating
sensitive areas may result in take from current lessees if they are not allowed to drill. Osage
Nation maybe required to refund bonuses for areas that can no longer be developed. If
Alternative 3 is adopted the BIA should consider utilizing drilling islands that are pre-approved
areas within the sensitive areas that can be used for drilling.

American Burying Beetle

“Like Alternative 1 (No Action), under Alternative 3, lessees would be required to follow
the provisions of Oil and Gas Industry Conservation Plan Associated with Issuance of ESA
Section 10(a)(1)(B) Permits for the ABB in Oklahoma (USFWS 2014a) to protect the ABB.
In addition, in low-density sections under Alternative 3, the BIA would apply a buffer
around culturally sensitive areas, such as historic sites, sacred sites, and grave sites. These
buffers would preserve vegetation and habitat for the ABB and other special status species
found in these areas by reducing surface disturbance. Under Alternative 3, new oil and gas
related ground-disturbing activities would not be permitted in 209,100 acres of potential
ABB range, including 53,600 acres (11 percent) of conservation priority area (BIA GIS
2017).”

Lessees are only required to follow the provisions in the Oil and Gas Industry Conservation Plan
if they are enrolled in the plan. If they are not enrolled in the plan they must comply with ESA.
Adding buffers to culturally sensitive areas does not pertain to the American burying beetle. The
ABB is a habitat generalist and these buffers would have minimal impact on the ABB. Removing
11 percent of the land in Osage County from oil and gas development could result in a “taking”
from the oil and gas lessees in the area.

4.6.6 ALTERNATIVE 4

“The BIA would also no longer approve permits for ground disturbing activities in certain
areas, totaling approximately 36 percent of the county. Species in these areas would be
protected from the impacts of new oil and gas development activities.”

Removing 36 percent of the county from oil and gas development violates the 1906 Act, as
amended, and could drastically affect tribal income and negatively affect Environmental Justice.
This could also result in a taking of private property from current lessees of the 36 percent area.

American Burying Beetle

“Under Alternative 4, the ABB would be provided a high level of protections in the same
way as in low-density sections under Alternative 3. For example, the 4. Environmental
Consequences (Special Status Species) November 2019 Osage County Oil and Gas Draft
Environmental Impact Statement 4-49 BIA would apply a buffer around culturally
sensitive areas, such as historic sites, sacred sites, and grave sites. These buffers would
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preserve vegetation and habitat for the ABB and other special status species found in these
areas by reducing surface disturbance. As a result, impacts of oil and gas development on
the ABB would be reduced, compared with Alternative 1 (No Action). Under Alternative 4,
new oil and gas-related ground-disturbing activities would not be permitted in 484,700
acres of potential ABB range, including 141,500 acres (29 percent) of conservation priority
area (BIA GIS 2017).”

It is unclear how this provision will change if the ABB is delisted. There could be a scenario
where the ABB is delisted but still afforded “high level of protections” in Osage County. These
protections may not be required under the ESA.

4.6.7 CUMULATIVE IMPACTS

This cumulative impact analysis does not appear to be specific to any of the Alternatives. This
appears to be cumulative impacts based on worst case scenario.

“Oil and gas leasing and development, in combination with converting tallgrass prairie
habitat to agricultural use, is likely to continue to affect ABB and special status bird species
that use prairie habitat for nesting, foraging, and protection from predators. As discussed,
the ABB’s small size makes them difficult to avoid. The proliferation of oil and gas projects
across ABB habitat means an indeterminate but potentially vast number of individuals will
be taken during project construction.”

This paragraph is conclusionary with no data to back any of the statements. It is unclear what
information the author is using to make the following statement: “indeterminate but potentially
vast number of individuals will be taken during project construction.” The DEIS tends to be
vague and conclusionary without background data. This will make the DEIS very difficult to tier
any future site-specific Environmental Assessments to and therefore will most likely not speed
up the permitting process.

“Under all alternatives, the rattlesnake master borer moth also would cumulatively lose an
indeterminate but potentially large number of individuals from loss of its host plant and
sole food source, the rattlesnake master plant. Losses would occur during construction of
oil and gas and infrastructure projects across the region.”

The Rattlesnake Master Borer Moth is currently not a listed species on the ESA. Once it is listed
it will be afforded protections by USFWS that would put forth mitigation protocols.

“Alternatives Analysis Under Alternative 1 (No Action), Alternative 2, and Alternative 3
(high-density sections), trends toward habitat loss, fragmentation, and degradation from
agricultural conversion and development for special status species described in Section
3.7.3 are likely to continue. The cumulative impacts of oil and gas development,
agricultural and livestock grazing, and other infrastructure projects would be greatest
under Alternatives 2 and 3 (high-density sections). For the ABB, trends of death and injury
and habitat loss and fragmentation would continue. Implementing measures from the Oil
and Gas Industry Conservation Plan Associated with Issuance of ESA Section 10(a)(1)(B)
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Permits for the ABB in Oklahoma (USFWS 2014a) may reduce, but not eliminate, the
affects of oil and gas development on ABB and species that share ABB habitat.”

Lessees are only required to follow the provisions in the Oil and Gas Industry Conservation Plan
if they are enrolled in the plan. If they are not enrolled in the plan they must comply with ESA.

4.7 VEGETATION, WETLANDS, AND NOXIOUS WEEDS
4.7.2 IMPACTS COMMON TO ALL ALTERNATIVES

“Temporary and permanent vegetation removal associated with construction, drilling, and
workover operations directly impacts vegetation and wetland resources. Vegetation could
be removed by surface-disturbing activities, such as constructing new or expanding existing
access roads or well pads. Where access roads cross wetlands or riparian areas, vegetation
could be removed to facilitate construction. Wetlands could be directly affected by filling,
draining, or otherwise altering surface or subsurface hydrology. Where disturbed areas are
reclaimed and revegetated, impacts would be temporary, lasting less than 5 years. If
disturbed areas are not reclaimed and revegetated, for example where a permanent access
road or monitoring well was installed, impacts would be permanent.”

In the first sentence, the writer proposes that all construction of well pads etc. would have a
direct impact on vegetation and wetland resources. This is simply not true. Wetlands are
sensitive areas found in certain areas with particular habitat.

4.8 AGRICULTURE
4.8.4 ALTERNATIVE 2

“If topsoil excavation and soils compaction were to increase as a result, disturbance of
farmland, described in Section 4.8.2, would increase, compared with Alternative 1 (No
Action). Standard fencing for excluding livestock from production areas would not be a
COA, but the lessees would be responsible for determining the need for and sufficiency of
fencing to avoid the risk of livestock injury or mortality.”

25 C.F.R. part 226 dictates fencing requirements.

4.9 CULTURAL RESOURCES

It seems all alternatives would be equal in the affects analysis with respect to cultural resources
and the potential impacts. This is due to the fact that Section 106 under the NHPA would have to
be complied with. COA’s would not have any impact on complying with Section 106.

The preservation of cultural resources in Osage County can be primarily attributed to the oil and
gas industry and the requirement to comply with the NHPA. The writer fails to analyze and
describe to the public how many acres in Osage County have been surveyed for cultural
resources and what industry those surveys were related to. The writer fails to definitely conclude
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that these surveys related to oil and gas development have had a positive outcome for the
preservation of cultural resources.

4.10 SOCIOECONOMICS AND ENVIRONMENTAL JUSTICE
4.10.2 IMPACTS COMMON TO ALL ALTERNATIVES

“While proposed COAs may affect operations, they are not expected to result in
development becoming economically unfeasible. Application of the COAs is therefore not
anticipated to have a significant impact on the level of oil and gas development in the
county under any of the four alternatives analyzed. Further, the BIA Osage Agency
Superintendent may approve a modification or waiver of a COA, so long as such
modification or waiver does not violate applicable laws and regulations.”

“Application of the COAs is therefore not anticipated to have a significant impact on

the level of oil and gas development in the county under any of the four alternatives analyzed.”
This flies in the face of the writer’s entire analysis in this DEIS. If this is true, then why have a
distinction between the 4 alternatives and their respective COAs?

“Construction associated with oil and gas development has the potential to result in short-
term impacts on local residents’ quality of life due to increased potential for erosion, dust,
traffic, and noise. Long-term impacts on local air, water quantity and quality, and visual
setting also may occur. The level of impacts would be affected by the location of
development, mitigation measures employed, and drilling technology. Impacts are detailed
in Sections 4.3, Water Resources; 4.4, Air Quality and Climate; 4.11, Public Health and
Safety; and 4.13, Noise.

In addition, disposal of produced water in underground injection wells has been linked
with increased seismicity in Osage County. Under all alternatives, new wells are projected
to increase, which is anticipated to increase the amount of wastewater requiring disposal
(see Section 4.2). Property value has the potential to be affected by induced seismicity in
high-risk areas (for example, see Metz et al 2017).

Hydraulic fracturing may represent unique impacts on local communities’ quality of life
through impacts on water quantity and quality (see Section 4.3). As discussed in the Osage
RFD (Appendix A), the majority of new wells during the life of this EIS are anticipated to
be conventional wells, drilled and completed without the use of hydraulic fracturing.

QOil and gas development may conflict with other land uses, including agriculture, timber,
and wind development. The degree to which conflict may occur depends on the degree of
surface disturbance and would vary by alternative. Conflicts with other land uses could
reduce the economic contributions from these resources.

Under all alternatives, oil and gas development may affect nonmarket values in the
planning area. Nonmarket values are the benefits derived by society from the uses or
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experiences that are not dispensed through markets and do not require payment. This can
include the preservation of scenic views, plant and animal 4. Environmental Consequences
(Socioeconomics and Environmental Justice) November 2019 Osage County Oil and Gas
Draft Environmental Impact Statement 4-71 habitat, clean air and water, and important
cultural sites for use and enjoyment by future generations. As detailed in other resource
sections, oil and gas development could alter viewscapes and affect wildlife habitat, air, and
water. This may result in changes to the associated nonmarket values and social setting.”

These paragraphs do not belong in this section. Why is the writer including discussion of
produced water, hydraulic fracturing etc. in the Socioeconomics portion of the DEIS? Those
issues have been discussed.

There is a positive socioeconomic impact for all alternatives that the writer fails to point out
distinctly. That is the money generated by royalties to the headright owners. The writer
downplays this by adding the above paragraphs.

4.10.3 — ALTERNATIVE 1 —NO ACTION

Environmental Justice

“Continued oil and gas development could benefit all populations, including identified
minority and Tribal populations, by creating job opportunities and stimulating local
economic growth. Royalties would continue to be paid out to headright owners, primarily
Tribal citizens; however, disturbance from construction activities could have continued
adverse affects on specific traditional Tribal lifeways and religious and cultural sites due to
the presence of Tribal populations in the planning area.”

The writer again tries to overshadow the positive impact of oil gas development with

shaky accusations that development “could have continued adverse effects on specific traditional
tribal lifeways and religious and cultural sites due to the presence of tribal populations in the
planning area.” Does the mere presence of tribal populations within the planning have potential
impacts to tribal lifeways etc.? Where are the facts that this has occurred? By what standards has
adverse effects had on tribal lifeways and religious and cultural sites? This is filler language that
is unfounded with facts.

4.10.4 ALTERNATIVE 2

“Environmental Justice Compared with Alternative 1 (No Action), there is potential for
increased economic output to all populations under Alternative 2, due to the increased
flexibility in complying with regulations. Potential impacts from construction activities and
to quality of life, including impacts on Tribal populations as discussed under Alternative 1
(No Action), may be increased under Alternative 2. Because impacts would be spread
throughout the planning area and the region, proposed oil and gas development is not
anticipated to result in disproportionate adverse impacts on identified minority or Tribal
populations.”
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This is a conclusion with no factual basis and no comparative analysis. How many more wells
would be drilled and where if alternative 2 was the chosen alternative? What factual basis is
there to support that “impacts would be spread throughout the planning area and the region™?

4.16 MINERAL EXTRACTION

4.16.4 ALTERNATIVE 2

“With the removal of some COAs, the BIA would need to submit a revised BA and
reinitiate formal consultation on a new BO. Until a new BO is issued, lessees would be
solely responsible for documenting compliance under ESA Section 10. Oil and gas
operations could not proceed until a 45-day wait period has elapsed, 4. Environmental
Consequences (Mineral Extraction) 4- 102 Osage County Oil and Gas Draft Environmental
Impact Statement November 2019 unless there is no suitable habitat and the BIA is willing
to make a “no affect” determination for the ABB. This could delay oil and gas development
in the planning area, compared with Alternative 1 (No Action).”

The writer needs to explain this in more detail. It is unclear as to why a revised BA would be
needed with a new BO.

Appendix A

Reasonably Foreseeable Development Scenario
C. Drilling Activity by Well Type

Page 9
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Figure 3. Oil Well Spuds compared to WTI Oil Price from 2000 through 2015.
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Figure 4. Gas Well Spuds compared to Henry Hub Natural Gas Price from 2000 through 2015.

This data does not support the expected number of wells to be drilled. Clearly, the trend is that
new well spuds is declining and has declined since 2010. This is inconsistent with the writers’
conclusion that well spuds will continue to increase and that there is a correlation between oil
prices and new well spuds. The prices of oil were at an all-time high through those years, above
$100/bbl. This needs to be reconciled throughout the DEIS.
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Figure 6. Oil Well Spuds versus WTI Oil Price from 2000 through 2010.

This is an inconsistent representation with other benchmarks. It fails to show 2008 —2014 where
well spuds decreased and oil prices remained above $100/bbl.
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Figure 8. Actual Past and Potential Future Oil and Gas Well Spuds.

What is the justification for an increase in rig activity?
VIII. Surface Disturbance Due to Oil and Gas Activity

“The agency estimates, based on field observation, that an average of 1.25 acres are
reclaimed per well. Subtracting the reclaimed acreage from the gross disturbance provides
a net long term surface disturbance of approximately 3,571 acres. Table 2 summarizes the
results for potential gross and net surface disturbance.”

This is an overestimation of disturbed land due to the fact that the number of anticipated new
wells is overstated.

Shortcomings Related to Osage Minerals Council Status as Cooperating Agency

The current draft of the DEIS provides a number of provisions that conflict with the 1906 Act
and subsequent amendments to the 1906 Act. These conflicts could have been resolved had the

Osage Minerals Council been treated as a cooperating agency in more than name alone, as
represented by the BIA Notice of Availability published on November 22, 2019.%

On July 7, 2016, Everett Waller, Chairman of the Osage Minerals Council, signed the
Memorandum of Understanding Between Department of the Interior, Bureau of Indian Affairs,
Eastern Oklahoma Region, and Osage Minerals Council as a Cooperating Agency/Entity
(MOU). Eddie Streater, Regional Director for the BIA’s Eastern Oklahoma Region had signed
the MOU on June 30, 2016. The MOU presented a number of requirements that have yet to be
fulfilled, and thus, the Osage Minerals Council should not be deemed a cooperating agency that
participated in the development of the DEIS. Among other things, the MOU permits the OMC,
as cooperating agency:

to participate in activities including, but not limited to, those
identified in Attachment A. These activities include: identifying

24 84 Fed. Reg. 64556.
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data needs, identifying alternatives, identifying effects of
alternatives, suggesting design features, and providing written
comments on working drafts of the EIS and supporting
documents.?

Additionally, the MOU provides:

The OMC will review the draft EIS and offer comments and edits
for BIA’s consideration for incorporation into the draft EIS before
it is released for public review. Upon the EIS becoming final, the
OMC will have the opportunity to approve the final EIS by
resolution before the record of decision is published.?®

Since entering the MOU, the OMC has not been privy to any working drafts of the DEIS or other
supporting documents, nor was OMC permitted to review the DEIS prior to its released for
public review. The OMC initially agreed to be a cooperating agency, as the BIA seemingly
acknowledged the benefit of including the OMC in the EIS development process, due to the
OMC’s “jurisdiction by law and special expertise applicable to the EIS effort.”?” This special
expertise has not, however, been utilized, and as a result, the DEIS is rife with problematic
provisions.

Sincerely,

Chairman Everett Waller

25 Memorandum of Understanding Between Department of the Interior, Bureau of Indian Affairs, Eastern Oklahoma
Region, and Osage Minerals Council as a Cooperating Agency/Entity IV(B)(5).

26 Id. at IV(B)(6).

7 1d. atl.
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Osage Buck Creek LLC

2431 NOWATA PLACE
BARTLESVILLE, OK 74006
(918) 338-2332

February 20, 2020

Osage County Oil and Gas EIS
BIA Osage Agency

Attn: Superintendent

P.O. Box 1539

Pawhuska, OK 74056

Via Email: osagecountyoilandgaseis@bia.gov

Re: BIA Osage County Environmental Impact Statement (EIS) Public Comment
On behalf of Osage Buck Creek LLC I am writing with the purpose of supporting more stringent

environmental protection for natural resources within Osage county in regard to oil and gas production
and exploration.

We feel strongly that the environmental impact statement needs to address concerns with a long
term outlook in mind for all stakeholders in Osage county. For much of the last century the protection of
natural resources in Osage county has taken a back seat to the expedition of oil and gas exploration. This
endeavor has led to pollution and degradation of thousands of acres of native tallgrass prairie as well as
pollution of surface and subsurface waterways and riparian areas. We support the adoption of
Alternative 4 as part of the Environmental Impact Statement (EIS) to serve as a baseline to enhance
natural resource protection in Osage county.

Tallgrass Prairie Ecosystem in Osage County

The tallgrass prairie that Osage county is most notably known for has been identified as an
ecosystem that is under extreme risk of peril. With only about 4% of the original tallgrass prairie still
intact an effort must be made by all resource managers to try and mitigate or limit the physical impacts
to the soil, water, and air in order to maintain this valuable ecosystem. It has taken many thousands of
years for the tallgrass prairie to develop into the productive grassland, wildlife habitat, and fresh water
producing ecosystem that it is and in the last 100 years all of those things have been tarnished due to a
lack of regulation for oil production in Osage county. With that in mind we believe that the approach to
drafting this EIS should be to keep in mind the long term sustainability and preservation of our unique
natural resources in Osage county.

Certainly the tallgrass prairie is economically valuable in the short term due to its viability as
grazing land for livestock and the opportunity to extract resources that fuel our world. However, I would
argue that the long term economic viability of maintaining Osage county as productive tallgrass prairie
is up to all stakeholders to develop a better set of working conditions that ensure more sustainable
practices to minimize damages in the future but to also aid in the remediation of damages that have
already occurred.

There is also a need to consider social sustainability that goes hand-in-hand with economic
stability in Osage county. Ranching and oil and gas production are primary drivers of the economy in
Osage county and most all of the populous of the county is directly or indirectly benefitting from one of





these industries. It only seems logical to work on protecting both of these cultures by devising improved
and enforceable best management practices (BMPs) that will ensure cleaner and more sustainable oil
and gas production as well as preserve property values and the productivity of these lands as agricultural
enterprises.

An often overlooked aspect of oil and gas production in the tallgrass prairie is the impact that it
has on wildlife that are unique to our ecosystem. In addition to the many mammals and aquatic species
that we all enjoy the tallgrass prairie also supports a large population of grassland obligate bird species,
both resident birds and migratory birds, as well as endangered species such as the American Burying
Beetle. The tallgrass prairie acts as a travel corridor and has been identified as an area of importance for
migratory birds as they move from their wintering grounds to their breeding grounds. Many of these
migratory species also breed and nest here. However, with every pad site, road, power line, and pipeline
that is associated with increased oil and gas exploration the available habitat for breeding, nesting,
raising chicks, and wintering birds is decreased. The Greater Prairie Chicken is a species of concern that
totally relies on the tallgrass prairie for its home range. Research conducted in Osage county from 2014-
2016 (Londe et al. 2019) has shown that Greater Prairie Chickens have a strong propensity to avoid
structures such as power lines, pump jacks, tank batteries, and roads and that increased oil and gas
operations actually fragment the landscape and provide barriers that these birds avoid which only
increases the rate at which their useable habitat is shrinking. Western Osage county represents that last
of the unfragmented tallgrass prairie in the state of Oklahoma and therefore is home to what is likely the
southernmost population of greater prairie chickens left in the world. As a species of concern for federal
and state agencies as well as private landowners it would be a shame to blindly continue to fragment
their habitat with increased oil and gas exploration and infrastructure. We propose an amendment be
made to the DEIS to include an exclusion of further oil and gas development in areas of highest
importance of habitat for the Greater Prairie Chicken. We propose that any area of importance of a 6 or
higher from Figure 3-9 on page E-17 of the DEIS be excluded from any further development of oil and
gas production to aid in preserving habitat for Greater Prairie Chickens. It’s no coincidence that these
areas within Osage county are also the most scenic tallgrass prairies left in Oklahoma. Enhanced
protection in these areas would effectively protect valuable wildlife habitat, protect sight and sound
pollution to these stunning areas, protect surface land and water from pollution, and protect the very last
piece of unfragmented tallgrass prairie left in the state of Oklahoma which is important ecologically and
economically to the tourism based in Oklahoma and Osage county.

As a ranching enterprise with a strong emphasis on conservation of the tallgrass prairie and the
plants and animals that depend on it we are very concerned for the future of greater prairie chickens and
other grassland bird species. It is also troubling to see the continual degradation of the tallgrass prairie
from brine scars, water pollution, oil contamination, air quality reduction, and general human safety.

The tallgrass prairie is too important economically, socially, culturally, and environmentally to
have such short sighted goals that we can’t adequately preserve our natural resources within a
sustainable and acceptable petroleum and gas extraction plan for Osage county.





Alternative concepts

e Include exclusion of areas of highest importance (6 or higher) of habitat for the Greater prairie
Chicken from any further oil and gas development.

e COAs should be enforceable actions with consequences should they not be followed.

e COAs should be readily available to landowners to facilitate more straightforward dealings with
oil producers.

e Oil companies and their associates should be required to execute surface damage agreements
prior to entry on the property.

e There must be requirements for producers to remediate surface damages caused by oil and gas
activities, and requirements to restore the land back to tall grass prairie once oil and gas
operations on the lease have ceased.

e There must be enforceable limits and standards governing remediation of brine and petroleum
contamination of soil and water.

e Include burying of power lines in the COAs to reduce the wildfire potential and have less
intrusion in to areas of importance for greater prairie chickens.

e Include burying of oil and water flow lines in the COAs to reduce the risk of unnecessary leaks.

Conclusion

It is time for the BIA to step up and be a leader in the campaign to protect ALL natural resources
in Osage county. For too long there has been a lack of oversight and enforcement of already existing
rules for oil and gas exploration and production coupled with a lack of inclusion with landowners and it
has created an environment of confusion and frustration for landowners attempting to protect the natural
resources. Many landowners representing hundreds of thousands of acres in Osage county are making an
effort to preserve their part of the tallgrass prairie ecosystem as a viable business, a home to their
families, an oasis for wildlife populations, and a cultural and social model for conservation in today’s
society. In an effort to protect the natural resources of Osage county great care needs to be taken to
ensure the long term sustainability of the people, the land, and wildlife that inhabit the tallgrass prairie.
We support the adoption and implementation of Alternative 4 from the DEIS with further enhanced
protection for areas of importance for Greater Prairie Chickens.

Sincerely,

[y Tilhs

Brody Wallis
Osage Buck Creek LLC

Literature Cited
Londe, D.W., S.D. Fuhlendorf, R.D. Elmore, C.A. Davis, J. Rutledge. 2019. Female Greater Prairie-
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Female Greater Prairie-Chicken response to energy development
and rangeland management
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Abstract. Wildlife habitat use is the result of behaviors that occur at multiple spatial and temporal scales.
The interactions between these behaviors can often result in complex patterns of selection that can make it
challenging to select the most appropriate scale to implement management actions. Greater Prairie-Chick-
ens (Tympanuchus cupido), a declining grassland grouse species, face many conservation challenges
throughout its distribution, including increased fragmentation from anthropogenic activities (e.g., energy
development and altered disturbance regimes). However, much of the literature on this species has focused
on a narrow portion of its lifecycle, specifically the breeding season. We examined habitat use of female
Greater Prairie-Chickens in a grassland that is managed with prescribed fire and grazing and that has also
undergone considerable development for oil and gas production. We developed discrete choice models for
four behaviorally distinct life-history stages and two spatial scales to evaluate how rangeland manage-
ment, energy development, and scale influence habitat use throughout the annual cycle. Additionally, we
used cumulative distribution functions to determine response distances to landscape features. We found
that time since fire, proximity to woodlands and proximity of lek sites were the most consistent predictors
of habitat use during most periods and spatial scales. Greater Prairie-Chickens consistently avoided wood-
lands and remained relatively close to lek sites during all parts of the year. Selection of time since fire var-
ied through the year with Greater Prairie-Chickens primarily using unburned patches in the lekking and
nesting season and recently burned patches in the post-nesting and nonbreeding season. Greater Prairie-
Chickens demonstrated a seasonally variable response to energy development, avoiding power lines and
areas with a high densities of oil wells by as much as 300-600 m in the lekking, post-nesting, and non-
breeding season. Management actions that promote vegetation heterogeneity will benefit Greater Prairie-
Chickens by creating a variety of seral stages used during different life stages, but efforts should be made
to limit future fragmentation of grasslands by energy development.

Key words: avoidance; energy development; greater prairie-chicken; landscape heterogeneity; oil development; scale;
tallgrass prairie.
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INTRODUCTION
Effective management of wildlife species in

human-modified landscapes requires a thorough
understanding of how spatiotemporal patterns
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influence a species resource needs and response
to its environment (DeCesare et al. 2012, McGari-
gal et al. 2016). Habitat selection is often consid-
ered the result of a series of hierarchal decisions
and behaviors that result in a nested pattern with
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smaller resource units nested within larger units
(Kolasa and Waltho 1998). This nested pattern
can make selecting the most appropriate scale to
manage a species difficult, as management
actions may occur at scales that differ from the
scale at which a species responds to its environ-
ment (Fuhlendorf et al. 2002, Long et al. 2008).
These patterns can be further complicated as
individuals transition between life stages, and
habitat requirements change as a result of sea-
sonal differences in behavioral patterns, ener-
getic needs, or resource availability (Beier and
McCullough 1990, Levin 1992, Aldridge and
Boyce 2007, Long et al. 2008). Understanding the
role of scale in habitat selection and how these
relationships shift across life stages is critical for
making sound management decisions. Failing to
account for these sources of variation can poten-
tially result in ineffective management practices
(Bowyer and Kie 2006).

The Greater Prairie-Chicken (Typmanuchus
cupido; hereafter, prairie-chicken) is a North
American grassland grouse species that has
undergone substantial distribution and popula-
tion declines over the last century and is consid-
ered vulnerable by the International Union for
Conservation of Nature (Svedarsky et al. 2000,
Johnson et al. 2011). Due to the prairie-chicken’s
large annual home range and dependence on
intact grasslands containing a range of vegeta-
tion structures necessary to meet all of its life
stages (e.g., short stature vegetation for leks
[communal courtship displays], dense vegetation
for nesting), prairie-chickens are highly sensitive
to anthropogenic alterations of grasslands. Both
local-scale activities, such as fire and grazing,
and landscape-level factors, such as fragmenta-
tion from agriculture or anthropogenic infras-
tructure, can have significant impacts on habitat
selection, demographics, and site occupancy of
prairie-chickens (Gregory et al. 2011, McNew
et al. 2012, 2013). Due to their high conservation
value and specific habitat needs, prairie-chickens
are an ideal species for evaluating the role spatial
and temporal patterns play in habitat selection,
particularly in relation to two of the most signifi-
cant conservation challenges for grasslands,
altered disturbance regimes, and fragmentation
from human development (Svedarsky et al.
2000, Robbins et al. 2002, Pruett et al. 2009, Fuh-
lendorf et al. 2017).
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Grassland management can have a significant
influence on the availability of resources for
prairie-chickens (Robbins et al. 2002, McNew
et al. 2012, Winder et al. 2017a), and manage-
ment strategies which emphasize the creation of
structural heterogeneity have been proposed as a
conservation strategy for grassland birds includ-
ing prairie-chickens (Fuhlendorf et al. 2006).
Heterogeneity-based strategies restore structural
variation in grasslands through burning portions
of the landscape and allowing herbivores to pref-
erentially graze recently burned patches while
leaving areas unburned and lightly grazed for
one or more years (Fuhlendorf and Engle 2001).
As a result, these grasslands are composed of
patches of different vegetation structures that are
important for prairie-chickens to complete their
different life stages (e.g., leks, brood-rearing, and
nesting; McNew et al. 2015). While these prac-
tices have been in use for some time, they only
recently have been put forward as an alternative
to traditional management practices that often
simplify disturbance regimes and result in struc-
turally homogeneous grasslands (Fuhlendorf
and Engle 2001). Understanding prairie-chicken
use of heterogeneous grasslands is critical for
identifying  important resources required
throughout their lifecycle, as well as potentially
identifying factors that shape prairie-chicken
response to other anthropogenic activities in
grasslands (Winder et al. 20170).

In addition to altered disturbance regimes,
energy development is increasing in many grass-
land systems (McDonald et al. 2009), which has
the potential to affect biodiversity in these sys-
tems (Sawyer et al. 2006, Aldridge and Boyce
2007, Northrup and Wittemyer 2013, Jones et al.
2015). Prairie-chickens and other grouse species
have been shown to be highly susceptible to
energy development (Hovick et al. 2014a). In
addition to direct mortality of grouse from colli-
sions with some types of infrastructure (Wolfe
et al. 2007, Zeiler and Grunschachner-Berger
2009), many grouse species also avoid or are dis-
placed by energy infrastructure (Aldridge and
Boyce 2007, Hovick et al. 20142, Winder et al.
2014b). Research on prairie-chicken response to
energy development has focused primarily on
wind energy and has shown that response to
development is influenced by time of year, and
the type of infrastructure (Winder et al. 20144,
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2014b, 2015). At present, there are relatively few
studies investigating prairie-chicken response to
other types of energy development such as oil
and gas (Hovick et al. 2015b). As many parts of
the prairie-chicken’s distribution are expected to
experience continued fragmentation from devel-
opment, understanding the factors that deter-
mine prairie-chicken response to energy
development will be critical for guiding future
development as well as potential mitigation
approaches.

In order to better understand the importance
of spatial scale and temporal patterns in shaping
the response of prairie-chickens to anthropogenic
activities and energy infrastructure, we exam-
ined habitat use of prairie-chickens in a grass-
land landscape that is managed for
heterogeneity through the application of fire and
grazing and has been developed for oil and gas
production. Our objective was to identify pat-
terns of use or avoidance of different landscape
features including time since fire patches and oil
and gas infrastructure by female prairie-chickens
and to determine how these patterns of selection
may change through time and across spatial
scales. In order to accomplish this objective, we
used locations from Global Position System
(GPS) transmitters deployed on adult female
prairie-chicken to evaluate habitat use during
four behaviorally distinct life-history stages: lek-
king, nesting, post-nesting, and the nonbreeding
periods. We focused on female prairie-chickens
in this study as decisions about habitat selection
by females can influence nest and reproductive
success which can in turn influence population
dynamics (Boyce and McDonald 1999). We used
resource selection functions to determine the
relative importance of different factors for prairie-
chicken habitat selection and cumulative distribu-
tion functions (CDFs) to estimate the distance that
prairie-chickens either avoided or were attracted
to features related to oil and gas infrastructure.
Our study aims to identify how female prairie-
chickens interact with a multi-use grassland and
improve our understanding of the spatial ecology
of a species of conservation concern.

Stupy SITE

Our study took place on several private prop-
erties in Osage County, Oklahoma, including The
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Nature Conservancy’s Tallgrass Prairie Preserve,
from 2014 to 2016. The study site is located in the
southernmost extent of the Flint Hills Ecoregion,
which contains some of the largest remaining
intact tracts of tallgrass prairie (With et al. 2008).
The topography is rolling hills underlined with a
bedrock of shale, sandstone, and limestone (Web
Soil Survey 2011). Vegetation in the region is
composed primarily of tallgrass prairie vegeta-
tion dominated by big bluestem (Andropogon ger-
ardi), little bluestem (Schizachyrium scoparium),
switchgrass (Panicum virgatum), indian grass
(Sorghastrum nutans), and a mixture of forbs.
Crosstimber forests, dominated by post oak
(Quercus stellata) and blackjack oak (Q. mari-
landica), occur throughout the study site but are
primarily restricted to areas along drainages.

Energy development at our study site primar-
ily consisted of traditional pump jack style oil
wells powered by both electrical power lines and
on-site generators. Most wells were approxi-
mately 6-8 m tall, but a few contained taller
structures. A single 138-Kv transmission line is
located on the southern edge of the study site,
but few of the satellite-marked prairie-chickens
encountered this structure over the course of this
study, and thus, our study focused on the shorter
electrical distribution lines (both 7.2 and 14.4 kV
lines) that were typically about 10 m in height.
The density of features associated with energy
development at the study site was 0.41 km of
power lines per km? 0.33 km of county roads
per km?, and 0.98 oil wells per km? with oil well
density ranging from 0 to 14 wells per km?.

Our study site is managed for heterogeneity
using prescribed fire and grazing. In general, fire
is applied on a rotational basis where only a por-
tion of the landscape is burned annually, leaving
the remainder of the landscape unburned.
Approximately, 51%, 42%, and 45% percent of
the study area was burned in 2014, 2015, and
2016, respectively. The average size (+1 SE) of
prescribed burns was 227.5 ha (13.5), with pre-
scribed burns ranging from 20 ha to 1125 ha.
Burn patches were distributed throughout the
35,098-hectare study area and were intermixed
with patches that were left unburned in a given
year resulting in a mosaic of different vegetation
structures across the landscape. The majority of
prescribed fires took place in the spring (March—
May) before the start of the growing season. The
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fire return interval was approximately 24 yr,
and due to the extensive use of prescribed fire,
nearly the entire field site had been burned
within the preceding 4-5 yr of our study, with
relatively few patches having been unburned for
longer periods. We monitored prairie-chickens
primarily on privately owned land that is man-
aged for livestock and grazed seasonally with
cattle. However, one property included a single
pasture that was grazed year-round with bison
(Bison bison). Stocking rates are light to moderate
throughout the area (2-2.5 AUM/ha). Cattle and
bison are allowed to graze on burned areas of the
pastures preferentially.

METHODS

Capture and monitoring Prairie-Chickens

We captured prairie-chickens on leks between
mid-March and late-April using standard walk-
in funnel traps (Schroeder and Braun 1991). We
aged and determined gender for each captured
prairie-chicken based on plumage and secondary
sex characteristics (Henderson et al. 1967). We
marked all captured prairie-chickens with
uniquely numbered metal leg bands and
equipped females with a rump-mounted 22-g
solar-powered ARGOS/GPS transmitters (PTT-
100, Microwave Telemetry, Columbia, Maryland,
USA). GPS transmitters collected locations
throughout the year with an estimated error of
+18 m. From 1 March to 31 August, transmitters
recorded approximately one location per hour
from 6:00 to 19:00 and two nocturnal locations at
0:00 and 1:00. To conserve battery life in the win-
ter (1 September to 28 February), we pro-
grammed transmitters to collect one location
approximately every two hours from 6:00 to
19:00 and two nocturnal locations at 0:00 and
1:00. We monitored hens remotely by download-
ing GPS locations from the ARGOS server as
data became available. We only included females
in the subsequent analysis due to the limited
number of locations from males at our study site.

We monitored female locations daily during
the spring for nesting activity using GPS satellite
locations. Once a female’s activity became local-
ized to a small area for three or more days, we
located nests by ground searching the area corre-
sponding to the transmitter error around GPS
points where the female had localized. We
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flushed females only once during the incubation
period to record clutch size and the Universal
Transverse Mercator coordinates of the nest. To
determine nest fate, we only revisited a nest after
the female was determined to have departed the
nest based on GPS locations.

We separated prairie-chicken locations into
four behaviorally distinct periods (lekking, nest-
ing, post-nesting, and nonbreeding seasons) to
account for changes in resource use throughout
the year. Individuals could transition between
periods independently, resulting in considerable
temporal overlap for some periods among indi-
viduals (e.g., some individuals can begin and
end the nesting period sooner or later than others
depending on nest initiation and failure dates).
The lekking period began on 15 March of each
year, corresponding to the earliest date hens
begin attending leks, and ended when an indi-
vidual began incubating a nest. We defined the
nesting period as the period from the start of nest
incubation for each hen to when each nest
hatched or failed. We only used nest locations for
analysis during the nesting period. The post-
nesting breeding season encompasses all loca-
tions after a hen’s nest hatched or failed until 14
September, which corresponds to the approxi-
mate timeframe the last broods were breaking up
for the fall/winter season. Preliminary analysis
revealed little difference in habitat selection
between hens with and hens without broods, so
all hens were pooled during the period for the
final analysis. The nonbreeding season encom-
passed the remainder of the year (15 September—
14 March) and included all nonbreeding activi-
ties.

Acquisition of GIS data

For each year of the study, we developed habi-
tat variables related to grassland management,
energy development, and the environment for
the lekking, nesting, post-nesting, and nonbreed-
ing season (Table 1). We determined the timing
and distribution of prescribed fires and wildfires
from GIS (geographic information systems) lay-
ers acquired from land managers on properties
where we tracked prairie-chickens. To measure
the use of different vegetation patches that result
from fire and grazing, we converted time since
fire layers into four discrete categories:
0-12 months since fire, 13-24 months since fire,
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Table 1. Explanatory variables used to model habitat
use of Greater Prairie-Chickens during the lekking,
nesting, post-nesting, and nonbreeding seasons in
Osage County, Oklahoma, between 2014 and 2017

Covariate Description
Energy
development
Oil well Distance to nearest active well pad or
tank battery
Power line Distance to the nearest power line
Road Distance to the nearest primary road
Oil density The number of wells within a specified
buffer around a point. The buffered
areas start at 1 km? and increase by
0.5 km” up to 5 km?
Grassland
management
Time Since Fire ~ Categorical variable for time since fire
(TSF) measured in 12-month intervals
tsf-0-12 Patches 0-12 months post-fire.
Reference category during analysis
tsf-13-24 Patches 13-24 months post-fire
tsf-25-36 Patches 25-36 months post-fire
tsf->36 Patches >36 months post-fire
Distance to Distance to the nearest edge between
patch edge two time since fire patches
Environmental
Lek Distance to lek where a hen was
captured or likely bred in a season
Woodlands Distance the nearest woodland
patches >0.5 ha
Elevation Absolute distance above sea level
in meters
Slope Measured in degrees values range
from 0 to 90
Topographic Relative landscape location within
Position a neighborhood with a 400-meter
Index (TPI) radius. Values range from —1 to

1 (—1 = drainage or valley, 1 = ridge or
hilltop).

25-36 months since fire, and patches that were
>36 months since fire. All time since fire cate-
gories >36 months post-fire were combined due
to their relatively limited availability, and the fact
that previous research at our study site has
shown that biomass accumulation generally pla-
teaus after 36 months resulting in structurally
similar patches (Fuhlendorf et al. 2006, 2009). We
used the 0- to 12-month category as the reference
category in subsequent analyses (Therneau
2015), meaning the estimated use of the remain-
ing patches is relative to the use of patches
0-12 months post-fire. We selected the 0- to 12-
month category as our reference level because
this is the most common time since fire on the
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landscape due to the extensive use of prescribed
fire as a management tool in the Flint Hills Ecore-
gion (Robbins et al. 2002). Additionally, as the
distance to the edges of time since fire patches
have been shown to be an important variable for
prairie-chicken habitat use in other studies (Pat-
ten et al. 2007, Hovick et al. 2015a), we calcu-
lated the Euclidian distance to the nearest time
since fire patch edge across the landscape for
each year.

We manually digitized the location of all oil
facilities (pump jacks, gas wells, and tank batter-
ies), power lines, county roads from the National
Agricultural Imagery Program (NAIP), acquired
in 2015, and GIS layers were updated based on
landowner and county records in addition to
being ground-truthed in 2015 and 2016. We log-
transformed all distance variables to model the
decreasing effect of a feature with increasing dis-
tance (Dzialak et al. 2012). Additionally, we cal-
culated the density of oil wells, power lines, and
roads at a prairie-chicken locations at multiple
scales. We measured the density by buffering a
prairie-chicken location and dividing the number
of wells or length of road or power lines by the
area of the buffer. Buffers ranged from 100 to
500 ha, increasing incrementally by 50 ha
(Plumb et al. 2019). However, as all three density
measurements were highly correlated (Pearson’s
r > 10.7]), we only considered density of oil wells
during model development.

Additionally, we measured a number of envi-
ronmental variables that are known to influence
grouse habitat use. We calculated absolute eleva-
tion and slope using a 10-meter resolution digital
elevation map (U.S. Geological Survey 2015). We
calculated the Topographic Position Index (TPI)
across the landscape by dividing the elevation at
each cell by the average elevation of all cells
within a 400-meter neighborhood. TPI maps ran-
ged from —1 to 1 with sites with TPI values close
to 1 representing ridges or high points and sites
with TPI values close to —1 representing low
points or valleys (Guisan et al. 1999). We manu-
ally digitized all patches of continuous wood-
lands >0.5 ha using aerial imagery from the
NAIP acquired in 2015. Similar to development
variables, we log-transformed distance to trees.
Tree cover was the only additional vegetation or
land cover metric considered as our study site is
composed of a relatively continuous grassland,
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with few other cover classes outside of areas
developed for oil and gas and the crosstimber
woodlands. Further, time since fire and grazing
are the primary drivers of vegetation structure
and composition at our study site so we felt that
the use of the time since fire covariates and a sin-
gle cover class for woodlands would sufficiently
capture broad-scale variation in the plant com-
munity (Fuhlendorf et al. 2006, Hovick et al.
2015¢).

Discrete choice models

We used discrete choice models to evaluate
prairie-chicken resource use during the lekking,
nesting, post-nesting, and nonbreeding seasons.
Discrete choice models assume selection is the
result of a decision between a finite set of habitat
units that are available to an individual at a
given time (i.e., choice set). In this study, we
defined a choice set as three random locations
and one used location. We chose to use discrete
choice analysis because it allows the resource
units available to an individual to change with
time, which was necessary to account for the
changing availability of seral stages associated
with the time since fire. This method can also
accommodate continuous and categorical vari-
ables (Cooper and Millspaugh 1999, McDonald
et al. 2006). We conducted our analysis using
Cox proportional hazard mixed models, where
lek sites were included as a random intercept
using the COXME package in program R (Ther-
neau 2015, Brooke et al. 2016). In this analysis,
we presumed that individual responses to land-
scape features would be uniform, and thus exam-
ined population-level responses to landscape
features. This corresponds to a type I resource
selection study as defined by Thomas and Taylor
(2006). However, we used lek sites as a random
variable to account for the fact that individuals
have strong fidelity to their lek sites, and there
may be variation in habitat conditions around
individual leks that may not be included in our
models. For all models, we performed a likeli-
hood ratio test to determine whether a random
effect improved model fit over a fixed effect only
model.

We analyzed prairie-chicken resource use at
two scales that correspond to the second-order
and third-order selection as defined by Johnson
(1980). For second-order selection (e.g., selection
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of home ranges into the broader landscape), we
defined availability as a circular buffer around
each used location with radii corresponding to
the average cumulative distance moved by an
individual in a 24-h period for each period
(lekking = 1755 m, post-nesting = 905 m, non-
breeding = 1755 m; Boyce et al. 2003). We
defined a choice set for second-order selection as
a single used point and three random points
drawn from within the circular buffer associated
with that used location. For availability at the
third-order scale of selection (e.g., selection
within a home range), we selected choice sets
from within an individual’s home range for the
lekking, post-nesting, or nonbreeding period. We
calculated home ranges using Brownian bridge
movement models (BBMM; Horne et al. 2007)
using the BBMM package in program R (Nielsen
et al. 2013). We used 99% home ranges to capture
the entire extent of an area used by prairie-chick-
ens (Plumb et al. 2019).

As we were only considering landscape-level
variables and nest sites represent discrete points
on the landscape, we only analyzed nest-site
selection at one scale of selection corresponding
to second-order selection (Hovick et al. 2015b).
Based on previous literature that found that the
majority of nests occur within 2 km of lek sites
(McNew et al. 2013, Hovick et al. 2015b), we
selected available locations from a 2-kilometer
buffer around lek sites.

Model development

As we considered a large number of covariates
across several scales and seasons, we used a mul-
ti-step information-theoretic approach to develop
models describing prairie-chicken habitat use for
each season and definition of availability (Burn-
ham and Anderson 2002, LeBeau et al. 2017). We
compared all subsequent models using small
sample-corrected Akaike’s information criterion
(AICc; Burnham and Anderson 2002). To avoid
multicollinearity, we used Pearson’s correlation
to test for correlations among all pairwise combi-
nations of variables, and correlated variables
(r > |0.70]) were excluded from the same model.

Based on the literature, we separated habitat
variables into four groups representing environ-
mental variables, grassland management (i.e.,
time since fire), oil well density variables, and
proximity to energy development variables
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(Table 1; Hovick et al. 20154, 2015b, Winder et al.
2014b, 2017b). To account for known prairie-
chicken habitat associations, we developed a
base model for each season and availability from
the environmental variable group (Webb et al.
2012, LeBeau et al. 2017). We then compared
combinations of univariate and multivariate
models using AICc and the model with the low-
est AICc for each season, and scale was used in
subsequent steps. To determine whether grass-
land management, proximity to energy develop-
ment, and density of oil wells influenced prairie-
chicken habitat use, we added each variable from
these three suites to the best-supported environ-
mental model for each period. We considered
variables as influencing selection if they substan-
tially improved model fit (models performed bet-
ter than 2 AICc wunits than the base
environmental model). If more than one density
variable was supported, we retained only the
scale with the lowest AICc score. We added com-
binations of supported energy development and
grassland management-related variables to the
base model to develop the “best” model describ-
ing prairie-chicken resource use based on AICc
scores. We only considered covariates significant
within the top model if beta estimates had 90%
confidence intervals that did not overlap zero.

We calculated the 90% confidence intervals
using bootstrap methods that treated the individ-
ual as the sampling unit (Manly et al. 2002). By
resampling the population at the individual level
and using a higher value of o (0.1), we attempted
to account for non-independence among choice
sets within individuals and provide more conser-
vative estimates of habitat selection. To calculate
the bootstrap confidence intervals, we randomly
resampled with replacement choice sets associ-
ated with individual prairie-chickens and refitted
the top model for each scale and period 500 times
(Manly et al. 2002). We then calculated percentile
confidence intervals from the resulting distribu-
tion of the coefficients estimated from the boot-
strap sample distribution.

Model validation

To evaluate model fit, we performed k-fold
cross-validation using methods described by
Boyce et al. (2002) by randomly assigning each
choice set (one used location and three associated
available locations) to 10 equal-sized groups. For
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each iteration, we withheld one group as a test
set and refitted the top model for each scale and
period with the remaining nine training sets.
Using the coefficients estimated from the training
sets, we predicted the probability of use for used
locations in the test group. We divided the result-
ing predictions into ten equal-sized classes based
on percentiles, with class 1 having the lowest
probability of use and class 10 having the highest
probability of use. We then compared the num-
ber of used locations in each class to the class
rank using Spearman’s rank correlation coeffi-
cient (r;). We repeated this procedure for all ten
validation sets, and the average Spearman’s rank
coefficients from the ten iterations are presented
for the top model for each scale and period.

We generated predictive surfaces for the aver-
age prairie-chicken in each season for the two
scales of selection to visualize the results of the
discrete choice analysis. We placed a 90 x 90 m
grid over the study area and calculated the prob-
ability of use for each cell from the covariates of
the top model in each season and scale. As the
distribution of time since fire patches changes
from year to year, we used prescribed fire data
from 2015 to generate maps. Weather and habitat
variables were uniform throughout the study
period, so we selected 2015 to make predictions
as this was the midpoint of our study. We then
classified relative use into five quantiles ranging
from lowest predicted use to the highest pre-
dicted use.

Thresholds of avoidance

We used CDFs to determine prairie-chicken
response thresholds to oil and gas infrastructure.
Cumulative distribution functions provide a
graphical method of evaluating selection—neu-
tral-avoidance behavior with continuous vari-
ables and large data sets (Dunkin et al. 2009,
Tanner et al. 2015) and are conceptually similar
to Manly’s selection ratios (Manly et al. 2002).
Specifically, CDFs allow for thresholds of selec-
tion/avoidance to be determined through the
interpretation of the shape of the distribution
function. Selection behaviors relative to features
on the landscape can be described by subtracting
the relative cumulative frequency of the observed
relocations (G[x]) from the cumulative frequency
of randomly distributed points (F[x]) over the
same study area (G[x])-F[x]; Dunkin et al. 2009).
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This method provides a graphical index of selec-
tion behavior as the slope of the resulting curve
describes how the distribution of animal reloca-
tions differs from if an animal’s locations were
distributed randomly relative to features on the
landscape. For example, a negative slope
(slope < 0) indicates an avoidance as random
points are accumulating faster than observed
relocations over a specified distance. Similarly, if
the slope is positive (slope > 0), random points
are accumulating slower than observed points,
suggesting there are more animal locations
within a given distance from a feature than
would be expected if relocations were randomly
distributed across the landscape.

To test for avoidance thresholds for different
types of infrastructure throughout the year, we
calculated separate CDFs for each infrastructure
type during each biological period and deter-
mined at what point response to a feature
changes based on where the slope of the CDF
curve changed. To ensure our estimates were
comparable to the discrete choice analysis, we
used a similar definition of availability for each
biological period to draw random locations for
the CDF analysis. This was done by merging the
circular buffers used to define available for the
second-order discrete choice models to create a
single polygon that encompassed the same spa-
tial extent for each biological period. We choose
to only compare the results of the CDF analysis
to the second-order discrete choice models,
because we felt the broader definition of avail-
able for the second-order models was more
appropriate for estimating landscape-level avoid-
ance thresholds compared to the narrower defi-
nition of available used for the third-order
discrete choice analysis. For each season, we gen-
erated three random points for every prairie-
chicken location within the availability polygon
and calculated the Euclidian distance (m) from
random and used locations to the closest o0il well,
power line, and road. For the lekking, post-nest-
ing, and nonbreeding seasons, we calculated the
(G[x]—F[x]) function based on prairie-chicken
and random locations for every 50-m interval (0
49.999 m, 50-99.99 m, etc.). Due to our small
sample size of nest sites, we used 100-m intervals
for the nesting season CDF analysis to reduce the
number of distance bins with no recorded
prairie-chicken nests. We repeated this process
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thirty times for each structure in a season and
took the mean CDF value for each distance inter-
val to create an average CDF curve (Martin et al.
2012, Tanner et al. 2015).

To estimate the location of avoidance thresh-
olds, we used segmented linear regression to
estimate the approximate point at which the
slope of the CDF curve changes. Segmented
regression allows the relationship between a
response variable (CDF value) and an explana-
tory variable (distance to feature) to be described
by two or more linear segments that are con-
nected at one or more change points (Muggeo
2008). We classified the response of female
prairie-chickens to development based on the
slope of the first linear segment, with negative
slopes indicating avoidance, positive slopes indi-
cating an attraction, and slopes with confidence
intervals that included 0 as showing no response.
In cases where female prairie-chickens were
determined as either avoiding or being attracted
to a feature, we used the change point and asso-
ciated confidence intervals to estimate the
approximate distance at which a prairie-chicken’s
response to a structure type changed. As our
interest was specifically in identifying prairie-
chicken response thresholds to different land-
scape features, we restricted the interpretation
and discussion of CDF curves to the initial shape
of the curve near the feature and not subsequent
fluctuations in response direction.

As CDF models are relatively new in the litera-
ture, we validated the threshold estimates from
the CDF curves using a procedure analogous to
segmented regression to estimate avoidance
thresholds within the context of a resource selec-
tion framework (Boulanger et al. 2012). To esti-
mate avoidance thresholds for each type of
infrastructure during each period, we created a
suite of new threshold variables where we set all
distances greater than or equal to the predicted
threshold as equal to the threshold value. For
example, to test for a threshold at 500 m from
power lines, we set all distances >500 m from
power lines as equal to 500 m. To determine the
optimal threshold value for each structure in a
biological period, we created a threshold variable
for every 50-meter increment between 50 and
1000 m. The individual threshold variables were
then added to the top model for each period, and
models with threshold variables were then
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ranked using AICc. The threshold variable con-
tained in the model with the lowest AICc was
considered the best for describing prairie-chicken
response to an infrastructure type. We only per-
formed this analysis using models based on the
second-order level of selection to ensure our
results were comparable with the CDF analysis.

REsuLTs

We monitored a total of 30 female prairie-
chickens between 2014 and 2016, with all
individuals contributing locations to the lekking
period, 27 to the post-nesting period, and 23
individuals to the nonbreeding season analyses.
These individuals contributed 805, 2619, and
3674 GPS locations to the lekking, post-nesting,
and nonbreeding analyses, respectively. We
included 38 nests (33 first attempts and five ren-
ests) in the nest-site selection analysis. Nest suc-
cess was 48% and 40% for first attempts and
renests.

Habitat selection

The spatial scale and biological period influ-
enced the results of the discrete choice analysis,
with different variables being selected as impor-
tant, resulting in different levels of predicted use
across the landscape in each season and scale
(Fig. 1). The top models for second-order selec-
tion (availability defined by circular movement
buffers) typically differed from models describ-
ing third-order selection (availability defined by
individual’s home ranges) in the same period by
the addition of one or more variables typically
related to oil and gas development. Through
most periods and scales, female prairie-chickens
showed a consistent attraction to lek sites,
selected high values of Topographic Position
Index (TPI) and elevation while avoiding
wooded areas (Fig. 1; Tables 2-5). Distance to oil
wells and density of oil wells were highly corre-
lated for all periods and scales (r > |0.7]), so we
only considered these variables in separate mod-
els.

Lekking period.—The environmental model for
the lekking period at the second-order scale
included distance to woodlands, distance to
associated lek, TPI, and elevation (Table 2). The
inclusion of power lines and time since fire
offered a substantial improvement over the
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environmental ~model for this  period
(AAICc = 40.95). Prairie-chickens used all time
since fire patches that were >13 months post-fire
more than patches 0-12 months post-fire at the
second-order level (Table 2). Additionally,
prairie-chickens showed an avoidance of power
lines during this period (B =0.13, 90%
CI = 0.064-0.19). The second-best model for this
period and scale contained only the environmen-
tal variables and time since fire (AAICc = 4.58).

The environmental model for the third-order
level of selection during the lekking period con-
tained elevation, and TPI (Table 2). The addition
of time since fire and distance to oil wells
resulted in substantial improvements over the
environmental model (AAICc = 12.72). Similar to
the model for second-order availability, prairie-
chickens used all patches that were >13 months
post-fire more than recently burned areas
(0-12 months post-fire; Table 2). Additionally,
the probability of use increased in areas of
prairie-chicken home ranges that were relatively
close to oil wells (B = —0.20, 90% CI = —0.31 to
—0.09; Table 2). The next best performing model
contained only elevation, TPI, and time since fire
(AAICc = 6.9).

The model describing availability at the sec-
ond-order selection performed well with new
data during cross-validation (average r; = 0.89),
while the model for third-order selection did not
have as high of predictive power for this period
and should be interpreted with caution (r; = 0.6).
Further, the two models differ in how they sug-
gest female prairie-chickens respond to oil and
gas infrastructure with the second-order model
showing avoidance of power lines and the third-
order model showing an attraction to oil wells.

Nest-site selection.—The top model describing
prairie-chicken nest-site selection contained the
variables time since fire, distance to woodlands,
and Topographic Position Index (Table 3). Simi-
lar to the lekking period, female prairie-chickens
avoided woodlands (B =0.78, 90% CI = 0.53—
2.04) and preferred to use area with high TPI
(B=13.82, 90% CI = 0.45-8.28) when selecting
nest sites. Female prairie-chickens showed a
trend toward using patches >13 months post-fire
for nest sites compared to recently disturbed
patches, with nests preferentially being placed in
patches 25-36 months post-fire and patches
>36 months post-fire (Table 3). The inclusion of
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Fig. 1. Predicted probability of use by Greater Prairie-Chickens during four behavioral periods at two spatial
scales in Osage County, Oklahoma, between 2014 and 2016. Predictive surfaces for each season were derived
from beta coefficients from separate discrete choice models for each scale and period. The availability at the sec-
ond-order scale was based on circular movement buffers (equal to the average cumulative daily distance moved
in a period) around individual locations, while available at the third-order scale was based on actual home
ranges of individual Greater Prairie-Chickens.
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Table 2. Beta coefficients, odds ratios, standard errors, and confidence intervals for lekking period models
describing availability at the second-order selection (based on movement-based buffer) and third-order selec-
tion (within home range selection) for Greater Prairie-Chickens monitored in Osage County, Oklahoma,

between 2014 and 2016
90% CI
Habitat variable B Hazard ratio Standard error Lower Upper
Second-order

Distance to Lek —0.32 0.72 0.07 —0.42 —0.25
Distance to woodland 0.72 2.05 0.14 0.495 0.94
Topographic Position Index 1.99 7.32 0.42 1.38 2.66
Elevation 0.022 1.02 0.005 0.015 0.03
Power lines 0.13 1.14 0.05 0.064 0.19
Time Since Firet

0-12 months post-fire 0

13-24 months post-fire 0.55 1.73 0.14 0.31 0.76

25-36 months post-fire 1.08 2.94 0.19 0.80 1.36

>36 months post-fire 0.30 1.36 0.14 0.096 0.47

Third-order

Topographic Position Index 1.94 6.94 0.39 1.36 2.61
Elevation 0.006 1.01 .003 0.001 0.01
Distance to oil wells —-0.20 0.82 .063 —0.31 —0.09
Time since firet

0-12 months post-fire 0

13-24 months post-fire 0.61 1.84 0.15 0.37 0.82

25-36 months post-fire 0.41 1.50 0.18 0.098 0.75

>36 months post-fire 0.29 1.34 0.16 0.06 0.56

+ Beta coefficients interpreted relative to the reference category 0-12 months post-fire.

time since fire provided a substantial improve-
ment over the environmental model that con-
tained TPI and distance to woodlands
(AAICc = 12.47). The model containing distance
to associated lek was also competitive with the
top model (AAICc = 0.89); however, the 90%
confidence intervals for distance to lek over-
lapped zero (B = —0.59, 90% CI = —1.62-0.26).
Results from model validation for nest sites sug-
gested that the top model only had moderate

predictive value (r; = 0.44). However, this may
be in part due to our small sample size (38 nests),
which may have resulted in high variance in
prediction results for test data sets during cross-
validation.

Post-nesting period.—The environmental model
for the second-order during the post-nesting per-
iod contained TPI, elevation, distance to associ-
ated lek, and distance to woodlands (Table 4).
The addition of time since fire resulted in a

Table 3. Beta coefficients, odds ratios, standard errors, and confidence intervals for nest-site selection model for
Greater Prairie-Chickens monitored in Osage County, Oklahoma, between 2014 and 2016

90% CI
Habitat variable B Hazard ratio Standard error Lower Upper

Topographic Position Index 3.82 45.63 2.19 0.45 8.28
Distance to woodlands 0.78 2.184 0.38 0.53 2.04
Time Since Firef

0-12 months post-fire 0

13-24 months post-fire 3.48 3242 1.94 1.81 22.04

25-36 months post-fire 453 92.96 2.04 2.64 38.08

>36 months post-fire 4.60 99.62 1.97 2.97 37.11

+ Beta coefficients interpreted relative to the reference category 0-12 months post-fire.
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Table 4. Beta coefficients, odds ratios, standard errors, and confidence intervals for the post-nesting period mod-
els describing availability at the second-order selection (based on movement-based buffer) and third-order
selection (within home range selection) for Greater Prairie-Chickens monitored in Osage County, Oklahoma,
between 2014 and 2016

90% CI
Habitat variable B Hazard ratio Standard error Lower Upper
Second-order
Distance to Lek —0.11 0.90 0.05 —0.18 —0.05
Distance to Woodlands 0.89 2.45 0.17 0.72 1.07
Topographic Position Index 1.05 2.86 0.24 0.71 1.41
Elevation 0.03 1.03 0.02 0.03
Oil Well Density (1.5 km?) —0.15 0.86 0.05 —0.18 —0.12
Distance from Power Lines 0.43 1.54 0.05 0.36 0.51
Distance to Primary Road 0.06 1.06 0.03 0.03 0.09
Time Since Firef
0-12 months post-fire 0
13-24 months post-fire -1.08 0.34 0.09 -1.23 —0.94
25-36 months post-fire —0.69 0.50 0.11 —0.84 —0.54
>36 months post-fire -1.25 0.29 0.13 —1.46 —1.04
Third-order
Distance to Lek —0.49 0.61 0.03 —0.55 —0.43
Distance to Woodlands 0.31 1.36 0.08 0.19 0.44
Topographic Position Index 1.46 4.32 0.16 122 1.69
Distance from Power Lines 0.19 1.21 0.03 0.14 0.23
Time Since Firef
0-12 months post-fire 0
13-24 months post-fire —0.32 0.73 0.07 —0.42 —0.21
25-36 months post-fire 0.064 1.07 0.07 —-0.05 0.18
>36 months post-fire 0.061 1.06 0.08 —0.08 0.19
t Beta coefficients interpreted relative to the reference category 0-12 months post-fire.
substantial improvement over the environmental environmental = model  for  this  scale

model (AAICc = 143.7) and showed female
prairie-chickens used patches that were
0-12 months post-fire more than any other time
since fire category (Table 4). The inclusion of oil
and gas infrastructure resulted in substantial
improvements over the environmental model as
well (AAICc = 325.6), indicating female prairie-
chickens avoided areas close to power lines
(B =043, 90% CI = 0.36-0.51), primary roads
(B = 0.06, 90% CI = 0.03-0.09), and areas of high
oil well density at the 1.5 km? scale (B = —0.15,
90% CI = —0.18 to —0.12; Table 4). The second-
best model for the post-nesting period for the
second-order contained distance to oil wells
rather than oil well density (AAICc = 44.08).

The environmental model for the post-nesting
period at the third-order level of selection
included distance to woodlands, distance to leks,
and TPI (Table 4). The inclusion of time since fire
and distance to power lines improved on the

ECOSPHERE % www.esajournals.org

(AAICc = 68.47). Female prairie-chickens used
areas 1324 months post-fire less than patches
that were 0-12 months post-fire, but the
confidence intervals for patches 24-36 months
post-fire and >36 months post-fire included zero
suggesting there was no difference in use
between these patches and patches 0-12 months
post-fire based on availability within home
ranges (Table 4). Female prairie-chickens showed
an avoidance of power lines within their home
range during this period (f=0.19, 90%
CI = 0.14-0.23). The next best performing model
contained oil well density instead of distance to
power lines (AAICc = 33.3).

The top model for the second-order had high
predictability with new data (r; = 0.93). Similar
to the lekking period cross-validation, the model
for the third-order selection did not perform as
well at predicting habitat use (r; = 0.7). The sec-
ond-order model suggested a stronger avoidance
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Table 5. Beta coefficients, odds ratio, standard error, and confidence intervals for nonbreeding season models
describing availability at the second-order selection (based on movement-based buffer) and third-order selec-
tion (within home range selection) for Greater Prairie-Chickens monitored in Osage County, Oklahoma,

between 2014 and 2016
90% CI
Habitat variable B Hazard ratio Standard error Lower Upper
Second-order

Distance to Lek —0.39 0.68 0.04 —0.46 -0.32
Distance to Woodlands 0.73 2.06 0.06 0.59 0.85
Topographic Position Index 4.02 55.9 0.18 3.72 4.30
Slope —0.04 0.96 0.005 —0.05 —0.03
Distance to Burn Unit Edge 0.07 1.07 0.01 0.05 0.09
Oil Well Density (4 km?) —0.31 0.73 0.03 —0.37 —0.26
Distance to Power Lines 0.37 1.45 0.03 0.33 0.42
Distance to Roads 0.07 1.06 0.02 0.02 0.10
Time Since Firef

0-12 months post-fire 0

13-24 months post-fire —0.57 0.57 0.10 —0.67 —0.46

25-36 months post-fire —0.05 0.95 0.11 -0.18 0.08

>36 months post-fire —0.40 0.67 0.13 —0.51 —0.29

Third-order

Distance to Lek —0.23 0.79 0.03 —0.30 -0.17
Distance to Woodlands 0.09 1.09 0.02 0.05 0.14
Topographic Position Index 4.14 62.7 0.18 3.86 4.39
Slope —0.04 0.96 0.005 —0.05 —0.03
Distance to Burn Unit Edge 0.05 1.05 0.009 0.04 0.06
Oil Well Density (3.5 km?) -0.29 0.75 0.03 —0.36 —0.25
Distance to Power Lines 0.33 1.38 0.03 0.28 0.37
Time Since Firef

0-12 months post-fire 0

13-24 months post-fire —0.71 0.49 0.07 —0.82 —0.60

25-36 months post-fire -0.07 0.94 0.08 -0.19 0.08

>36 months post-fire —0.24 0.79 0.06 —0.33 —0.15

+ Beta coefficients interpreted relative to the reference category 0-12 months post-fire.

of energy development compared to the third-
order model, with female prairie-chickens avoid-
ing roads and high densities of oil wells in addi-
tion to power lines at the second-order scale.
Nonbreeding season.—The environmental model
for second-order selection during the nonbreeding
season included distance to lek, distance to wood-
lands, TPL, and slope (Table 5). The addition of
fire-related variables and energy development
variables offered a substantial improvement
over the environmental model (AAICc = 476.8).
Patches burned in the previous 12 months were
used preferentially over patches that were 13—
24 months post-fire and >36 months post-fire, but
the 90% confidence interval for patches 24—
36 months post-fire included zero (Table 5). Addi-
tionally, female prairie-chickens appeared to
avoid time since fire patch edges during the
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nonbreeding season (B =0.07, 90% CI = 0.05-
0.09). Female prairie-chickens avoided areas close
to power lines (B =0.37, 90% CI = 0.33-0.42),
areas close to roads (B = 0.06, 90% CI = 0.02-0.1),
and selected areas with lower densities of wells
within 4 km®> (B = —0.31, 90% CI=—-037 to
—0.26). The second-best model contained distance
to oil wells instead of the density of wells
(AAICc = 56.1).

The environmental model describing third-
order selection during the nonbreeding season
was similar to the second-order model in that it
contained distance to associated lek, distance to
woodlands, TPI, and slope (Table 5). The addi-
tion of time since fire and energy development
variables greatly improved model fit over the
environmental model (AAICc = 285.32). Prairie-
chickens showed a trend toward using patches

December 2019 *¢ Volume 10(12) ** Article 02982



BWallis

Highlight



BWallis

Highlight





0-12 months post-fire more than any other times
since fire, but the 90% confidence intervals for
patches 25-36 months post-fire included zero
(Table 5). Distance to time since fire patch edge
was also supported as an important variable
with female prairie-chickens avoiding areas close
to edges (B = 0.05, 90% CI = 0.04-0.06). At the
third-order scale, female prairie-chickens
avoided power lines (B = 0.33, 90% CI = 0.28-
0.37) and areas with high numbers of oil wells at
the 3.5 km? scale (B = —0.29, 90% CI = —0.36 to
—0.25; Table 5). The second-best performing
model indicated avoidance of roads, but the con-
fidence interval for roads included zero
(AAICc = 0.45, road B =0.02, 90% CI = —0.01-
0.04).

Both models for the nonbreeding season
performed well under cross-validation and
provided similar levels of accuracy when pre-
dicting use for new prairie-chicken locations
(second-order r, = 0.89; third-order r; = 0.85).
The two nonbreeding season models differed by
the inclusion of distance to roads in the second-
order model and different oil well density
variables.

Thresholds of avoidance

Lekking period.—The CDF curves developed for
the lekking period indicated female prairie-chick-
ens avoided power lines but showed a neutral
response to oil wells and roads during the lek-
king season (Fig. 2a—c). The change point esti-
mated by segmented regression for power lines
during the lekking period indicates an avoidance
threshold at approximately 573 m (95%
CI = 546-599). The 95% confidence intervals for
the initial slope estimated by segmented regres-
sion for the CDF curves for roads and oil wells
during this period both overlapped zero
(Appendix S1: Table S1). The CDF curves pro-
vided similar results to the discrete choice mod-
els that incorporated threshold variables. The
discrete choice models estimated an avoidance
threshold at 700 m for power lines and no
threshold from roads and oil wells (Appendix S1:
Table S2-54).

Nest-site selection.—The CDF curves for nest
sites indicate little response to oil and gas infras-
tructure (Fig. 2d—f). The CDF curves for all three

ECOSPHERE % www.esajournals.org

LONDE ET AL.

features showed a neutral to a negative response
to energy development, with the 95% confidence
intervals for the initial slope estimated by the
segmented regression including 0 for all three
curves (Appendix S1: Table S1). The discrete
choice models that included threshold variables
suggested a similar response to infrastructure,
with no threshold variables offering any
improvement over the original model for nest-
site selection (Appendix S1: Table S2-54).

Post-nesting period—The CDF analysis indi-
cated that female prairie-chickens avoided power
lines, roads, and oil wells during the post-nesting
period (Fig. 2g—i). The CDF curves for all three
structures showed an initially negative trend up
to the change point (Appendix S1). The avoid-
ance distance for power lines and oil wells was
estimated at 288 m (95% CI = 256-320) and
325 m (95% CI = 306-344), respectively. The
avoidance threshold for roads during the post-
nesting period was much smaller, with female
prairie-chickens avoiding roads by 74 m (95%
CI = 64-83). Similarly, the avoidance thresholds
selected by the discrete choice method indicted
female prairie-chickens avoided oil wells and
power lines by 400 m and roads by 100 m dur-
ing the post-nesting season (Appendix S1:
Table S2-54).

Nonbreeding season.—Cumulative distribution
function curves developed for the nonbreeding
season indicate that female prairie-chickens
avoided all three structures during this period
(Fig. 2j-1). Female prairie-chickens showed a
negative response to power lines up to 481 m
(95% CI = 451-510). The change point for the
CDF curve developed for roads in the nonbreed-
ing season indicated the avoidance thresholds
were approximately 88 m (95% CI = 73-93).
While the CDF curve for oil wells showed a neg-
ative slope for oil wells, no threshold was identi-
fied, suggesting that oil fields may influence
female prairie-chickens up to 1000 m away dur-
ing the nonbreeding season (Fig. 2g). The avoid-
ance thresholds selected by the discrete choice
models indicted female prairie-chickens avoided
power lines by 550 m and roads by 100 m dur-
ing the nonbreeding season (Appendix SI:
Table S2-54). Similar to the CDF analysis, no
threshold below 1000 m was identified for oil
wells during the nonbreeding season.
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Fig. 2. Cumulative distribution functions describing the distribution of Greater Prairie-Chicken locations rela-
tive to oil and gas infrastructure (column labels) during four behaviorally distinct life stages (row labels) in Osage
County, Oklahoma, USA, during 2014-2016. Positive initial slopes indicate an attraction to a feature, while nega-
tive initial slopes indicate avoidance of a feature. Avoidance thresholds estimated by segmented regression are

indicated by the vertical dashed lines (blue region indicates confidence intervals for each threshold estimate).

DiscussioN

By studying prairie-chicken habitat use in a
grassland managed for structural heterogeneity
that has also undergone development for oil and
gas production, we were able to assess the rela-
tive importance of rangeland management and
energy development for female prairie-chicken
habitat use. We found habitat use was influenced
by scale and seasonal period for most variables
considered. Time since fire was one of the most
consistent predictors of habitat use, but the use
of different time since fire patches varied across
periods. Prairie-chickens avoided areas near
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woodlands throughout the year, emphasizing
the potential for tree encroachment into
grasslands to fragment the landscape for prairie-
chickens. However, the response of female
prairie-chickens to energy development was com-
plex, with the relative importance of different
types of structures varying across life stages.
Notably, female prairie-chickens appeared to be
the most sensitive to oil and gas development
during the post-nesting and nonbreeding seasons,
two life stages that have received limited attention
in the literature for many grassland birds.

Spatial scale was an important factor in deter-
mining prairie-chicken response to variables
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included in our analysis. The second-order and
third-order models frequently differed by the
inclusion of one or more variables at the second-
order level of selection. This suggests that the
variables considered in our analysis influence the
structure of the landscape at broad spatial scales,
and prairie-chickens are likely responding to
these features through home range placement
rather than altering movements within their
home ranges. This is further supported by the
fact that the models developed at the second-
order scale tended to more accurately predict
prairie-chicken habitat use compared to models
developed at the third-order scale. Additional
variables, such as fine-scale vegetation structure
or composition measurements, may be needed to
predict within home range selection more accu-
rately. These results emphasize the need for the
consideration of multiple spatial scales and defi-
nitions of availability during resource selection
studies in order to best identify the scale at which
a species may respond to changes in its environ-
ment (Fuhlendorf et al. 2002, Boyce et al. 2003).
Time since fire was among the most consistent
drivers of habitat use for prairie-chickens, with
the importance of different time since fire patches
varying through the year. Selection in our study
was similar to patterns described in previous
research, with female prairie-chickens selecting
patches that were 2-3 yr post-fire in the lekking
and nesting period, then shifting use to patches
that were burned in the previous 12 months dur-
ing the post-nesting and nonbreeding seasons
(McNew et al. 2015, Winder et al. 2017b). Differ-
ential use of time since fire patches throughout
the year likely reflects the changing needs during
each life stage, such as the need for cooler ther-
mal sites and greater cover from predators dur-
ing the nesting season (Hovick et al. 2014c), or
improved foraging opportunities during the
post-nesting and nonbreeding season (Norton
et al. 2010). Despite these shifting preferences,
prairie-chicken habitat use was centered around
leks in all seasons, emphasizing the importance
of landscapes that have a variety of seral stages
juxtaposed near each other to accommodate the
various life-stage requirements of prairie-
chickens. Much of the research on the effects of
heterogeneity-based management of grasslands
has focused on the breeding season (Churchwell
et al. 2008, Hovick et al. 20150, 2015¢, McNew
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et al. 2015), but our results add to the growing
body of literature that demonstrates that grass-
land heterogeneity is critical throughout the
entire annual cycle (Hovick et al. 2014b, 2017,
Winder et al. 2017b).

Prairie-chickens showed a consistent avoid-
ance of woodlands during all life stages. These
results are similar to previous research that have
found prairie-chickens avoid nesting and estab-
lishing leks in areas with high tree cover (Merrill
et al. 1999, McNew et al. 2012, Hovick et al.
2015b). The application of frequent fires is a criti-
cal component of grassland maintenance, as fire
limits tree invasion into grasslands (Bond and
Keeley 2005). However, due to a history of fire
suppression, much of the Great Plains is threat-
ened with invasion by eastern redcedar (Junipe-
rus virginiana; Engle et al. 2008) and other woody
plants, potentially impacting remaining prairie-
chicken populations (Merrill et al. 1999, Fuhlen-
dorf et al. 2002, McNew et al. 2012). The use of
heterogeneity-based =~ management  practices
offers an important management strategy for
grasslands as it allows for the frequent burning
of grasslands, preventing tree encroachment,
while leaving portions of the landscape
unburned in a given year as wildlife habitat.

Prairie-chicken response to energy develop-
ment was variable across life stages with female
prairie-chickens showing minimal avoidance of
energy development during the nesting
period, while avoiding power lines during the
lekking, post-nesting, and nonbreeding seasons
and avoiding high densities of oil wells and
roads during the post-nesting and nonbreeding
season. Response to infrastructure has been sug-
gested to be related to avoidance of increased
human activity in areas of high-density develop-
ment (Lyon and Anderson 2003, Holloran
et al. 2015) or avoidance of potential perch sites
for predators (Knight and Kawashima 1993).
Understanding the mechanisms that drive
displacement of female prairie-chickens will aid
in assessing prairie-chicken response to future
development in different locations and different
infrastructure types. Additional work is needed
to understand the specific mechanisms that
cause grouse avoidance of energy infrastructure;
however, as roads, wells, and power lines
frequently occur together in our study area, it
may be challenging to disentangle structure-
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specific ~ mechanisms avoidance
behaviors.

Notably, while distance to oil wells was sup-
ported as being a potentially important predictor
of prairie-chicken habitat use during the post-
nesting and nonbreeding seasons at the second-
order level of selection, density-related variables
consistently provided better estimates of prairie-
chicken habitat use suggesting prairie-chickens
may be more sensitive to the number and spatial
arrangement of wells rather than distance to
wells. Similar patterns have been observed in
other grouse species (Holloran et al. 2015). Fur-
ther, the scale that female prairie-chickens
responded to oil well density varied with season,
with females responding most to smaller scales
in the post-nesting season (second-order = num-
ber of wells within 1.5 km) compared to the non-
breeding season (second-order = number of
wells with 4 km, third-order = number of wells
within 3.5 km). Additionally, the magnitude of
effect was stronger in the nonbreeding season
where the addition of a single oil well per km?
reduced probability of use by 27% compared to a
14% lower probability of use for the post-nesting
season.

Similar to the discrete choice models, results of
our threshold analysis indicated female prairie-
chickens avoided power lines throughout most
of the year and avoided roads and oil wells pri-
marily during the post-nesting and nonbreeding
season. Avoidance distances differed across the
season, but avoidance distances based on CDF
curves generally estimated avoidance thresholds
up to 300-600 for power lines, 300 m to as much
as 1000 m for oil wells, and approximately 80—
100 m from roads. While the CDF curves
appeared to estimate smaller avoidance thresh-
olds compared to the discrete choice analysis, the
general agreement of the two methods provides
a viable range of avoidance distances and
increase confidence that these thresholds have
biological significance to prairie-chickens. The
differences in response distance to specific types
of infrastructure, such as oil wells or power lines,
in different seasons, emphasize the need for con-
sideration of time of year and life stage when
considering the impacts of energy development.

Cumulative distribution function curves offer
a relatively simple and concise means of evaluat-
ing the distribution of an animal’s locations

driving
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around a discrete point (in this case oil and gas
infrastructure) and can provide thresholds of
avoidance or attraction that can inform predic-
tive model parameterization such as discrete
choice and become testable hypotheses in multi-
variate models. Because they are univariate,
CDFs used alone may provide an overly simplis-
tic representation of selection in that they fail to
account for the difference in habitat and the
influence of other landscape features on habitat
selection. For this reason, we suggest that results
of the CDF analysis be considered as conserva-
tive estimates of prairie-chicken avoidance
thresholds, and should be interpreted within the
context of models that account for the interaction
of multiple variables in habitat selection, such as
discrete choice analysis.

CONCLUSIONS

Our results demonstrate that prairie-chicken
habitat use varied across behavioral periods and
with the spatial scale with regard to a number of
landscape features at our study site. Time since
fire, avoidance of woodlands, and an attraction
to lek sites were consistent drivers of space use
across spatial scales and throughout the year,
while prairie-chicken’s response to oil and gas
infrastructure was more variable. In particular,
oil and gas development appeared to be more
influential at the second-order level of selection,
suggesting these features may impact prairie-
chicken more through home range placement
rather than movement within home ranges. Fur-
ther, prairie-chicken’s appeared to be more sensi-
tive to anthropogenic structures in the post-
nesting and nonbreeding seasons, avoiding a
greater variety of structures, high densities of oil
wells, and roads during these periods. Reintro-
duction of fire and grazing regimes that promote
grassland heterogeneity may be among the best
strategies for prairie-chicken conservation as
these strategies will create a variety of seral
stages that can be used as habitat throughout the
year and will maintain grasslands by preventing
woody plant encroachment. However, minimiz-
ing future fragmentation of grasslands from vari-
ous sources, including oil and gas development
and tree encroachment, will ensure the ongoing
utility of local management actions. Further, an
examination of multiple spatial scales and
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behavioral periods is critical for developing a full
understating of prairie-chicken response to
anthropogenic activities in grasslands. Our
results emphasize the importance of a more com-
prehensive approach to habitat selection studies,
as the use of multiple spatial scales and periods
allowed us to identify patterns of avoidance, par-
ticularly for oil and gas infrastructure, that may
not have been apparent under more restricted
investigations.
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[EXTERNAL] Osage EIS

1 message

Charles Wickstrom <cwixseg@gmail.com> Fri, Dec 20, 2019 at 9:19 AM

To: osagecountyoilgaseis@bia.gov

| respectfully request that the comment period for the Osage County EIS be extended until April 2020.

My personal comment is to thoughtfully consider the entire 566 page document, that was more than 5 years in the
making,

will require more time. The document was released on November 22 and the short comment period also overlapped with
Thanksgiving, Christmas, Hanukkah and Kwanza, and New Year’s celebrations.

There are several alternative options that if adopted will certainly generate lawsuits and/or at the least require action on
the part of the US Congress.

Let’s give this important document all the time needed for thoughtful consideration.

Respectfully your,

CcCww

Charles Wickstrom

Iron Hawk Energy Group, JV
321 S Boston Ave #201
Tulsa, OK 74103
918-289-9320

https://mail.google.com/mail/b/AH1rexRY_6snpgKGSthSF_QB9y-uJDd4hbj2zdjyONI1tvFE2nSi/u/0?ik=4dd8dedOaf&view=pt&search=all&permthid=thr...

EIS, Osage County Oil and Gas <osagecountyoilandgaseis@bia.gov>
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Francis Craig

From: mosby.halterman@bia.gov on behalf of EIS, Osage County Oil and Gas
<osagecountyoilandgaseis@bia.gov>

Sent: Friday, February 14, 2020 7:55 AM

To: Katie Patterson; Francis Craig

Subject: Fwd: [EXTERNAL] EIS Comment

Mosby Halterman

Regional Environmental Scientist
Eastern Oklahoma Region, BIA
P.O. Box 8002

Muskogee, OK 74402-8002
Phone: 918-781-4660

Fax: 918-781-4667

---------- Forwarded message ---------

From: Charles Wickstrom <cwixseg@gmail.com>
Date: Fri, Jan 17, 2020 at 2:02 PM

Subject: [EXTERNAL] EIS Comment

To: <osagecountyoilgaseis@bia.gov>

| was out stargazing last night in Osage County OKLAHOMA, unfortunately the blinking red lights on the Windmills
blocked my view; and | was showered with eagle feathers from dead eagles and the carcasses of ABBs that were ground
to a pulp by the windmill blades. Other than that the stargazing was really unbelievable.

Keep up the good work.

Charles Wickstrom

Iron Hawk Energy Group, JV
321 S Boston Ave #201
Tulsa, OK 74103
918-289-9320






Francis Craig

From: mosby.halterman@bia.gov on behalf of EIS, Osage County Oil and Gas
<osagecountyoilandgaseis@bia.gov>

Sent: Friday, February 14, 2020 8:05 AM

To: Katie Patterson; Francis Craig

Subject: Fwd: [EXTERNAL] Osage County Oil & Gas EIS

Mosby Halterman

Regional Environmental Scientist
Eastern Oklahoma Region, BIA
P.O. Box 8002

Muskogee, OK 74402-8002
Phone: 918-781-4660

Fax: 918-781-4667

---------- Forwarded message ---------

From: Winder, Calvin <cwinder@farmlandreserve.org>

Date: Wed, Feb 12, 2020 at 1:43 PM

Subject: [EXTERNAL] Osage County Oil & Gas EIS

To: osagecountyoilandgaseis@bia.gov <osagecountyoilandgaseis@bia.gov>

| would like to be included in the mailing list. Let me know if you need any further information.

Thanks,

Calvin Winder

Farmland Reserve, Inc.

79 S. Main Street, Suite 1000
Salt Lake City, UT 84111

cwinder@farmlandreserve.org






This e-mail and any attached files are confidential. If you are not the intended recipient, please delete this message immediately; Any use, retention,
dissemination, forwarding, printing, or copying of this e-mail is strictly prohibited.





