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PORTLAND, OREGON; WEDNESDAY, APRIL 22, 2015
9:03 a. m
* * *
PUBLI C MEETI NG

LARRY ROBERTS: (Good norning, everyone.
We're going to go ahead and get started here this
nor ni ng.

Before we get -- ny nane is Larry Roberts.
"' mthe Principal Deputy Assistant Secretary for
| ndi an Affairs at the Departnent of Interior.

| want to thank all of you for attending
this public neeting this norning.

Before we get started, we -- it's
traditional for Indian Affairs to start our tri bal
consultations and public neetings with -- wth a
bl essing and get us started off in a good way.

And so M. Vigil is going to -- Governor
Vigil is going to give us an openi ng bl essing.

(Bl essing by Governor Vigil.)

LARRY ROBERTS: Thank you.

So -- so this norning we have a nunber of
fol ks here fromthe Departnent of Interior that I
want to quickly introduce.

To ny left here is Vanessa Ray- Hodge.

She's with our Solicitor's Ofice.
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| have Rodi na Cave who is the Senior
Advi ser to the Assistant Secretary.

| have G na Jackson, who's a Senior Fellow
Wi th the Departnent.

And | have -- Angie Canpbell is with us.
She may be hel ping fol ks get registered this norning.

And Debra Burton fromthe Ofice of Indian
Servi ces.

And Bodie Shaw is here fromthe Regi onal
Director's Ofice.

And so this light is really bright. |
cannot see any of you out there. So |I apol ogize for
t hat .

So to get things started, we have a Power
Point that we're going to run through. It should
hopeful |y take no nore than 20 m nutes to go through.

Because the main point of this session is
to receive public comment fromall of you, and to
recei ve public comment on the proposed rule that we
have.

And so | want to say a couple of things.
One is, we have a |l ot of people here that have
traveled froma very far distance. | want to make
sure that everybody has a chance to speak. And so |

woul d ask that you limt your initial comments to
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five m nutes.

It looks |ike we have a small enough group
here that everyone's going to be able to have the
time to say -- provide any comments that they want on
the rule.

But | want to limt folks, initially, to
five mnutes, just so everyone clearly has a chance.

The other thing that | would say is there
have been a couple of fol ks that have approached us
here this norning and saying that they have flights
to catch, and that they need to -- they need to | eave
this public neeting sonewhat early.

So I would ask that those fol ks that have
flights to catch, if you can cone up to the m kes
first and get your comments on the record, that would
be great.

For those of you that do not have a flight
to catch, please |let those fol ks speak first.

The other thing that | want to say is |
know t hat what we're tal king about today is a very
I nportant issue. And the coments that we're
receiving are a very inportant issue on this.

| want to make sure that everyone feels
confortable in nmaking their coments, because we need

to receive all the coments from everyone.
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So you nmay feel strongly one way or anot her
about a particular comment, but please, let's treat
everyone with respect in this forum and so that
everyone has an opportunity to share their comments
on the -- on the proposed rule.

So with that, we're going to run -- run
t hrough this Power Point.

It should -- everyone shoul d have copi es of
it. We're just going to hit the high points here.
Because like | said, the point is to receive coments
fromyou all on the proposed rule.

So alittle bit of background. The
Indian -- Indian Child Wl fare Act was passed in
1978. Congress enacted ICM to protect the best
interest of Indian children, and to pronote the
stability and security of Indian famli es.

It established m nimum federal standards
for the renoval of Indian children fromtheir
famlies, and for placenent of their children in
foster or adoptive hones.

And Act articulates strong federal policy
that, where possible, an Indian child should renain
in an I ndian comunity.

In 1979 the Departnent issued guidelines

for the inplenentation of | CWA, and issued
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regul ations on notice to be provided under [|ndian
Child Welfare Act.

From'79 to 2014 state courts have worked
wWth -- to inplenment |CM. And that inplenentation
has not been conpletely consistent over tine.

In 2014 we had a nunber of |istening
sessions on our 1979 guidelines, and we -- we heard
at those listening sessions that we should | ook at
revising our guidelines, and that we should | ook at
promul gati ng regul ati ons.

The other inportant piece of all of this is
that the Attorney General's Advisory Conmmttee on
Vi ol ence -- on Native Youth Exposed to Viol ence al so
recommended that we look at it nore closely in terns
of regul ati ons and gui del i nes.

To this year -- earlier this year, in
February, we issued updated guidelines. And in March
we i ssued the proposed regul ations.

So this next slide -- sorry about this.
This next slide talks about the various parts of this
part that we're proposing to adopt to the | CWA
regul ati ons; general provision, pretrial
requi renents, all of these issues we'll be talking
about as part of this Power Point presentation.

So we've added definitions to the proposed
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rule; active efforts, continued custody, voluntary
pl acenent, other definitions.

It's inportant when we receive your
coments -- whether they're here orally today, or
whet her they're in witing, it's inportant to -- if
you have comments in terns of how the proposed rule
shoul d be changed, that we get your ideas, your
t houghts on how -- specifically, how they should be
changed.

W may receive comments, and we typically
recei ve coments on rul e-maki ng, where soneone w ||
say, We think you should change the definition of X
But they don't tell us how it should be changed.

So it's hel pful for us, as we're going
t hrough the comments, to hear fromall of you in
terms of how you feel the definition or various
sections of regulation should be changed.

The goal of the proposed rule is consistent
| CWA i npl enentation in all states.

And it's also a goal to make very cl ear
that | CMA applies whenever there's an Indian child
that's the subject of a child custody proceeding.

We've put in the regulation that there is
no so-called existing Indian famly exception. And

we've |isted a nunber of factors that should not be
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considered in determning the applicability of | CWA

We proposed in the proposed rule that
agencies and state courts ask as early as possible
whet her the child is an Indian child. And if there's
reason to believe that the child is an Indian child,
that the agencies and courts treat that child as an
I ndian child, unless and until it is determ ned that
the child not an Indian child.

We al so provide exanples of -- for an
agency -- when an agency has reason to believe that a
child is an Indian child.

So I'mgoing to turn it over to Rodina here
totalk alittle bit about pretrial requirenents.

And 1'Il turn it over to her.

Thank you.

RODI NA CAVE: Good norning. Let ne see if
| can clip this here and get it to work.

Let me know if you can't hear ne.

So for pretrial requirenents, the proposed
rule requires that agencies and state courts nust ask
iIf the childis -- if there's reason to believe that
the child is an Indian child.

And the proposed rule al so sets out
exanpl es of, you know, when an agency or state court

woul d have reason to believe that the child is an
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| ndi an chil d.

Next .

The proposed rule sets out that if the
consenting parent wants anonymty, then the agency or
court nust keep the rel evant docunents under seal,
but -- but still provide notice. And that there's
the requirenent to engage in active efforts.

And so when does this requirenent start?
When does active efforts start? It starts as soon as
case or investigation may result in placenent of an
| ndi an child outside of the custody of the parent or
t he I ndi an cust odi an.

Next .

The proposed rule sets out howit -- how a
child' s tribe is designated. And what's the process
for when there's nore than one tribe that is
potentially the child' s tribe.

And you know, it also sets out, you know,
after designation of a tribe, you know, how are
the -- howis the notice handl ed.

And -- and also, that the state court nust
dism ss an action as soon as it determ nes that it
| acks jurisdiction.

Next .

So when is notice required? Howis notice
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provi ded?
Next is tinme limts, and that a proceedi ng

may not begin until ten days after each parent or

| ndi an custodi an and Tri be receives notice or -- and
30 days, if the -- the parent and | ndi an custodi an or
tribe receive notice, and they -- they've requested

addi ti onal 20 days.

Next .

And so it also sets out procedures for
energency renoval. Mist be as short as possible.
And it lays out the process for what the agency or
state court -- docunenting whether renoval or
pl acenent is proper and continuous to be necessary to
prevent inmm nent physical damage or harmto the
chi |l d.

And that it nust be imediately term nated,
pl acenent/renoval , when the energency has ended.

And next, energency renoval continued.

That's -- the agency nust treat a child as
an Indian child until contrary determ nati on has been

made and conduct active efforts.

And next.
That -- energency renoval continued, that
the Court nust decide if -- at any court hearing or

energency rul e placenent hearing, the Court nust
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decide if renoval or placenent is no | onger necessary
to prevent imm nent physical damage or harm  And
that tenporary energency custody should be | ess than
30 days and |l ess, unless particular requirenents are
met .

And -- hi, Beth -- so Deb Burton is from
Ofice of Indian Services. She is an Indian child
wel fare social worker and is here on behalf of the
Chi ef of Human Services, which is part of our Ofice
of Indian Services.

And she'll go through transfers to tri bal
court.

DEBRA BURTON: Hello. Good norning.

The proposed rule stresses that the -- the
right to request a transfer to tribal court is
present at any stage of the proceeding. And the
proposed rule also states that there are factors that
a Court cannot consider when determning if there's
good cause not to transfer.

And these factors are whether the case is
at an advanced stage, the child' s contacts with the
tribe, and the tribal court's prospective placenent
for the child.

The proposed rule stresses that active

efforts have to be docunented in detail in the court
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record. And that the resources of the extended
famly tribe and other tribal groups have to be
utilized to the extent possible.

The Court may order foster care placenent
only if there is clear and convinci ng evi dence
that -- and there nust be qualified expert w tness
testifying to this -- that continued custody with
parent | ndian custodian could result in serious
physi cal harm -- damage or harmto the child.

And in the termnation of parental rights,
the evidence is to be beyond a reasonabl e doubt is
the requirenent.

Now, the proposed rule tal ks about
qualification for qualified expert w tnesses. And
these are in descendi ng order of preference.

The first preference is for a nmenber of the
child s tribe to be qualified as the expert w tness,
soneone recogni zed by the tribal community as
know edgeable in the child-rearing of the child.

The second preference is soneone recogni zed
by the tribe as an expert witness in those areas.

The third person is a |layperson that has
experi ence and know edge in services to Indians.

And then the fourth is a professional that

has the know edge of a tribe.
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G NA JACKSON: Good norning, everyone. M
name is G na Jackson. And I'ma Senior Fellow wth
the Assistant Secretary's Ofice of Indian Affairs.

I"'mtalking briefly on sone high points on
t he Power Point that you have on voluntary
pr oceedi ngs.

In voluntary proceedi ngs the proposed rule
states that the agency and the state court nust ask
if the child's an Indian child, providing the tribe
Is noticed of the voluntarily proceedi ng, including
the notice of the right to intervene. So State and
agency is highlighted.

Next slide.

The agency nust follow in dispositions of
the placenent, even if there is a request for
anonym ty, providing clear and convincing evidence
for diligent search to neet the preferences, and
explain if it couldn't be net. Again, notification,
docunent ati on of placenents.

And when it cones to good cause, the good
cause basis nust be included in the record. And the
party asserting the cause has a burden to prove the
cause by clear and convincing evi dence.

Next slide.

The good cause to depart from pl acenent
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pref erences nust be based on the parents' request, if
both attest they reviewed the placenent option; the
child s request, if they're able to understand the
decision; the child' s physical -- extraordinary

physi cal or enotional needs, as established by a
qualified expert w tness; and does not include
bondi ng/ attachnment from pl acenent; or the
unavai l ability of placenent, and the determ nation
that active efforts were nade to find placenent.

Good cause nmay not be based upon
soci oeconom ¢ status of any placenent relative to
anot her pl acenent.

The proposed rule in post-trial rights
establ i shes procedures to vacate an adoption if
consent was obtained by fraud or duress, or the
proceedi ng vi ol ated | CWA.

Est abl i shes who can invalidate an action
based on a violation of | CWA

And the -- and so who the Indian child,
parent or I|ndian custodian, tribe, regardl ess of
whet her that particular party's rights were viol ated.

Anot her highlight is it requires notice of
any change in the child' s status, such as change in
pl acenent .

Next sl i de.
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Post-trial rights. Al so, the proposed rule
states that the States nust provide the BIAwith a
copy of the decree or order in any final adoption or
information on the child. And establish a single
| ocation for all records of voluntary or involuntary
foster care, preadoptive placenent, adoptive
pl acenent that will be available within seven days of
request by the Indian child's tribe or the Departnent
of Interior.

And so that information would be avail abl e.

Next slide.

Today we're -- and during this comrent
period, we're | ooking for coments on any provision
of the proposed rule.

Next slide.

We have public neetings and tri bal
consultations -- well, of course, here. Al buquerque
Is comng up, Rapid Gty. W have Prior Lake,

M nnesota, a nationw de tel econference, Tulsa.

Tribal consultations also are follow ng
sane suit, specifically for tribal |eaders and their
desi gnees.

Next sli de.

And the inportant date to renmenber is that

comments on the proposed rule are due by May 19th.
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Email is a preferred nethod to submt coments. And
the email is comrent s@i a. gov.

We | ook forward to hearing from you.

LARRY ROBERTS: GCkay. Thank you, GG na.

So we've had a nunber of folks join us as
we're goi ng through the Power Point. So |'mjust
going to take a nonment just to cover sone initial
ground that we covered in the opening.

One is ny nane is Larry Roberts. |'mthe
Princi pal Deputy Assistant Secretary of |ndian
Affairs. I'mfromthe Oneida Nation of Wsconsin.

Wth ne here today is Regional Director
Stan Speaks is here in the audience fromBIA for
this region.

As | said, we're going to all ow everyone an
opportunity to provide conmments here today. W' d ask
that you limt your initial coments to five m nutes,
so that everyone has a chance to speak.

There are a couple of folks in the audi ence
that have said they need to catch flights this
norni ng, and so they're hoping to be able to speak
first.

So what we're going to do is we're going to
have fol ks cone up to these m crophones on either end

of the auditorium | would |ike you to say your nane
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and the organi zation that you're wth.

And | ook right over here at this court
reporter, because she needs to get all your
I nformati on down, so that we have an accurate record
in terns of your nane and spelling. And so we want
to make sure that we have a clear record of your
comrent s today.

So -- and finally, again, this is an
I mportant issue. | knowit's inportant, because all
of you have cone to this public neeting. And | just
want to stress that we respect everyone's opportunity
here to provi de conments.

So wwth that, | wll open it up to folks to
provi de coments to the Departnent.

M5. BURTON: |'mKate Fort. | work at the
| ndi genous Law and Policy Center at Mchigan State
University College of Law. |I'mthe staff attorney
for that organization

| also teach -- | believe |I'mone of the
few peopl e who doctrinal class on the Indian Child
Wel fare Act in |aw school .

VWhat | would like to say is thank you for
pronmul gating the regulations. W appreciate it.

| am soneone who can talk at length at the

I nconsi stenci es of cases across the country and state
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courts. And that, hopefully, regulations such as
these will decrease those inconsistencies as the | aw
Is applied.

| -- we wll be submtting detailed witten
comments on any suggestions, changes and authority
for the regul ati ons before May 19t h.

Thank you.

LARRY ROBERTS: So I'mjust -- |'mjust
going to ask, if there's sonebody here from GSA or in
the building, if they can work on increasing vol une
of the m crophones out here, that would be greatly
appr eci at ed.

We're going to go with Governor Vigil here.

GL VIAL: Thank you.

My nane is GI Vigil. [|'ma council
menber, former governor of Pueblo Tesuque. And I'm
President of Indian Child Welfare Associ ation.

And the reason |I'masking to go first is
our conference is concluding this norning, and |'d
like to get back to the conclusion of our conference.

My comments are basically that the Indian
Child Welfare Act was passed to protect our |ndian
children. And the rules were nmade to gui de those --
t hat Act.

And I'mglad that we're finally having
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t hese rul es bei ng changed, because | think it's going
to give it clarity. Not just clarity, but
interpretation of the law and how it shoul d be
i npl emrented. It's been | ong overdue.

Because in ny role as an | CWMA board
menber -- |'ve been on the board for -- since 1997.
And there has been sone cases where | CWA was not
f ol | owed.

|f you only followthe lawin itself, |
think a ot of these issues would be addressed, and
they would not be -- create places were children are
taken away fromtheir honme, in nmy opinion, illegally.

And so I'mglad that these rules are being
changed. And we will be providing a witten
statenent, specifically, sone of those areas of the

rul e through NIl CWA, and by May 19t h.

Thank you.
LELAND MORRILL: H . M nane is Leland
Mrrill, and I"'mw th the Los Angel es County | CMA

Task Force.

And | was born Leland Kirk. And |I'm Navajo
Many Ghost O an, born fromthe Santa Dom ngo Puebl o.
|"'ma pre-1CWA adoptee, neaning | was adopted before
the Indian Child Welfare Act was enacted in 1978.

| was taken fromny Kirk famly when |
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stepped into a fire with ny right foot. And ny
grandparents took ne to the Keans Canyon | ndi an
Hospital in Arizona. They were listed as ny parents
in the 1968 Navajo traditional way.

And at sone point the hospital found out
that ny biological nother had died. And they were
defined in the white way as grandparents.

My biol ogical father was living in the
Santa Dom ngo Puebl o, and there was no birth
certificate. So there was no trace of who ny father
was on record.

This provided a way for themto say there
was fat her abandonnent; child negl ect through ny
chi | dhood act of playing and happening to step into a
fire; the diagnosis of malnutrition; and then, of
course, there was poverty issue, reasons to take ne
fromny Navajo biological famly.

The Keans Canyon | ndi an Hospital decided to
renove ne and send ne to the Gallop I ndian Hospital
wi thout ny Navajo famly's consent.

At the tinme ny grandnother only spoke
Navaj o Diné Bizaad. They did not know where | had
gone to.

The doctor in Gllop suggested foster care

and assigned ne to a Bl A caseworker, who found the
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Mrrills, who fostered and then adopted ne and ny
bi ol ogi cal cousin, Virginia Bitsue, in July of 1971.

The Morrills already had two bi ol ogi cal
daughters. But ny new adoptive nother had six
m scarriages. And it was her dreamto have twel ve
chi | dren.

So they noved to the Navaj o reservation.
And ny adoptive father worked for the Church of Jesus
Christ of Latter-day Saints' education system --
church education system

At the tine ny adoptive nother also worked
for himrecruiting and finding Native preschool
children to conme to the Mornon Church, the LDS Church
for preschool.

My adoptive father wote educati onal
curriculum and also wote for the church's
semnaries and institute programthroughout his life.

After ny adoptive -- after ny adoption in
the Navajo Tribe Children's Court in Chinle, Arizona,
we were noved -- we were renoved and noved to
Burford, Ontario, Canada.

Wthin a year ny adoptive nother also
wanted to fulfill her twelve-children idea. And they
took -- they |ooked for children to adopt, and found

Qibwe children who were one famly of brothers and
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sisters.

They were adopted, and a few years |ater
renoved from Canada, where we noved to Rapid Cty,
Sout h Dakota. My nother eventually worked for LDS
Soci al Services, both also helped with the LDS
Church's Indian placenent prograns, specifically with
Navajo children in the four corners area, Qi bwe,
Mohawk children, and the Lakota Sioux nation in the
Dakot as, Utah, Wom ng and Nebr aska.

This was their life calling, to renove and
educate Native children. They were doing God's work,
but not realizing the detrinent that they were doing
with what | termstate-to-state, country-to-country
human trafficking, because we were noved from
Ontario, Canada to South Dakota, United States.

| tell you this, because | can. And | was
al so adopted without a birth certificate.

And as you know, the |aw has changed. And
the REAL I D Act introduced by Jim Sensenbrenner of
W sconsi n passed and was enacted and enforced in
California in 2010.

In this Act, it also required anyone in the
United States to provide reason to live here. And
when you renewed your State-issued |I.D. or driver's

i cense, your birth certificate is primry docunment
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for this.

| was denied renewal, which neant | could
not have enpl oynent through the E-Verify system and
al so could not use a valid I.D. for enploynent
devel opnent .

Where | -- where I'mgoing fromhere is
that we do not know what the future laws will affect
our future generations 10, 20, 30, 40 years from now.
We are fighting for the bare m ninum for sovereign
nati ons, indigenous or Indian children here.

Children who are the byproduct of
generations of trauma, great-grandparents who were
renoved and herded for -- to -- sent to concentration
canps such as the Basque Redondo. G andparents and
parents who were renoved fromtheir famlies and sent
to boardi ng schools, and a generation that were
renoved during the Relocation Act of the 1950s. And
al so those renoved through foster care and adopti on,
all to kill-the-native-and-save-the-child nentality.

We are now at the phase where the natives
are healing ourselves and educating our youths,
setting up universities and coll eges on reservations,
such as the Diné College, a community coll ege.

We are urban natives, where a | arge

percentage of natives live off reservation, but are
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still tribal citizens. W are fighting for the bare
mnimmto keep our children and to heal our
famlies.

| currently live in Los Angel es County,
where there are no Indian reservations. But we have
t he second-| argest popul ation of urban Indians. W
al so have a wealth of Native resources. W are
organi zed enough to have our own white pages call ed
The Red Pages, a resource guide for the Anerican
| ndi an Al aska Native Community in Los Angel es County,
which lists many cultural and resources for healing
and connection to other natives.

Last year our | CWA Task Force Group and
Los Angel es County Departnent of Children and Fam |y
Services and our Anerican Indian units organized a
Native foster parents recruitnment on our own. W are
now in the recruitnent process. W are healing our
own. We are at the beginning stages.

We are asking for the bare m ni num of
gui delines to save our children and reachi ng out
t hrough the newl y-fornmed | CWA gui del i nes.

We need these to preserve our culture from
erosion, from human trafficking, and genoci dal
tactics.

Thank you for allowng ne to speak. Thank
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you for the ancestors of this land for being present
and all owi ng our generation and for our tenporary
presence here in Portl and.

Thank you for all those who authored the
| CWA gui del i nes.

LARRY ROBERTS: Thank you.

So I know we have a | ot of people |ined up
there. Do all of you have a flight to catch?

Ckay. | just wanted to nake sure that
we're respecting everybody having to catch flights
t oday.

VICTORI A SWEET: Good norning. M nane is
Victoria Sweet. | aman attorney living in Reno,

Nevada right now. And |I'm here speaking on behal f of

nmysel f.

But inny -- inny -- ny interest in the
regul ations has to do, first of all, wth
consistency. In the work that | do there is so nuch

confusi on anong j udges, attorneys, advocates,
agenci es, because state to state there are no set
st andar ds.
State to state it is difficult to know what
to expect -- even court to court, within sone
states -- to know what you can expect when you are

dealing with an | CMA case. It causes confusion. It
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causes fear. |t causes people to dread having to
deal with | CWA cases.

The consistency, | think, is -- is key.

And it is vital, particularly in ny professional life
in the work that | have done.

There are a fewthings | feel are extrenely
hel pful in these new regul ati ons.

Nunmber one is the clarification of what is
active efforts. One of the biggest things | am asked
professionally is, can you hel p ne understand active
efforts. | don't really understand howit differs
fromreasonable efforts. The clarifications are
I ncredi bly hel pful.

Nunmber two, the changes in information on
good cause to deviate from | CWA pl acenent
preferences. Again, this has caused a | ot of
confusi on anong professionals. And to be able to
understand this, to have sonme nore clarification on
just what is appropriate, but what is not appropriate
I's incredibly inportant.

Nunmber three, good cause to not transfer to
tribal court. Again, | think that there has been
confusion about this. The new regulations help with
the clarification.

And to get nore judges to understand how to
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remain within the original intent of the statute
think is incredibly inportant.

And then finally, Notice. W know that
many, many courts are understandi ng about registered
mai |, return receipt requested. But to state
specifically, This is a mninmum standard. There are
ot her things you can do as wel .

But rem nding us that you nust at |east do
this, this is an incredible best practice. And I
think it's very helpful to many of our judges and
attorneys and agency workers to have that.

And finally, speaking specifically as a
Native woman, nmy famly is fromthe Wite Earth
Reservation in Mnnesota. | ama first-generation
not just attorney, but first-generation college
student in ny famly.

My grandfather went to a boardi ng school by
force. It created huge intergenerational traumatic
patterns in our famly.

And | do not think you can ever mnimze
the i nportance of culture and identity when it cones
to overcom ng intergenerational traumatic patterns.

| credit a great deal of the ability in ny
own personal life to be a nother, and now a

gr andnot her, successfully, to have a career, and to
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be able to be a functioning nenber of our society and
to overcone sone of the things that happened in ny
famly by -- because of ny connection to ny culture.

This is why | feel so strongly about this
bot h professionally and personally.

And thank you so nuch for the effort being
put into nmeking these regul ations.

LARRY ROBERTS:. | think we have both
m cr ophones wor ki ng now, by the way, in case there's
folks on this side of the roomthat also want to
provi de comment over to ne.

NADJA JONES: Thank you. My nane is Nadja
Jones. | amthe Tribal Affairs Director at DHS for
the State of O egon.

My comments have been vetted and approved
t hrough the governor's office, Governor Kate Brown.
And it's a pleasure and honor to be in front of you
t oday.

| want to commend the conm ssion and the
advisory and the tribes for continuing the work of
I nproving | CM conpliance. And the foll ow ng
comments are offered in that spirit of intention to
col | abor at e.

Active efforts. The |aw and gui deli nes

describe the types of activities that a quarter (sic)
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state child-placing agency can provide to prevent the
renmoval of an Indian child fromthe honme, and efforts
required to reunify the famly if renoval is done.

However, the length of tinme for active
efforts to be provided is not described in the
current guidelines or regulations. Tribes in Oregon
have experienced inconsistent application of active
efforts and woul d be appreciative of enhanced
regul ati on and gui dance in this area.

The State of Oregon would like to request
addi tional |anguage in the regul ations that provide
clarity regarding the length of tine in an Indian
Child Wel fare dependency case that active efforts is
required, and the standards apply.

The use of qualified expert wtness in | CWA
cases has been described in the 2015 proposed
regul ations. Oregon DHS Tribal Affairs |ast year
conducted a hand count to our tribes of all
| CWA-eligible children in our custody and care as of
April 1st, 2014.

Data across Oregon reveal ed that 358
| CWA-eligible tribal children are in the State's
care. The ratio of out-of-state to in-state tribes
was two to one.

I n-state Oregon tribes are neeting the
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needs for expert testinony. OQut-of-state tribes do
not have adequate qualified expert w tness capacity.

The categories in the BlI A guidance
regardi ng who can be a qualified expert do not
i nclude a preference order or guidance regardi ng how
to provide qualified expert wtness for |CM-eligible
children who are fromout-of-state tri bes.

The State of Oregon would like to request
additional information regarding how the categories
are to be utilized in cases involving out-of-state
| CWA-eligible children.

| now, for the record, amtaking off ny
badge.

My nane is Nadja Jones, and | am Conanche,
Onondaga, Oneida and Goe. | was raised and | was
privileged to be enriched in the culture and the
| onghouse of I|roquois Confederacy.

| have been raised to believe that tri bal
soverei gnty has been honored between the tribes and
the Federal Governnent to the greatest extent that
humans can endure.

| know that in trying to pronote | CM\
there is opportunity for advancing col |l aboration
bet ween state courts and private adopti on agenci es.

Section 23.134, The rights of adult
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adopt ees, the "shoul d" needs to be "nmust." Mists.
Requi r ed.

In 19 -- in 1878 -- | did the math. |

stand here as a seventh generation. The first
generation woul d have been born in 1878. | carry the
DNA and the |ineage of Ten Bears, who traveled to
Washi ngton, D.C. and did consultation very simlar to
this.

| carry the DNA of Chief Ray Elm who
traveled to D.C. and carried a nessage simlar to
this.

W need to maintain the connection to the
adult adoptees. W need to maintain the right of
adult adoptees to access their birth records.

My brother, Darryl Alonzo, was born in
1958. In 2011 he found us. He was placed by a
private adoption agency. And the only way that he
found his way back to the tribe was his ability to
secure the original birth certificate.

H s father -- his adoptive father
approached the Comanche Tribe in 1978, and the
Tribe's interpretation of the | aw bei ng passed --
| CWA bei ng passed all owed himto becone enroll ed.

He was an enroll ed Comanche, as | am for

the entire length, from1778 until now. It was only
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his ability to access his original birth certificate
that allowed himto be re-nmenbered back to our tribe.

He is now a part of our community. He is a
part of our famly. And our society as a whole is
made better.

| have great faith that we can col |l aborate
in away that allows our adult adoptees to access
their birth records.

Thank you.

CI NDY BAILEY: Hello. M nane is G ndy
Bail ey. M husband and |, John, had six beauti ful
children, three of which are full-blooded Navajo. M
husband and | opened our hone to foster care for
chil dren who needed a safe place to sleep and grow
and just be kids.

When our three children were placed with
us, it was only after there had been many
unsuccessful attenpts to have themstay in
| CWA- conpl i ant pl acenents. They had been renoved
fromtheir parents' hone by Tribal CPS and Arizona
Depart nent of Econom c Security, Arizona CPS, off and
on for four years.

By the tine they canme to be placed with us,
we were their seventh foster hone. Al of those

prior were Native Anerican foster hones.
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My concern is if we go through all that,
and we still don't have a placenent for them but
non- Native hones cannot be allowed to adopt Native
children, where are these kids going to go? Wat's
going to happen to thenf

At the time ny children didn't know if they
were com ng or going. They needed stability,
normal cy, attention, boundaries, |ove and acceptance.
Most inportantly, they needed to know that they had a
future.

We agreed the take the children in know ng
that it was a tenporary placenent, because both the
tribe and ACDS were | ooking for an | CWA-conpl i ant
pl acenent for our children.

We did what was in the best interest of our
children. W gave thema place to stay while we were
trying to find them a permanent place to stay.

Days turned into weeks. Weks turned into
nonths. Months turned into years, and still no
sui tabl e placenent was found by the Tribe or DES.

For various reasons, Native famlies could
not or would not take all -- all three children
together. To split the children fromeach ot her
woul d have been a tragic story that surely woul d have

ended with the loss of the only bond that our
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children had left. And that was with each other.

They flourished in our hone. And we
attended famly neetings, visitation, court dates.
And they all cane to the sane conclusion. They were
I n a non-Native hone.

However, no Native hone woul d take all
three children. And it should always be in the best
interest to keep the children together.

Before we knew it, they had been in our
honme | onger than they had been in their nother's
home. When it cane tine for their parents' rights,
their biological parents requested that they be
pl aced with us for adoption.

We agreed. Everyone agreed. Their aunts,
their uncles, their grandparents, all agreed that
even though we were a non-Native placenent, it was in
the best interest of the children to keep them
t oget her.

They wanted the children to remain with us
so that they could stay together and have each ot her.
Al the while the Tribe and DES were still 1 ooking
for a Native hone that could take all three children
t oget her, and none coul d be found.

| f the proposed guidelines are nmade into

| aw, you are taking the rights of Native Anerican
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parents, famly nenbers and ol der siblings to choose
what is in the best interest of their children.

Wthout the flexibility of the guidelines
and the State's due diligence and conpliance with the
| aw, our children would have faced certain separation
fromtheir parents, famly nmenbers and each other at
a tinme that they needed each other the nost.

Wiile | agree conpletely with the | CWA | aw
as it stands now, we cannot allow Indian children to
be denied their right, as Anericans, a safe place to
sleep and grow up in a hone that only wants to | ove
and care for them no matter what. It shouldn't
matter if it's a non-Native placenent.

By maki ng the | CM gui del i nes an unyi el di ng
tool, you are also taking the personal out of the
famly unit. You are then creating a situation where
| ndian children in, or that need to be in foster
care, who are the victins in all scenarios, property
owned by a person or a group of people to be placed
wi t hout regard for how they are | oved or understood.

| f you take away the State's obligation to
be involved and view a child's case fromstart to
finish for all that it is, and not just a bl oodline
of a child or a group of children, you are taking

away a team of advocates that have been in the
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child s life and on the child' s side fromday one, by
demandi ng that they turn their back on the child, and
have the child stripped of all that is famliar to
them normal and | oving and confortable, and what
that child has cone to be known as theirs, to suit a
group of cold and unfeeling set of words that nakes
up a | aw.

We as adults and | eaders of our country
cannot allow this happen. | believe if you |l eave the

guidelines as they are, a flexible tool used to

protect all Indian children.
Thank you.
LARRY ROBERTS:. Thank you.
CINDY BAILEY: 1'd also like to submt our

trial docunents and our Arizona State of Appeals
docunentation with ny statenent.

LARRY ROBERTS: Thank you.

And if anyone else -- | know that sone
folks are reading their comments as well. W're
happy to take copies of that and make sure that
they're part of this record.

JAY MCCARTHY: (Good norning, everyone. M
nane's Jay McCarthy. And | travel ed here from
Fl agstaff, Arizona.

| wanted to comment about Cynthia Bailey --
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Cindy. She flew here fromNorth Carolina. And | had
the honor of representing her and her famly in the
case she descri bed.

| had the honor to have a ten-day trial.
And when | wal ked into the courtroom it was full of
Di né people. And they were all there for them

She's too nodest. The tribe said, even
t hough these children went into custody -- oh. Ten
times -- it started in 2003. The trial was 2010.

Hal f of these children's lives were with
that famly. They had blessings for them They took
themto the reservation. And to this day, the Navajo
relatives still see these children.

| want to ask you, Wiy do we not have open
adoptions like in our state of Arizona, and give
tribes the right to have open adoptions, where tri bal
rights are preserved? | begged for this in 2003,
which | think was the last tine Congress tried to
amend the Indian Child Welfare Act.

Now, |I'm here today to say sone things that
many of you wll be upset wth ne. And | beg you to
listen. Because | cone here, because | have for over
35 years had the privilege of representing foster
children. And it is a privilege that | do not take
lightly.
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| have been called many things. But | wll
tell you, they do not hurt when | see what happens to
t hose chil dren.

| al so have the great honor of being an
attorney that represents adult adoptees, as the
gentl eman from Los Angeles. | have had the privilege
of 30 people fromall over the United States have
contacted ne. And |I've been able to open their
files -- and many were pre-ICMA files -- to get them
enrol |l ed and connected to their tri be.

The Di né people have a saying. | need to
say it, because I'mtoo enotional. They say, Be
careful when speaking. You create the world around
you with your words. And | need to think that,
because |'mon the verge of nuch anger today.

First of all, | hand-delivered a 45-page
docunent, which I would ask that the Solicitor's
Ofice read carefully, very carefully.

My first question is to you. Has Congress
anmended the Indian Child Welfare Act? | don't
bel i eve they have. No, they have not.

Has Congress recently given any direction
to you to nmake these guidelines now federal
regul ati ons? Has there been any Congressional action

recently to you to instruct you to do this?
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LARRY ROBERTS: Not that |'m aware of.

JAY MCCARTHY: So | think what all of you
need to know what we're tal king about, they're
federal regulations, not guidelines.

A federal regulation supersedes state | aw
Wth one fell swoop, 36-plus years of state appellate
court cases regarding children's rights and famlies
wi Il be gone.

Now, | want to tell you the first question
that has to be asked is, Wiere is the authority?

Before | go into that, let ne nake this
clear. | worked for passage of ICWA  Yes, ny
daughters say, It's really the mleage, not the age
t hat makes you | ook |ike you do. But |I was there.

And what | want you to renenber is that the
guidelines -- and the guidelines are interpreted.
Regul ations are law. This is a huge distinction.

When t he guidelines were published in 1979,
we all know that the individuals that wote those
were the sane individuals that hel ped in the passage
of the Indian Child Wl fare Act. They were in
Congress nmaking sure that one of the greatest pieces
of legislation for children was passed. And they
wrot e the guidelines.

Now, why do | want you to know that? | ask
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all of you to read the guidelines from1979. And I
will give you four excerpts as to why you should read
those, and why this is a cruel joke that we are going
t hrough today.

What they say on the very first page -- so
if you go to the guidelines, you | ook at page 67584,
they say, Nothing in the legislative history
i ndi cates that Congress intended the Departnent to
exerci se supervisory control over state or tribal
courts; or to legislate for themw th respect to
| ndi an child custody natters.

For Congress to assign to an admnistrative
agency such supervisory control over courts would be
extraordi nary.

1979, they also say, Nothing in the
| anguage of the legislative history of 25 U S. C
1952 -- which is the authority being cited nowto
make bi nding regulations -- now, they say in '79:
Not hi ng conpel s the concl usion that Congress intended
to vest this Departnent wth extraordi nary power.

That's not all. They say, Assignnment of
supervisory authority over the courts to an
adm ni strative agency -- which by the way, is an
adm ni strative agency that has nothing to do with

child wel fare and nothing to do with the
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adm ni stration of courts -- is a neasure at odds

wi th the concepts of both federalismand the
separation of powers. That it should not be inputed
to Congress in the absence of an expressed

decl aration of intent.

Now, | want to also address the definition
of, Good cause. Good cause is a phrase that many of
us |awers know is found in two very, very inportant
parts of the Indian Child Welfare Act: The transfer
fromstate court to tribal court, and the pl acenent
preferences, which apply to foster care and adopti on.

And don't -- | would ask all of you to | ook
this up. Because -- excuse ne. | don't have a
t abl e.

This is fromthe BIA guidelines. And this
is incredibly inportant for all of you to understand.
The primary responsibility for interpretating other
| anguage -- tal king about the Indian Child Wl fare
Act -- however, rests with the courts that decided
| ndi an child custody cases.

For exanple, the legislative history of the
Act -- again, we're tal king about the Indian Child
Welfare Act -- the federal statute states explicitly,
The use of the term Good cause, was designed to

provide state courts with flexibility in determ ning
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the disposition of a placenent proceedi ng involving
an I ndian child.

The idea is that these children deserve the
best. They deserve every court to hear every little
bit of evidence about them

And what you're trying to do cannot happen.
You are saying that -- the lady that just spoke who
had those children half their lives, they woul dn't
even have got a hearing. Do you understand that?

They were there for four years when they
were eight years old, and they wanted to take the
ei ght-year-old and the seven-year-old away fromtheir
fifteen-year-old sister, the Navajo Nation. That was
their position. Not the Navaj o people, the Nation.

Do you understand that these are going to
be federal law? And they wll say, You cannot
consider the length of tine that those children were
with that famly?

Do you understand that the judge woul d not
have been able to have a hearing? Do you understand
that attachnment -- they're saying is voodoo science.

It is not voodoo science. W all know how
i nportant attachnent is. That's what those
gui del i nes say.

Don't be -- just stand up and say you have
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to fight for these children.

Foster children are the nost vul nerable
children in our society. And we have an obligation
to give themthe best, not the worst.

Now, Good cause in the legislative history
says it cannot be restricted. And what they're doing
Is restricting it. They're saying that a foster
child that has any Native -- if they're a, quote,
Indian child -- | don't like that. | hope that is
not of f ensi ve.

A Native Anerican child cannot be treated
t he sane.

Now, | appear in the Yavapai Apache, Wite
Mount ai n Apache, Hopi and Navajo Courts. | have for
a long tinme been very bl essed by nedici ne nen who,
when | was ill, they cane to see ne.

W all know tragedy. M famly were the
orphan trains, the Irish, the poor Irish. W were
not good. W were cast aside. W cane west. But
because of ny color -- | was primarily white -- |
made it.

No one here today is saying that this
Indian Child Welfare Act is not inportant. No one
here today is saying it should be rescinded. But it

is not neant to make children second-class citizens.
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And let ne talk about my birth nothers. |
represent birth nothers who -- the first case in
Arizona | tried was a rape victim She was a nenber
of the Tohono O odhans Tribe. And they said, W
don't care if you want to pick a famly that you knew
that were Hispanic. W are against this.

Now, there's sonething called the U S
Constitution. And a birth parent has those rights,
rights of privacy. Tribal rights are nothing but
statutory.

Al so, children, they have constitutional
rights. And those rights give theman opportunity to
have full due process.

We are asking you to please take out sone
of these egregious things. These are not things that
woul d hel p chil dren.

We are not tal king about cases in the
tribal court. W all agree those are cases that
shoul d be there. W are just asking you to please
t hi nk about the children and not solely tribal
rights.

And | thank you.

LARRY ROBERTS: Thank you.

SEAN M DDLETON:  Ceez. Al right.

LARRY ROBERTS: So -- so we're going to --
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again, no commentary on ot her people's comrents.
Because nobody woul d |i ke comentary on their own
coments. Ckay?

So thank you.

SEAN M DDLETON: My apol ogi es.

My nane is Sean Mddleton. |'m a Shanabi
(sic). | amin the Chief Seattle Club. | amtheir
| PAC representative. | have been asked by ny

community, the Seattle community, to conme and speak
with you, please.

When | becane the | PAC representative, |
asked the community what they wanted and needed from
us. This was the nunber one priority was |ndian
Child Wl fare.

We | ove and support what the new
gui delines, regulations that you're putting in there.

"Il read this also as well: W strongly
support these regulations in general. W do have a
few recommendati ons that we advance for
consi derati on.

We believe that it is inportant that the
rationale for the authority to requlate be carefully
expl ained, and that the individual provisions should
be justified with references to supportive cases,

State regul ations, and policies that reflect best
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practice and | egislative history.

We al so believe that the regulation should
explicitly address the adoptive couple -- the Baby
Grl case -- one, clarifying that it should not be
applied outside of the private adoption context; and
two, providing guidance how the Suprene Court
interpretation of the | aw should be effectuated in
state court and agency practice.

We urge you to carefully consider technical
recomendati ons that woul d be provided by national
organi zati ons and attorneys who have the expertise in
the ICWA fromthe tribal perspective.

Once again, we very nuch appreciate
everything everyone here does. Everyone here has a
hard job. And everyone is right. It's hard.

So thank you all for com ng here and
speaki ng for our children.

But | was al so asked to speak to the fact
that while the community |likes everything that's
happeni ng here, they asked that you actually nake
sure that these things are enforced. They asked that
you nmake sure to do audits.

|"'min region two of Washington state. My
community's too scared to cone here today to talk.

My community feels |like the | CWA gui deli nes have been
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tossed to the side, and they're living in a state of
fear of the Ofice of Indian Child Wl fare.

And these are adoptive Native parents.
These are non-Native parents who are taking in Native
foster kids.

So we ask that you cone and pass these, but
make sure that you have checks and bal ances to foll ow
up. Because the current |laws aren't being foll owed
up. The current policies and recomendati ons aren't
being followed up in the eyes of the Seattle
communi ty.

| work at the Chief Seattle Cub. W have
over a thousand nenbers from 200 different tribes. |
have four people who have |ost their kids and had
t hem adopt ed out because they're First Nations.

So they al so asked, Please put in sonme nore
protection for our First Nations people. 1In the
urban community, we're losing our children, and it's
very scary.

But I want to thank you for all that you
do. This is not an easy job. And everyone believes
in their heart that they're right. But let's all try
to put that aside and work forward for our Kkids.

REG NA WOODS: This is kind of newto ne.

| was raised that you swept everything under the
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carpet and put it in a closet. So the things |I'm

going to share today | don't generally share unl ess

people -- | know themwell, and I'"mclose to them
My nane is Regina Whods. |'ma nother of

two beautiful boys, 16 and 22. I|I'ma certified

public accountant. |'ma business owner. |'ma

first on ny paternal side to graduate from coll ege.

| was a U.S. Arny veteran. | served from
1985 to 1993. | was stationed in Frankfurt, Gernmany
during the First Gulf War. | have an honorabl e

di schar ge.

|"'m here to represent nyself and ny
relatives and ny ancestors of the past, present and
future, especially ny mama and ny auntie, even though
she was nean, and ny granny, all of who have passed.

| am affected by adoption. N nety-three
years ago in Mssouri, in 1921, ny naternal
grandnot her was put up for adoption. She was told
this was because her mana was white, and her daddy an
| ndi an.

She was told her birth mama was either
raped, or her daddy was married. And that was al so
why she was put up for adoption.

My granny's adoptive parents changed her

name to Orphie. Wen she was 16, they put her on a
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train to Oregon to marry one of their nephews. And
then she could pick a new nane and didn't have to be
call ed O phie anynore.

She had four children. Her husband becane
an al coholic after a | ogging accident. She stayed
with himuntil he was so bad, he shot her.

One bullet put four holes in ny granny, two
in her armand two in her leg, because it ricocheted
of f of her bones.

She left him And when she did that, she
was al one. She had no famly, just her and her four
chi | dren.

Her two daughters, ny auntie and ny nmana,
were nol ested by a church deacon. Wen they told on
t he deacon, the church took them-- they were four
and five years old. And they took themto the
church, and they placed themon the altar to cast the
denons out of them

My not her and my aunt becane schi zophreni c.
My nother was the worst. She was hospitalized 22
times over a period of about 25 years.

Wen | was little, | would ride the bus
with ny grandma to Dammasch State Hospital to visit
my mana. We did that a lot. Sonetines ny mana woul d

sneak nme fromny granny, and she'd put ne in the car
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and make nme curl up on the passenger seat on the
fl oorboard while she drove around giving people
letters. And she had ne hide there so that the
denons she saw couldn't hurt ne.

My aunt was nean. And she had her reasons.
When she noved back hone, she nade ne and ny mana
live by ourselves w thout ny granny.

She woul d tell nme to stop being weird. |

was too sensitive. | cried too easily. | needed to
stop tal king about ny dreans. |If | didn't, | would
becone crazy, like ny mana.

My aunt told nme not to braid ny hair or to
wear noccasins, because that was weird. And | didn't
have enough bl ood fromny granny to be an I ndi an.

She al so said that ny daddy had |ied about having
Native bl ood.

By the tine | was 12, | was taking care of
me and ny mana in our little trailer. By the tine |
was 17 | enlisted in the arny. A few nonths after |
enlisted, before | shipped out, ny mana got sick
again.

This time | called nental health. And I
asked for a commtnent hearing. | went to court, and
| had ny own nother commtted. A social worker

wal ked up to ne and said, You're not 18. [|'m going
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to place you in a foster care hone.

Wll, | wasn't a dunmb girl. | knew when |
signed those enlisted papers -- enlistnent papers, |
was | egally an adult.

So |l left. | got married. | had ny sons.
| tried corporate Anerica, different churches, and
spirituality. But nothing got rid of that part
inside of ne that felt dead.

My granny died. Ten years ago ny nana
died. And about that sane tine | was diagnosed with
cancer twice. | didn't have cancer, but | had two
surgeries. And | was sick for quite a while.

But ny dreans canme back. They told ne what
foods to eat, which a lot of themwere Native. They
told nme what vitamns to take. And then about four
years ago | started to feel better.

And | took a Qgong class. And the concept
in martial arts is the energy. As soon as | started
doing that, my dreans cane back with such a vengeance
that even though I was way too old as far as what
western doctors wll tell you to be crazy like ny
mama, | thought | was going crazy.

But it taught nme a | ot about nyself.

Then an old man cane in ny dreans who felt

i ke ny maternal great-grandfather. He gave ne a
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nanme, and he told ne to go hone.

| renmenbered years back -- it had been
probably over 20 years ago -- that ny grandnot her had
gotten her adoption papers, and she had gotten her
birth certificate. She was happy that her adoption
papers had said her real nane. And her birth nane
was Jessi e.

But her birth certificate was
funny-looking. It was handwitten. It didn't |ist
her daddy. And she couldn't find anything el se
really out. It was before we had Internets.

So | started doing geneal ogy research. And
| ooked and | ooked. And | found out a | ot about all
areas of nmy famly. But | couldn't find anything
el se about that. So | gave up.

But | went ahead and wote M ssouri. And |
asked for nore copies of ny granny's birth
certificate. Because | prom sed ny uncle | woul d,
because we only had one original.

And even though | couldn't find anything
more out, | felt nmy heart. And wth or wthout
confirmation, | knew who | was. | was an Indian.

A week after that | got the copies of the
birth certificate fromthe State of Mssouri. And

they were conplete. And they had ny
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great-grandfather listed on there.

Hi s name -- his nanme was Jessie. Wthin
m nutes fromthe census reports | found that he had
been a wi dow -- wi dower, like, two years before. He
wasn't married. And a mana does not nane her baby
girl after a daddy, if it was a rape.

| also found her daddy on the final rolls
as an enroll ed nenber of the Cherokee Nation of
&I ahoma.

So for nme, ny granny's adoption nmade ne
feel isolated and stupid. Because | learn different
than a | ot of other people. And | have dreans.

| feel the people, the tribe would have

been the support ny famly needed. W would have had

t he cerenoni es, songs and | anguage that resonates

with our hearts. Fromthe census data, ny granny had

11 aunts and uncles. W didn't have to be al one and
I sol at ed.

Wen | went to ny first powww and heard
the drunms, | knew | was hone. As |'ve becone nore
i nvolved in the Native comunity, the deadness that
felt has gone away.

It's been 94 years since ny granny's
adoption, and it took nme 46 years. But |I'm proof

that you can take the Indian out of the tribe and
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away fromthe heartbeat of the drum but you can't
t ake the heartbeat of the drum out of the Indian.

|'ma Cherokee. |'man Indian. And | have
conme hone. \Wado.

LARRY ROBERTS: Thank you.

RAJU DAHLSTROM  Good norning. M nane is
Raj u Aj aya Tharcicus Dahlstrom And the reason | go
with the lengthy nane is | probably share a | ot of
very simlar stories, |like you folks out here.

But it's not about ne today. If |
I nvariably cone back to ne, it's because | have a
very big ego. So I'mgoing to put that aside.

|"'m here today to speak on behalf of the
Sauk-Sui attle Indian Tribe. | amthe director of the
| ndian Child Wel fare Departnent.

VWhat | am here to speak on, very briefly,
I's the proposed changes to the -- to the I CWMA rul es.
One of the biggest things that have stymed the Tribe
that I work for, the Sauk-Suiattle Indian Tribe,
we're located in Darrington, Washington at the
foothills of the Cascades.

VWhat | find fascinating is that no matter
what courtroom | appear throughout the state of
Washi ngt on, when | amnotifying the Court of our

interests in our children, the Courts invariably | ook
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at me and then point me toward the direction of the
door, or to a seat in the back room or to be silent.

My given Indian nane is m schief-nmker, so
that's when | begin to start nmaking m schief. And I
remnd the Court that | represent the Sovereign
Nation of the Sauk-Suiattle Tribe.

| had one judge who bent over down | ooking
at nme and saying, Wuld you please kindly sit. And |
sai d, Your Honor, the sovereign tribe | represent is
requiring ne to stand.

And this was a proceedi ng, oddly enough, at
the 11th hour regarding a termnation petition to
violate the constitutional rights of one of our
chil dren, where she was going to be adopted out into
a white hone.

The | egal docunents that the State had
provi ded ne was volum nous. It was about, maybe, yay
high (indicating). And there was nunerous redactions
in the record.

And those redactions were what woul d be
consi dered active effort docunentation. But oddly
enough, it was redacted out of the record.

Additionally, information regarding tri bal
affiliation, that was al so very conveniently redacted

fromthe record.
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So how are we to find our children, if the
state court can allow this inperm ssible act to be

performed right in front of the courtroon?

So I'min -- speaking to, again, the
transparency that needs to occur in all |CMA
proceedings. | think there needs to be rules that

procl anates clearly that there cannot be a redaction
of any records that are transferred fromthe state
courts to tribal court or any conmuni cations
i nvol ving the ancestry of a child.

| think that needs to be in the rules. It
needs to be -- it needs to be enforced.

| have heard ridicul ous comments out of the
state courts, sonetines fromthe Attorney Ceneral's
Ofice or fromthe State social worker saying, Oh.
W're sorry. W had to redact that because of the
HI PAA | aw.

And | often remind them I'mhip to the
H PAA law. And it has absolutely no application to
| CWA.

The second issue that we need to bring up
Is that we often conflate MEPA and | CWA. The
Mul ti-Ethnic Placenent Act has no placenent in | CWA
And the Heritage Foundation, in a congressional

hearing, attenpted to conflate the two and to say
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that MEPA and ICWMA are really one and the sane.

No, it's not.

| CWA stands for the prem se that children
of Indian ancestry -- children affiliated with tribes
and children eligible for enrollnment, fall under the
| CWA for placenent preferences, and it does not fall
under MEPA

And so | think that needs to be clarified
in the rules. Because | think oftentines State
social workers in -- with -- with good intentions,
have very bad consequences for our children when it
conmes to placenent priorities.

The next step in -- in the rul e-nmaking
policy, | think it is absolutely inperative --
absolutely inperative -- and | think there needs to
be a bright Iine listed in here -- all children --
Native children, identified or eligible, when they
are in the state court proceedings for placenent, it
needs to be enphasi zed that not only is the placenent
tenporary, but that no matter what designation that
the State has provided in their licensing, it is not
an adoptive hone.

And | think that's where we get into
trouble so nuch wwth our tribal children when they

are entering into the foster care systemat 2 a.m in
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the norning -- you know, | need to be awake at 2 a.m
in the norning to nake sure that that child, when
bei ng renoved in an energency situation, is not

pl aced into a hone that says, this is an adoptive
hone.

Because to the child and to the tribe that
we're interested in, it isn't.

Also, | would like fromthe -- fromthe
Sauk-Sui attle's own definition in the famly code, we
do not recogni ze term nation of parental rights. And
| think that needs to be universally clear,
accessi ble and available to all courts in the United
States jurisdiction, that the Sauk-Suiattle |Indian
tribe does not allow for the term nation of parental
rights.

Recently, when | was dealing with a state
court in lowa, they said, lowa | aw takes precedence
over your Sauk-Suiattle |aw.

And | rem nded themthat the Sauk-Suiattle
tribe is a sovereign nation. W have our own famly
code.

And yes, of course, you may tell the judge
that it supersedes his courtroomantics and rul es.
Then | was told that | would be -- they would file a

conpl ai nt agai nst ne for being rude.
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| don't know how it can be translated as
being rude when I'mtrying to encourage conpliance
with | CWA

The additional itemis that we do not adopt
out our children.

So there again, | think in -- wthin the
rules, in the federal register, if there are codes
that are clear and concise for the Sauk-Suiattle
tribe, it needs to be known across the board, whether
it's wwthin the state boundaries of the state of
Washi ngton or within the contiguous United States.

In addition, while -- before |I forget, the

Sauk- Sui attle Indian Tribe wll be providing a
witten -- formal witten statenent.
It'1l probably cone out of our office of

| egal counsel, because |I'ma social worker. So |
can't speak the | egal ese.

But | do want to end with one very quick
story. | began work for the Sauk-Suiattle Tribe in
Novenber of 2010. And at that tine the charge that
was given to ne by the Tribal Council and by the
Honor abl e Norm Joseph was to bring our children hone.

And so | | ooked at my casel oad, and |
t hought, This should be very easy. There's just

seven children to account for. But it was a |long

Schnmitt Reporting & Video, Inc.
(360) 695-5554 -- (503) 245-4552 -- (855) 695-5554


http://www.schmittreporting.com/

© 00 N o o B~ W N P

N D N D DNMNMNDN P P PP PR R R R
o A W N P O © 00 N O O b W N B+, O

| CWA Proposed Rul e

Public Meeting , 04/22/2015 Page 61

j our ney.

Three years later we were able to account
for every child that was enrolled to the
Sauk-Sui attle Tribe or eligible for enroll nment of the
Sauk-Sui attle Tribe. W were able to effectively
identify that, no matter what courtroomthey were
hi di ng behind, no matter what foster hone they were
hi di ng behind, or no matter what arcane rul es they
were hiding behind to hide our children.

So we want our children back hone. The
Sauk-Sui attle Indian Tribe is a very tiny tribe. But
| can tell you this at firsthand. W have a big
heart. But nore inportant, we want to enforce, and
want the enforcenent by the Federal Governnent and
the State to all of the | CWA conpliance provisions.
And nore inportantly, the changes that are going to
be com ng about.

And -- and for anyone who is interested in
additional stories, you're certainly welcone to cone
and talk with ne.

But before | end, four children -- no,
three children | had the pleasure of renoving after
being in a foster hone that was designated as an
adoptive hone for them when | cane into that hone,

within the first 30 seconds, | knew that ny charge
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woul d be to renove these children out of a hone that
t hey had known for four years.

And the reason for that is, the foster nom
| ooked at ne, |ooked at the child and said, You wll
call me Mommy. You will call nme Momy.

And the little boy said, My nommy is
outside of here, is on the reservation. M daddy is
waiting for ne. And he's outside on the reservation.

And she decided -- the foster nom deci ded
to prove to ne that she was a good parent, grabbed
the little boy's hand, and dragged hi m away, and put
himin a corner and said, You're on a time-out for
bei ng rude.

And | stood up off the couch, and | said,
Pl ease be ready to assist in packing the bags of
these children. They're going back to their hone.
They're going back to their reservation. They're
going back to their famly.

Thank you for listening to ne. And have a
good afternoon.

LARRY ROBERTS: Ckay. |'mjust going to --
| know that there's folks waiting in line that are
probably getting a little bit tired of standing up.

| just want to say, if we can please try to

keep our comments to five mnutes, so that everybody
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has a chance to speak.

You' Il have another opportunity to speak.
But please, let's been respectful of everybody that
Is waiting in |line.

Thank you.

JESSI CA HANNAH: My nane i s Jessi ca Hannabh.
| am an At habascan from Sel dovi a, Al aska.

| was raised wth foster children. And ny
heart broke for them Because |'ve seen child after
child has bounced from hone to hone. And they've
never had identity or roots. And that's saddened ne.
And it angered ne greatly.

So I vowed when | turned 21, by golly, |
was going to be a foster parent. And |I'mnow in ny

ninth year.

| made sone notes. And I'll be submitting
my -- I'll be submtting another docunent. Because
as everyone spoke, | amthinking through things, and

with nine years of being in the foster care system as
a foster parent.
| started out -- the reason | really got
intoit when | was 21, the girl that | was raised
with had a baby, and she was using drugs. And so |
took ny -- ny first son, N cholas, and adopted him
My husband and | deci ded that we needed a
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break for a while. W needed sone rest. And we
deci ded we had one -- we were going to do one nore
case. And | ama Native honme, but |I've never been
pl aced with a Native child.

And we took on our child. And her nicknane
we gave her was Sunshine. W didn't know her nane
for nmonths. And | just -- she goes by, Sunshine.

One of the things |I'm concerned about with
this is -- you know, | understand that -- and it
saddens ne that this country is built on a |ot of sad
stories.

But there are so many positive stories.

And | am here to advocate for sone amazing foster

parents that are investing in the culture of our

chi | dren.

|"ve kind of spear-headed it. | -- |
| ove -- | absolutely |love ny culture and where
|"ve -- where |'mfrom

Many tinmes my grandfather and | have gone
to Alaska. And as so many, you know, ny
gr eat - grandnot her was taken, married off to a Russian
in Alaska. And her nane was changed. So that has
been sonet hing that people deny being -- they' ve
denied in the past being Native, because it wasn't a

good thing. But it is a good thing.
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So this -- this last Friday ny daughter has

been ordered by the Yakina Nation Tribe to be renoved

© 00 N o o B~ W N P

N D N D DNMNMNDN P P PP PR R R R
o A W N P O © 00 N O O b W N B+, O

fromny care -- |1've had her for three years --
because they want her on the reservation. | live
outside the reservation. And | ama Native hone.

And was very angered, and |I'mfighting for
her .

| have grown to | ove her birth nother. |
was W th her through the death of a famly nenber
recently -- her only famly nenber. She says that |
amlike her sister. And we have done many rounds of
treatnent. Unfortunately, she's been unable to
conpl ete them

But she's burdened -- which a | ot of our
people -- with alcoholism But she -- that doesn't
mean she doesn't |ove her child and her children.

She has asked if | would care for her
long-term until she's able to conpl ete her
treatnent. But her rights are being overl ooked
because of her |ack of not being able to conplete
treat nent.

So they are noving. They have worked for
all their Native children to be -- the Yakinma Nation,
to be returned to the reservation. So we have |ots

of children that have been in foster hones for years
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and years that are being broken. And we are dealing
w th children.

And one of the guidelines here that we're
trying to put into effect is not |ooking at the
psychol ogi cal or bonding attachnent issues.

| think we can take great heed from
adoptions that have happened in different countries,
that when the children do have attachnent and bondi ng
I ssues, we see that these children are unable to be
successful in sone marriages, because -- sone of
them now, they can get -- through counseling and
stuff they can overcone it. But with bondi ng and
attachnment we have RAD -- Random Attention D sorder.

And these children are -- that have been
adopted, that grew up in orphanages and have had --
they haven't had stability in their life. They're
suffering greatly in their lives as adults to be
parents and be a wfe or a father, to keep a job,
because they've had such attachnent issues.

So I do not think that -- this should be
one of the primary -- primary things that we | ook at

for these children for the success of their future.

After ny neeting on Friday, | -- on
Sat urday, when | woke up, | -- ny heart was still
very troubled. | asked ny children to | eave ne to ny
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garden, so | can -- that's kind of ny neditation
ar ea.

And | was seeking answers. And | believe
that there are answers in the creation.

And | was surprised to find, in one of ny
mlk jugs, that | had sone seeds fromthe doll ar

store that were expired. And | didn't think they

were going to make it. And | threwthemall in this
j ug.

And to ny surprise, they have all sprouted.
But each of the roots is intertwned. And | |ooked
at them and I'm like, I'"mgoing to save these

flowers. And if | decide to plant themtogether in
the soil, they are going to choke each other out.

They are going to fight for what water is there.

And if you unravel their roots, and | | ook
at themas an individual flower, they will -- and
plant themin the soil they need, they'|ll reach their

full potential, their full beauty. And they can nake
it.

So | ask that we |look at -- |'m asking on
behal f of foster children, that we don't | ook at them
as a whol e group, even though that is -- | can see
where everyone's comng fromfor their tribe's

sake -- but for the individual child, for their sake.
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And maybe we can reach out across this
barrier that we have between foster famlies and our
Native communities, and we could not see it as | osing
a child, but gaining another famly and taking them
along -- take their hand and bring them-- help them
rai se our children.

And that is what | am-- I'mreally pushing
for. | believe that -- that these children wll cone
back. They wll.

One of the ladies here said that you can't
take the heart out of the Native children. And you
cannot. And they will cone back. And | believe that
they wll be our future |eaders, and they wll take
us into the next generation.

Thank you.

LARRY ROBERTS: Thank you.

RENEE: My nane is Renee (unintelligible).
My Cheyenne nane is Living Wnan.

|'"'mhere to tell you about ny sister. And
| kindly request that you raise four fingers when |
get to four mnutes, because |'"'malso a storyteller.
You all know what that neans.

My little sister is 16 years younger than
me. Her nane i s Jeananne.

My father called her, Trouble, because she
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was so beautiful. He said, Wen she's a teenager,
|"'mgoing to have a | ot of trouble keeping the boys
awnay.

My father was nurdered in south side LA
He was junped by two white nen and beaten to death.
| was 17. My sister was one. She was taken from her
not her, because the police found her on a street
banging ny sister's head against a curb. Her nother
IS non-Native.

She was put into the California foster care
system She went fromhone to hone to hone. She was
physically abused in these foster hones. She was
sexual |y abused in these foster hones.

And |'m not saying every foster hone is
bad. Because we know that's not true. M/ daughter
and her fiancee are foster parents. They're
wonder ful peopl e.

Coul d you pl ease rai se your hands? Thank
you -- or shake your head, either way.

We can take care of our own children. W
appreci ate the ki ndness of others. But people have
been taking our children since they got here from
Eur ope. Peopl e have been taking our children w thout
t heir know edge, w thout our consent.

There's a wonderful novie that |'man extra
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in called The Lost Child, with Mercedes Ruehl and
Janey Sheridan. |It's based on a true story fromthe
Di né peopl e.

A nom went to have her children. She was
having twns. And she was told that her children
died. And there were no bodies to bury. They'd
al ready taken care of that for them

Those children were illegally adopted --
adopted out. The book's called, The Lost Bird. And
it categorizes it -- it shows you that story about
how t hat woman canme back to her Di né people, and how
she's still 1ooking for her brother. And how her
not her di ed before she found her famly.

She never stopped believing that her
children were alive.

My little sister, in order to get out of
the foster care system pretended to be
schi zophrenic, so that she could be taken out of the
abusi ve foster honme she was in and put in a hospital.

And this is the strength of our people, of
our children.

She then had to pretend or prove that she
was sane, so they would let her out. Because in
California they pay per bed. Every bed filled is
nmoney. And that's what ny sister was to the State of
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Cal i forni a.

Wiy is this story inportant? Because |

never net ny little sister until |I was -- until she

was thirty-three. Thirty-three years old. And the

first tinme we net, it was as if there had been no

tine.

W net in the Los Angeles airport. | was

flying through, and she was in LA. And | had called

her .

And | said, I'"'mcomng to your city. Please

cone net ne.

And | asked a little Chinese nan to

vi deot ape her and take pictures. And | know that's

stereotypical, but he was quite nice.

And it was if it was an Qprah nonent. And

it was. And there were tears. And she wanted to

know where her famly was. Wy was | left there so

| ong? Wy didn't anyone ever cone save ne?

That's what these regul ations are about.

It's a great start. |It's what we need. |It's what

our

chil dren need. It's what our famlies need. CQur

conmmuni ti es. And our hearts.

And for anyone who doesn't understand that,

| beg you to listen to ny story, because it's not the

only story. W have hundreds. W have thousands.

We don't need any nore stories like that. W need
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stories of children with their famlies, with their
extended famlies. Wth their grandparents.

In the old way, first child born to ny
daughter and ny son woul d have been ny child. |
woul d have raised it as ny omn. M son ..

Do I have two m nutes? Ckay. Thank you.

My son had a daughter, and ny son and
daughter live with ne. So we have that
three-generation famly. He won't give ne his
daughter, though. They're not traditional. Cone on.

So those stories, ny sister's story, little
Jeananne, this beautiful, vibrant, wonderful,
wonderful girl, who didn't get to neet her famly
until she was 33. Let's stop that. Let's grow our
own children. Let's growthemin a healthy way.
Let's help our community nmenbers to be heal thy and
show t hem what was taken fromus by the boarding
school s.

How do we becone famlies? How do we be
parents? That was stripped fromour grandparents,
our parents. It was beaten out of them W can
| earn agai n.

| raised ny children in a violence,
al cohol, and drug-free hone. | have a master's

degree. | have spoken all over the world. The thing
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| "' m nost proud of, how I've raised ny children, and
how they're raising their children.

We can all have that story. W can all
have healthy stories for our children. W can give
them the | ove and nourishnent that they deserve. W
can give themtheir culture, so they don't grow up
going, Who am1? Were are ny people? Wy don't
they cone for ne?

Thank you.

SHELDON SPOTTED ELK: Good norni ng.

LARRY ROBERTS: (Good norni ng.

SHELDON SPOTTED ELK: My nane is Shel don
Spotted ElIk. |I'"m Northern Cheyenne. And |I'mjust
here to speak for nyself and for, | guess, the
chil dren, too.

I'"'ma -- I'mlegally trained. | worked as
a guardian ad litem attorney doi ng best interests of
the child representation. |'malso -- have a soci al
wor k degree. | work for a tribe. And so | just want
to talk to you about ny strong support of the

regul ati ons.

First of all, | wanted to say the Indian
Child Wlfare Act -- and this is nme speaking -- you
know, I -- | feel like it highly -- strongly fulfills
the vision of Federal I|ndian Law -- the highest
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aspirations of Federal Indian Law, in the sense that
this Federal Indian Lawis defining the relationship
bet ween the three sovereigns of the United States.
lt's there within the Indian Child Wel fare Act, with
deference the tribal courts, wth deference to tri bal
sovereignty, to be able to nmake deci sions over
chi | dren.

| -- | want to nmake a qui ck conpari son,
though. And | feel |like these regulations -- in the
way that they're drafted, | feel |ike provides the
gui dance to States. Because of the patchwork
interpretation of -- of ICM, it provides States sone
gui dance as far as hel ping effectuate the best for
| ndi an chi | dren.

And nmuch the sane way that ASFA, the
Adoption and Safe Fam lies and Children Act, has
produced better outcones. And we know those nunbers.
We have | ess children in out-of-honme placenents that
we -- that's the same with Indian Child Welfare Act.
And | feel like these regulations wll help fulfill
t hat .

But al so, what's associated with that, of
course, there's sone penalties that are associ at ed
wth ASFA if States are not in conpliance.

And | ask that you | ook at those, you | ook
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at sone of those provisions. And | wll also be
submtting witten corments. Because that's what
| awyers are supposed to do; right?

But I'll just focus ny |ast two coments on
active efforts. And | want to say sonethi ng about

best interests and wap up fromthere.

But active efforts is that I -- in ny
experience -- in nmy experience as a guardian ad litem
attorney doing best interests of the tribe, | feel

| i ke active efforts, it represents the best practices
within all child welfare cases. It represents the
van -- you know, the highest, the vanguard of child
wel fare practices. That by doing that, it enpowers
famlies. It enpowers children.

| know in ny personal experience as a

guardian ad litem |1'd see -- and as you heard
testinony today about -- is that oftentines there were
three or four generations, where children -- good,

little children have been raised outside of the hone
of -- of these famlies, whether it was boardi ng
school s, next generation, maybe churches, the next
generation, State agencies com ng and taking the
chi | dren.

So |'ve seen the detrinental effect. 1've

seen a nother or a father, say, Hey, you're a bad
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parent. You're not nmaking the grade. And seeing the
| ook on their face and seeing their heartbreak.
Because, Hey, | knew this was going to happen to ne.
Because it happened -- a happened to everybody. You
know, its happened to everybody in our community.

| believe in Indian famlies. | believe in
Indian -- Indian communities. | believe in Indian
parents, you know.

And | see that as, the nore we can enpower
those famlies, the better outcones for our children
will be. The nore we can enpower conmunities, the
better outcone for our children will be. And | feel
| i ke these regulations will achieve that.

Statistically speaking, in the area that |
work in, and the jurisdiction that I work in, you | ook
at the census records, you see that just the vast
majority of children within that area are actually
growi ng up in non -- nonbiol ogi cal parent hones.

And these are children that are not within
the system These are children that are not -- they
don't have an open court case. Because there's only a
smal|l fraction of those children that have an open
court case that have placed in out-of-hone placenents.

So | feel like if you | ook at those census

nunbers, and that famly's being able to nake that
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deci sion on their own, and maybe having sonme -- a hard
time, but maybe grandmas nmake that decision --
represents the highest.

| know that's not always the case. | was in
a guardi anship with ny grandnot her, because ny parents
made that decision, you know. So ..

But | think that represents the highest,
bei ng able to enpower famlies to nake those deci sions
that are the best for their children.

And | feel like ICM and these regqgul ati ons,

t hat they do.

Lastly, | just want to say sonething about
best interests of Indian children. As | know
oftentines in maybe sone of those cases, | think the
best interests of Indian children against the tri bal
governnents, you know, the -- those two things really
conflict.

But | feel like, nuch Iike in states, those
deci sions are made -- those decisions about famlies
and children are best nade at -- closest to -- to the
ground, closest to the famlies, closest to those

governnents, closest to those comunities.

And so | -- | really strongly encourage
that -- that -- that -- well, | like the |anguage. |
| i ke the | anguage that -- that best interests of the
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tribes are considered in -- and included in that
calculus. Otentines that -- States will overl ook
t hat .

| feel like the highest aspirations that we

have as advocates and people that care about this --
you know, and | just wanted to acknow edge t hat
from-- fromyou sitting at the panel here, working
for the BIA and Indian Affairs, being able to cone out
here and -- and listen to us talk about regqul ations,
whet her we support them or whether we don't, and --
and spendi ng your tine doing this.

Because it's really inportant in fulfilling
the trust obligation. And | think that's really
I mportant to us as communities and tribal people.

So | say thank you for that. And | hope

that we all could cone together. This is not about

I ndi an versus non-Indian. | don't feel that way. |
feel like it -- maybe in the -- maybe in those words
of the martyr Sitting Bull, you know, he said those

famous words, We can all cone together and hopefully
conme out for the best of our children.
So I'll leave it at that. Thank you.
LARRY ROBERTS: kay. W're going to take
a five-mnute break. And it'll be only for five

m nutes. So please -- please cone back.
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W' Il conme back at 10:55.

(A recess was taken from10:51 a.m to
10:55 a.m)

LARRY ROBERTS: So we're running up agai nst
11:00. So I'mgoing to ask everyone to really try to
keep their comments to five mnutes. And
appreci ate your -- your conpliance with that.

So with that, we'll go ahead and get
started. Please state your nane and the organization
that you're wth.

Nl COLE HOVER: Ckay. Can you hear ne?

LARRY ROBERTS: Yes.

NI COLE HOVER® Okay. My nane is N cole
Homer. 1'ma citizen of the Oneida of the Thanes in
Ontario, Canada. But I'ma tribal attorney for the
Ho- Chunk Nation in Wsconsin.

| speak here today as nyself concerned with
a specific issue that we are facing in Wsconsin. W
have been working diligently to bring our Safe Haven
Rel i nqui shnment Act into conpliance with the Indian
Child Welfare Act. However not w thout nuch pushback
fromthe hospitals.

Qur State law allows a parent to drop a
child 72 hours old or less off at a police station,

firehouse or hospital. The law permts absol ute
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anonymty. They are not asked if the child is Indian
when they give birth and | eave, or cone in and drop
of f.

My concerns is while the regul ati ons speak
of the fact that a parent's request for anonymty
shoul d not absolve the requirenent to ask if the
child is Indian and follow the placenent preferences
and notice in a voluntary case, Wsconsin Safe Haven
Law actually falls under the involuntary grounds and
proceedi ng section in the Wsconsin Children's Code,
Chapter 48.

Thus, these reqgulations do not go far
enough to require the accepting safe place to provide
the information needed for tribes to nmake a
nmenbership determnation to the State agency. This,
unfortunately, creates a back-door approach to | CWA
avoi dance.

| believe simlar strong | anguage regarding
anonymty not trunping | CWA protections be added to
the involuntary sections as well -- although it does
appear to be counterintuitive -- to address any
simlarly-situated states that have their safe haven
reli nqui shnment | anguage within the involuntary
sections of their State children's codes.

Additionally, a reference to relinqui shnent
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coul d possibly be made in the definition section
under both the foster care and adoption sections in
the Section 23.2, sub (1) and sub (4).

Thank you.

DANI ELLE LAZORE- THOMPSON: | actually set
the tinmer on ny phone there.

My nane is Danielle Lazore-Thonpson. |'m
fromthe St. Regis Mohawk tribe in northern
New York State, born and raised there. And
currently work as a Deputy General Counsel for the
St. Regis Mohawk Tri bal council.

| just have a few comments that |I'd like to
make on behal f of the tribe. First of all, | want to
thank -- thank all of you for your efforts and for
the courage to actually put pen to paper and finally
get sone reqgulations like this down for all of us to
consi der.

Quidelines are -- are just that.
Qui delines are guidelines. And although they've
provi ded, | know, sonme, you know, great information
for people in howto apply |CM, one of the big
problens that we've had in New York State is that
it's been inconsistently applied.

You know, if you want to think about that,

it's been inconsistently applied across the country,
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never mnd wthin each state.

|'ve practiced in the counties that border
our reservation, and these are two counties. They're
right next to each other. They both deal with |Indian
I ssues. And both courts deal with I CM conpletely
differently.

And these are counties right next to each
other. So never mnd the inconsistencies that happen
across the country.

So it's so inportant that these regul ations
go forward, and that they hel p provide consistency
that we all need, just froma practical standpoint.

| have several comments that |'mgoing to
be providing to you in witing. But | wanted to
state here and for the record that the St. Regis
Mohawk Tri be absol utely supports these regul ations.
They' re | ong overdue.

The one thing that we need to al ways
remenber is that we're trying to overcone sonet hi ng
t hat has happened system cally to our people for
decades.

We are one of the only people in this
country that has had witten policy geared towards
extermnating us. That's literal. That's not

exaggerating. You know, we're one of the only groups
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of people in this country that have faced, you know,
forced sterilization of wonen.

On ny territory, which is bordered with
Canada, Canada has simlar policies that are even
nore egregi ous. These things are witten down in
bl ack and white about our people. And we face these
t hi ngs today.

There's sonething called intergenerational
trauma. And we figure out a way to put a word to
that, to put a nane to that. But it inpacts us every
day.

My father was born in 1931. He passed away
about ten years ago. But himand all the siblings
were renoved fromour territory and placed in the
foster hone called the Thomas | ndian School, which is
| ocated in the Seneca territory.

And fromthere, ny aunts never noved back
home. Fromthere, ny first cousin commtted suicide.
Fromthere, ny father and all of ny aunts were
l'ifelong al coholics.

The inpact that had on ne as a child
growi ng up, as an adult child of alcoholic -- this is
just nmy famly. W are always going to find those
exanpl es and those good stories.

And don't get ne wong. | nean, these are
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our children that we're tal king about. And I
appreci ate the people who |ove our children, no
matter what, no matter if they're white or black or
indifferent. Because in the end it's about the
chi | dren.

But at the sane tine, what we're tal king
about here is sonething that is geared towards trying
to rectify a wong.

| f you go back to 1979, and when all of
this first happened, a lot of those things are still
happeni ng today. Not a |ot has changed. W still
have people that we're | osing or people that have
fallen through the cracks.

|"mgoing to tell another brief little
story just on behalf of nyself. And this is kind of
funny, because it has to do with Facebook.

Two years ago | got this odd nessage from
this woman. And she sent ne a picture of herself.
And she said, Does this person ook famliar?

And I'm 1like, you know, Wio is this? This
Is some sort of weird joke?

Li ke, you know, | was going to delete it.

And she had said, No, seriously.

You know, |'ve net Beatrice before. And

think you m ght be ny sister.
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And I'm like -- like, Prove it. You know,
I'm l|ike, Don't be harassing ne. Like, Wat is
this?

| was all getting defensive and very
protective of ny nother.

And sure enough, she sends ne a picture
that she had taken of ny nother in, like, 1992. 1In
1955 ny nother had a child that she was forced to put
up for adoption. And this woman |ived her entire
life away fromthe comunity.

My not her kept this as a secret fromus --
fromus children for our entire lives, for 50 years.
| think back as a child, all those tinmes where | saw
nmy not her crying about sonmething. And | thought it
was sonet hing stupid that | had done or sonething
stupid ny brother had done or, you know, sone
terrible thing that had happened.

And she was crying for that daughter that
was | ost. Because we were in a situation where there
was nobody to protect her. There was nobody to keep
my sister in our famly.

And this is now. You know, we're not
t al ki ng about sonethi ng that happened, you know,
several hundred years ago. The trauma that that

creates within famlies, it's still going on. |It's

Schnmitt Reporting & Video, Inc.
(360) 695-5554 -- (503) 245-4552 -- (855) 695-5554



http://www.schmittreporting.com/

© 00 N o o B~ W N P

N D N D DNMNMNDN P P PP PR R R R
o A W N P O © 00 N O O b W N B+, O

| CWA Proposed Rul e

Public Meeting , 04/22/2015 Page 86

still continuing.

So having these regulations is so
i nportant. Because it is another step towards trying
to rectify sone of those wongs that have happened.

| wll be providing substantive witten
comments on just sone little tweaky things in the
law. And if you don't m nd, one of ny colleagues is
al so going to be providing sone coments about her
practice. She's actually our I CM coordi nator who is
the one who's working on the ground day-to-day with
our cases involving Indian children.

So thank you very much for your tine. |
appreciate it.

LARRY ROBERTS: Thank you.

JAY MCCARTHY: So just out of respect for
everyone in line, everyone's been doing a great job
of keeping within the five mnutes. And let's please
try to keep that going.

ART MARTINEZ: Hello. M nane's Art
Martinez. | cone to you today. |[|'ma nenber of the
Chumash Tri be of the Kal awatsa (sic) people -- the
Kal awatsa (sic) Village, Turtle C an.

| also cone to you as a psychologist. A
psychol ogi st that's been active in the area of |ndian

Child Welfare for many years.
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|"ve served as an expert witness to state
courts in over 3,500 cases. | served as an expert to
tribal courts in alnost a thousand cases. 1've seen
many, many cases that would curdle our blood in many
ways of the -- the abhorrent conditions that many of
our children, Native children experience in non-Native
foster hones.

We can al so find abhorrent experiences, of
course, as Native children in tribal placenents or in
tribal hones.

But the issues of sovereignty cause us to
pause for a nonment and to realize that in the area of
child welfare, courts are inperfect. Courts are an
| nper fect process.

The nore we can define that for a court, the
nore that we can define what a process of action -- a
best practice, if you will -- mght be, the better we
will be able to serve children.

And it's about serving children that brings
me to this work. And that | know brings many -- nmany
of you here.

| also stand before you today as an adoptive
parent of two children, two children that are now
adults. | have eight grandchildren.

| also stand before you as the parent of a
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beautiful ten-year-old disabled child.

And | al so stand before you today as a
Native person froma famly of nine, where three of ny
siblings are still lost today fromtheir placenent.

They' re sonmewhere in Washington state. That's all we

know.

In that experience what | found, in ny
experience, is that state courts, if -- if there's not
clear direction to a state court -- clear direction of

process or guidance, as is intended in these

gui delines, state courts will find cracks,
particularly in -- in states where litigation is the
rule of the day. And of course, that's what kind of
happens in courts. Litigation happens.

And so it is very inportant that we begin
to, in standing up for children, define this process
and articulate the process that is intended by the
| aw.

| think the guidelines that are being
proposed do a fairly good job at further articul ating
the intent and the process of the Indian Child Wl fare
Act .

| also think that the prior regul ati ons have
many | oopholes. | think they've discussed intent, but

did not articulate the intent of the |aw, as woul d be
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intended in this regulation and gui dance.

| do see sone -- sone issues, though, that
wWill -- or may conme up within state courts that |
think we need to be attentive to.

In the state of California, as in many ot her
states, there are issues of presuned parent. There
can be a presuned parent sinply by the -- the nother
or the -- one of the parents suggesting -- and,
typically, it's the father -- suggesting that they
know who the father is, and that the father is a
tribal nmenber of a certain tribe.

That father may not be available to
acknow edge that child. And so the -- the issues of
acknowl edgnent that are referred to in the guidelines
are sonewhat fl awed.

In the state of California, and in many
states, even if the father does not the acknow edge
the child -- and there are many, nmany reasons why that
m ght happen, by the way -- they can be the presuned
parent, given the fact that they were present at the
birth.

The hospital can wite their nane down and
put it on the birth certificate. So there are nany
ways that a parent could be identified w thout that

parent necessarily acknow edgi ng that child.
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And in cases where we see child support
| ssues going on, where we see a child that's on aid,
or a child that may have other issues going on, it's
not unusual to see that one parent has not
acknowl edged a child, but they -- they function in the
state court as the presuned parent.

And in actual -- actuality, they have rights
of representation in many of these courts as the
presuned parent.

So | think that, in that case, we need to
define, or at |east guide courts that, when there's a
presuned parent who is Native, that that parent should
be given the rights, and the case should proceed as an
Indian Child Welfare Act, unless that presunption is
t hen proven wong or -- or erased, basically.

So that's one -- one thing that | would
of fer.

| would also offer that in nmany cases what
we find is that it can take years for a Tribe to
recogni ze that a child is eligible for enroll nent.

And the issue has to do wth enroll nent and
eligibility for enroll nent.

The Tribe can oftentines recogni ze that the
child is froma famly fromtheir tribe, and that

Is -- that there are other tribal -- other famly
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menbers that are -- that are tribal nmenbers that are
famly menbers that are in their tribe.

But oftentines there's not enough of a clear
| ine. Maybe the grandnother and then the nother are
not enrolled.

And so what | would encourage is guidance
that would allow tribes, and articulate that tribes
shoul d be involved, and that the case should go
forward as an Indian Child Wl fare case, if the -- if
the Tribe itself clains a presunption that this child
may be eligible for enroll nment at sone point.

And eligibility for enrollnment, as we know,
takes many -- many phases. There are tribes that
don't have their rolls open for enrollnment. There are
tribes that say a child has to be enrolled before a
certain age.

There are tribes that will respond that the
child s not eligible for enrollnent, but that they're
changi ng -- thinking about changi ng the enrol | nent
st andar ds.

W need to nmake a place for those children
before we find out four years later that they are, in
fact, eligible for enrollnent.

So using the sane thought as a presuned

parent, | think that the presuned tribe in the
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situation should be then recognized and all owed to be
represented within the proceeding.

As an expert witness in so many cases, |
al so want to say that -- thank you for defining,
finally, with increased clarity the role of expert
witness -- the -- I'"'msorry, the definition of expert
W t ness.

| would only offer that in the last bullet

under, Expert witness, that the expert w tness that

has substantial experience with the -- with Indian
children and community services, that that be -- you
may add to that -- or | would Iike to see added to

that, that the tribe recogni zes that person.

So the tribe, as a party, recognizes
them -- that person as having distinct know edge
within their -- their tribe and their comunity.
Because it may not be the sane.

Al so, you wll hear in testinony that wll
come up throughout your hearings indications of
bondi ng and attachnent.

As an expert in this field, and as an
expert that has testified many tinmes about bondi ng
and attachnent, | can tell you that bondi ng and
attachnment issues are not a hard and fast issue.

Bondi ng and attachnent -- many tinmes we think of --
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courts wll hear argunents about bondi ng and
attachnment of a child to foster parents as sonehow
good cause to not follow a | aw.

Well, the fact is that if we use bondi ng
and attachnent to not follow letters of |aws, then we
woul d never renove children fromtheir hones, would
we? Because it is for a legal reason that those
chil dren are bei ng renoved.

Many tinmes, no matter now how abusive the
honme is, the attachnent of the bond between the child
and parent is still there.

That speaks to the resilience of children,

that children are able -- particularly Native
children, it seenms -- are able to be so resilient.
Because once we have a bond -- once we have
established an attachnment -- and by the way, that

usual ly occurs within the first year-and-a-half to
two years of life -- we can then transfer that
attachnent.

And that attachnent in Native famlies
cones very early. Because of all the arns that hold
children throughout the -- throughout our experience.
And all the ways that aunties, uncles, grandmas -- |
have many grandnothers in nmy community. It wasn't

until | got older that | realized which ones I was
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directly related to.

They all seened to order ne around pretty
good.

LARRY ROBERTS: So, | don't want to stop
you short. Because | appreciate one, traveling here,
and comments as well. But we have a nunber of people
waiting inline. So --

ART MARTINEZ: Ckay. The -- the thing that
| would close with is that the issue of extraordi nary
needs nust be denonstrat ed.

| woul d suggest that there be wording that
nore clearly defines what that is, that it should be
a denonstrated physical devel opnental or
psychol ogi cal incapacity of the child that serves as
di sability which nust be addressed.

So with that, I'll close. And thank you
for all your efforts in this area. | knowit's an
arduous process.

Thank you.

CATHERI NE DEXTER: Good norning. M nane's
Catherine Dexter. And |I'man attorney practicing out
of Portland, Oregon.

| ' ve done adoption law for 32 years. |I'ma
nmenber of the Oregon State Bar and the Federal Bar.

| was a foundi ng nenber of the Anmerican Acadeny of
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Adoption Attorneys and the Oregon State Bar of Famly
Law Section Standing Committee on Adopti on.

| conme here basically speaking on behal f of
nyself and the practice that | have in the area of
adopti on.

In review ng the proposed regul ati ons here,
| do believe there are nultiple problens with the
proposed rules that, if adopted, will directly or
indirectly underm ne the purpose and functioni ng of
the Indian Child Welfare Act, and that this can be to
the detrinent of Indian children and famlies and
tribal culture.

|'"d like to state now that | do support the
witten comrents that were submtted by the Anmerican
Acadeny of Adoption Attorneys. And |I'mnot going to
address all of the issues that | see within the Act.

|"d like to focus on two. One is the
breath of the proposed rules. And the second is the
definition of imm nent physical danger or harm

| believe that the proposed rul es exceed
the authority granted to the Departnent under
25 U . S. C 1952. Congress gave the Departnent |imted
authority to enact rules regarding tri bal
jurisdiction and grant - nmaki ng.

| think by exceeding this authority in --
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in the way that these rules have been pronul gate and
what they contain, the Departnent is inviting both
state and federal court chall enges.

We currently have over 35 years of court
decisions. And I don't know that we need to have
nore litigation, because we have new rul es, and
trying to decide which of the old apply, which of the
new apply.

But | think that these challenges wll rise
in the areas of the State's individual right to
legislate in area of famly law matters. | think
also in the area of the Indian parents' right to
privacy under the federal constitution. And |astly,
a State's right to enforce its crimnal |law in cases
where child abuse is or is likely to becone an issue.

In | ooking at the issue of inmm nent
physi cal danger or harm the definition of a Proposed
Rul e 23.2 states that, quote, |nmm nent physical
damage or harm neans present or inpending risk of
serious bodily injury or death.

This is too |low of a standard to be applied
to Indian children, because it fails to protect them
from ot her behaviors which they currently are
protected fromthat are injurious and even

crimnal -- sexual abuse, domestic violence, child
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| abor exploitation, exposure to drug-nmaking
activities, and psychol ogical injuries, none of which
woul d show necessarily an i mm nent danger of physi cal
har m or damage.

| ndi an children are entitled to the sane
| evel of protection as non-Indian children under
existing child protection statutes under state |aw.
And | don't -- | would hesitate to support anything
that | essened their ability to be protected.

This definition has inpact on other
proposed rul es.

For exanpl e, Proposed Rule 23.114, which
requires that in instances where the Court finds an
I ndian child was inproperly renoved fromthe custody
of his parent or |Indian custodian, the Court nust
termnate proceeding and i nmmediately return the child
to its parent or custodian w thout regard or
consi deration for the best interest of the child or
ot her possible crimnal actions against the child by
the parent or soneone else in their househol d.

In order to help with maybe restating that
definition, so that it nore properly protects I|ndian
children, | would add to the definition of inm nent
physi cal damage or harmto say -- followng injury or

death, to put, And any or action which woul d
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constitute a crine against the child under state or
federal | aw.

| think that's a mninmum protection that
| ndian children are entitled to.

In conclusion, I'd like to say that
adopting the present rules, | think, in this form
woul d be very harnful to children and I ndian
famlies, the very ones that | CWA was enacted to
pr ot ect .

| believe the Indian Nation, the tribes
deserve to have rules and guidelines that support the
reasons that | CM was enacted to begin with, to
protect Indian children, and to help preserve the
heritage and cultural identity of Indian tribes.

|'' m al so concerned of all the hearings that
are being held and peopl e given the opportunity to
speak, none of them are schedul ed for east of the
M ssissippi. And | don't know why that is.

So | think that we're cutting off a large
portion of our geographic population, not giving them
an opportunity to coment on these rules the sane way
that we have here west of the M ssissippi.

| also think that by restricting the
privacy rights of Indian parents for establishing a

| ower threshold for protection of Indian children,
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t he new gui deli nes and proposed rul es deval ue the
tribe's nmenbers, and underm ne the val ue of the
tribe's heritage and cultural identity.

Thank you for this opportunity to express
my opinion. And | appreciate the work that you are
doing. And | appreciate the stories that |'ve heard.

Because having practiced in the area of
adoption law for so many years, | have a great deal
of respect for Indian tribes and Indian famlies.
And | think they deserve better than these proposed
rul es.

Thank you.

LARRY ROBERTS:. Thank you.

And there's just one point of clarification
that | want to nmake, and just a general matter in
terms of our rule-making. A lot of tines what we
hear is that we should be going to various states.

And we can't go to every state in our
rul e-maki ng, generally. But that's why we have
national tel econferences. And those national
tel econferences are created the sane way these are.
Everyone can participate. They're transcribed and
then becone part of the record.

LICIA MCCONELL: Hello. M nane's Licia
McConnell. And I'll be speaking on behal f of ny
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famly.

"' man enrol |l ed nenber of the Confederated
Tribes of the Umtilla. M dad was adopted when he
was two, and he was adopted by an Irish famly and
taken away. And he lived in Idaho.

And because he was adopted, he didn't get
the -- the things that are passed down to the famly.
And because of that, | never got those either.

| was taken away fromny famly when | was
eight. And | was placed in a non-Native hone,
because ny dad was not enrolled, and neither was |I.

Because ny dad was adopted, his files were
seal ed, and we couldn't becone enrolled nenbers until
a year-and-a-half later. That's howlong it took to
unseal those files.

When | was placed in a non-Native hone, it
went well at first, because |I had ny ol der sister,
and | had ny little brother, and | had once- a-week
visits wwth ny birth famly.

As | stayed in the hone, the nore it
progressed, | stopped going to powwws and | started
going nore to church. And | did a lot of nore things
that weren't as Native, and gradually | becane nore
assi m | at ed.

And when | was in the fifth grade -- and |
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don't know how old I was then. But when | was in the
fifth grade, they decided that they wanted to have
guardi anship of us. And | thought that was a really
good idea, because ny older sister and ny little
brother and | could all stay together. And | thought
that we would still have visitations with our birth
parents.

But as soon as they got the guardi anship of
us, things becane different. And | was no | onger
allowed to go to powwows. And they started sending
me to Christian schools. And I never got that
cultural part of ne.

And that was really hard. Because even
though I was Native Anerican, | never got that --
that gratification

And as | got older, I got nore cut off.

And they started homeschooling ne. And the only
books that | could read were the Bible and dictionary
and ny textbooks, which, you know, doesn't |eave a
whol e | ot of room

My ol der sister went through a simlar
thing, and we becane targets in the hone.

And for ne, when we were enrolled, ny birth
parents -- or not ny birth parents -- ny foster

parents at the tinme decided to take our per cap and

Schnmitt Reporting & Video, Inc.
(360) 695-5554 -- (503) 245-4552 -- (855) 695-5554



http://www.schmittreporting.com/

© 00 N o o B~ W N P

N D N D DNMNMNDN P P PP PR R R R
o A W N P O © 00 N O O b W N B+, O

| CWA Proposed Rul e

Public Meeting , 04/22/2015 Page 102

file -- and say that we were getting braces. But
they really just used that noney to | andscape their
yard. Which | don't think that woul d have happened
if I was in a Native hone.

| made the choice in October |[ast year to
| eave the foster hone. And doing that -- well, ny
sister had already left when | was in the second
grade. But doing that, | left nmy little brother
behind. Wich has been really hard, because we were
the only constants in our life.

And he still lives in that hone. And it's
really hard, because his foster parents have nade it
so | can't see him And because he's under a
guar di anshi p, the Tribe can't do anything, and
nei ther can the State.

| believe that if we were first placed
I nside a Native home, that none of this would have
happened. So that is why | think that these

regul ati ons shoul d be enforced.

Thank you.
ARNESTO SAUK:  Hello. |I'm Arnesto Sauk
(sic). I'm-- |I"ma foster youth. | amin the | CWA

unit on the east branch DHS.
| m here on behalf of nyself. |[|'mjust

curious -- I'mjust curious why -- like, curious on
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just people's life. And you know, | would like to
share ny life alittle bit.

You know, | was adopted at age three. And
nmy biol ogi cal parents both are deceased, because they
were unable to take care of ne. Now, | was just -- |
didn't get a chance to be in a -- in a hone of ny
Native tribe. | was just given into a white famly,
because they just thought it was easier to do.

| was born in Alaska. So | guess, you
know, we didn't have a | ot of, you know, regul ations.
And it's, like -- | don't know It's stuff that
woul d make a | ot of sense to ne. As in O egon,
everything is just -- it seens nore clear.

So at age 12 | was put in a foster care
system and | was just in a -- many hones. |'ve
never been in a -- in a Native hone.

And you know, all of the hones |'ve been in
now aren't -- they don't -- they don't -- they don't
really support ny Native traditions. They -- they
don't really do anything. Al they dois -- |'ve
been in hones that all they care about is noney,
treating ne really bad, not treating ne with respect.
They don't support any of ny cultural history or
anyt hi ng.

In fact, they don't care for what | do.
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They, you know, say, You just got to -- you stay out
of trouble. Be here by this tine.

They don't even acknow edge, you know, who
| am you know. They don't understand who | am And
|"ve gone through a | ot of |oss.

Now, | could grief on -- you know, |I've had
many bad experiences. But why do that, when | can
say there's a lot of positive stuff in nme? That
being in DHS, you know, has been a help for ne. That
the -- ny caseworker, who's here, actually -- prior
casewor ker -- who has done so nmuch work on trying to
| ocate ny -- ny siblings and stuff in Al aska. Wo --
whoever -- | don't know

Like, I think if I wasn't in the |CM unit,
if nmy case wasn't an | CWA case, | wouldn't be able to
nmeet ny famly or try and neet ny siblings or
whatnot. And | really appreciate the work that, you

know, the | CM unit has done for ne.

And | -- it's -- it's -- | think it would
speed up the process a whole |lot. And you know, |I'm
just -- I'mjust happy that -- you know, |'ve had a

rough chil dhood. You know, because | think this --
and that's what nakes ne strong, you know,
enotionally stronger, nentally stronger,

spiritually -- everything.
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It's just -- you know, | wouldn't be here
standing tal king you to guys right nowif | didn't
have this rough chil dhood.

Thank you.

LARRY ROBERTS: Thank you.

And so | just want to say, | know that
it'"s -- it's hard for everyone in this roomto
provide testinony for this record. And | really
appreci ate the courage of -- of the youth to share --
share their information with us.

And so thank you. Thank you for attending
the session. And thank you to everyone for sharing.

REBECCA LARSON: My nanme i s Rebecca Larson.
|"'ma proud nenber of the Quinnault Indian Nation in
Washi ngton. | am a second generation survivor of
prior | CWA adopti on.

|'"'mhere in full support of the regul ation
that -- that we're now tal king about, finally, and
sone teeth to sone things that are needed to protect
our children.

My not her was part of the Scoop Era that
the BIA at that tinme funded and -- and cosponsor ed,
in nmy opinion. She was taken, physically, fromny
grandnot her off of our reservation.

She was adopted quickly, within a matter of
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days, to a famly here in Oregon, a non-Native
famly, where | CMA obviously was not in place to
prot ect her.

She was abused and -- sexually and
physically and enotionally in this hone by these
non- Nati ve people who didn't understand her -- her
culture or her pain frombeing stolen from-- from
our famly in Tahol ah.

When she becane pregnant with ne, this
wonderful white famly, who always wanted her to feel
grateful that they had saved her life, sent her away
to a Catholic boarding school for unwed nothers --
because we still had themin those days -- which had
becone a cl eari nghouse for nore of our children.

And she was forced to give nme up for
adoption. She was not allowed to hold nme or to see
nme.

My nother left that place a really broken
young girl. And she lived the rest of her life on
the streets of Portland and Seattle.

| reunited with ny nother after | was an
adult and had a daughter of ny own. And ny not her
passed away two years ago.

When | -- the coroner called and asked ne

to conme and identify her body. On her death
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certificate it stated that she died of an accidental
drug overdose.

My not her died of cultural genocide that
was forced upon her by the State, by the governnent,
and by an adopti on agency which sells our children.

|, too, was adopted very quickly into a
non-Native hone. There was no |CWMA to protect ne.
|, too, was physically and enotionally abused in this
home by these people who wanted ne to be grat eful
that they saved this poor Indian girl.

| stand before you today al so, now, as a
woman who is going through, in region two in
Washi ngton state, a |icensing process to becone a
foster parent as a single wonman, Native woman. |
work for the Suquam sh (sic) Tribe, and not in child
wel f are

But this is obviously an issue that's very
close to ny heart. And things that | have found
goi ng through this process are disturbing.

| -- | cosponsored an | CWA training where
they used a video that | have produced about ny
story.

And it was full of non-Native foster
parents who -- who said appalling things to -- to us

about, Oh. Well, | cane today, because I'mreally
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confused. M caseworker in region two said that

| CWA's just a piece of paper, that | don't have to
worry about those kinds of things. And I'mreally
confused. And | wanted to cone here today to find
out what the truth is.

And this was | ess than two nont hs ago.

And so enforcenent of | CWA and providing
that for -- for our states and for our -- our region,
it is so inportant to be able to have that
st andar di zed enforcenent.

Because the things that | am seeing from
goi ng through the process with the State, it is not
bei ng conplied wth or applied when it cones to our
chi | dren.

And just real quick -- another wonman
responded, asking a question about an |ndi an
pl acenent. And she said, |I've -- you know, | just
have sonme questions about that.

And | asked her, Are you -- are you a
tribal placenent hone?

Conpl ete sil ence.

And anot her woman responded and sai d, No.
But | am And |I've been licensed for six years. And
| have never been given a tribal placenent.

And so we need these.
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And | appreciate you. And thank you for
taking the tine.

LARRY ROBERTS: Thank you.

ESTELLE NAMAHOE: M nane Estel | e Nanahoe.
"' man enroll ed nenber of the Navaj o Nati on.

|'' m here today because ny story is simlar
to many that are here and aren't here.

| was taken fromthe Navaj o Reservation
when | was two-and-a-half, after ny nother died.
was taken by a group of Christian wonen. And they
went to Orange County, California and were trying to
find hones for us.

W ended up being placed in Mornon famlies
and separated. | did not know ny siblings until |
was in ny thirties.

My famly noved to Hawaii. And that's
where | was raised, far fromny culture and ny
peopl e, ny | anguage.

A part of ny healing process as an adul t
has been to work in child welfare and with Native
famlies.

What | found working for tribes and for
states in child welfare is that | believe that the
Eur opean system of bringing children into foster care

is nothing nore than the old boarding school and
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forced assim| ation.

W don't have enough Native famlies. And
we often have barriers to certify Native famlies, so
our children are forced to go into non-Native
famlies and pick up their practices of that foster
hone.

Safety is also our goal in child welfare.
But it's often conprom sed with the w ping out of
famly ties, culture, |anguage, and the know edge
that we are the First People.

Eur opean i mm grants cannot continue the
conquering of the First People. W were here first.
And we have rights, rights to our land, to our
famlies, to our traditions.

And we w |l take care of our children. And
we wll take care of our famlies, if we don't have
ot her people telling us how to do that and putting
limtations on us. W are strong peopl e.

| CWA guidelines are inportant. They can
certainly be expanded. But this is a good start.

We're not a dying people. And we are not
subm ssive. And we wll be around for a long tine.
And we won't have continued traunma, pain or |oss.

ALLI E GREENLEAF MALDONADO My nane is
Allie Geenleaf Maldonado. | amthe Chief Judge for
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the Traverse Bay Bands of Odawa Indians. And | am
here today to support the regul ations that are being
pr onmul gat ed.

We need these regulations. And | want to
tell you about two cases that | had when | was a --
prior to being chief judge for ny tribe, I was the
assi stant general council for nine years.

And during that tinme period | litigated
several | CWM cases. |In fact, that was a | arge part
of my practice with ny tri be.

And | want to tell you about two of those

cases.
And the first case I'mgoing to tell you

about, we -- the Tribe did not receive notice of

these -- of this case until the case had been ongoi ng

for two years. And it wasn't until one of the
grandmas reached out and contacted our child welfare
comm ssion, and the Tribe then contacted the State,
did we receive -- did the Tribe receive official
notification of this proceeding.

And all three of the girls in this case
were tribal citizens.

W intervened in the case. And the Judge
that was sitting in on that case was brand new. She

was a new y-el ected judge. Not only was this her
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first child welfare case, this was her -- or her
first Indian child welfare case, it was her first
child wel fare case.

So she was | ooking for guidance fromthe
attorneys that were present on how to proceed. And
the State attorney and the guardian ad litemin that
case were vigorously against application of the
pl acenent preferences in | CM, because the girls had
been illegally in this placenent for tw years.

And they worked very hard to convince the
judge that this -- that the tine that had passed and
t he bondi ng were good cause to deny transfer of the
case.

Now, while | was litigating this case, the
attorney for the State gave ne a call. And he asked
me if we could speak off the record. So | won't say
hi s nane.

And he said, Do you really believe what
you're arguing in this case about the placenent
preferences? Do you think that this non-Indian,
non-rel ative placenent is illegal and in violation of
| CVWA?

And | said, Yes. | do think that.

He said, Of the record, will you wal k ne

t hrough t hat.
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And | opened the NARF page on ny conputer,
and asked himto do the sane on his. And we wal ked
through it together.

Now, that -- that nonment in tinme wasn't
going to help ne in ny case. Because he was a
prof essional, and he was going to do is job and
represent the State, as he had to do.

But it was a pivotal nonent for him and it
was actually very pivotal to the Tri be. Because he
woul d | ater cone to the table and be part of a group
of attorneys that wote a bench book for judges, that
woul d assi st judges in understanding the Indian Child
Wel fare Act.

But in this nonent he continued to do his
j ob very successfully. And that judge -- you know,
she was so -- so inherently annoyed at how vi gorously
| was arguing, that she actually threatened to hold
me in contenpt of court. And | |ost that case.

About two years later | was speaking at the
Uni versity of M chigan Law School, and -- about the

Indian Child Welfare Act. And | was very surprised

to see her sitting in, like, the second row. | got
very nervous. | wasn't sure if | was about to get
held in contenpt of court again. | wasn't sure what

was goi ng to happen.
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And | wasn't sure if she was going to
interrupt nme during ny talk. But she didn't.

And afterwards | canme down, and | thought,
Whew, this is over. But she wal ked right up to ne.
And she said, | don't know if you renenber ne. And
she said her nane.

| was |ike, O course | renenber.

She said, | want to apol ogize to you. |
di d not understand how | CWA worked. And | was
m sgui ded by the -- by the guardian ad litem and the
proponents in the room And if | had understood what
| know now, | would have ruled and done things
differently.

She needed these regul ati ons.

A case that happened right after that, the
judge in that case -- again, we had a child at the
hospital. The grandnother canme to the hospital. And
the day that baby was born, she gave her her Indian
nane.

Nonet hel ess, the social workers would not
consi der her as a placenent. |Instead they placed her
in a non-Indian, non-relative placenent in violation
of 1CWA. Because one of her siblings was al ready
there and had been there for so long. And so they

call ed that an Indian placenent.
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So the Tribe tried to intervene. And
everyone was so frightened that if we intervened, we
m ght then transfer, that we were denied the right to
intervene. And this was imedi ately after they
termnated the dad's parental rights. So this case
had been going on now for two years.

So in a case that was | andmarked in
M chi gan, the Court of Appeals overturned term nation
of parental rights and sent it back -- back down to
the | ower court.

And from the bench, that judge
apol ogi zed -- and | have that transcript -- he
apol ogi zed because he said, prior to that case, he
didn't really understand the purpose of ICM. That
everyone was fighting to keep the tribe from
I ntervening and transferring, including him because
they didn't trust that the tribe would do what was in
t he best interest of those kids.

And that he now understood that that's the
whol e point of the Indian Child Welfare Act. That
I ndian tribes love their kids, too. And that we are
t he ones that should be entrusted with decidi ng
what's in their best interest.

And just to follow up on that case, when

that case -- he did transfer that case to tri bal
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courts. We were able to do sonething that state
courts couldn't have done, because of state |aws'
inflexibility.

W al |l owed the non-Indian foster honme to
adopt that child and grandma. And they were able to
have joint custody. And grandma woul d have the child
on weekends and hol i days.

And grandma is a fluent |anguage speaker.
She knows our traditional nedicines. And that child
Is growng up with her culture and her comrunity.

Her sister's a chanpi on hoop dancer, and she's
| earni ng the hoop dance. None of that woul d have
happened.

And that judge, he now sits with ne on the
Tribal State Judicial Forum And the Tribal State
Judicial Forumw |l be putting forward a letter of
support for these regs. On that forum 12 state
judges, 12 tribal court judges.

Thank you for your work.

LARRY ROBERTS: Thank you.

SANDY WHI TE HAWK: Good norning. M nane
Is Sandy White Hawk. | was born on the Rosebud
Reservation in 1955. | was the third child of Nyna
Lulu White Hawk York Rensel man. And | was adopted

out when I was 18 nont hs ol d.
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It was during that tine period that you'll
hear many stories of that systematic renoval of our
children. Mne is one of the stories where an uncle
recounted that the -- we renenber the day the social
wor ker drove into the driveway, scooped you up, put
you in a car and took you off. And | didn't return
to themuntil July of 1988.

My story is |ike many who are placed in
whi te m ssionary hones, who had no understandi ng of
who we are. | suffered a great deal of enotional,
physi cal, sexual, and spiritual abuse.

Eventual |y, through nmy healing, | saw the
need to formalize a process to gather us together, to
talk and to share, to encourage and to heal.

And | wanted to express today that while we
are always tal king about the Indian child and the
child, it is not just about that. As I|Indian people,
we can't separate the child fromthe famly. W
can't separate the famly fromthe comunity. Even
iIf we are raised far away. Even if we live in the
ur ban areas.

And you hear also, and wll continue to
hear, that situations have not changed a whol e | ot
between the '50s and ' 60s and the placenents of young

children today, as you heard today fromthese two
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I ndi vi dual s.

| wanted to share with you today two
t houghts that | had.

One is in the proposed rule for qualified
expert witness. You actually didn't word this
exactly as | would have worded it. | just --
actually just thought of this, because | thought
there was going to be nore addition in it.

But for qualified expert wtnesses, |
really believe that those who have been through this
lived experience of what it's |ike to have the
| ong-terminpact of renoval, not having your imge
mrrored back to you in any way in your conmmunity, to
not know anyt hi ng about your history -- soneone needs
to articulate that in the court, to explain what wl|
happen to that child as they devel op over tine.

One of the nost inportant devel opnent al
stages that we tal k about in child devel opnent is the
mrroring back and seeing our -- ourselves wthin our
communi ty.

Well, an Indian child does not have that
mrrored reflection of their inmage. And as we
devel op, we have to find a way to negotiate that.

And unfortunately, nost of the tine it's a negative

formati on that we nake.

Schnmitt Reporting & Video, Inc.
(360) 695-5554 -- (503) 245-4552 -- (855) 695-5554



http://www.schmittreporting.com/

© 00 N o o B~ W N P

N D N D DNMNMNDN P P PP PR R R R
o A W N P O © 00 N O O b W N B+, O

| CWA Proposed Rul e

Public Meeting , 04/22/2015 Page 119

|'"d like to share with you that there's a
study that the First Nations Repatriation Institute
and Organi zation that |'ve founded has partnered with
the United -- the University of Mnnesota. And we've
put together a research study called, The Experiences
of Adopted and Fostered Individuals: An Anonynous
Study to Break the Sil ence.

And | just want to share with you a few
prelimnary findings that we have.

Twenty-three -- I'mjust going to speak to
the ninety-five individuals who responded who said
that they have reunited with sonme nenber of their
peopl e.

Twenty-three of the ninety-five experienced
sexual abuse in their adoptive hone. Forty-four of
ni nety-five experienced physical abuse. Forty-seven
of the ninety-five experienced enotional abuse.
Forty-three contenpl ated and pl anned suicide. Twenty
attenpted suicide. Fifty-one of them say that they
have been in therapy or are in current therapy to
address the enotional and physical abuse that they
experienced in their hone.

Now, | know that there are |oving hones.
And this is not my argunent.

But what | really want to express as well
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Is that we know that not all of these enotional
difficulties are connected to abuse. You can
experience extrene profound grief and loss in the
m dst of a |oving hone.

And sonetinmes it's even harder for that
I ndi vidual to express that loss in a |oving hone.
Because how can that child tell their npbst |oving
parent, | need to know who | anf

So it's at great cost that they've received
that love. And that adoptive parent has not been
gi ven the education that they need to understand how
to expand the famly and help that child reconnect
and expand.

When really true condition -- unconditi onal
| ove exists, there's roomfor everyone. But we're
not guaranteed that.

When an adoption decree is signed, no one
goes back into that hone to see if that child is
safe, to see if they' re being abused. It's assuned
that the problem has been solved, and the child is
put in a safe environnent, because that hone passed a
background check. So sonething needs to be done
t here.

One last comment. You're going to hear

over and over and over about bonding. But there is
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an original bond that exists that's not being tal ked
about or addressed. And that original bond is the
bond that we have to the nother who carried us those
ni ne nont hs.

Al'l the energy around that birth that took
place, if it is during a hard tine and a stressful
time, we are conpelled to return and reclaim W
have these words: Reunification. Reconnect.

Well, if we didn't have this original bond,
we woul d not be using those terns. And that needs to
be respected and honor ed.

One | ast coment. | just thought of this
as | was sitting here. Because over the years we've
talked in our circles about how there is no penalty.
There's no | egal penalty. There's nothing.

| get a parking ticket. But a judge, a
guardian ad litem a social worker, anyone who's been
i n nonconpliance of | CWA receives no fine. How do |
receive a parking ticket, and they not receive any
sort of consequence, when a child's well-being is in
their charge?

Thank you for your tine.

LARRY ROBERTS: Thank you.

So we're running up towards noon. W'l

have comments from everyone that's still in |ine.
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But | also want to say that if you haven't
had a chance to make a comrent today, please submt
your comments in witing. Al of your conmments are
going to be submtted -- or considered.

And you can al so participate on the
national teleconference as well.

So thank you.

JACK TROPE: H . Thank you. And I'll keep
this very brief. Because |I know we're runni ng out of
tinme,

| "' m Jack Trope, Executive Director of the
Associ ation of American Indian Affairs. W wll be
provi ding detailed comments. And so |I'mjust going
to touch on a couple of quick things that | think
need to be made clear on the record.

For way of background, the Association in
Anmerican Indian Affairs was the organization that
really started the push for the Indian Child Welfare
Act in the |ate 1960s and early 1970s, convened a
series of neetings before Congress had any i nterest
inthis issue at all, and brought together tri bal
peopl e, child wel fare peopl e.

And the first oversight hearing in 1974 was
organi zed by the Association. Lead wtness was the

Director of the Associ ation.
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So I've been executive director for
13 years, involved with the organi zation for 27. And
so when you work for this organi zation, you learn all
about this history.

And so | just wanted to point out one
thing: Wen the | aw was passed in 1978, and then the
process began that led to the guidelines, our
organi zation, and an organi zation that -- the
National Tribal Chairman's Associates, which no
| onger exists, did subcontract with the Bureau of
| ndian Affairs to go out and do |istening sessions
and hel p devel op what ultimtely becane a revised
form the guidelines.

The idea at that tinme was that these were
going to be regulations. And our organization, and
NTCA understood it in that way.

But -- and our organization, by the way,
wor ked cl osely with House and staffers in working on
drafting the bill. Qur attorneys were actively
engaged in that. And there was an expectation that
there woul d be regul ati ons.

The decision was ultimately nade within the
Bureau of Indian Affairs to i ssue guidelines.

And | would nention that both the Bureau of

| ndi an Affairs and the Departnent of Justice opposed
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the Indian Child Welfare Act. Bot h recommended t hat
President Carter veto the Act.

And he ignored that advice and signed the

Act .

So it's really not fair to say that the
drafters of the bill understood that there woul dn't
be regulations. |In fact, | think that the contrary
IS true.

| would also nention that the | anguage in
the statute is quite broad in terns of that
regul atory authority. That the case | aw over the
| ast 35 years nmakes it clear that that kind of
del egation is adequate for the issues of regul ations.
And in fact, the experience of the |ast 35
years with court decisions that are all over the
pl ace on various issues also is the basis for you
novi ng forward to provide sone consi stency across all
of the states as to how the Indian Child Wl fare Act
will be applied.
So that's the one point | wanted to neke.
The second thing | want to tal k about | ust
briefly is this -- this notion about -- what was said
about good cause to deviate fromthe placenent
pr ef er ences.

| don't see anything in this regulation
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that prevents a court from having a good cause
hearing. So |I'mnot sure what that's about.

And | don't see anything in this regulation
that prevents a court to considering sibling
pl acenents and whet her kids are placed wth siblings.
"' mnot sure why that's been raised as an issue.

But | think the provision about bondi ng and
attachnment -- Dr. Martinez and -- and other -- a
whol e bunch of other fol ks tal ked about bondi ng,
and -- and attachnents. And Wite Hawk tal ked about
it.

Al'l the provision says is that ordinary
bondi ng and attachnent in a non-preferred placenent
Is not cause to find extraordinary circunstances to
devi at e.

Now, the type of situation that was tal ked
about, where -- and | think that the person's no
| onger here, unfortunately. But the type of
person -- or the type of situation that she tal ked
about, where there were diligent searches for many
years, where there was strong connection with the --
wth the Navajo famly, where there were siblings
pl aced together, that's not the typical situation
we're tal king about.

But what we're talking -- what we're nore
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often tal king about is a situation where there's a
non-preferred placenent. Very little effort is taken
to find a preferred placenent. O in sone cases,
there's even deliberate actions in the litigation to
delay a final determnation so that the child can
stay in a non-preferred placenent. And that's the
argunent that's being nade bondi ng and attachnent.

And so | think what we're | ooking at here
Is a regul ation designed to pronote placenents in the
best interests of Indian children, nore often than
| ess.

Wiy nore often? Because if the placenent
references are followed, and reasons for deviating
fromthemare -- are | essened, then you're going to
see many, many nore kids placed in their best

i nterests, as everybody here has said.

And the last point I'lIl nmention is we are
conducting research on sone of those issues. | think
what Dr. Martinez said about sone of -- about how

courts actually apply those concepts in practice is
very different fromwhat the theory is. That a |ot
of the people testifying in this don't really have
experti se.

There are a |l ot of studies about how the

whol e theory is based on a western nodel of, you
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know, a nother and a child's bond, and ignores

mul tiple bonds and extended fam |y bonds and ot her
practices that take place in cultures other than
Eur o- Aneri can cul ture.

So we wll submt wth our testinony a | ot
of that research as well. | think that's, of course,
what Dr. Martinez was saying, and what Sandy Wite
Hawk was sayi ng.

So thank you.

LARRY ROBERTS: Thank you.

MATT NEWMAN:  Good norning. M nane is
Matt Newran. |'ma staff attorney at the Native
American Rights Fund. |'m based in the Anchorage,

Al aska offi ce.

And |'m here this norning, first and
forenost, just to thank you for the regulations. Qur
office will be submtting nore formal witten
comrents with nore substantive anal ysis.

But 1'd just like to take the tinme this
nmorni ng and nention a few things.

The first is that the jurisdiction in which
| practice has taken sonme unique interpretations of
| CWA since it becane | aw.

And your definitions section, which begins

| ayi ng out definitions for inportant terns, such as
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active efforts, is going to go a long way in bringing
the uniformty and the consistency to ICWA's
application that Congress originally intended and
that, unfortunately, various states and -- and state
court decisions have each gone in their own direction
over the years through interpretation.

Secondly, I'd like to nention good cause --
good cause, specifically, for deviating fromI|ICW's
pl acenent preferences, both the foster care and
adoptive placenent preferences. And the gentl enman
that spoke earlier had nentioned that the idea that
good cause was neant to enbody flexibility.

But it's an unfortunate fact of the matter
in the decade since | CWA was passed that flexibility
and good cause -- that flexibility has evolved into
| oophol es.

And in my ICWA practice in Al aska, | have
had judges -- and we have seen judges start issuing
opi ni ons that good cause exists, because a potenti al
pl acenent is too ol d.

Good cause exi sts because a potenti al
pl acenent in a village only has wood heat. And these
good cause | oophol es are being used to ensure that
Al askan Native children are not placed in

| CWA- conpl i ant hones.
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And with the regulations listing out and --
and sayi ng what follow ng grounds just cannot be
consi dered good cause, that's a step in the right
direction. And that's going to have a big inpact in
Al aska in a big way.

| would just like to close. | -- you had
mentioned earlier that you can't go to every state.
But | would recommend, with Al aska being hone to 229
federal l y-recogni zed tri bes, 40 percent of the tribes
in the United States, Al aska really needs to have a
public hearing.

And ICWA -- of all the laws and federal
I ndian | aw, | CWA has the nost inpact in Al aska.

Al askan Native children constitute 20 percent of
Al aska's youth popul ation. 63 percent of children in
foster care in Al aska are Al askan Native.

| CWA has a | ot of inpact. These
regul ations are going to have a lot of inpact. And
as much as we're encouraging folks to get on that
tel econference, in villages where VHF radio is the
only nmeans of conmunication, a |ot of voices are not
going to be heard as a result.

But 1'Il just conclude, because | know
others are waiting.

Thank you again for these regulation. |
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very much | ook forward to their finalization and
starting to get ny state back on track.

LARRY ROBERTS: Thank you.

JOHN CHALLY: M nane is John, with an H --
Chally -- GHA-L-L-Y. I'man attorney in Portl and,
Oregon.

My focus of practice has been adoptions for
35 years. And it is in no way focused on Indian
Child Welfare Act issues. But in a general practice,
it's sonething that we cone into contact with fairly
frequently.

It can be one of the nost frustrating parts
of our practice because of the circunstances we find
ourselves in. Wich oftentines start with, Ch. And
there may be sone Native Anerican background.

You start with that point. And you sit
down, and you start talking to the person who's
presenting this case, which is, in nost cases a -- a
single woman who is very guarded in what they're
willing to share about their background. Very
guarded in what they're wwlling to say about the
ci rcunst ances of conception. Very guarded about the
information they're willing to provide ne over
their -- their background and places where I m ght go

to better understand the circunstances of their
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| i neage.

It can be amazingly difficult to do when
you add in the fact that the woman in ny office has a
right to confidentiality with respect to ny
representation of her.

It nmeans that | can't go knocking on doors
trying to find out what her -- what tri bal
affiliation an ancestor nmay have had. | am
prohi bited from doi ng that.

And a woman of -- with Indian heritage is
i ke every other wonman, as she's presenting to us.
She is careful about who she shares her circunstances
concerning the adoption plan. She's careful wth us
about the circunstances that she's wlling to share
wth her owmn famly and conmunity with regard to
t hat .

One of the nobst common things that we find
ourselves in is that we never get any clear
information with respect to the -- the background.
W're told sonetines, | don't know. |'ve never been
on the reservation.

Otentinmes |"msure that's true. Soneti nes
they don't know what the reservation -- where their
reservation is. They can't identify a tribe or any

ot her background.
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And we're forced into a situation of trying
to provide notice concerning this to the Bureau of
| ndi an Affairs.

"Il bet that |'ve done that sonepl ace
bet ween 50 and 100 tines. And there has not been a
single circunstance where | have received i nformation
back providing ne with a basis to go forward and to
notify a tribe of that background.

So it's the twin circunstances of -- of
limted information to begin with, followed by the
nat ural and understandable need for confidentiality
in the relationship that results in a failure to
contact the tribe and to provide the notice that
sone -- and | understand -- where a notice of sone of
t hese circunstances of a voluntary placenent is -- is
guesti oned by sone.

But the fact of the matter is, that even if
you really a wanted to provide that notice, it can
oftentines be very difficult to do.

| actually have witten comments that |
would like to submt at this point. Many of them are
critical of the individual sections of the proposed
regulations. And there's -- it would be quite
I nappropriate for nme at this point to try to go

t hrough all of those.
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So | would like to just provide the witten

conment s.

LARRY ROBERTS:. Sure. Thank you.

HALEY CREE: M nane is Haley Cree. | work
for the St. Regis Mohawk Tribe. [|I'mthe Indian Child
Wel fare Act coordinator for the only program-- | CM

programin New York State.

| am grateful for these regulations for ny
program especially the active efforts fromthe
begi nning of the case or investigation that may
result in the placenent of an Indian child.

For ny program this neans just working
with us fromthe begi nning of dealing with Soci al
Services in a case that's involving our conmunity
menber .

And with this, | believe that we coul d have
| ess cases go to court.

And t hank you.

LARRY ROBERTS: Thank you.

JILL KEHAU LANI ESCH. Aloha. M nane is
Jill Kehau Lani Esch. J-I-L-L -- KKEEHA-U --
L-A-N-I -- EES-CH | amthe Omi bus President for
the American Indian Famlies in the state of
M nnesot a.

Based on the 2013 M nnesota child welfare
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report, Anmerican Indian children living in Mnnesota
have the highest rate of contact with the child
protection systemin the Nation.

This report stated that the Anerican |ndian
children were 15.5 tinmes nore likely than a white
child to be placed in out-of-hone placenent.

| would like to limt ny coments to two
areas that has not been touched on very nuch today.

The first, under Section 23.1038, when does
| CWA apply? | would like to ask that it -- you
specifically state, Third-party custody proceedi ngs.

| know that it is there somewhere. But |
have a case right nowin Mnnesota that the judge has
said that third-party custody proceedi ngs do not
apply in I CWA cases.

The second thing that | would |ike to focus
onis a notice requirenent, the notice to be sent to
parents, Indian custodians and tribes -- and this is
in the 1978 ICMWA laws -- that it's to be sent
registered mail, return recei pt requested.

| was over the noon when | reviewed the
revi sed gui delines of February of 2015, which
specifically stated, reclarified, and again, the
notice is to be sent registered nmail, return receipt

request ed.
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The problemthat we're getting is people do
not know the difference between regi stered mail and
certified mail. They think that if they -- you use
the green card, the green card can be used for
registered mail, certified mail and insured.

The difference is registered mail requires
the sender to put it in an envelope, seal it with
brown tape, take it to the post office. The post
office wll then log it in.

And it's kind of |like a chain of custody.
Therefore, if it leaves St. Paul, M nnesota airport,
and it travels to Wiite Earth Nation, that post
office wll then log it in that it is there.

The receipt is when the person signs for

The problemis the counties and agencies
are telling me that certified mail is just as good as
registered mail. And it is not.

Wth certified mail, they could -- and they
have done this -- lied that they put sonething in the
mai |l . Because all they need to do is make sure that
It has enough postage on it, drop it in the nail box
outside their office. And they would just say, Wll,
Your Honor, we sent it. It just never cane back.

But with registered mail, there is evidence
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that they went to the post office, that they
deposited it there. |If the receipt never cones back,
they can at |east show the Court that they did
attenpt to provide notice to the tribe.

The problemthat |'m having in Mnnesota --
we have 87 counties. 90 percent of the Counties, by
not getting the notices out to the tribes as
requi red, despite the fact that | brought it to their
attention. And they have told ne, Jill, the tribes
are really lucky that we give themnotice at all.

And that is extrenely frustrating to ne.

What | would like is do not cave to the
Counties when they say that certified mail or
el ectronic mail is just as good as registered nmail.

This is sonething that has been in the
regulations fromthe law from 1978. And let's just
hold their feet to the fire and nmake sure that the
notices are sent to the tribes, so that the tribes
can do what they need to do for the best interests of

our chil dren.

Thank you.
LARRY ROBERTS: Thank you.
LISA RREGER. Hello. |'mLisa R eger.

am Vice President of Public Policy and Ceneral

council at Cook Inlet Tribal Council in Anchorage,

Schnmitt Reporting & Video, Inc.
(360) 695-5554 -- (503) 245-4552 -- (855) 695-5554



http://www.schmittreporting.com/

© 00 N o o B~ W N P

N D N D DNMNMNDN P P PP PR R R R
o A W N P O © 00 N O O b W N B+, O

| CWA Proposed Rul e

Public Meeting , 04/22/2015 Page 137

Al aska.

|'"d like to add nmy words to what Matt
Newman had to say.

Nunmber one, to request a hearing in Al aska,
so that Alaska tribes and tribal organizations can
make t hensel ves heard by you.

| wanted to add al so that, yes, there are
229 or maybe 231, dependi ng on how you count
federal |l y-recogni zed tri bes in Al aska.

The State has spent the |ast 25 years
litigating every fine point of ICWA. And really,

first of all, questioning whether there were even
tribes at all. And so it is quite an extrene
si tuation.

When | first noved to Al aska 26 years ago
and got involved in -- in ICM in Al aska, the numbers
were there. There were fewer than 20 percent of the
Native children in Alaska -- fewer than 20 percent of
the children in Al aska were Native. 40 percent of
the children in out-of-honme care were Nati ve.

So in fact, the nunbers are not getting
better. |It's getting worse. As Matt said, it's now
at 60 or -- at 60-plus percent.

I n Anchorage, where the Al askan Native

yout h population is closer to 10 or 15 percent, it's
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still over 60 percent of children in foster care who
are Alaskan Native. And so it is a very significant
I ssue in the state of Al aska.

And really -- and in addition, the state
courts, as Matt described, have really taken a very
narrow i nterpretation, in particular, of active
efforts.

One tinme | was in a court listening. And
the judge, in fact, asked the social worker what she
had done differently for this Native famly than she
woul d have done for another famly. And she wasn't
really able to answer that question.

And | -- | don't know that that's even that
frequent of a question in Court. But the
under standi ng of active efforts is extrenely |[imted.
And as is -- and, you know, as is shown by the
Jenuna (sic) case, for which we're also very
grat ef ul .

So we'll be submtting -- I"'mgrateful for
the intervention of the Departnent of Justice and the
Bureau in that case.

W wll be submtting formal comments. W
greatly support the regulations. W really think
that they are inperative to bring states al ong where

they're unw | ling.
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We hope that we wll continue this process,

and that this is a real opportunity to nmake change.

Thank you.

LARRY ROBERTS: Thank you.

ANDREA SMTH: 1'll keep it brief. M nane
Is Andrea Smth. |'man attorney with the Children

and Fam |y Services Departnent at the Port Ganble
S Klallam Tribe in Kingston, Washi ngton.

The tribe is in full support of the changes
to the regulations that you' re proposing. W wll be
suppl enenting other witten coments.

| would just like to tell you that the
regul ations wll help make practices nmuch nore
consi stent across states.

|"ve done a lot of transfers of
jurisdiction, and they're very different in each
State jurisdiction that you speak wth.

One particular jurisdiction -- and | tell
you this story with full support of the tribe -- we
had a grandma who lived in a different state.

Because at that point in tinme, econom cs are hard.
Peopl e nove away.

The State stepped in on the case. Her
daughter had a drug problem took away one baby.
Figured out -- or decided that the tribe had not hi ng
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to do with the case and deci mated the rest of the
famly wthin two nonths.

And the entire tribe -- so our chairmn got
i nvol ved. Qur |egal departnent was involved. W
contacted attorneys all over that particular state.
And there wasn't really anything that we could do.

G andma still thanks us for our
I nvol venent. But | consider that a | oss, because we
lost a child, and then we lost five nore. And the
entire tribe feels a | oss.

So pl ease, anything you can do,
regul ations, especially. Thank you for all of your
hel p.

LARRY ROBERTS: Thank you.

So these will be the |ast two comments.
Because we al ready went earlier saying that those
were the |ast coments.

JOHN DOSSETT: OCh. [|I'msorry.

My nane is John Dossett. |'ma General
Counsel for the National Congress of the Anmerican
Indian. It's an organization of tribal governnents.

| nostly wanted to express that NCAI very
much supports the regul ation and appreciates all your
work in getting themto this point.

NCAl has been advocating for regul ations
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rat her than just guidance. So havi ng bi nding
regulations that will result in early placenents in
the correct locations seens |like a very good step in
the right direction.

And 1'Il leave it at that and turn it over
to the National Indian Child Welfare Associ ati on.

DAVID SIMMONS: Ckay. So this is David
Simons. |'mthe Governnent Affairs Director for the
National Indian Child Wl fare Associ ation.

And | just want to start by commendi ng the
Bureau of Indian Affairs for their work to take 35
years of case |aw and practice and experi ence and
bring it into a nuch nore defined and clarified
process. W need this.

So in our office, we take sonewhere over a
t housand calls every -- every year from parents,
prof essionals, tribes, other interested advocates who
are trying to understand how to i nplenent the Indian
Child Welfare Act.

The sad truth is that in many of these
cases we have little to offer to people who call,
because the lawitself isn't clear in sone areas.
The gui del i nes have provi ded sone hel p, but not
enough.

So we see kind -- we actually hear
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firsthand sone -- and know what the consequence are
when we don't have clarity in the | aw.

The other thing | want to nention is
there's a Il ot of discussion today about, you know,
tensi ons between goi ng back and forth between what
kind of famlies our -- our Native children and youth
can be placed in.

One of the things that's really mssing in
the conversation is that there is federal |aw that
requires every State to have a diverse pool of foster
and adoptive famlies that reflect the children who
are in their care.

There is not one State in this country --
not even -- not even one that's close to having
enough Native children in famlies who can be placed
In native-licensed hones.

The tribes, unfortunately, have beared the
burden of trying to find many of these pl acenents.
They gladly do that.

But the States are not doing enough to
provi de these hones. And sone of the private
Interests are not doing enough to find these hones.

We personally know of many, many cases
where we have |icensed Native famlies who are

avai l abl e for adoption in foster care, and who are
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| ooked over tine again -- after tine, after tine.
And they're chosen sonetines in cases for non-Native
children. W don't understand that.

So these are the kinds of things that we
need to correct.

And we appreciate you being here. Thank
you very mnuch.

LARRY ROBERTS: Thank you.

And | just want to say thank you to
everyone for attending this session today. | really
appreci ate everyone's coments.

There were a nunber of comments here today
that were specific, saying, you know, Please change,
for exanple, the qualified expert wtness in a
certain way, shape or form Those comments are
extraordinarily helpful to us as we're going through
t he proposed rul es and eval uate how can we nove
forward with the final rules.

So | thank you all. And I rem nd everyone
that the deadline to submt witten comments is
May 19t h.

So thank you.

(The Public Meeting concl uded at
12:22 p.m)
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CERTI FI CATE
STATE OF OREGON )

) ss.
COUNTY OF MULTNOVAH )

|, Sinead R WIlder, a Notary Public for
Oregon, do hereby certify that, pursuant to
stipulation of counsel for the respective parties
herei nbefore set forth, that the proceedi ngs occurred
before nme at the tinme and place set forth in the
caption hereof; that at said tinme and pl ace |
reported in Stenotype all testinony adduced and ot her
oral proceedings had in the foregoing matter; that
thereafter nmy notes were reduced to typewiting under
nmy direction; and that the foregoing transcript,
pages 1 to 143, both inclusive, constitutes a full,
true and accurate record of all such testinony
adduced and oral proceedi ngs had, and of the whole
t her eof .

Wtness ny hand and notarial seal at

Portland, Oregon, this 29th of April, 2014.

Sunead Wiloer

SINEAD R. W LDER
Certified Shorthand Reporter
Certificate No. 13-0426
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