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PORTLAND, OREGON;, MONDAY, APRIL 20, 2015
3:30 p.m
* * *
TRI BAL CONSULTATI ON

LARRY ROBERTS: AlIl right. Good afternoon,
everybody. W're going to go ahead and get started
here this afternoon.

| want to start off by saying thank you to
everyone for attending this tribal consultation this
af t ernoon.

Before we get started, |'ve asked President
Vigil if he would open us up with a bl essing.

(Greeting spoken in Native | anguage.)

GL VIGL: Good afternoon. [It's always an
honor to be asked to do a prayer, especially for a
neeting of this type. You need to have the w sdom
and fortitude because of the issues at hand and do it
in a good way for -- on behalf of our Kkids.

(Bl essing by President Vigil.)

LARRY ROBERTS: Ckay. Thank you, President
Vigil, for that.

There are a nunber of open seats over here

inthis end of the room And -- and please -- | hope
everybody can -- can find a seat.
So for this afternoon we're going to -- we
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have two hours for this tribal consultation. And we
have a nunber of folks here with us today fromthe
Departnent of Interior.

We al so have a nunber of folks here from
the Departnent of Justice, and from Health & Human
Servi ces.

So I'mgoing to start with the panel here.
My nane's Larry Roberts. |'mthe Principal Deputy
Assi stant Secretary for Indian Affairs and a nmenber
of the Oneida Nation of Wsconsin.

And with ne today | have Rodi na Cave, who's
a Senior Policy Adviser to Assistant Secretary
Washbur n.

| have G na Jackson here, who's a Seni or
Fellow with Indian Child Wl fare here with the I ndian
Affairs, but permanently with Casey Foundati on.

| have G na Jackson -- or I'msorry, Angie
Canmpbel |, O fice of Indian Services BIA

Debra Burton --

DEBRA BURTON: Here.

LARRY ROBERTS: -- right here with us from
O fice of Indian Services.

And Vanessa Ray- Hodge fromthe Ofice of
Solicitor's Ofice.

| al so have the Regional Solicitor, Lynn
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Pet erson, who's right there in the back of the room

And then fromDQJ, | know | saw Sam Hirsch,
Princi pal Deputy Assistant to the Attorney Ceneral
fromENRD. Anber Blaha is with him

G na Tyner-Dawson from Depart nent of
Justi ce.

And | think | saw JooYuen Chang here from
Heal th & Human Servi ces.

There she is. Geat.

So we are going to run through a Power
Point relatively quickly. The idea is that it's just
to provide a very general overview. The ideais to
get comments fromall of you.

| woul d ask that because this is a tribal
consul tation, that we ask that tribal |eaders and
representatives fromtribal |eadership speak first.

And | would ask that folks try to -- we
have a very full roomhere. | would ask that folks
try to keep their initial cooments to five mnutes or
| ess, so that everyone has a chance to provide
coments. And then we'll -- we'll circle back with
folks, if you want to give additional coments that
are going to be longer than five m nutes.

And | should say everything is being

transcri bed by our court reporter here. So please,
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when you do have comments, introduce yourselves. Let
us know which tribe you're from And we'll -- we'll
get all of that transcri bed.

And then that'll be put up on our website.
And it'll be part of the rul e-naking process.

| al so want to encourage everyone to submt
witten cooments. And the end of the comment peri od
Is May 19th of this year.

So -- okay. So | think that that's
everything in terns of how the consultation will be
run today.

So we're going to just junp right into it.
Al'l of you should have a Power Point in front of you.

| think nost folks are -- in this roomare
famliar that | CWA was passed in 1978 to pronote and
protect the best interests of the child. It
establ i shed m nimum federal standards. And it
articulated a strong federal policy that -- wherever
possi ble, that that Indian child should remain in the
| ndi an communi ty.

So in 1979 the Departnent pronul gated
gui delines for state courts inplenenting |CWA.  From
1979 to 2014 those state courts had inpl enented | CVWA
in a variety of ways.

We held the listening sessions shortly
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after the Baby Veronica case with tribes to hear
about what we could do nore in terns of guidelines
and potential regul ations.

We had issued updated guidelines in
February of this year. And today we're tal ki ng about
t he proposed rule that was issued in March.

And it essentially tracks a nunber of the
provi sions in the guidelines.

So we' ve added new definitions. This is
just a general overview of all the different
provi sions of this new subpart in terns of state
courts' and state agencies' inplenentation of | CMA

We have definitions here that we're seeking
comment on, including active efforts, voluntary
pl acenent, inmm nent danger -- physical danger or
harm a nunber of the definitions here that we'll be
talking a little bit nore in detail.

But we encourage your comments on all of
t hese definitions.

We have general provisions in terns of the
purpose. The purpose of this is to pronote
consistent |CWMA inplenentation in all states.

We have the applicability that 1 CWA applies
whenever an Indian child is the subject of a Indian

child custody proceeding. And this includes status
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of fenses and juvenil e delinquency proceedings. And
we make clear in the preanble and in the proposed
rule that there is no so-called existing |Indian
famly exception.

So the proposed rule provides for agencies
and state courts, that they nust ask at the outset
whet her the child is an Indian child. And if there's
any reason to believe that the child is an Indian
child, then courts nust -- the courts and the State
agencies nust treat that child as an Indian child
until and unless it is determned that it is not an
| ndi an chi | d.

We have provisions in here with regard to
the -- obviously, voluntary placenents, and that | CWA
applies to these if the parents consent to pl acenent
or term nation.

And now we're going to talk a little bit
about the pretrial requirenents. |'mgoing to ask
for Rodina Cave to cover those portions of it. And
"Il turn it over to Rodina.

RODI NA CAVE: Thank you.

Good afternoon.

So as Larry already covered, what are the
pretrial requirenents for -- for the proposed rul e?

Agenci es and state courts have to ask if
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the child is a -- is an Indian child. And there's --
there's exanples that are given in the proposed rul e
for, you know, when there is reason to believe that
the child is an Indian child.

And al so, there's, in the proposed rule, a
requirenent that, if the consenting parent wants
anonymty, then the agency or the state court nust
keep the rel evant docunents under seal, but that --
but still provide notice and obtain verification from
the Tri be.

So when does the requirenent for active
efforts begin? And the proposed rul e provides that
It -- it starts as soon as the case or the
i nvestigation may result in a placenent of the |Indian
child outside of the custody of the parent or the
| ndi an cust odi an.

And as Larry says, it applies in all
I nvestigating whether the child is an Indian child.

The proposed rule provides that only the
Tribe may determ ne whether a child is a nenber or
eligible for menbership in a tri be.

And the agency nust notify all tribes in
which the child is potentially a nenber. And the
proposed rule sets out the steps for if the child is

potentially a nenber of nore than one tribe.
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And after there's a designation of the
tribe, the agency nust notify all tribes that receive
notice of the designation, file the designation with
the court and send -- send it to each party or person
that received notice of the proceedi ng.

The proposed rule also provides that a
state court nust dism ss an action as soon as it
determ nes that it |lacks jurisdiction, for exanple,
that the tribal court has jurisdiction.

When is notice required? O howis this
process of notice?

An agency or a court -- when an agency or
court knows or has reason to believe that the child
Is an Indian child.

And, you know, we l|ist the proceedi ngs out,
voluntary or involuntary proceedi ng, tenporary
cust ody, et cetera.

And howis -- howis notice required?

By registered mail with return receipt
requested to each tribe where the child my be a
menber, and parents, and, if applicable, the Indian
cust odi an.

It also -- the proposed rul e al so provides
time limts, and, specifically, that a proceedi ng may

not begin until ten days after each parent or I|ndian
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custodian and tribe receives notice. And that
there's -- you know, if they receive notice and
request an additional 20 days, then 30 days after --
after that receipt.

So there's al so provisions regarding
energency renoval, that it nust be as short as
possi bl e; that the agency or state court mnust
docunent whet her renoval or placenent is proper and
continues to be necessary to prevent i mm nent
physi cal danmage or harmto the child.

Pronmptly hold a hearing to eval uate whet her
that continued renoval or placenent is necessary.
And i nmmedi ately term nate when energency -- when the
ener gency has ended.

Continuing with energency renoval, the
agency nust treat the child as an Indian child until
a contrary determnation is nmade, and conduct active
efforts, as provided under the rule, to prevent the
breakup of the Indian famly as early as possible
before renoval, if possible.

Ask and take steps to docunent -- take and
docunent steps to confirmwhether the child is an
I ndian child. Again, notice -- notify parents,
custodi ans and tri be about each proceedi ng, and

mai ntain records that notice was provided.
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Continuation with energency renoval, the
court must decide if renoval/placenent is no | onger
necessary to prevent imm nent damage or harmto the
child. This would happen at, you know, any court
pr oceedi ng.

And tenporary custody should be | ess than
30 days.

Sorry.

Tenporary energency custody should be | ess
than 30 days, unless there's a hearing with testinony
froma qualified expert witness, or extraordinary
ci rcunstances exist. And energency renoval or
pl acenent nust end as soon as inmm nent physi cal
danmage or harm no | onger exists, or the tribe
exercises jurisdiction over the case.

And | will pass this along to Angie
Canmpbell, who will talk about transfers to tri bal
court.

ANG E CAMPBELL: Thanks, Rodi na.

And thank you all.

The transfers to tribal courts. The
proposed rule now clarifies that the request for
transfer for -- to tribal court can happen in any
stage. Also, it includes special factors that

weren't consi dered before.

Schnmitt Reporting & Video, Inc.
(360) 695-5554 -- (503) 245-4552 -- (855) 695-5554



http://www.schmittreporting.com/

© 00 N o o B~ W N P

N D N D DNMNMNDN P P PP PR R R R
o A W N P O © 00 N O O b W N B+, O

| CWA Proposed Rul e
Tribal Consultation , 04/20/2015 Page 13

So for exanple, the state court now, under
this proposal, can't just nake a decision about the
transfer arbitrarily, for exanple. O, like, for
exanpl e, how engaged is the child with the tri be.

Or, you know, are they nenbers -- truly enrolled
menbers of the tribe.

So that's a significant change.

Anot her area that was included in the
revisions is the placenent or term nation of parental
rights.

Now, the courts have to truly engage in
an -- an active efforts -- in active efforts. And
this conversation about active efforts has cone up,
because reportedly, oftentines the courts were often
anbi guous. O there was a lot of gray area in terns
of what effort -- active efforts neant.

But now, you know, they have to be done
prior to the renoval of the -- of the child. But
nore inportantly, | think now the new provisions
require that the tribe and the extended famly be
engaged in this effort.

Al so, too, the proposal now states, in
addition to the active efforts, that there has to be
cl ear and convincing evidence that is supported by

t esti nony.
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The courts may al so order the term nation
of parental rights only if the evidence is beyond a
reasonabl e doubt. The rule specifically clarifies
what is and is not considered clear and convincing
evi dence.

O significant inportance is -- is the --
t he provisions under the qualified expert under the
new provi si ons.

You know, the regul ations specifically --
proposed regs specifically line out by order what
constitutes a -- an expert w tness.

And | want to nmake note, too, that, first
and forenost, a nenber of the child' s tribe would be
considered first and forenpst an expert w tness,
soneone who is famliar with the conmunity and
custons of that culture where the child is
potentially being renoved.

And that was short and sweet, and now I'm
going to turn it over to G na Jackson.

G NA JACKSON: Hi, everyone. |I'mgoing to
be tal king about voluntary probation, disposition and
post-trial rights.

And I"'mgoing to highlight a few areas and
not go through every bullet. You do have the Power

Point. You do have the proposed rule itself. And you
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know, those are reference for nore detail.

So for voluntary proceedings, I'mgoing to
hi ghlight that the agency and the State nmust ask -- so
it's both, not just the agency, but the agency and
the -- and the state court as well.

And so that is very inportant, that both are
aski ng.

Under dispositions, under placenent
preferences, an agency nust follow I CM or tribal
pl acenent preferences, even if there's a request for
anonymty.

And al so provide clear and convincing
evidence that it conducted a diligent search to neet
the preferences, and explain if it couldn't be net in
order to depart from placenent preferences, only if
the Court finds good cause.

And good cause nust be recorded on the
record. And the party that is asserting good cause
has the burden to prove good cause by clear and
convi nci ng evi dence.

Good cause to depart from pl acenent
preferences nust be based upon the parents' request,
child s request, if they're able to understand the
deci sion, extraordinary needs of the child, or -- that

are established by the qualified expert wtness.
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What it does not include is bonding or
attachnment fromthe placenent, or just the
unavailability of a placement. And that a
determ nation by the Court that active efforts were
made to find placenents.

Good cause nmay not be based upon
soci oeconom ¢ status of any relative or other
pl acenent .

Under proposed trial rights, procedures nust
be established to vacate an adoption if consent was
obtai ned by fraud or duress, or a proceeding violated
ICWA. That's really inportant.

Al so, who can ask for it to be -- to be
I nval i dat ed, which could be the child, the parent, or
even the custodian, the tribe. And regardless of
whose rights were viol at ed.

And then this is really inportant. It's
requi rement of notice of change in child' s status,
such as change in placenent. So notice nust be given
for that.

Continuing on with post-trial rights, 1'd
like to highlight that in the new proposed rule,
States nust establish a single location for all
records of voluntary or involuntary foster care,

preadoptive placenent, and adoptive placenent that is
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avai |l able within seven days of request by the child's
tribe or the Departnent of Interior to obtain
i nformation regarding the child, such as a petition,
conpl ai nt, orders, placenent determ nation, findings,
statenents, all of that. So that's sonething new

The comments can be nmade on any part of the
provi sion of the proposed rule. That we also are
| ooki ng at tribal consultations in -- here, of course
I's our kickoff. W're going to be doing one in Rapid
Cty; Al buquerque; Mnnesota; a tel econference that
anyone can participate in, regardl ess of where you
are; Tulsa, &l ahons.

And then public neetings for other voices to
be heard. So not specifically tribal |eaders and
t heir designees, but everyone el se.

And we're having a public neeting this
Wednesday here in Portland at the BIA offices. And
the information for that is in the letter that's one
of your handouts. Also Rapid Cty -- again,
Al buguer que, M nnesota, a teleconference, and then in
Tul sa.

The one inportant thing to renenber, that
t he deadline for coments on the proposed rule is
May 19th. And email really is a preferred nethod to

submt comments in witing. But the email address is
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coment s@i a. gov.

And you know, | hope that each and every one
wi || consider making comments. This is a chance to
make your voice heard.

LARRY ROBERTS: Thank you, G na.

So just in terns of next steps, after --
after we're finished with the tribal consultations,
and after the coment period closes, we have a whol e
team of fol ks at the Departnent of Interior.

And we al so work very closely with our --
our federal partners at the Departnent of Justice and
HHS.

And we'll work together to work on a final
rule and -- based on all the comments that we
receive. So we're hoping to get a | ot of hel pful
comments through this process.

Qoviously, the final rule will ook a
little different than the proposed rule, based on the
comments that we receive.

So wwth that, | would like to open it up to
any comments fromtribal |eaders or tribal
representatives first. And then we'll open up the
floor to others.

And just please renenber to say your nane

and the tribe that you're with, and so that the court
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reporter can get that down.

Thank you.
LI Z MILLER: Good afternoon. |'mLiz
Mul | er. |"'mthe vice chair for the Janest own

S Klallam Tri be in Washi ngton state.

And first of all, | would like to thank the
BIA for these new guidelines. | feel that it's very
i nportant in supporting our famly and children.

Secondly -- well, | also just wanted to
make a nention that | will be sending infornal
comments. But | just wanted to nake this brief.

Secondly is the -- our -- one of our issues
within the states is the state courts. Sonetines we
can have a decent relationship with a caseworker and
be working right along and -- and where a state court
will just conpletely ignore what we have worked on
and place children in non-Indian hones.

| think that these guidelines will be
advant ageous to keeping our children in their tribes.

Wednesday -- | just wanted to nake this --
there's a public comment tinme at the BIA office from
nine to twelve. And | really hope as many of you can
be there. Because there's going to be a |lot of
adoption attorneys and agencies there that nake noney

selling our children.
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So | just want to -- you know, we just have
to be there very strongly to -- and | believe that

you have to register. So nake sure that you're
regi stered, so you're not comng in and being turned
awnay.

But that, you know, there -- adoption
attorneys don't have a |lot of sad stories about our
children and how things did not -- | see Debbie did
not work. Well, we still have the sane stories on
our side, too.

But the point | really wanted to nake
for -- to BIA and to all of youis that we are a
nati on who have a right to our children, just as any
ot her sovereign nation has a right to their children.
That's the bottomline is that that is our right.

Chi na does not want to send any nore
children to the United States to adopt. They have
the right to do this.

Russia, the sane way. W should have that
very sane right. W are a sovereign nation, and our
chil dren belong to our country.

So thank you.

LARRY ROBERTS: Thank you.

THE COURT REPORTER Larry, | have a

request .
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When people say their tribal name, |'m not
fromthis area, and | don't know all the tribes. So
If they could just say it very slowy, that would be
hel pful .

Thank you.

LARRY ROBERTS:. Sure.

So the -- we want to nmake sure that all of
the comments here are transcribed accurately; right?
That's why we're all here, to get your comments on
the record.

And so our court reporter isn't famliar
with alot of the tribes in the area. And so if
you' d just say your tribal nane slowy.

You may have to spell it, if -- look at the
court reporter when you're giving your information.
You nmay have to spell it for her. So we just get an
accurate record.

M5. MIULLER Ckay. Liz Muller. [I'mfrom
the Janmestown S Klallam-- that's S, apostrophe,
capital K-L-A-L-L-A-M

THE COURT REPORTER:  Thank you.

NANCY DUFRAI NE: Good afternoon. My nane
is Nancy Dufraine -- DUF-RAI-NE. And |I'm here
representing our chairman, Don Secena -- S-E-C E-NA,

fromthe Confederated Tri be of the Chehalis
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Reservation here in Washi ngton state.

We have a couple comments on the rul es.

And |ike ny colleague Liz, | also, before we get into
that, want to thank the Bl A for proposing
rul e- maki ng.

Thirty-seven years is a long tine to have a
federal legislation that is not foll owed
consistently. And it is a new day.

So hopefully, with -- with sone new
gui delines and regul ations, we can finally start
I npl ementing Indian Child Welfare consistently across
all of the states and all of the courts.

Because our children live all over. They
don't just live on a reservation.

Wth that, a couple comments specific to
definitions.

One specifically around domcile. The
definition that is proposed under domcile seens
pretty vague. And in the -- in the occurrence of
parents who are not married, the proposed rule states
that the domcile will be with the nother.

But it doesn't necessarily state that if
the father is -- is acknow edged, and is a tribal
menber, and the child may be living with himor on

the reservation. That may be a conflict. And/or

Schnmitt Reporting & Video, Inc.
(360) 695-5554 -- (503) 245-4552 -- (855) 695-5554



http://www.schmittreporting.com/

© 00 N o o B~ W N P

N D N D DNMNMNDN P P PP PR R R R
o A W N P O © 00 N O O b W N B+, O

| CWA Proposed Rul e

Tribal Consultation , 04/20/2015 Page 23

it's just not clear.

So | think clarification on the definition
of domcile is sonething that you nmay want to
consi der.

Because nowhere in the definition of
domcile does it say where the child is residing. So
we strongly recommend that we add | anguage t hat
identifies where the child is currently residing and
give recognition to -- to that, specifically.

The other area that we had sone concerns
about is under the tinme franme in the post-trial --
post-tribal rights. Excuse ne -- post-trial rights.

And there doesn't seemto be any tine
frames identified within the proposed. And we -- we
think that there should be sone -- sone tinelines
attached to that, reasonable tinelines.

Not necessarily two weeks or -- or, you

know, three days. But reasonable tinelines that may

be as long as -- as 90 days, where we can assure
that -- that the good -- things are done in a good
way.

The other thing that -- that we see that

may be a total omssionis, in the event that there
Is a-- and you kind of alluded to it, but it wasn't

real clear -- either a failed adoption or a change of
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ci rcunstance after adoption has been finalized, if in
the case that an adoption is finalized.
And in those situations we believe that the

Indian Child Welfare Act starts -- again, that Tribes
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be notified if there's any change of circunstance
that prevents that child to permanency. Because that
famly still is available, and that tribe still is

I nt er est ed.

So | think those are the two areas,
specifically, within the rule-making that we -- we
have chosen to comment on here.

We are also preparing for in-depth witten
coment s.

The other -- the mgjor question that we
al so have is, How are these going to be enforced?
How are they going to be nonitored?

And it's one thing to have rules. Because
we know that we've had a federal |law for 37 years
t hat has not been inplenented, and has not been
nmoni t ored, and has not been foll owed.

So | think we have sone questions as to

the -- the actions that we expect fromthe Bureau of
| ndian Affairs. Because you are our trustees. |It's
your responsibility. Because -- because you have

that trust responsibility over us, over our children,
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and over our |ives, and over our future. W ask you
to exercise that.

The other thing is is we have -- many of us
have gotten grants fromthe feds for everything under
the sun. And everything recently, within the past
15 -- 10, 15 years, there's always a -- a caveat that
we -- we need to coll aborate and coordinate with
ot her providers and other agencies. And on a
gover nnent -t o- gover nnent basi s.

We are requesting that the BIA al so
coordinate with ACF. Because ACF has all of the
tools that will help nonitor. They have the -- the
docunentation. They have the Legislative Court
| nprovenents Act that can be a vehicle to ensure that
States inplenment I1CWtrainings through the Court
| mprovenent Act process with all of the states,.

So that's a -- that's one thing that we --
we strongly expect the BIA to reach out to their
sisters.

And | know Associ ate Conm ssioner Janes is
here. And I'mglad that you're here, and |
appreci ate that.

But you can't work in a silo anynore. Qur
children deserve better. Qur famlies deserve

better. And our conmmunities deserve better.
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You expect us not to silo our services.
Well, we expect the sanme. And we expect nonitoring.
And we expect reports back.

W don't want this to go into the void of
the beltway. W can't afford that any longer. W're
| osing as many children today as we did before the
Act. And that's unconsci onabl e.

And as a trustee, we are going to hold you
accountable for that, in a good way. No disrespect
I nt ended.

But -- but we can't continue the way we
are, because our children are valuable. And our
famlies are valuable. And our tribes are val uable.

Thank you.

LARRY ROBERTS: Thank you. Thank you for
all those conments.

| don't -- | don't want to eat up a |ot of
our time today with responding to a nunber of
coments. But there are a couple of things | want to
t ouch upon.

And that is, nunber one, it's the reason
why we're going through this rul e-making. W know
this is vitally inportant to Indian country; right?
| nmean, what is nore inportant than our children,

nunber one.
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Nunber two, | just want to share with you
all that -- and | don't want to steal the thunder for

tonorrow s inter-agency session, where HHS, Assistant
Secretary Washburn and DQJ will be here. But we're
going to talk about -- a little bit about how we've
been col | aborating, but also listening directly from
tri bes about how the Federal -- how the Federal
Governnent can col |l aborate internally, so we don't
have those sil os.

So | appreciate your comments, and |
appreci ate your detailed coments on the regul ation
itself. Those are things that we'll take a very close
| ook at.

So thank you.

SHAWN BACKBONE: Thank you.

My nane i s Shawn Backbone. [|'mthe vice
secretary of the Crow Tri be.

And | just want to say thank you for the
consultation for the Indian Child Wl fare Act.

We support this new regulation. |It's not
going to be a guideline. It's going to be a
regul ation. So you know, that'll be taken care of.
And for the State of Montana to -- you know, to work
wth us as a Ctow Tribe. And to better protect our

Crow kids and any other Native American that |ives
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w th us.

And then the state foster care systens,
too. So | just want to elaborate that -- and in
depth and ot her consultations, that our attorneys
will be getting wth you and addi ng nore to that.

But | just wanted that for the record.

Thank you.

LARRY ROBERTS: Thank you.

AL VIAL: Good afternoon. M nane is G|
Vigil, spelled V-1-GI-L. And I'mfromthe Pueblo
Tesuque. But also, I'mthe President of the National
| ndian Child Welfare Associ ation.

The National Indian Child Welfare
Associ ation has been concerned with this topic |ong,
l ong, long tine ago, because of the |ack of the
i npl ementation of Indian Child Wl fare Act, or the
msinterpretation of the Indian Child Wl fare Act by
different entities, |like courts, judges.

And so for this to be happening now, it's
happeni ng very | ong overdue. And we thank the Bureau
of Indian Affairs for proposing these regul ati ons.
They are needed.

We appl aud the BIA for their work on the
proposed regulation. These rules provide the clarity

and certainty necessary for practitioners to ensure
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conpliance with the | aw

Indian Child Welfare Act pronotes the best
interests of Indian children. darity and certainty
can hel p preserve our famlies and pronote pernanency
for our children.

Even before the Big Grl case, as we call
it, the Veronica case that we refer to, these things
were needed. But | think the case -- the Veronica
case, while the outcone wasn't what we want ed,
think it clearly found that we needed to address this
I ssue because of what happened w th Baby Veroni ca.

Qur children and famlies are often denied
the protections of Indian Child Wl fare Act, because
courts and States' agencies aren't taking -- aren't
asking if the children in their care are Native. W
are glad to see that the -- the regulations require
all agencies to inquire if children have Native
ancestry.

Native children and famlies do not always
get the services they need, when they are in State
care. Qur State often fails to provide cultural
devel opnent services to our children and famlies or
work with the Tribes' prograns.

The regul ati ons provi de a nuch- needed

definition of active efforts. The regulations also

Schnmitt Reporting & Video, Inc.
(360) 695-5554 -- (503) 245-4552 -- (855) 695-5554



http://www.schmittreporting.com/

© 00 N o o B~ W N P

N D N D DNMNMNDN P P PP PR R R R
o A W N P O © 00 N O O b W N B+, O

| CWA Proposed Rul e

Tribal Consultation , 04/20/2015 Page 30

contain exanples that will help States know how to
better work with Native children and famlies.

|"m from New Mexico, and this is a case
where a lot of -- if it's not the State, it's a |ot
of tinme, it goes to the counties that these children
are in. And we have the children, youth and famlies
depart nent.

And sonetines interpretation by these
counties, who are not aware of these regul ations, are
interpreted in a way that's not good for I|ndian
chi | dren.

Tri bes are an essential resource for States
and agencies looking to identify famly and tri bal
pl acenment. Wthout working with a Tribe, a State or
adopti on agency may have a hard tine finding
pl acenment consistent with Indian Child Welfare Act's
pl acenent preferences.

This often results in agencies overl ooki ng
the fit and willing relatives that coul d adopt a
child. It can also lead to placenent instability
|ater. The regul ation addressed this issue by
requiring notice of tribes in all voluntary pl acenent
and proceedi ng.

State courts often bl ock cases from

transferring into our tribal courts, because they
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believe our courts will make a decision different
fromits own.

This is an end run around the jurisdiction
provisions in | CWA and supports unfounded bi ases
agai nst our tribal agencies and courts.

The regulation clarifies that the reasoning
cannot be used to deny transfer to tribal court.

Finally, one of Indian Child Welfare Act's
primary purposes is to keep Native children connected
to their famlies and tribal comunities. Yet, |
know of many children in ny tribe who may not -- who
have been placed in non-Native hones, when had famly
willing to -- wlling and able to care for them

The regul ation provides requirenents that
will pronote placenent with famlies in ny tribe and

my community.

Thank you.
LARRY ROBERTS: Thank you.
VERA DAWSEY: M/ nane is Vera Dawsey. [|'m

the Secretary of the Absentee Shawnee Tri be. And
Indian Child Welfare is one of the prograns that
cones under ny unbrella.

| have a statenent here that I'd like to
read. |It's fromone of ny | CWworKkers.

And we -- we have quite a bit of problens
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with the State of Gkl ahoma and the Departnent of
Human Servi ces.

The Indian Child Welfare workers across the
state of Okl ahoma find thenselves fighting for rights
of our tribal children, who are forced to go into
State custody through no fault of their own.

Native American children throughout the
counties in klahoma are having their Native Anerican
heritage ignored by the Departnent of Human Services
child wel fare workers on a daily basis.

State child wel fare workers are educated
about child welfare state policies, but are given
very little training on dealing wth the Native
Anerican children and i nplenenting the Indian Child
Welfare or ICWA in its case plans of those children.

Oten what little training they do receive
regarding the ICWAct is at odds with their own
agenci es' policies.

The Departnent of Human Services in the
state of Okl ahoma has a turnover rate of five nonths
for child wel fare caseworKkers.

| CWworkers often have to work with
nunmerous State child welfare workers during the
duration of a case involving a Native Anerican child

because of these turnovers. The Departnent's
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probl ens of keeping the child welfare staff often
results in Native Anerican children falling through
the system s cracks.

It is a constant struggle for the Indian
Child Wl fare worker to ensure that this doesn't take
pl ace.

The Absent ee Shawnee Tri be has not had an
updat ed foster care agreenent between the Tribe and
t he Gkl ahoma Departnent of Human Services since
July 1st of 2010. This agreenent expired
June 30th, 2011.

The Tri be has asked the Departnent to work
on an updated agreenent. And we were told to get
ahold of their |eader departnent. After doing this,
we were told that they were currently working on
anot her tribe's agreenent.

| suppose we should work on being nore
patient wwth the State. After all, it's only been
four years since our tribe's tribal agreenent with
the State has expired.

Tribes in the state of Okl ahoma need
updated tri bal agreenents with the State. |ndian
Child Welfare staff nmenbers follow their tribe's
orders of placenent preferences that have been

mandat ed by their Tribal Governnent.
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Thi s order of placenent preferences
supports the foundation of the Native Anmerican
famly, ensuring that our culture and our way of life
I's not bani shed by governnent agencies that nake
policies that are often benefiting to no one but
t hem

One of the problens that the |CWstaff
often faces is the DHS policy is often witten in a
way that conflicts with the ICW or ICM. And
furthernore, interpretation of the policy often | eads
to the conflict between the State child welfare
worker and the tribal -- tribal child welfare worker.

A neeting -- a neeting was held a coupl e
weeks ago in Cklahoma with the Departnent of Human
Services and the tribal child welfare staff
concerni ng DHS policy and the new Bl A gui del i nes.

She says, There were many conplaints and
suggestions, frustrations from | CWworkers and the
constant disregard of ICM in cases that involve
Native American children.

It was also said that the State many tines,
in their responses to the comment nmade by the Tri bes,
that the new BI A gui delines were not suggestions --
wer e just suggestion, not |aw.

Sone of their responses by the State that
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were nmade is that it is not a policy issue. [It's an
I n-house issue. It is an enployee issue. It is a

County issue. O that it was a practice issue, not a
policy issue.

After the neeting it was said that the
Depart ment seened to bl anme everyone within the
Departnent for the problens that the tribes were
experiencing, but not lay any of the blanme on itself.

The truth is that the State agencies can
make excuses all day long for I CWM not being foll owed
by their staffs. But excuses don't fix problens.

Qur Native Anerican children need to see
action fromthe State. They need assurance that the
State is going to hold County child welfare agenci es
responsi ble for their enployees' actions when it
comes to inplenmenting | CWA and their casel oads that
I nvol ve Native Anerican children.

It is tine to stop playing the blanme gane
and start playing the accountability gane.

Tribes are being told by the DHS, and the
DHS child wel fare workers have the final decision on
pl acenent of Native Anerican children in State
cust ody.

My wor ker has been told that once our Tribe

approves a hone to be a tribal foster care hone, it
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has to be approved by the State before our children
in State custody can be placed in them

What is the result of this practice? It
opens the door for our children to be put in
non- |1 CWA- conpl i ant hones until the State approves one
of our hones.

How is this right for the State caseworker
to tell the Tribe that we can't have our children
pl aced in one of our hones that -- one of our hones
that the Tribe has approved? How is this ensuring
the inplenmentation of |CWA? What i s happening to our
children that are in State custody?

An agency has had their own issues with
ensuring safety of children entrusted into their
care. This should be a concern for every one of us
who work on a day-to-day basis to ensure the safety
of our tribal children while striving to maintain our
connection to their tribe.

In the counties all over the state of
Okl ahoma, state child welfare workers are being
called to serve as expert wi tnesses in hearings that
deal with Native American children. This includes
hearings that involve term nation of parental rights.

DHS policy states that a child welfare

wor ker can be called as an expert witness in a State
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proceeding. District Attorneys are using this policy
when an expert witness is needed in cases that
I nvol ve Native Anerican children.

We shoul d be concerned that this is a --
this is taking place in State proceedi ngs, especially
I n cases where termnation of parental rights is an
I ssue. Wen this practice was questioned during the
neeti ng, discussing DHS policy and the new BI A
gui delines, the Departnent's reply was, The DA is
responsi ble for determ ning who can serve as an
expert Ww tness.

State child wel fare workers continue to
refuse to keep Indian Child Wl fare workers updated
on State cases that involve our children. Otentines
supervisors in State Counties are teaching their new
enpl oyees the sane practice.

|CWA is not an option in cases that involve
Native Anmerican children. It is our right -- it is
the right of our children.

Indian Child Welfare workers need to
help -- need the help of the Bureau of Indian Affairs
to ensure that these rights are just not witten
words on a piece of paper. W need the State
Governnent to look in our State child welfare

departnent and demand accountability to enpl oyees who
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refuse to followthe Indian Child Welfare Act.

W need State governnent to listen to us
and do nore to make -- do nore than nmake excuses. W
need themto nake a change.

Thank you. And | will |eave the copy up
there for you.

LARRY ROBERTS:. Thank you very nuch.

M TZI SABORI: (Good afternoon, everyone.

My nane is Mtzi Sabori -- SSA-B-ORI --
Tribal Secretary of the Fort Hall Business Council of
t he Shoshone-Bannock Tribes in Fort Hall, |daho.

We cane prepared. W have sone witten

statements, and we wll also be doing a presentation
for the -- not presentation. But we'll -- also,
we'll be reading for tonmorrow s session.

First, the Shoshone-Bannock Tribes wsh to
t hank the Bureau of Indian Affairs and Assi stant
Secretary Washburn for their work on proposed rul es
and increasing State conpliance with the Indian Child
Wl fare Act.

And | have our Tribal Attorney,
Ms. Brandelle Whitworth here to read the
recommendat i ons.

BRANDELLE WHI TWORTH: Hi. Brandel l e
Whitworth -- B-R-A-N-D-E-L-L-E -- last nane --
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WHI-T-WO R T-H.

Reconmendations. Add or create definitions
for the followng terns: | CWM conpliant placenent,
nmeans any foster preadoptive or adoptive placenent
that nmeets one of the specifically identified
pl acenent preferences as identified in 25 U S. C ,
Section 1915.

| CWA- conpl i ant pl acenent does not include a
pl acenent made outside of the identified placenent
pref erences, whether or not there has been a
good-cause finding to deviate fromthe preferences.

Party, neans any actual party to a child
cust ody proceedi ng, and does not include the
pl acenent resource famly.

This is directly to address, in California,
if a placenent is nade, California can deemthat
famly to be a de facto parent. And the courts have
found that de facto parents actually have a right to
object to transfers. And can actually assert that
there's good cause to deviate from pl acenent
pref erences.

And if they are included wwthin the term
Party, as in these regulations, they would al so have
t hose rights.

The definition for, Domcile, needs to be
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anmended to include the possibility that the father or
an | ndian custodi an coul d have custody of the child.
So as anended, sub (2) would read, For an Indian
child, the domcile of the child' s parents, in the
case of an Indian child whose parents are not narried
to each other, the domcile of the Indian child's

not her, unless custody is otherw se established by
court order with either the father or an |ndian
cust odi an.

Pl ease set out what a -- when a term such
as, Indian famly, or, Indian community, is used,
that it -- that is not specifically defined in the
| CWA or in these regulation, that the term |Indian,
shoul d be used as defined to qualify the trailing
noun.

W have had an agency take the position
that a non-Indian foster famly was an | ndian hone
based upon the fact that there was no definition for
| ndi an hone in the | aw.

And they asserted, via a notion before the
state court, that the hone was an |ndian hone, based
upon sone vague tribal connections; i.e., the foster
not her's dad fought in Vietnamw th a Hopi who
granted him honorary Hopi warrior status. This was

in a State noti on.
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They were allowed to argue this issue
before the Court, because the term Indian Famly,
was not specifically defined to nean a famly that
contai ned at | east one |Indian person.

In sub -- pardon ne. In Section 23.11(a)
pl ease correct to read, In any involuntary
proceeding, ellipses, Tribe by registered nmail wth
return recei pt requested of the pendi ng proceedi ngs
under the right of intervention; so that the term
Regi stered Mail, replaces the term Certified Mil,
23 U.S.C, Section 1912(a).

In Section 23.102, please renove the term
State Licensed, as the |CWM applies to all agencies,
whet her -- whether public, private or state |icensed.

In 23.109, sub (d), there is a typo. Child
cust ody case, should read, Child custody proceeding.

By the way, the sane typo occurs in the
gui delines at Section (b)(4), sub (d).

In Section 23.111(g), you nmay wish to
specify that, to secure an |Indian | anguage transl ator
or interpreter, to contact the BIA or the Tribe.
Because the Tri bes and/or the BI A may not have
Spani sh or other |anguage interpreter information.

Proposing a nodification to Section 23.113,

sub (b), sub (1) to read, Treat the child as an
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Indian child until there is a | egal determ nation
that the child is not an Indian child.

To clarify that it is not just a court
determ nati on, which sounds discretionary; but
Instead, a legal determnation, that a child is not
an I ndian child.

Further, in same Section 23.113, sub (f),
sub (2), the term Extraordinary C rcunstances, needs
to be better defined, or the exception to the 38-day
emergency custody rule will swallow the intended
rul e.

In sub -- pardon ne.

In Section 23.117, we would like to see
| anguage fromthe new guidelines at (c)(3), sub (c)
added, which, in relevant part says, Wenever a
parent or Tribe seeks to transfer the case, it is
presunptively in the best interest of the Indian
child, consistent wwth the Act, to transfer the case
to the jurisdiction of the Indian Tribe.

Thi s | anguage has been di sregarded by a
| ocal court, as the Court determ ned that the
gui del i nes were not binding, and that clearly could
not be the intent that that be the actual best
interests of the child.

In Section 23.122(a), the word, Child's,
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was erroneously left out. The sentence shoul d read,
A qualified expert wtness should have specific
know edge of the Indian child's tribe, cultures --
culture and custons to set forth that the know edge
Is specific to that specific Indian child' s tri be.

Further in 23.122, we would offer that a
EW-- that is to say, a qualified expert wtness --
shoul d not be an enpl oyee or other agent of the
agency that is a party to the child's custody
proceeding. W believe this is a conflict of
I nterest, where the agency is seeking placenent of an
Indian child, to claimto be the expert in whether
the child shoul d be placed.

In Section 23.131, sub (c), sub (3), we
request that the term Odinary bondi ng, be anended
to read, Bonding, as there is no definition for what
I's ordinary bondi ng versus extra-ordinary bondi ng.

In a local case -- in a |ocal case, the
Court actually found that the bondi ng between an
| ndi an child and a non-1 CMA-conpl i ant adopti ve
pl acenment was extra-ordinary, not just ordinary. So
t here was good cause to deviate from pl acenent
pr ef er ences.

In Section 23.133, sub (1) should read, An

I ndian child who is or was the subject of any action
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for foster care placenent or term nation of parental
rights, to add the term O was, to account for
actions that have occurred in the past.

Pl ease anmend the | anguage after the final
comm in 23.133, sub (b), as there is no court
di scretion in 25 U S . C., Section 1914 about whet her
it is appropriate to invalidate an action, once there
Is a show ng that specific | CWA provisions have been
vi ol at ed.

So it should then read, Upon a show ng that
an action for foster care placenent or a term nation
of parental rights violated any Provision of
25 U.S.C, Sections 1911, 1912 or 1913, the Court
must invalidate the action.

I n subsection 23.136, sub (a), the first
line should read, in relevant part, Any State
entering a final adoption decree or order of an
| ndi an child nust furnish.

Wil e these regulations will add strength
to |CWA, what will be the penalty for not conplying
with these regulations? | CW conpliance nust be tied
to fundi ng, sanctions, or other consequences.

The agencies -- the agencies responsible
for the nonconpliance nust al so shoul der sone of the

of consequences. Qur suggestion is that it has the
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sane consequences for nonconpliance as those set
forth in the Adoption and Safe Fam |ies Act.

| ndi an -- pardon ne.

| CWA pl acenent preferences nust be
universally applied in all adoptions, including
vol untary adopti on.

When |CWA was witten, no one predicted the
bi g busi ness that voluntarily adoptions are today.

I ndian children are routinely being placed in
non- | ndi an hones.

The adopti on agencies control which hones
the birth nothers choose from So the argunent that
it's the nother's freedomof choice is false. There
are hundreds, if not thousands of hones studi ed,
el igi ble and appropriate Native honmes, who would |ike
to conplete private adopti ons.

We understand that this is threatening to
the private adoption industry. But needed children
are not commodities, and they belong in Native hones.

The sane standards which are used to screen
children for possible tribal connections should be
used to screen Indian foster hones.

Qur State has attenpted to create
| CWA- conpl i ant pl acenents at non-Indi an hones by

motion to the court. The State has too often
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attenpted to place our Indian children into
| CWA- conpl i ant hones who are, in reality,
non-rel ative, non-Indi ans.

These are people who have |ived next-door
to I ndians, or have Indians as friends, and the State
will |abel themas |ICM conpliant. There needs to be
sonme sort of standard to determ ne what is an
| CWA- conpl i ant hone, such as receiving benefits or
being eligible for services at IHS, or such screening
guestions as applied to our children.

This woul d be a good standard for
determning if a foster honme who's non-relative is
ot herwi se CWMA conpliant. Not having a standard to
determne if a hone is conpliant gives an easy out
for States to sabotage | CWA

W woul d reconmmend that the BI A ask Tri bes
involved in the | CWA proceedings if a State agency is
followng ICWA.  If BIA relies on agency
docunentation alone, only half the picture is
repr esent ed.

There are cases that have occurred in Idaho
when the State has clainmed conpliance, but the Tribes
strongly feel the State is out of conpliance. The
BI A needs to listen to the Tri bes regarding

conpl i ance.
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In sunmary, we do not live in a state that
Is Native friendly, and have | CWA cases in nmany
states across the United States. Leaving too nuch
interpretation of States and ot her agencies hurts our
tribes and our children.

We strongly feel, based upon years of
experience in these matters, that the States w |
actively work to sabotage | CWA and | ndi an pl acenent
preferences w thout the additional safeguards found
in these draft regul ations, as well as our requested
additions or nodifications to the regul ations as set
forth herein.

Thank you.

LARRY ROBERTS: Thank you.

| just want to make a brief coment on your
comrents. And that is, | really appreciate the
detailed coment and the tinme that you took to go
t hrough this.

One of the things that | would just request
in general, if you have comments on the regul ations,
it's very helpful to -- to identify where you have
concerns, what those possible solutions may be.

And one of the things that | wanted to flag
out of your comments, if the Tribe's able to submt

witten cooments. | know you nentioned 23.113(f)(2)
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about extraordinary circunstances and defining that.

And so what | would ask is, on terns |ike
that, and terns across the rule itself, the -- the
pur pose of the notice and comment is, Tell us howto
define it; correct?

Because if you say, This needs to be
defined in a certain way, or this needs to be
clarified in a certain way, we're going to go back to
our offices, and we're going to -- we're going to
work together to try to define it.

But we need the -- the good work from
everyone here to say, This is howit should be
def i ned.

So thank you.

CANDACE LAGQU: My nane is Candace LaGou --
L-A-GOU |I'mfromthe Red Lake Nation in Red Lake,
M nnesota. |'man | CWA advocate for the band. And
it"'s nmy job to go into State and District Courts and
advocate for our tribal nenbers in court off the
reservation.

| cannot tell you how happy | was when
active efforts was comng out to revise, that hel ped
us in our struggles in court.

One of things that our tribe is running

across is the qualified expert witness. And it's
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good to see how they're defined in here.

W -- M nnesota has the highest nunber of
Native Anmericans in out-of-hone placenent disparities
in the United States. And the county that | live in
Is the highest one in the state of M nnesot a.

W live in a very unfriendly county toward

Native Americans. | have 44 cases on ny casel oad,
and half of themcone fromthe county that | live in.
| have, | guess, gone to battle with this

County in the past over their refusal to defer to
pl acenent .

We do |icense our own tribal hones. And
they, at tines, refuse to divert our tribe hone
pl acenent. This is happening now, and it has to do
with qualified expert w tness.

They are not willing to defer to the Tribe
on placenment with famly due to non-Natives'
definition of what's best for our child. They are
aware they're nonconpliance. It is on record.

And | know that our Tribe is going to have
to do a |l egal battle again. As nost Tribes, we are
not well-funded. W don't have a |lot of nobney to do
these legal battles. But we believe that our
children are worth it.

So if we -- you know, what | wanted to tal k
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about is, there is no enforcenent. You know,
there -- we went through this with him before, and
the State sided with the Tri be.

And so we now have a judge who thinks that
he does not have to foll ow placenent according to
|CWA.  And he's aware of it. And the State's on
record. He knows he's not in conpliance. There is
no enforcenent.

LARRY ROBERTS: So |'mjust going to speak

very -- very briefly to the enforcenent question.
And that is that right nowwe're -- we're
focused part of this on -- on this proposal naking;

right. And so if there are comments on enforcenent
and actions that the Federal Governnent should be
| ooking at as part of the rule-making, that -- that
is hel pful.
| would also just say that -- and probably
nost everyone is aware in this room about the
Van Hunni k case in South Dakota, where the Court
relied on the guidelines in ruling against the State.
So hopefully there will be -- the
gui del i nes, regul ations, other actions will pronote
conpliance with ICM as we're noving forward. So --
BEVERLY COOK: OCh. I'msorry.

Good afternoon. M nane is Beverly Cook.
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I'"'mfromthe St. Regis Mohawk Tribe in New York.
amone of three tribal council chiefs. And I'mhere
to deliver a few cooments. W wll be structuring
some wording to submt for your review.

Initially, our -- our first coment was
t hat throughout the docunent, whenever there's an
opportunity to mandate a criteria or a regul ation,
that it should be mandated. Qur experience is that
the courts will take every opportunity -- and as
you' ve heard fromothers, every |oophole to nove
agai nst our peopl e.

As far as active efforts, | -- it -- it
wasn't clear to ne if all of themare required, only
two are required, or five. It seens that a certain
nunber shoul d be mandated in conbination wth others
that are recommended. |I'mnot -- we'll have to think
about that sone nore.

But it -- it alnost |ooks |ike you could do
one of those things, and that would constitute active
efforts. So that wording would need to be nore
cl ear.

Also, in terns of the definition of,
Domicile, where it reads, In the case of an Indian
child whose parents are not married to each other --

in New York State -- still, our traditional |onghouse
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marriages are not recogni zed by New York State, even
though it's a regul ar occurrence.

It would be akin to marriages in the church
not being recogni zed. There's no difference to us.
So that creates an issue that that would even be
consi der ed.

So we' Il do sone additional verbiage for
that, so that we're not included in that definition
i n that way.

Also, in terns of bonding, | know that sone
of the opposition to ICW is centered around the
bonding issue. And that feeling that, you know,
children are already placed in non-Native hones and
have bonded over a certain period of tine, that that
woul d be a reason to not renove them

And | can only say from experience, |
wor ked for 22 years in Partridge House, which is a
residential alcohol -- drug and al cohol treatnent
center for 20 years. And we have taken care of sone
of your relatives, I'"'msure, fromthe west. W're
the only Native Anmerican drug and al cohol treatnent
center east of the M ssissippi.

And we have had nunerous people from Lakota
country, from Di né country, young nen and wonen who

never knew their birth famlies. And |I'm sure were
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very nmuch bonded to their non-Native adoptive
famlies in the east.

So not only were they adopted into
non-Native famlies nearby, but all the way cl ear
across the country displaced fromtheir people.

And t hough they all love their adoptive
parents, and many of them cane fromwell-to-do
adoptive parents, they were suffering from addi cti on,
fromissues of identity, confusion, and so on.

And so | argue that using bonding, or
argui ng that bonding is a reason to defer -- or to
nove away fromthe guidelines that are outlined in
here is not correct. There's sonething way beyond
t he bondi ng experience that harns our young peopl e,
even frombirth.

So | just wanted to say that nuch.

LARRY ROBERTS: Thank you.

JOYCE GUERRERO Thank you. Thank you for
all the comments that -- that |'ve heard. And thank
you for this opportunity.

And | am Joyce CGuerrero. | am Tri bal
Council Vice Chairperson for the Prairie Band
Pot awat one Nation, Myetta, Kansas.

And | am here with Sandy Shopteese. She's

the Children and Fam |y Services Manager dealing with
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| CWA.  And Vivien O sen, Tribal Attorney.

And | tell you, Tribal Council -- 1 just
really -- | hear all these stories fromthe people
that work on the front line. And Tribal Council
wants to support as nmuch as we can. And soneti nes
noney's an i ssue.

But | spent nore tinme today with the soci al
service staff. And they've told ne stories. And --
and we wll be submtting nore detail ed comments.

But | would like to just read a short --
the Prairie Band Potawatom Nation routinely
I ntervenes in every case in Kansas. The Potawatom
Nati on has been active in working with Kansas to
educate and informtheir staff, as well as working
cooperatively with their staff.

However, a rule will take the gray out of
the guidelines. W appreciate the efforts of the BIA
to quickly provide the revised guidelines. However,
the proposed rule would greatly ensure their
I npl enent ati on.

We echo the earlier question of how w ||
this proposed rul e be enforced.

There's a couple of comments that we tal ked
about. The proposed rule seens to distinguish the

energency renoval and foster care plan sections,
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which is good. The new tineline for under 30 days is
a good i nprovenent fromthe old guidelines of 90
days.

We recommend the foster care action al so
I nclude nore details.

We al so suggest an expanded definition of,
| mm nent danger, in addition to the inpending
| anguage.

And as | said, when we get back, we are
going to work closely and get nore details after we
have a Tri bal Council neeting. And we'll provide a
letter by the May 19th date.

So thank you very much.

LARRY ROBERTS: So | want to -- because you
touched upon enforcenent again. And again, | don't
want the rule-nmaking to -- to go off on that too nuch
in ternms of this consultation.

But | do want to recognize the fact that
the Departnent of Justice has been very active in --
in the |CM context in filing amcus briefs and other
actions. And | think they'll touch upon that
tonorrow at the |istening session.

RAJU DAHLSTROM My nane is Raju Dahl strom
|"'mthe director of the Indian Child Wl fare
departnent for the Sauk-Suiattle Tribe.
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And 1'1l spell Sauk-Suiattle. It's Sauk --
S-A-U-K, hyphen, S-UI-AT-T-L-E

We're |located in the foothills of the
Cascades in Darrington, Wshi ngton.

| would |ike to address the conpliance
I ssues within the questions that were raised here.

The Sauk-Suiattle Indian Tribe does not
term nate the parental rights of any parents
interfacing wwth the tribal courts.

| think this is a very inportant statenent
to make, because not all tribes exercise a very clear
and cogent definition of their child welfare
prerogatives. And that is that the Sauk-Suiattle
Tribe does not term nate the parental rights.

The second thing that the Sauk-Suiattle
| ndian Tribe does not do is adopt its children out.

So given that the Sauk-Suiattle Tribe has
renoved two very |large pieces of child welfare
| egislation, it is incunbent on -- on the Federal
Governnment to recogni ze that that puts a
di sproportionate burden on many tribes who exercise a
fervent desire to protect their children and their
famlies.

And how does it do this? And how does it

get under m ned?
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When we have children in our State-Ilicensed
honmes that can garner up upwards of 80,000 to
$100, 000 a year in nmoneys flow ng through the
Title I'V-E and Title | V-B processes; and when we are
trying to struggle to get permanency plans approved
through tribal court, and the State says, Oh. But
hold on. W have children that are special needs.
You cannot provide that conparable | evel of service
Wi thin your own program

So when we -- when we are successful in
renmoving children fromthe State foster care system
into relative hones, the funding streamfrom
$100, 000 -- just a show of hands, how nmany of you --
how much dollars do you think translates to the Tribe
to carry out the ICMA -- or the child welfare program
prograns? Do you know? Anybody want to take a
guess?

Zero. D d sonebody say, Zero?

Ckay. So when we're | ooking at conpliance,
when we're | ooking at what's wong with this
picture -- the justice departnent just released its
own findings regarding what is going on in Ferguson.
And it blames the District Courts for revenue-based
deci si on- maki ng where di sproporti onate nunbers of

African-Anericans are incarcerated, day after day,
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nonth after nonth, year after year, while Ferguson --
the Gty coffers inprove their fundings through the
mllions and mllions of dollars.

So take what the DQJ report represents in
that, and you know what? |If you were to take that
corollary and apply it to the ICM, our children, our
tribal children, are being commoditized, not only
t hrough the adoption world, but through the foster
care world. It's tine to put an end to that.

The -- the second aspect of -- of our
Sauk-Sui attle plan for famlies is whenever we have
proceedings in the state courts, the court judges
don't invite the representatives -- | can speak for
nyself -- to the table. W are required to stand,
and sonetines at a considerable distance, fromall
the established parti es.

| think the Federal Governnment needs to
| ook at how Tri bes, when they send a representative,
whether it's a |l egal counsel or a social worker, that
they be recognized in the state courts as having a
legitimate basis for being there.

Thirdly, | think the state courts need to
be rem nded that their |egal guardians that they
appointed to represent the best interests of our

| ndi an children, the | anguage needs to be changed to
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the state courts recogni zing that when a Tri be sends
a representative, whether it's an attorney or a
social worker or a famly relative, they be provided
the special title of |CWA Legal Guardian for the

Tri be.

And that | anguage needs to be put
somewhere, so that the best interests of the child
now i s no |l onger defined by the State proceedi ngs,
but by the tribal interests and the health and
wel fare of that child.

The -- | may be noving around in nunbers
her e.

Five -- nunber five. W have a |ot of
juveni |l e proceedings that are occurring in the state
courts, whether they be crimnal or civil in nature.

There needs to be | anguage that all ows that
| CWA still has conpatible interest in our children,
whet her they're being processed through the crim nal
court system or through the Becca Bill in Wshington
state, where children are referred because of
absent eei sm

They're being -- they're being processed
t hrough state courts. And -- and we don't want yet
anot her stream and nechanismfor the State to be able

to grab our children into their |egal system So |
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think there may be some work that needs to be done
t here.

Last, but not the least, | think it is
absolutely inperative that when we are | ooking at
pl acenent of children, oftentines our children enter
into the State's care systemat 2 a.m in the norning
or at 4 in the afternoon on a Sunday.

And what we find is a lot of hones -- at
| east in Washington state -- they are presunptively
defined as pernmanent hones.

We need to be very careful that these
honmes -- whether they are approved to take in as
adopted children or permanent children into their
homes, we need to nake sure that | CM governs that
pl acenent. And that the foster hones are not being
prom sed, Hey. There's another Indian child here.
It's very likely this child is adoptable.

W need to put a stop to that at the front
end of the system

Thank you.

LARRY ROBERTS: Thank you.

THE COURT REPORTER: Larry, first nane? |
didn't catch the first nane.

LARRY ROBERTS: |I'msorry. W need the

first nane for the record.

Schnmitt Reporting & Video, Inc.
(360) 695-5554 -- (503) 245-4552 -- (855) 695-5554



http://www.schmittreporting.com/

© 00 N o o B~ W N P

N D N D DNMNMNDN P P PP PR R R R
o A W N P O © 00 N O O b W N B+, O

| CWA Proposed Rul e
Tribal Consultation , 04/20/2015 Page 61

THE COURT REPORTER  Just a spelling.

RAJU DAHLSTROM Raju -- R A-J-U.

THE COURT REPORTER  Thank you.

RAJU DAHLSTROM My Indian nane is
Tr oubl enmaker .

NATHAN ST. GODDARD: Cki. That neans,
Hel | o, in Bl ackfeet.

My nane is Nathan St. Goddard. |[|'m an

enroll ed tribal nmenmber of the Bl ackfeet Tri be. [''m

t he general counsel for the Blackfeet Tribe. And I'm

also the tribal representative for purposes of this
panel .

Recently, | brought a case to the Mntana
Suprenme Court, the nost recent Mntana Suprene Court
regarding | CWA, 2014 MI 345.

Had t he gui delines been inplenmented prior
to this case, | would be undefeated before the
Mont ana State Suprenme Court. But the Tribe | ost 43,
split deci sion.

One of the -- | got four different
recomendations. And |'ll try to keep them w thin
the five-mnute allotnent, because | know we're all
hungry.

One is that the parent definition and

custody, and the Montana Suprene Court, how they're
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defining that with regards to Baby Grl, the Court of
Montana, in ny case, denied the father -- denied to
apply 1CWA, and the provisions in subsections, to the
father because of its interpretation of Baby Grl.

And it held that the father did not -- |CM
did not apply to the father, because the father did
not have physical or |egal custody of the baby -- of
t he child.

And the Bl ackfeet child has an issue with
this. Because we all know in Indian country, a |ot
of times the father doesn't have physical or actual
custody of the child at the tinme of renoval. Because
a lot of times the baby will be renoved early on in
the stage. So there's no way that the father could
have | egal or physical custody at the tine of
term nation, et cetera.

So if we can work that into the guidelines
and the regul ati ons.

Secondly, the Tribe is a proponent of the
regul ations to address the state court in violating
what -- | nmean, who's to hold them accountable for
violating the guidelines? That's why we would |ike
these regulations -- or guidelines to be regulations.

For instance, the soci oeconom c standards

in 23.11(d)(2), in the dissent -- and if anyone
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here's a | egal person, dissent doesn't nean anything.
But in the dissent, the Chief Judge Mke MG ath
said, At best, the courts -- this was a refusal by
the Court to conply with ICWA, and at worst, a strong
bi as agai nst a Tri be.

Such statenents have no place in the
District Court and were highly inappropriate.

So to the dissent, three of them-- | nean,
the Court's use of socioeconom c standards to -- as a
basis to deny transfer was inappropriate. But
nonet hel ess, didn't w n.

Third, so we can address that problem for
courts -- state courts to violate the guidelines,
what happens?

Three is a transfer on 23.117. The
Court -- Montana Suprene Court denied transfer, found
good cause not to transfer, because the case was in
advanced st age.

In Montana, prior to ny case -- the Tribe's
case, there was AT. And the Court said that, If
parental rights are termnated, that's good cause to
not transfer, once the parental rights are
t erm nat ed.

In ny case, the Blackfeet Tribe filed a

nmotion to transfer prior to the parental rights being
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termnated. So as a matter of |aw, the proceedi ngs
wer e not made backstage, but the Suprene Court found
di fferent.

So the Tribe was very -- they agree with
the 21 -- 23.117(c).

Fourth is -- what's not addressed is
attorneys or representatives going off the
reservation on behalf of a Tribe. Not every Tribe
has a Nathan St. Goddard to fight their |egal battle
involving CWA, or ne, nyself, to go to a state where
"' mnot |icensed at.

| don't think that's the intention of | CM,
to make attorneys represent on behalf of a Tribe.
don't think that should be a requirenent. The Tri bes
don't think that should be a requirenent. | think
the Tri be, whoever they designate, should be -- be
able to represent the Tri be.

You don't -- it's not a requirenent that
the 1 CWA expert is licensed or have all these
credentials for purposes of the | CWA expert. They
coul d, you know, be anybody.

So | think that the Tribe -- it should be
up to the Tribe and the state courts to allow any
representative that the Tri be chooses on behal f of

the Tribe to proceed in | CWA proceedi ngs.
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And just a quick fact. In Mntana, |ndian
chil dren are being placed with non-Indian hones at a
hi gher rate than prior to I CWA bei ng enact ed.

Thank you.

LARRY ROBERTS: Thank you.

MELI SSA DAVIS: Hello. M nane is Mlissa
Davis. |I'mfromthe Cedarville Rancheria in
California.

And mne is, | wuld |like see state and
| ocal judges, attorneys, social workers go to | CWA
trainings as well, and not just do the few, quote,
unquote, webinars. W' ve had issues with that.

And we -- we have so many authorities who
don't know native services, but |live near native
country. And this is why our Tribes started up our
own tribal court.

And this is our tribal judge, who' s hel ping
us out with that, Judge Lundsy.

And so maybe we coul d have sonething in the
regulations to reflect that, to have them-- the --
them al so study the | CWA reqgul ations, too, so they
are --

LARRY ROBERTS. Yeah, | think what you're
saying is you want sonething in the regul ations that

requires training by state judges.
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MELI SSA DAVI S:  Yes.

LARRY ROBERTS: Yes. (kay.

kay. That's it?

Ckay. Thank you.

KI MBERLY FUHRVAN.  Hello. |'mKinberly
Fuhrman fromthe Wntu Tribe -- WI-NT-U -- of
northern California.

And we, too, want to extend our
appreciation for the change in regulation. W are a
state-recogni zed tribe, but not federal.

W would like to know if we can use a
child s CDIB, even though we're not federal at this
time, to be a GEW |I'ma paralegal to the Tribe,

a casa (sic), and we have actively advocated for our
| CWA cases. We'd like to continue to do that.

And we' ve been afforded the opportunity to
consult with you. And we thank you.

Pl ease continue to consult with the tribes
who are waiting for decades for federal
acknow edgnent .

And we appreciate the transparency and the
col | aborati on of i deas.

And so thank you.

LARRY ROBERTS: Thank you.

BRENDA SWETT: Hello. M nane is Brenda
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Swett -- SWE-T-T. I'mfromthe St. Croix Chi ppewa
Tribe in Wsconsin.

| just wanted to nake you aware that
W sconsi n passed a Safe Haven Law, which is a State
| aw, wi thout considering Federal ICM |law |
actually got into an argunent with them when | went
to a neeting for the very first tinme and kind of told
themoff, told themthey were the second com ng of
the soldiers to take our children.

But it kind of |lit a fire under ne.
Because |I'mshort-staffed in ny office. And so | do
all of the | CWMWA responses nyself. | read them |
read what the responses are, whether they're
enrol l ed, what their |ast nanes are, which state
they're com ng from

Sonetinmes | look at a child' s nanme, but no
parents, seeing if they're enrolled in our tribe.

Now, | have an issue with that, because |
need to know who the parents are. Because nost --
nmost -- especially if they're parents that are on
drugs, they're not going to take the tinme to enroll
the child.

So the child nmay very well be eligible for
enrol Il ment. But we don't know that, because they

won't tell us who the parents are.
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W al so have the issue in Wsconsin that
we're currently working on with counties, SaintA's,
BMCW-- and | told themthis -- send in nme the nane
of a brand-new baby that was just born | ast week.
They gave themthe first nanme and the | ast nanme of
the hospital with no parents, asking if he's enrolled
In our tribe.

| said, You're wasting ny tinme. You're
wasting enrollnment's tine. | need to know who the
parents are.

They're -- Barron County -- the docunent
they use, which wll only tell us the nane of the
child, date of birth, whether it's neglect, sexual
abuse, whatever. They don't have to give us the
parents. They're still a |l egal docunent. Legally,
they can still use that docunent.

And to ne, it's unfair. Because that child
may be eligible for our services, but we don't know

who the parents are.

| am concerned -- | -- | have a gut
feeling -- and | -- I'mconcerned wwth Catholic
Charities. | get alot of ICWA inquiries fromthe
Catholic Charities. It's not just in Wsconsin.

It's not just in M nnesota.

They're from-- comng in fromall over the
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country, where | amthinking, it's comng froma
human services person. But the person doing that
work on there is fromCatholic Charities, where |
expect to see a social worker's nane.

And these are com ng from DHS depart nents.
But Catholic Charities is getting in there sonehow
So just keep that on your radar, please.

So yeah, that's -- are we going to have
any -- | just skimred through this, and | apol ogi ze
for not reading it thoroughly.

But are there going to be any safety
precautions put in place where groups like SaintA' s,
who have a | ot of |obbyists and a | ot of noney, and
the attitude that they don't have to listen to
anybody else, that they will be able to pass these
kind of laws in the State that woul d supersede
Federal | CWMA | aw?

LARRY ROBERTS. Thank you. Thank you for
your conment.

| think -- | know you said, you know,
you're still working through this proposal.

And so like |I said earlier, you' re working
on this on a day-to-day basis. You're seeing
firsthand sort of the -- the issues that are com ng

up. And we need, as part of your comments, howto
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address those issues.

So for exanple, we were | ooking at --
there's a section in here about what information
courts should consider requiring an agency to provide
interns of the child and the parents and that sort
of thing, in 23.107.

And so that's sonmething that we're -- we're
going to l ook to you for comments on in terns of how
to appropriately address that issue.

BRENDA SWETT: Can | just nention that
they're trying to hide behind the H PAA | aw.

LARRY ROBERTS: Ckay. So -- so we'll need
to take a ook at all of those issues as part of
the -- as part of the rule-making. But | appreciate

you bringing that up.

So we're comng up -- we're alittle after
5:00. I just want to namke sure that all tribal
| eaders and tribal representatives had -- who haven't

spoken have had a chance to, as part of this tribal
consul tati on.

KARAN COLB: Thank you. M nane is Karan
Kolb -- KKA-RA-N-- Kolb -- K-OL-B.

And I'"'mfromthe Ri ncon Band Lui seno
Indians. And |I'mrepresenting Chairman Bo Mazzetti

today. And I'malso a consortiumtribe of seven
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tribes out in San Di ego County.

San Diego has 18 tribes in our county. And
we are working collaboratively with all the tribes
and Casey Famly and Tribal STAR on doing MU wth
our county. And we're al nost finished.

And just want to |let you know that we are
citing the BIA 31 division regs in that proposal.

And | think it's a good thing.

The one thing | do want to say is thank you
to the Bureau for being here. Kind of forgot what
you guys look like. It's nice to see you.

| think that -- we are big on digital
stories right now And we just did another one on
our child protection teamneetings. And it's called
An Act of Congress, where | CM prograns across the
state depend on the 638 funding. And it's not
enough.

And we would |like for the BIA to consider
augnmenti ng our prograns. Because we do this work out
of our hearts and on a shoestring budget. And
al t hough we do good, because we care about our
community, we could do better.

And we could also train the counti es.
| nstead of the counties doing the training, we could

train themas well as, if we had the sustainability
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for our prograns.

Agai n, thank you for that.

| do have a question on 23.122, on the
| ayperson of the CEW | also want to join the
gentl eman earlier who said that the CEW-- the
| ayperson should not be fromthe County, that it is a
conflict of interest. Because we know that the QEW
in our area get paid quite a lot for that testinony,
up to $5, 000.

And | CWA prograns, one idea is that you can
get that noney, too, if you do that QEWfor your own
tribe, which you should. Have that go into your

budget, like it went into m ne.
Thank you.
And |'Il send you that video.

KEKEA STARKS: Hello. M nane is KeKea
Starks on behalf of the Lac Courte Oeilles Band of
t he Lake Superior Chi ppewa.

And just briefly, we'd |ike to support the

gui del i nes, support the Bureau's efforts. And we

will be submtting coments in witing as wel | .
Thank you.
RON JACKSON: My nanme is Ron Jackson. [|I'm

a tribal attorney for Governor Carlos Hisa --

HI1-S-A-- of the Tigua -- T-1-GUA -- |Indians
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Ysleta -- Y-S-L-E-T-A -- del Sur Puebl o.

Wth respect to the QED i ssue, |'m |l ooking
at Section -- proposed Section 23.122,
subsection (b): Persons with the follow ng
characteristics in descending order are presuned to
neet requirenents for a qualified expert wtness:
Nunber one -- which | suggest be renunbered, changed
to nunber two, and the rest be renunbered.

And nunber one being, A qualified expert
Wi tness is an individual designated by the |Indian
tribe -- the child' s Indian tribe, who is recommended
by the tribal community as the -- ya-de-ya-da, is the
way it reads now.

| think all throughout these requl ations,
which | conplinent the BIA for undertaking this
project, should be, to the greatest extent possible,
| ndi an Tribe driven.

You know, in nost -- in many of these court
proceedings |'ve been involved in, you know, they're
not even in the back seat. They're in the trunk.

And | think the Tribe should be at |least in the front
seat, if not behind the wheel.

The other thing is perhaps the nost
I nportant part of the notice that was provided is

subsection six of part six of the supplenentary
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i nformation pertaining to federalism

| think it's -- it goes wthout a doubt to
say these regul ati ons, when enacted, will be caught up
in litigation. And every crazy, cockamam e objection
that the amcis filed in the Baby Veronica case, the
equal protection, the due process, the federalism
i ssues will be churned up in that l[itigation.

Not necessarily me, but sone attorneys in
I ndi an country have expressed their disappointnment in
the quality of the Federal Governnent's briefing in
t he Baby Veronica case.

| don't knowif that is a legitimte
observation or not. But if it is, could the --
sonmebody do sonething to make sure that there's a
better quality product this tine around?

Thank you.

LARRY ROBERTS: Not a | ot of people wanting
to stand between everyone and dinner tonight; is that
it?

Al right. Wll, before we wap up, | just
want to, again, enphasize that we are having a public
meeting on Wednesday. So if further -- if you
have -- if you have a chance to go to the proposed
rule, and you want to cone to the public neeting, you

can certainly provide comrents there.
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| f you're going to cone to the public
neeting on Wednesday, please RSVP -- because it is in
the Federal Building at BIA -- please RSVP at
consul tati on@i a. gov.

And we' Il try to work wth NFTCWA to -- to
provide that information to folks as well, to nake
that available. | don't knowif there's a bulletin
board here or what have you.

UNI DENTI FI ED SPEAKER: [|t's out on the
regi stration table.

LARRY ROBERTS: GCkay. Geat. So if there
are no further coments. | really appreciate
everyone's input.

Renmenber, please submt your witten
coments. W need everyone's input and vi ewpoints on
this proposed rule as we go forward.

And t hank you very much.

(The Tribal Consultation concluded at

5:17 p.m)
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CERTI FI CATE
STATE OF OREGON )

) ss.
COUNTY OF MULTNOVAH )

|, Sinead R WIlder, a Notary Public for
Oregon, do hereby certify that, pursuant to
stipulation of counsel for the respective parties
herei nbefore set forth, that the proceedi ngs occurred
before nme at the tinme and place set forth in the
caption hereof; that at said tinme and pl ace |
reported in Stenotype all testinony adduced and ot her
oral proceedings had in the foregoing matter; that
thereafter nmy notes were reduced to typewiting under
nmy direction; and that the foregoing transcript,
pages 1 to 75, both inclusive, constitutes a full,
true and accurate record of all such testinony
adduced and oral proceedi ngs had, and of the whole
t her eof .

Wtness ny hand and notarial seal at

Portland, Oregon, this 28th of April, 2015.

Sunead Wiloer

SINEAD R. W LDER
Certified Shorthand Reporter
Certificate No. 13-0426
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