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1 PROCEEDI NGS
2 M5. APPEL: Welcone to the tribal
3| consultation on our Indian trader regulations. M nane
4 is Liz Appel. I'mthe director of the Ofice of
5| Requlatory Affairs and Col | aborative Action for Indian
6| Affairs at the Departnent of the Interior.
7 And this is...
8 MR PORTER. M nane is JimPorter. |'m
9| wth the Ofice of the Solicitor.
10 M5. APPEL: And since we have a small group
11 | today, why don't we just go around and introduce
12 | oursel ves.
13 MR. QUADE: Ron Quade, Tribal Secretary,
14 | Sokaogon Chi ppewa Comrunity.
15 MR. PEARMAN. My nane is Seth Pearnan,
16 P-EFA-R-MA-N, and I'"'mthe tribal attorney for the
17 Fl andr eau Saut e- Si oux Tri be.
18 M5. JOHNSON: Kim Johnson, and | amthe
19 | tribal paralegal for the Flandreau Saute-Si oux Tri be.
20 M5. APPEL: Thank you.
21 So we're neeting today to discuss the
22 | possibility of updating our licensed Indian trader
23 regul ations. You probably saw on Decenber 8th of | ast
24 | year we published an Advanced Notice of Proposed Rul e
25| Making, which we call an ANPRM And in that we asked to
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1| get input on whether to update 25 CFR Part 140, which is
2| the regulation addressing |icensed Indian traders.

3 And this ANPRMwas really a response to
4 proposals and inquiries the departnment has been receiving
5| over the past year fromtribes and tribal organizations
6| requesting that we revise and update Part 140. So we are
7 at the very early stages. W haven't drafted any
8 | revisions because we first want to hear fromtribes on
9| whether to leave the rule as it is, repeal it, or revise
10| it; and we're also interested in anyone else's comments.
11 And if the answer is that we should revise
12 | the regul ations, what would those revisions | ook |ike?
13 | And our public coment period is open until April 10th, |
14 | Dbelieve.
15 So just a little bit of background. Part
16 140 governs trade occurring on Indian reservations, and
17| the reqgulation is -- Indian reservations -- reservations,
18 | not regulations. So Part 140, the regulation, is based
19 | on the lesser known Indian trader statutes, and the nost
20 recent of those statutes was passed in 1903, and they
21| sought to protect tribes fromunlawful traders on the
22 | reservations.
23 The regul ations currently envision a
24 | framework where BI A would issue |icenses to anyone who
25| wants to do business on a reservation, and the departnent
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1| recognizes that tribes fully regul ate busi nesses
2| operating within their boundaries currently. And this is
3| just a testanent to how old the Part 140 regul ations are.
41 They were first published in 1957, revised in 1965, and
S| nodified in 1984 in a pieceneal fashion. So it's about
6| tinme that we take a | ook at them
7 So our goals in |ooking at whether and how
8| torevise Part 140 are to noderni ze the inplenentati on of
9| the Indian trader statutes in a way that's consi stent
10| wth federal policies of tribal self-determ nation and
11 | self-governnent that supports current tribal business
12 practices and strengthens tribal economes across the
13 | country.
14 And while we don't know -- we have a new
15| admnistration, we don't know what the specific
16 priorities of the new adm nistration are for I|ndian
17 | Country yet, but we do anticipate that taking a | ook at
18| this rule will align with the president's priorities for
19 | econom ¢ devel opnent.
20 So you received in your packet in the
21| handouts a list of questions that we'd |like you input on.
22 | These are the sanme questions that are in the ANPRM And
23| we'll be going through each on the questions today, but
24 briefly they address whether we should revise Part 140 in
25| full or in part and why. Federal involvenent in business
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1| practices and the extent to which Bl A should be involved
2| in those practices. How to nake sure traders in Indian
3| Country are reputable and accountable. And what type of
4| trade and who shoul d be regul at ed.

5 W're also interested in | earning how
6| tribes currently regulate trade occurring within their
7| jurisdictions and how revisions to this regulation could
8 pronote economc viability in Indian Country and address
9| taxation issues.
10 So | nentioned we're accepting witten
11| comments until April 10th. W're here today to listen
12 and get your thoughts on how to noderni ze the regul ati ons
13 | and pronote tribal self-determ nation and econonic
14 | devel opnent .
15 So with that, I'll just open it to any
16 | comments and -- general comments. And then if you don't
17 | know, go through the questions and see if that pronpts
18 | any other thoughts.
19 Does anyone have any comments they'd |ike
20| to make?
21 kay. So | knowit's hard to -- this is a
22 | conplicated -- conplicated issue, and it's sonetinmes hard
23| to cone up on the fly with sone comments. So just a
24 rem nder that we are accepting witten comments unti |
25| April 10th, so I'Il go through sone of the questions and
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1| the background -- oh, great.
2 MR. QUADE: Like we were talking about
3| outside here, ny tribe's main area of concern is the dual
4| taxation possibilities available...
5 THE REPORTER: | can't hear what you're
6| saying. I|I'msorry. Can --
7 M5. APPEL: Do you have a --
8 THE REPORTER: Can you go to a mc?
9 MR. PORTER: There's a mc right beside you
10 | there.
11 MR. QUADE: Ckay.
12 THE REPORTER: Thank you.
13 MR. QUADE: Dual taxation --
14 THE REPORTER: Turn it on.
15 M5. APPEL: | think it's on.
16 THE REPORTER. Is it?
17 MR. QUADE: Dual taxation within the
18 | tribe's boundaries we'll be | ooking at here,
19 MR. PORTER: So clearly that's been
20 inportant to a lot of the groups that we've net wwth. |
21| don't know how nuch of this discussion is in your
22| material, but we feel like there's a |ot of problematic
23| case law to overcone if we want to address dual taxation
24 by neans of these regul ations.
25 So part of -- part of our hope is that
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1| we'll get creative ideas that will help us address those
2 | issues when we get good comments. So got sone snart
3 people in the room | nean, | don't know how nuch you
4 | guys have thought about specifics to try and bring the
5| issue of dual taxation into the trader reg statutes,
6| which are not -- not obviously relevant to the dual
7 | taxation problem
8 MR. PEARMAN. Good norning. |'mhere on
9 behal f of the Flandreau Saute-Sioux tribe, and we

10 | appreciate the Secretary of Interior of BIA's

11 consul tation today, and we | ook forward to sone

12 nmeani ngf ul conversati on about |ndian trader statutes.

13 As you di scussed earlier, you know, these
14 | were passed as a protectionismneasure for tribes, you
15 know, 100-plus years ago. Since then tribes have really
16 | cone into being sophisticated governnents that have

17 | massive industry within their reservations. And | think
18 | that the -- the revision of this statute is incredibly
19 | tinmely.

20 As it is now, it's ineffective on our

21 reservation. |It's not used, | don't think. And

22 | obviously we're within the Aberdeen area office, but we
23| don't use the statute at all. | nean, it's --

24 MR. PORTER. Can | junp in?

25 Do any of you know of any tribes that are
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1| having tribe -- traders |licenses issued for thenf

2 MR. PEARMAN. | don't.

3 MR. PORTER: Ckay.

4 MR. PEARVMAN. In fact, |'ve had

5| conversations with our area office stating that, you

6 | know, we have a | arge construction and renovati on project

7| on our casino, and |'d asked whether or not | could have

8| a traders license issued for our construction manager,

9| and we haven't had any novenent on that.

10 But | think that if we formalize that with
11| this in mnd, that perhaps our area office wll issue an
12 I ndian traders license, but | just don't think it's been
13 | done for quite sone tine.

14 W' re al so very concerned about the -- the
15| actual regulation of trade, and really trade wthin our
16 reservation is regul ated through busi ness ordi nances and
17 codes, in addition to our tax office, which issues

18 | licenses to vendors. On the Flandreau reservation at

19 | east, the majority of the business is done by the tri be.
20 | You know, we don't have a lot of tribal businesses that
21| are owned by tribal nmenbers and things |like that.

22 So it's really the tribe who is the

23 | economc driver there. And, you know, it's different

24 | throughout every reservation obviously, but | think that
25| the regulations could be drafted in a way that was
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1 beneficial to each tribe.
2 | would also state that | think the -- you
3 know, we've had great success with our 638 contracts and
4| those types of nechanisns that would take the -- | know
5| that the general position of the Bureau of Indian Affairs
6| is they need health service. And utilizing those
7| contractual nethods to actually run the prograns
8 | ourselves, we've had great success with that. W' ve been
9 | operating under those contracts for decades. And | think
10 | that a mechanismthat would allow tribes and their
11 busi ness departnents to inplenent Indian trader |icenses
12 i n accordance with sone federal guidelines, | think would
13 | be beneficial to all of us, including tineliness of
14 | getting |icenses issued.
15 MR. PORTER. So you -- the tribe is
16 Issuing -- or has fully devel oped their need for
17 | regul ati ng busi ness on the reservation.
18 What is it you perceive would be the
19 | additional contribution of having a traders license for
20 | your contractor?
21 MR. PEARMAN. | think there are various
22 | reasons where it would be beneficial. One would be that
23| the actual -- that the -- the licensee would, one, be
24 | vetted through a process that could actually benefit all
25| tribes. | know that we set sone -- sone guidelines that
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1| stated that, you know, you'll have to prepare a -- or
2| you'll send in a yearly audit, and you'll have to ensure
3| that you're not -- what's the list for Sam-- is it a
4 | departnent?
5 MR. PORTER: | don't know.
6 MR. PEARMAN. There's a federal list that
7 people who can't participate in federal contracting
8 | anynore if they've violated sone laws. | can't renenber
9| exactly what it's called, but | think it's on Sam gov.
10 But sone traditional vetting | think would
11 | be beneficial so that the businesses that are truly
12 participating, conmmerce on the reservations are actually
13 | doing good work. | think it'd also be worthwhile -- |
14 | mean, we've had various litigation throughout the years
15| for vendors who -- and conpanies who actually weren't
16 | doi ng good business on the tribe -- or on the
17 reservation.
18 And | think that having a nmechanismthat we
19 could utilize and say, you know what, you don't have a
20 | traders license, you don't follow the general criteria
21| that are useful to the tribe in vetting out these
22 | conpanies; then you therefore are in violation of
23| state -- or excuse nme -- of tribal and federal law. And
24 | there may be sone teeth to these statutes that would
25| allow us to renmedy existing situations that have been
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1| tough for the tribe.

2 Also, with the -- you know, the Indian

3| comerce clause, it would nmake sense for the governnent

4] to continue to regulate comerce wthin Indian Country

5| and for us to therefore preenpt state taxation so that we
6| can use our sophisticated tribal codes to actually

7| inplement and benefit fromthe taxes that we are, you

8 know, paying and inplenmenting into our tribal progranm ng

9 that benefits tribal nenbers thensel ves.

10 That was a nout hf ul .

11 MR. PORTER: Well, that's why you're here.
12 MR. QUADE: That was wel | said.

13 MR. PEARMAN.  Thank you.

14 M5. APPEL: Thank you for that input.

15 And that -- that -- you touched on several
16 | of the questions, | think; but the one that strikes ne

17 | the nost, what you | ast said about the taxation sort of
18 | relates to our |last question, which is what services do
19| tribes currently provide to individuals or entities doing
20 busi ness in Indian Country, and what rule do tax revenues
21| play in providing those services.

22 So we're interested in hearing nore about
23| what types of infrastructure tribes currently possess and
24 | what role tax revenues play in building and nmai ntaining

25| that infrastructure. W know that tribes provide a w de
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1| range of services and infrastructure to |Indians and

2 | non-1ndians doi ng businesses in Indian Country, so we're
3 interested in what types of services you offer, whether

4 it's law enforcenent, health inspection, transportation,
S| or other infrastructure. And are you able to rely on tax

6| revenues to provide those services and infrastructure.

7 MR. QUADE: The Sokaogon Chi ppewa Conmunity
8 in Northern Wsconsin is a very, very small reservation.
9 Tax revenue is zero. It's -- we don't have it. W don't

10 | have the business on the reservation. W don't have the
11 popul ati on. Just the geographic area where we live
12 doesn't allow us to tax, for us anyway. It would be nore

13 | of a burden than an advantage for us.

14 MR. PORTER: \What woul d?
15 MR. QUADE: The taxation on additional
16 busi nesses. W just don't have -- we don't have the

17 | people for that.

18 MR. PEARMAN. [|'Il conme a little closer
19 | over here, but...

20 The Fl andreau Saute-Sioux Tribe is

21| operating a tax ordinance that's | believe the 60s or
22| 70s. W revised that tax ordi nance quite frequently so
23 It can encounter new -- or changes in the business

24 | environnent and things |ike that.

25 In the state of South Dakota, the majority
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1| of the tribes do contracting with the State. So they

2| agree on a certain anmobunt of percentages with the state,
3| and a certain percentage of that given back to the tribe.
4 We do not do that. W inplenent and

5| collect our own sales taxes, and it's been fairly easy

6| for us because we have -- |like | said, a majority of the
7 busi nesses are tribally owed, so it's beneficial for us
8| in that manner.

9 The tax revenues that we collect are

10 | pivotal to our existing progranm ng, and they directly

11 benefit tribal nenbership. It's -- we have substanti al

12 actual litigation within the state right now. And during
13 | that discovery process, we have identified all of the

14 | areas in which we help not only the tribe, but visitors
15| to the reservation and the surrounding community; and the
16 results and the di scovery has been overwhel m ng and has
17 | shown that we provide tons of services.

18 Not only do we wite checks to our |ocal --
19| to our local fire departnent for fire trucks, we provide
20 | just a plethora of things that are really beneficial to
21| the community as a whole. The tribe is a smaller,

22 | | and-based, you know, around 6,500 acres. So it's -- we
23 | don't have an existing boundary, but we do the best we

24| can with the tax dollars that we have and the limted 638

25| contracting funds to really inplenment successful
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1| progranm ng.
2 MR. PORTER. To ne one of the challenges is
3| going to be the fact that there's so many different
4| tribal sizes, schenes, structures. W've got two tribes
5| here, and here we've got trenendous difference in what
6| trader regul ations would acconplish and how to structure
7| them
8 So just fromthe nechani cal aspect of how
9| to structure and revise nodern useful regulatory schene,
10| that to ne seens |like a big challenge. How do we nake
11| this work for Navaj o and Fl andreau and Sokaogon Chi ppewa
12 and -- you know, when the reservation's in California.
13 I"'mimagining a -- |ike a nmenu of options
14 | that tribes -- folks can adopt on a reservation, but --
15 THE REPORTER  You need to get by the mc.
16 MR. PORTER: |'msorry.
17 THE REPORTER: That's okay.
18 MR. PORTER: |'minmagining a menu of
19 options wthin the regulatory schene that tribes then
20 | could choose to adopt.
21 MR. PEARMAN. | think that nakes sense.
22 | Wen you look at |like the Hearth Act and sone ot her major
23| legislation that was passed fromthe Federal Governnent
24| to Indian Country, that's exactly what the Hearth Act
25| does; it, you know, provides a tribe the opportunity to
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1| execute | eases and do sone other things within Indian

2| Country with less Bureau of Indian Affairs intervention.
3 And actually the -- you know, Flandreau

4 hasn't inplenented the Hearth Act yet, but it's on

S| its radar, and it would like to inplenent soon. But |

6| believe that the tribes that hadn't been inpl enented

7| that -- have found very successful results.

8 So it would nmake sense that if the statutes
9| and regulations are witten in a way that, you know, so
10 | long as, you know, the tribal business corporation code
11| or the tribal tax ordi nance has these certain

12 requi renents, that, you know, the tribe could really

13 | inplenment and do this thensel ves.
14 What | did like -- or what | do |ike about
15| the process is that there's still the opportunity for the

16 Federal Governnent to take action agai nst sonebody who

17 | would be violating tribal |law and the Indian Trader

18| Statute as they're witten now, and | think that woul d be
19 beneficial to Indian Country, too, and give the tribe

20 | sone real authority to say, you know, this is -- this

21| kind of conpany has breached contracts, this conpany has,
22 | you know, caused damage to its natural resources.

23 It's -- you know, there's a lot of things that bad

24 busi ness practices can do to negatively inpact the tribe

25| and its nenbership.
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1 M5. APPEL: Thank you for that.
2 So let's -- let's go through the other
3| questions and see if that pronpts any thoughts.
4 Starting wwth the first one: Should the
5| Federal Governnent address trade occurring in Indian
6| Country through an updated Part 140 and why?
7 We tal ked about this a little bit already.
8 | Congress granted the departnent broad authority to
9| requlate trade in Indian Country and specifically the
10 | ndi an trader statutes provide the departnent with the
11 authority to nake rules specifying the kind and quantity
12 of goods that nmay be sold to Indians and the prices at
13 | which such goods shall be sold. And that's at Section
14 | 261.
15 And one of the sheets in your handout has
16 | sone excerpts fromthe Indian trader statutes if you want
17| to use that as a reference.
18 Section 262 allows the departnent to
19 | establish rules and regul ati ons governing who is a proper
20 person to engage in trade on Indian reservations for the
21| protection of Indians.
22 So we know that many tribes currently
23| requlate trades that occur within their jurisdictions
24 under tribal |aw and authority w thout federal
25| involvenent. And we al so acknow edge that we have a
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1| trust responsibility to tribes.

2 Are there any other thoughts on how we can
3 update these regulations in a way that recogni zes those
4| facts? W heard about the Hearth Act nodel with the

5| opportunity for federal enforcenent.

6 Are there any other thoughts on that?

7 MR. PEARMAN: |'d also like to note that,

8 | you know, the -- the inplenentation of gam ng on the

9| tribes has -- you know, within Indian Country has all owed

10| tribes to license and really take a strong look at its
11 | vendors and things |ike that in accordance wth sone

12 | federal standards, including managenent agreenents and
13 | things that would be run through the Bureau of Indian

14 Affairs and the N GC.

15 So I think that's another nechani smthat

16 kind of shows there's less -- excuse ne -- there's nore
17| intervention in that type of nodel; but, you know,

18| really it's -- it's still one and the sane. Those people
19 are still being vetted by a process. The process is in
20 pl ace to -- you know, to protect the tribe from poor

21 busi ness, and it's been useful to the tribes I think.
22 M5. APPEL: Geat. Thank you.

23 The second question we have is are there
24 | certain conponents of the existing rule that should be

25| kept? And if so, why?
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1 So if you |l ook through the current

2| reqgqulation that's also in your packet, there are sone

3| varied provisions in there; sone that appear to have been
4 | superseded by law, such as | think there's a provision on
5| ganbling and on liquor. So should any of the existing

6| sections of the existing rule be kept? And this may be

7| just sonething to flag for you to think about for your

8| witten comments. Because we wouldn't want to

9 | conprehensively overhaul or repeal and then |ater

10 | determ ne that there was sonething hel pful in Part 140.
11 And in cases where the departnent has

12 I ssued I ndian trader |licenses, should there be sone kind
13 | of grandfathering clause for any valid |license --

14 | |icenses that have been issued and are currently in

15 effect?

16 If no sections of the current Part 140 the
17| way it is now should be kept, we'd |ike sone information
18 | on why you think that is and what would an entirely new
19 rule look like. So if BIA would no | onger issue |icenses
20 | under the rule, what would the federal involvenent be;

21 | what would the scope of it be; and what would that | ook

22 | like?
23 MR. PEARMAN: Does the BI A have any
24 I nstances where the Indian trader licensing is being

25 utilized in the United States?
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1 MR. PORTER: | know of one, one instance

2| where a tribe is getting trader licenses fromthe BIA for
3 | businesses on the reservation.

4 MR. PORTER: The third question the ANPRM
5| poses is how can revisions to existing -- to the existing
6| rule ensure that persons who conduct trade are reputable
7 and that there are nechanisns in place to address traders
8| who violate federal or tribal |aw?

9 So recogni zing that tribes often have

10 | conprehensive schenes in place regulating traders

11 al ready, how could the rule ensure that there are

12 reputable traders in Indian Country and ensure that

13| violations of federal or tribal |aw are properly

14 | addressed?

15 MR. PORTER: | think you spoke to this

16 | earlier with the...

17 MR. QUADE: | think Seth spoke to this

18 | earlier with -- it seens as sinple as putting together a

19 vetted list that is available to the tri bes.

20 That's what you're saying, right?

21 MR. PEARMAN:.  Yeah.

22 And just sone -- sone typical due diligence
23 procedures, too, of what every business wll need to have

24 to obtain an Indian trader's |icense, too.

25 M5. APPEL: Geat. Thank you.
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1 Any ot her thoughts that you have on that
2| for the witten comments woul d be appreci at ed.
3 MR. PORTER: To ne there's three -- three
4 | conponents of this discussion that we've had. The actual
5| trader regulation, which is largely what we've tal ked
6 | about here, how we m ght extend this revision to cover
7| dual taxation and help with that problem
8 The third one that we haven't discussed
9| explicitly here today is using this as a nechani smfor
10 | clarifying tribal court jurisdiction over businesses on
11| the reservation. To ne, that kind of fits into that --
12 | that specific question of how we self-govern in the
13| tribes, obtain relief against bad -- bad traders.
14 So either in discussion here or as you
15| think about it and submt in witten coments, the
16 mechani sm for enhancing the clarity of tribal court
17 | jurisdiction. W all know the Suprene Court case
18 | currently weighing on -- that they 4-4 tied in Dollar
19 Ceneral, right, that exact problem And naybe this is
20| a -- gives us an opportunity to clarify that as well.
21 MR. PEARMAN. | think that when you talk
22 | about tribal court jurisdiction, there are really a
23 | couple of things that need to be kept in mnd. One is
24 | that when you're working with financial institutions or
25| you're issuing bonds or things like that, the majority of
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1| those institutions will prefer that you are choosing

2| jurisdiction outside of the tribal jurisdiction, you

3| know, to include state and federal courts.

4 And then | think that basic contracting

S| wth the tribes and with businesses you end up about half

6| and half, | guess, with businesses that are willing to --

7| to purposefully avail thenselves of tribal courts and

8| sone that just sinply won't.

9 So pushing the statutes into a nethod that
10 | says, you know, only tribal courts would -- would be the
11 applicable wi thout sone venue options | think would be
12 chall enging for the tribes and m ght elimnate sone
13 | financing opportunities. So that would definitely need
14 | to be taken into consideration, but that could be easily
15| done wth just a snmall sense that said -- you know, or as
16 | the tribe otherw se agrees to by contract.

17 M5. APPEL: Thank you.

18 So the fourth question, how do tribes

19 | currently regulate trade and how m ght revisions help

20 regul ate trade in Indian Country sounds a little

21| repetitive, but what we're trying to get at here is sone
22 | information fromyou-all and suggesti ons about how you

23 regul ate trade currently and in recognition that there --
24 | that tribes are not nonolithic, and there are different

25| levels of regulation. How can the Federal Governnent
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1| bolster those tribes that currently regul ate trade, and

2| as well as those tribes that don't have any trade

3| requlations in place now?

4 And then what types of trade should be

5| requlated, and what types of traders should be subject to
6| regulation?

7 We received proposals fromvarious tribes

8 | and tribal organi zations, and sone suggested that trade

9| should include not only conmmercial activities, but also
10 | mneral and energy devel opnent and any form of natural

11 resource extraction or agricultural. So we're |ooking at
12 | what the scope of this should be.

13 Do you have thoughts on that?

14 MR. QUADE: | think that what we're tal king
15| about here today, we're tal king about reservations; and
16 | we're thinking inside the |lines of the reservation. |

17| think we can't forget the boundaries and outlying areas.
18 | What affects those areas also affects us. Most of the

19| time we're | andl ocked, nost of our reservations. So |

20 haven't heard that brought up yet, regulation regarding
21| outlying areas, you know, not just reservation |ands.

22 MR. PEARMAN: | think you also have to | ook
23| at when you -- when we're trying to encapsul ate al

24 reservations, too, we need to take a | ook at not only the

25| businesses that do direct contracting or business with
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1| the tribes thenselves, but also wth tribal nenbers.

2| think that would be beneficial to -- to really put

3| sonething in place so that, you know, any operator of

4 busi ness that is comng on the reservation that are

5| actual tribal nmenbership would al so be subject to

6| regul ations.

7 MR. QUADE: | just want to go back to the
8| tribal court thing.

9 ["I'l be honest, our tribal court system
10| isn't that strong. W're taking steps right nowto

11 | strengthen our tribal court. W have problens, you know,

12 maki ng the people within our reservation abide by our

13 | laws through our tribal courts.
14 But sonething that Seth had spoke about
15 earlier wwth the tribal courts, | think if we're not

16 hol di ng t hese vendors and people that are going to apply

17| for an Indian traders |icense accountable in tribal

18 | courts, it's not going to nmean nuch. There has to be

19 | repercussions of sonebody that violates an |Indian trader

20 license in tribal court. |t has to nean sonething there

21| first | think.

22 MR. PORTER. Wat do you nean by nean

23 sonet hi ng?

24 MR QUADE: Currently, it doesn't seemlike

25| penalties or sanctions or whatever is handed down from a
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1| tribal court is really taken with that nuch credibility,
2| or | don't see a push to make people follow, you know,

3| fines or, you know, whatever sanctions are put agai nst

4| them

5 MR. PORTER: So even where the tribal court

6| has had a hearing and issued a ruling against, for

7 I nstance, a vendor, the ability of the court to -- or the
8| tribe to collect on the judgnent is weak. |Is that --

9 MR. QUADE: Absolutely. Yes.

10 MR. PEARMAN. Yeah, |'d definitely echo

11| that to say that, you know, we've -- we've been in tribal

12 court and had cases that we've litigated for years and

13 | years, and we -- we won in our court of appeals.
14 And now after that point, we'd have to junp
15 Into sonme other state courts or the federal court to even

16 have the honor to start to renedy the situation.

17| And it's -- it's --

18 MR. QUADE: It's costly as well.

19 MR. PORTER:  Sure.

20 MR. PEARVAN. Absol utely.

21 MR. QUADE: Wiy go through the process to

22| start all over again?
23 MR. PEARMAN: So | would say within the
24 business realm litigationis really the only option the

25| tribes have to -- to renedy bad business or breach of
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1| contract and things like that, and it's cost prohibitive.

2 | nean, it's very expensive to have an outside law firm

3| cone in and represent you to run through tribal court and
4| then have your jurisdiction imedi ately challenged into

S| district court and then be back in tribal court.

6 And by that tinme, you know, five years down

7| the line, the conpany could be insolvent, so there's no

8 remedy for the tribe then.

9 MR. QUADE: Which has happened to us. That
10 | exact thing has happened to a conpany that di sappeared,
11 SO we're out.

12 M5. APPEL: And do you have any thoughts
13| on -- because listening, it sounds |like we're talking

14 | nostly about commrercial business.

15 Are you al so including natural resource

16 | extraction or people who -- you know, coal conpanies or
17 | grazing on your |and, do you consider themto be within
18 | the scope of traders; or you are thinking nore just the
19 busi ness/ commerci al si de?

20 MR. QUADE: Everything. Everything under
21| the unbrella, it seens like -- | nmean, we're in a casino
22 | having this discussion. People |ike to suggest or assune
23 | that nost of our revenues do cone fromgamng. A |lot do,
24 but that's just a starting point for other businesses.

25 MR. PEARMAN: FI andreau doesn't do a ton of
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1| mneral extraction, if any; but the -- it does |ease
2| out -- quite a bit of its land is a lot of farm and. And
3 | think that throwng into the | ease agreenent that you
4| wll obtain a Indian traders |icense wouldn't be that
5| burdensone; and it, again, adds that second |ayer of
6| protection for the tribe.
7 MR. PORTER: Flandreau is one of the tribes
8 | that put together the -- the wind energy consortium
9| right?
10 I s anyt hi ng bei ng devel oped yet?
11 MR. PEARMAN. They worked pretty
12| tirelessly. It's the -- | believe it's the Wnd Power
13 | Devel opnment Authority, sonething like that. And
14 | they've -- | believe they've had a | ot of challenges
15 | because nost of the infrastructure in South Dakota is
16 | owned by | ocal cooperatives, so | think it's chall enging
17| for themto connect to the grid, but that'd be another --
18 | a method that -- you know, energy production we'd
19 | definitely be taking a | ook at, too.
20 | think when -- when all of this is said
21| and done, if there are requirenents and codes or
22 | ordinances that need to be put in place, that the
23 Departnent of Interior should work on sone nodel codes.
24 | think that'd be really beneficial to the tribes to
25| ensure that we're conplying with the federal
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1| requirenents.

2 M5. APPEL: And the last part of that

3| question nunber 5 that | wanted to point out is whether

41 the rules should define the type of trader, as in the

5| proposals that we've received would apply to any person

6| conducting trade in Indian Country, including

7 non- | ndi ans.

8 So do you see any reason for distinguishing
9| the type of trader in any revised Indian trader

10 | regul ations?

11 MR. PEARMAN: Wthin the regul ations
12 itself, it says trading neans buying, selling, bartering,
13| renting, leasing, permtting, or -- and any other

14 | transaction involving the acquisition of property or

15 | services.

16 That's pretty all-enconpassing as it is, so
17 | think that it would really encapsul ate any and all

18 | trade that happens within the reservation.

19 M5. APPEL: So you would keep it that

20 | broad?

21 MR. PEARVAN. Well, | think so. | nean,

22| that's -- even a snmall contract that -- that is initially
23| started could lead into sonething |arger, and the

24 magni tude of that would be a lot |arger, so...

25 M5. APPEL: Ckay. Moving on to question 6.

800-545-9668 Paradigm Reporting & Captioning #104297
612-339-0545 www.paradigmreporting.com



Tribal Consultation

3/14/2017 Page 29
1 How m ght revisions to the regul ations
2| pronote economc viability and sustainability in Indian
3| Country?
4 And how could the rule facilitate economc
5| activity and tribal economc self-sufficiency?
6 MR. PEARMAN: | know that sone of the
7| conpanies we've worked with - and not necessarily by our
8| tribe, but sone of them have taken sonme hits while
9| working with tribes or in Indian Country that nmakes them
10 | sonmewhat reluctant to participate again.
11 |'ve encountered sone conpanies |ike that.
12 | They say, well, you know, we've worked with, you know,
13| Tribe A, and we had a bad experience there, so we m ght
14 | not even participate again. So we'll say, you know,
15| obviously we have codes that are on our website; you
16 know, you can take a | ook at those.
17 And then having a -- having sustainability
18| in the economcs of any area are going to directly --
19 excuse nme -- are going to directly benefit trade and
20 | commerce. There's no conpany that wants unreliable | aw
21| or courts or anything like that because it's -- it's
22 | sonething they can't count on, and they won't make those
23 | busi ness deci sions.
24 So | think stability that would cone from
25| this would pronote economc activity within the tribes.
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1| And as we discussed, if we can keep out of court to
2| defend the tribe against bad practices and busi nesses,
3| then we can really use that noney that we're spending on
4 litigation to further develop the economcs of the tribe.
S MR. QUADE: | guess ny own expectation
6| would be not that we would be -- we wouldn't have to go
7 into court. Eventually in a dispute you go to court.
8 But that the -- the outcone would be far nore predictable
9| and quickly arrived at, which neans that, you know, maybe
10 | you negotiate a settlenent, or you acconplish what you
11 | need before getting to full litigation.
12 But if you've got a regulatory schene that
13 | spells out precisely where the liability lies, right?
14| mean, |I'mtotally in agreement with what you're saying;
15| the nost certain outcones are, the happier business is.
16 M5. APPEL: And | think you're referring
17 | back to how you have to resort to litigation to collect
18 | on judgnents; is that right?
19 MR. PEARMAN. Right. 1'd also include
20 | that, you know, any considerations and regul ati ons nade
21 | should al so include provisions and protect sovereign
22 | immunity that's enjoyed by the tribes because that's
23 pivotal to -- one of the defenses that we have in these
24 | type of situations is that, you know, even if we do waive
25| sovereign imunity, it's in clever and limted fashion
800-545-9668 Paradigm Reporting & Captioning #104297

612-339-0545 www.paradigmreporting.com



Tribal Consultation
3/14/2017 Page 31

1| that is -- that protects the tribe and its other

2| ancillary businesses that nmay not be involved in specific
3| contracts or other business arrangenents.

4 MR. PORTER: Have you experienced any

5| reluctance from business partners, potential partners to
6| enter contracts with the sovereign?

7 MR. PEARMAN:. Absolutely. | nean, it's --
8 it's sonething that when | draft a contract, | put in

9| every contract just letting themeven know that, you

10 | know, that the tribe enjoys sovereign inmmunity so that
11| they're aware of it and so that they're not taken aback
12 by it in the future.

13 Sonme conpani es choose not to do business
14| with the tribe, and sone conpani es choose not to do

15 | busi ness based on not wanting to accept our taxation

16 | schene or our taxation laws, so -- and at that point, we
17 | just say, well, we'll see you then; you know, we'll find
18 | sonebody el se who can provide these services to us.

19 MR QUADE: D tto.

20 M5. APPEL: W al ready di scussed the | ast
21 | question.

22 So I'"lIl just open it up for any other

23 | thoughts; or do you have any questions for us?

24 MR. PORTER: | do know, just |ooking at 7,
25| there -- the -- in a mjority of the communities that
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1| tribes exist, they provide a bulk of the services to all
2| individuals living within that area. | nean, it's --
3| it's pivotal to use the, you know, tax revenues and
4 busi ness opportunity and econom cs created by the tribe
5| to directly benefit its nenbers and the community. So
6| it's pretty pivotal that we have certain economc
7 practi ces.

8 MR. PEARMAN. Do you have anyt hi ng?

9 M5. JOANSON: No, you're hitting it.

10 M5. APPEL: Are there any other thoughts?
11 MR. QUADE: Sonething I'd |Iike to add,

12 goi ng back to the geography of things.

13 Unl ess you're doing a real big project -
14 | you know, a huge project - as far as people that we're
15| able to do business with, they're nostly local entities.
16 | So any concern about what additional regulations m ght
17| limt that group of people that we're able to pull from
18 | and do business with, because we are very limted where
19| we live there.

20 So | don't think a bigger -- | don't want
21| to put everybody in the sane -- sane bucket here.

22| think nore consultation needs to be done. | w sh nore
23 peopl e woul d have shown up today, but | think we need to
24 | have nore tal ks about this.

25 MR. PORTER. Of the record.
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1 (Of the record 9:31-9:31.)
2 MR. PEARMAN: | think with this
3| admnistration, too, it's -- it seened that

4| overregulation is sonething that is not favorable, and |
S| think that's true. And wth these ordinances as well, we
6| can -- if the tribes have the option to adopt portions

7| that are that are beneficial and actually fit within --

8| within their body of |law, that nakes sense to ne.

9 | would really hate, like -- |like he was

10 | saying -- that | would hate to have sone expansive

11| regulation that would force all tribes into, you know, a
12 certain nmethod of practice that isn't feasible for them
13 So. .

14 MR. QUADE: Mbst of our business

15 relationships are built on | ong-standing friendships, and
16 | this sonething we need to protect. These are the people
17 | that we do business with every day, you know, on a | ocal
18| level. So I'mconcerned with additional regulations, it
19 | endanger that relationship.

20 M5. APPEL: So it would be great in your

21| witten comments if you could provide any ideas about

22 | how -- how we could have an option or craft a whole rule
23| to protect that kind of business relationship and nmake it
24 | as mnimally burdensone as possi bl e.

25 MR. QUADE: What is currently being
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1| proposed?
2 M5. APPEL: So that is the interesting --
3| the interesting thing.
4 MR. QUADE: Because | think --
5 M5. APPEL: Yeah, we don't have a set
6| proposal. That -- we're really in information gathering

7 node now trying to get ideas fromyou-all as to what this
8 | should ook Iike. Because we didn't want to presuppose
9| and conme out with a draft that | ooked entirely different
10 | fromwhat an Indian tribe would want, and then the focus

11 | would be on why the proposal was wong, rather than...

12 We're trying to get sone initial direction,
13 | since this is such an, | guess, archaic regul ation,
14 | archaic statutes, that we want -- we want sone -- wanted

15| to get sone direction before putting pen to paper.

16 So it's a great opportunity to help -- help
17| get -- so that's a great segue into the next step. If we
18 | nove forward with revising these regulations would be to
19| likely go to a proposed rule, and that proposed rule

20 | could be anything in a nenu of options, fromrepealing to
21| conprehensively revising to surgical revisions.

22 But that proposed rule would be published
23 in the federal register, and then we would go through

24 | another round of tribal consultations for input. But we

25| want -- we want to get input now before comng up with a

800-545-9668 Paradigm Reporting & Captioning #104297
612-339-0545 www.paradigmreporting.com



Tribal Consultation

3/14/2017 Page 35
1| proposed rule.
2 Any ot her thoughts?
3 MR QUADE: That's it.
4 MR, PEARVAN:  No.
5 M5. APPEL: Ckay. Please renenber Apri
6| 10th, if you can provide your witten comments. Probably
7| the easiest way is by e-mail to consultation at Bl A gov.
8 And we hope to see your witten comments
9| then. Thank you so nmuch for braving the cold and com ng
10 | out today.
11 MR. PORTER: Thank you for being here.
12 M5. APPEL: We've got sone good input, even
13 | though we had a small crowd. W appreciate it. Thank
14 | you very much.
15 (Proceedi ngs adjourned 9:36 a.m)
16
17
18
19
20
21
22
23
24
25
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