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M5. PEARSON: Again, nmy nane is Wendy
Pearson. Wl cone everyone to the official
gover nnent -t o- governnent consultation session on the
Advanced Notice of Proposed Rul e Making regarding
updates to the Indian Trader Regul ati ons.

So it's good to see you all here. It's a
great turnout. This is a wonderful opportunity, as |
say, for consultation with the governnent
representatives who are here with us today to talk
about the ANPRM and to |isten and take your comments
and questi ons.

So we have Rebekah Krispinsky. She's with
the Solicitors Ofice of Interior. And MIles
Janssen. He's counselor to the Assistant Secretary
of Interior.

So these fol ks know a | ot about the Indian
trader rights and the Indian trader statute. And so
they're going to share their know edge with us and,
as | say, are here to hear your conments.

And this is being recorded. So please when
you do have questions and/or coments, we have a mc
up here. W ask you to cone up to the m crophone and
make your comments or ask your questions.

So with no further ado, I'll |et our guests

begi n. Thank you.
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MR. JANSSEN. Thank you. So, again, ny nane
Is Mles Janssen. | work as a counselor to the
Assi stant Secretary of Indian Affairs. |'ma nenber
of the Tlingit Haida Indians of Al aska, a descendent
of Cheyenne and Arapaho in Okl ahona.

M5. KRI SPI NSKY: Good norning. M/ nane is
Rebekah Krispinsky, and I"'mwth the Solicitors
Ofice, a division of Indian Affairs.

MR. JANSSEN: So before we take comments, |
just kind of want to discuss briefly alittle bit of
t he background of the ANPRM regardi ng the |Indian
Trader Regul ati ons.

So on Decenber 8th, 2016, Indian Affairs
publ i shed an Advanced Notice of Proposed Rul e Making
to get input on whether to update 25 CFR Part 140,

i censed Indian traders.

This was a direct response to proposals and
inquiries that the Departnent received in the past
year fromtribes and tribal organizations requesting
of the Departnent to | ook at Part 140 and possibly
make revi sions.

Ri ght now we're at the very early stages,
and we have not drafted any revisions because we want
to hear fromyou on whether to |l eave the rule as is,

to repeal it, or toreviseit. And if the answer is
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to revise it, what those revisions should | ook |ike.

Alittle bit of background on Part 140.

Part 140 governs trade econony on | ndian
reservations. Part 140 is based on the Indian Trader
Statutes. The nost recent of those statutes was
passed in 1903. | believe the first one was passed
in 1870. So obviously they're very good stat ues.

Oiginally the intent of the statutes was to
protect tribes fromunlawful traders on their
reservations. Currently Part 140 envisions a
framewor k where Bl A issues |icenses to anyone who
wants to do business on a reservation.

But the Departnent recogni zes that tribes
fully regul ate busi nesses operating on reservations
currently. So the intent of the regulations m ght
not be applicabl e today.

The regulations in Part 140 were first
publ i shed in 1956, revised in 1957, and then nodified
In a pieceneal fashion in 1984. And since that tine,
t here have been no changes to the regul ation since
1984.

So we're | ooking at whether and how Part 140
could be revised to reflect the -- to nodernize the
I npl ementation of these statutes in a way that is

consistent wwth federal policies and tri bal
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sel f-determ nation and sel f-governance in a way that
supports current tribal business practices, in a way
that strengthens tribal econom es across the country.

As far as the new admnistration's
priorities, the specifics of those priorities in
| ndi an Country are unknown, but we anticipate that
they will align with the President's priorities for
econom ¢ devel opnent. Keep that in m nd.

As | nentioned, there have been handouts
t hat have been passed around. |Included in those
handouts is a |ist of questions that we would |ike
your input on. They're the sanme questions that we
publ i shed in the Advanced Notice of Proposed Rule
Maki ng, and we'll be going through each of those
questi ons today one by one.

Along wth the answers to those questions,
we are also interested in learning how tribes
currently regulate trade occurring within their
jurisdiction and how the revisions to this regulation
Wl create economc viability in Indian Country and
address potential taxation issues.

Along with the consultation today, we are
accepting witten comments. The coment peri od
cl oses April 10th to submt witten comments.

So we're here today to |isten and to get
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your thoughts on how to noderni ze the Indian Trader
Regul ations, to pronote tribal self-determ nation and
econom ¢ developnent. | look forward to this

di scussi on.

One additional question that people have had
have been the two-for-one requirenent for
regul ati ons. There have been news where two
regul ati ons woul d have to be repealed for every new
one that's promulgated. OQOVE is still 1ooking at
that. It looks like that would only apply to
regul ations that are determned to be significant
based on nonitoring policy thresholds.

And so at this point in tinme, OME has not
made a determ nation whether this woul d be consi dered
a significant regulation. So at this point in tine,
that's not sonething we have to worry about right
now.

So |l wuld like to open it up for general
comrents on Indian Trader regul ations, and then we
can go question by question.

| would ask that the tribal |eaders or their
desi gnated representatives go first, and then
afterwards we can get to everyone el se. Thank you.
And then al so when you cone up, just state your nane

and what tribe you represent.
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There's al so a m crophone up here at the
front. Since this is being recorded on the record,
it would be hel pful for the court reporter.

MR M CKLING M English nane is WII
Mckling. |'msecond vice president of Central
Council of the Tlingit Haida Tribes of Al aska. Qur
comrunities are in southeast Al aska from Yakut at
north to Edna Bay south. Jackie Johnson Dada is our
fourth vice president. And | see sone of our folks
out here in the audience. It's good to see you.

So I'l'l just say very briefly that we
strongly urge the admnistration to carefully
consider reaffirm ng an anbi guous express intent in
25 CFR 140 as revised pursuant to the underlying
statute of 25 UFC 262 to protect the interest of
tribal governnments and expressly for the intent of
precluding taxation or what's called dual taxation,
the inposition of federal -- of state and |ocal taxes
within the tribal comunity, upon the tri bal
government or its subdivisions or subsidiaries or its
enterprises, whether or not the tribe has trust |and
or not but within the jurisdiction of the tribe.

The del eterious effect, the inpairnment, on
tribal econom c devel opnent and on tribal governnent

Is significant by the inposition of state and | ocal
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governnent taxation. It deprives the tribal
government of an essential attribute of a sovereign
governnent, which is the undisputed ability to inpose
taxes wthin its jurisdiction and territories. And
it inpedes the ability of tribes to fully benefit
from econom c devel opnent, business devel opnent, even
wWthinits enterprises or by third parties |ocating
within the tribal comunity. A double taxation
doesn't work

The ol d argunent that tribes would use this
as a recruiting effort to sort the devel opnent of
t hese busi nesses outside of boundaries of the
reservation, given the nunber of governors that today
mar ket the tax vacations within their jurisdictions,
whether it's New York or San Francisco or Portland or
what have you.

So | strongly recomend that this revision
to Part 140 not inpose additional burdensone
regul ation that as well inpedes business devel opnent
and tribal governments within Indian communities but
I nstead provide its focus on precluding the unfair,
I nequi tabl e and significantly harnful inposition of
state and | ocal governnents and let tribes build the
i nfrastructure, build a governnent structure, and

bui |l d the businesses that provide and create the jobs
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for its nmenbers and for the residents within the
| ndi an communities. Thank you for the opportunity to
speak.

M5. DADA: Thank you, Mles. |'m Jackie
Dada. |'mthe executive director of National
Congress of Anmerican Indians. As WIIl said, I'mthe

fourth vice president of Tlingit Haida tribes of

Al aska.

I want to thank everybody for being here
today. It was really great to be able to have a nice
full run. | think this is areally, really inportant

topic. And even though the Indian Trader Ri ghts
haven't been sonething that we've been utilizing in
many, many years, | think that the opportunity is a
great tinme to tal k about opportunities and
opportunities for change.

So | just have a few comments. And NCAI
will actually be submtting our formal conments
before the April deadline.

But this is a good exanpl e of what sone
woul d think is a neglect of the federal governnent to
really pursue econom ¢ devel opnent in Indian Country.

If you take a | ook at how | ong these |ndian
Trader Rights, which was an essential part of setting

the tone, | guess, for the engagenent with tri bal
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governnents on tribal communities. And these
regul ati ons, as noted, has not been updated since
1957 when Ei senhower was president. And they're
essentially the sane franmework as when CGeorge
Washi ngt on was president.

Federal governnents |icenses to traders, to
the Indians. And if you don't have a |icense, you
forfeit your trade goods. And the regulations are
I ncredi bl y out dat ed.

But this statute has really brought
authority. And any person's desire to trade on
| ndi an reservations shall do so under the rules and
regul ations as the Departnent of the Interior may
prescri be.

The regul ation could be updated for the
nodern era for today's tribal governnents who are
fully capabl e of governing our own affairs. And so
we have three basic frameworks for how that could be
addr essed.

First, the licensing function should be
del egated to the tribal governnents. Tribes are far
nore capable of handling | ocal business |icensing on
tribal land, and it's very inportant to have a
busi ness |icensing structure that can pronote | ocal

busi nesses and al so deal with the unscrupul ous or
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fraudul ent busi ness operators that should be
prevented from preying on custoners. And you'll see
many tribes have already started to do this. There
are tribes, such as Navajo Nation, that have a | arge,
conprehensive taxing structure. There are tribes

i ke Tulalip who have their own business |icensing
structures.

And certainly there are many other tribes
who may not even have taxing |icenses but are put in
pl ace as business |licensing or have put in other
ki nds of preventative | aws and ordi nances regarding
even things such as predatory | endi ng standards, etc.

So tribes have already dealt with the things
where they have investors or businesses doing work on
their own tribal communities.

Second, there should be a presunption that
tribal courts have jurisdiction over all the parties
conducting business on a reservation. W don't
intend this applies to the average consuner who
actually cones to buy gas at a tribal gas station, of
course but is intended for a |licensed business on a
reservation

W saw this problemlast year in the Dollar
General case that we were follow ng, Dollar General

versus M ssissippi Choctaw, where the Suprene Court

Depo International, LLC

(702) 386-9322 or (800) 982-3299 | info@depointer national.com Page 12




Tribal Consultation - 3/13/2017
Indian Trader Regulations

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

could not decide if the tribal courts had the
jurisdiction when a store manager sexually assaulted
a young tribal nenber that was working as an intern.

The cl ear presunption of tribal court
jurisdiction in the regul ati ons would enable us to
protect our citizens, and this could be easily done
as there is already a provision for the consent to
jurisdiction under the trader regulations for the
Hopi and Zuni tri bes.

And then the third part, taxation, this is
signi ficant anongst any problens dealing wth dual
taxation on tribal |lands. Wen the state and | ocal
governnent is taxing transactions on tribal land, it
prevents the tribe fromtaxing or collecting its own
t axes.

State governnents provide for few services
on I ndian reservations but inpose taxes on severance
of natural resources, retail sales, and increasingly
on properties such as w nd-generation facilities.

Tri bal governnents face a | osing proposition
when forced to collect sales taxes. |If we inpose a
tribal governnment tax, then resulting dual taxation
drives the businesses away, or tribes collecting no
tax and suffer inadequate roads, schools, police,

courts and health care.
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To add insult to injury, reservation
econom es are funding mllions of tax dollars to
treasuries of state and | ocal governnents, who spend
the funds outside of Indian Country. This dilemma is
fundanentally unfair to tribal governnents and
underm nes the Constitutional prom se, a respect for
tribal sovereignty, and keep Indian reservations the
nmost underserved community in the nation.

This is a good exanple. |If you take a | ook
at in the recent years the expansion with tribes
taking on alternative energy projects and just | ook
at sone of the deliberations that Canpo had to do
when they were tal king about their energy project,
the wind turbines, and the difficulty of the taxing
structure that was proposed for the |ocal governnent
and state | ocal governnent, which al nost nade the
proj ect infeasible. And people have to think about
t hat .

In fact, you saw -- even in South Dakota is
anot her good exanple where prior to tribes getting
involved in alternative energy and energy
devel opnent, there really wasn't a taxing structure
for tribes in South Dakota that created a dual tax
structure. But then after they saw investnents in

ot her areas, they created a tax sweep basically for

Depo International, LLC

(702) 386-9322 or (800) 982-3299 | info@depointer national.com Page 14




Tribal Consultation - 3/13/2017
Indian Trader Regulations

1 those kinds of devel opnents. And tribes are not the
2 beneficiaries of the additional revenue that nay be
3 generated through a taxing structure.
4 So those are sone of the things that we just
5 wanted to put forward. | also have a handout t hat
6 just tal ks about sone of the points that we wll be
7 covering in our testinony when we submt our final
8 docunent .
9 And we' ve been attendi ng -- NCAl has been
10 attending each of these consultations -- not all of
11 thembut the majority of them-- and then actually
12 gathering the tribal testinony that's given so that
13 we can have a really solid, conprehensive docunent
14  before NCAl does its consultation.
15 So thank you very nuch for this opportunity.
16 | appreciate it.
17 MR. JANSSEN. Does anyone el se have ki nd of
18 general comments on the Indian Trader Regul ations
19 potential revisions?
20 MR. MARCHAND: Thank you. My nane is M ke
21 Marchand. |I'mwth Colville Tribes. 1'm chairman of
22 the tribe. But nost of ny life, | was a tribal
23  planner, a conference planner. So |'ve been involved
24 with the tribe's devel opnent and growth probably
25 since 1970. In 1970 we had about ten enpl oyees. And
Depo International, LLC
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nost busi nesses pretty nuch left, and we were about
to be termnated. Oher groups saved us. And we're
her e.

And so since '70, it went fromten to today.
And today we probably have 1300 tribal governnent
enpl oyees. Probably a hundred thousand busi ness
enpl oyees. And we have a Bl A agency and | ndi an
health services there also. |'mnot sure how many
peopl e that is.

But the tribal governnent's operating budget
is about $60 million to pay for staff and health
services. BIA is probably, just guessing, naybe $20
mllion, $25 mllion.

W're in a rural area. W have not a | ot of
hi gh popul ation, cities or anything. Qur biggest
town is like 5 000 people. Overall on the Indian
reservation, we probably have 10,000 people, and
wthin 15 mles of reservation 75,000 people. So
it's that kind of area.

There are casinos. W operate casinos, and
we have sawmlls. W have tinber, nountains and
water. We're rich in resources. W have probably a
hundred m I lion dollars of operations in our
busi nesses.

| guess one problemthat we have as a tribe

Depo International, LLC
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Is that we don't own all of our reservations. |In the
term nation era through Bl A's hel p, about half of our
tribe was basically given away. So since 1970 to

t oday, we've been buying | and back as fast as we can.

And so a |l ot of our |and purchases have been
for tribal revenues. Wenever we can nmake a doll ar
anywhere, we get a percentage of that and buy | and
back. It's been pretty successful. | think we went
froma 50 percent |and ownership to about probably
80 percent now. W' ve spent quite a bit of our noney
on | and purchase.

We' ve had hi gh unenpl oynent and poverty, but
generally our tribe believe to buys | and back. And
one of the reasons we buy the | and back is because of
the uncertainties in jurisdiction.

And so our tribe is reluctant to bring in
any kind of developnent if there are questions about
whet her we can control that devel opnent, questions
about the regulatory powers of the tribe, the
jurisdiction over zoning and jurisdiction over
anything. |If we can't control it and it presents a
possible risk of quality of l[ife to our tribe, we
don't want it.

We've turned away a | ot of potenti al

busi nesses. W don't get a | ot of businesses coning
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in. The only businesses we have have been the
waging. We limted wwth so nuch noney, so nuch
capital, so nuch borrowng. |[If an outside devel oper
cones in, we really wonder about that.

And generally if outside businesses want to
cone in and go outside the tribe, we kind of wonder
about that too. W're not sure if we want them or
not. And, quite frankly, we're not sure if we can
really stop themeither. After the Rendell case and
there was a three-way split decision on | and use,
what does that nean?

So nost devel opers, they'll stay away if you
scare themout. W' ve got like 96 |awers. So if
you want to sue us, go ahead. But they'll go
sonewhere else usually with a lot of noise. And so
we restrict ourselves and try to operate our own
busi nesses.

Al so the | ease situation where peopl e want
to |l ease |l and, develop it, and invest. W welcone
them But they have to cone in on our terns where we
control the | ease.

Danny CGettner with Gettner Corporation, he's
a big apple operator. He cones on the reservation.
He negotiates | ease terns. He promses to invest

mllions, etcetera, et cetera. W want to make sure
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it's done environnentally and we control the | ease.
And so he consents to the | ease, cones in, and we do
busi ness that way.

| guess in the future, we'd like to be able
to designate zones |i ke sonme other tribes have done
in industrial park areas, commercial park areas, and
we'd like to get outside investors in the reservation
at sone point. But we don't want to do that until
it's clear that we have taxation authority, that we
have | and use authority. And | think we can control
our business operators through | easing nechani sns.

There's going to be vendors invol ved,
suppliers involved, contractors involved, enployees
i nvolved. |If a business brings in enployees, where
are they going to live? 20 percent of our |and, we
think we can regulate it, but we don't know for sure.
| think the existing |aws are gray enough to where
there's still risk involved. People don't want to
take the risk right now That may change in the
future. | don't know.

My education was in planning, and | have a
Ph.D. in environmental. |[|'ve been tribal chairmn
and tribal councilmn for about 20 years now and
chairman right now. W need nore jobs. W need nore

revenues to the tribe. W have a good reservation
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that's rich, rich, rich in resources. But those
resources are in the ground. And to nonetize those
resources and convert theminto businesses, convert
theminto jobs, we have to go through a process.

| think we can deal with a |ot of that, but
| guess we're just worried about taxation. W're
worri ed about issues of |and use control in the
future. W have 10,000 people in our tribe. You
know, where are they going to live? Were are they
going to go to school? AlIl these services they're
going to need. It costs mllions of dollars for
services. How are we going to pay for that?

A good exanple is transportation. Half our
roads are state and federal roads. Most of that
noney goes to the state. They don't spend a nickel
on our roads. All the guests that go off the
reservation never cone back. W do have guest
conpacts with Washi ngton state, and we kind of work
through it that way. But it's kind of like a
Band-Aid fix. It's kind of random

| guess to ne ideally we should have a |ine
around the reservation. Everything wthin that
reservation should be ours. W should be able to
regul ate our tax or whatever. | don't know if it

wi |l ever be that way again.
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W live there. W can't nove away. W' ve
got to take care of what we got. And so | think
there's big pluses. In ny area we're the nunber-one
enpl oyer for a couple hundred mles any direction.
But at the sane tine we have billions of dollars in
natural resources like tinber, water, raw farm | and.
It's not devel oped because we're kind of sitting on
it, and we're waiting until these other little things
get fixed.

And so on things like a trader |icense or
one nore tool that can help us to control and
regul ate our resources, control and regul ate our
peopl e, use sone of these tax resources, | think
those are the kind of stuff. Developnent in sone
areas. Increase jobs. Dual taxation is a big issue,
| think.

W're the cigarette case tribe. W're the
ones that brought that on. |It's a big issue. |
speci alize in governnents and finance governnents and
taxation systens. You can go to any city anywhere,
any tribe anywhere, businesses and tribes have to
wor k together. They need water, sewer, electricity,
I nternet and everything el se. How do you finance al
t hat ?

| don't have formal conmment today, but we
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wi || have sonme submtted. Thank you.

MR. JANSSEN:. Any ot her general coments?
| f not, we can go over question by question.

MR. CLARKSON: First of all, thank you for
making the time. This is a pretty inportant issue.
My nanme is Dr. Gavin Carkson. |'ma finance
prof essor at the New Mexico State University. 1'ma
faculty advisor at the Native Anmerican Business
Students Association. And |'ve been doing tri bal
finance and econom c devel opnent for a little while
and consistently.

The problemw th double taxation is
sonething that all of us are famliar with. But
| ndian Country is the only place in the United States
where the race of the counter-parties determ ne the
applicability of taxation, determ nes civil
jurisdiction, and even after the Tribal Law and O der
Act determnes crimnal jurisdiction. And that's
W ong.

W shoul d not have a race-based taxation
system W shoul d not have a raced-based
jurisdiction system There are existing anal ogs that
we use all over to treat tribes like states. 1In the
environnmental regulation, there's a formal tribes as

states protocol where tribes get treated and they get

Depo International, LLC
(702) 386-9322 or (800) 982-3299 | info@depointer national.com Page 22



Tribal Consultation - 3/13/2017
Indian Trader Regulations

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

val ued and they get the sane respect as the states
with those regul ati ons forward.

In the case of Indian Country, there's no
reason the states should have any ability to tax any
transaction on a reservation. As you go back to the
original Colville case, it was tribes selling
cigarettes. You had non-1ndians going on the
reservation to buy cigarettes. You had the sane
j udges who were involved in that opinion, nost of
them are from Harvard | aw school

And if you were sitting while you' re not
studying for your |aw school exans and you watch -- |
think it's WDV, the TV station of Boston, you'l
al ways see, Hey, cone shop tax-free in New Hanpshire.
So we all went shopping tax-free in New Hanpshire.

So sonehow it was perfectly fine for the
State of New Hanpshire to market exenption fromthe
sal es taxation, but it's sonehow inperm ssible for a
tribe to market a sal es tax exenption.

|"mvery cautious to use the term"racism"
but | think it's applicable here. And | have an
objective definition of racismthat sonme of you -- if
you' ve read sone of ny articles, | happen to give
credit to Rob WIIians.

There was a witer, a guy nanmed Al bert
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Denmme, who was a Tunisian Jew incarcerated by the
Nazis in World War Il. So he probably, at |east from
an essenti al standpoint, has an understandi ng of
raci sm

But the way he defines racismas is
identification of a difference, naking that
di fference bad, saying that because they are
different, they are bad, than generalizing that
difference to a whole group of people and then using
that negative inputation of value or that difference
as a justification for hostility, aggression or
privil ege.

And that's exactly what is happening right
now. The Suprene Court is inplicit with it.
Congress has ignored it. And it's tine to stop. So
the Indian Trader Reqgul ati ons, which nost people it
seens like it's archaic. It seens |like, Cee, it's
yet anot her application of paternalism

It's about tinme we can take that regul ation,
take that body of |aw, take that set of regul ations,
turn it on its head and nake it advantageous to
| ndian Country. |If we can have it so that tribes, if
there's a licensed Indian trader or sone nechani sm
wher e any busi ness doi ng business on a reservation is

subject to tribal regulation, all transactions on the
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reservation, whether conducted in person or via the
Internet, where the parties contractually agree that
the transaction is an on-reservation transaction, the
tribe has exclusive jurisdiction vis-a-vis the
states. That would be a dramatic change and be a
huge benefit.

Just sone exanple |I've got. | think the
Three Affiliated Tribes lost a billion dollars in tax
revenue because the Suprene Court, a bunch of stupid
opi ni ons, decided that, OCh, gee, the state can
I nterpose itself where it has no busi ness being and
literally suck the noney out of the ground, along
with the oil and natural resources, over land that's
been the tribes for centuries, depending on a tribe's
origin since the beginning.

The state has no right or should have no
right. 1It's like Texas telling Louisiana or Texas
telling New Mexico, Hey, New Mexico, you used to be
part of Texas. Every tine sonebody takes oil and gas
out of the ground in Hobbs, New Mexico, since that
used to be part of Texas, you owe us tax noney. New
Mexi co woul d never go for that.

But sonehow because of cotton petrol eum or
Colville or any of these other -- again, |I'm

reluctant to use the term but | think it's
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applicable -- blatantly raci st decisions by the
Suprene Court. The state gets to interpose itself
where it has no business being.

So | think the NCAlI's coments, they're very
cl ean, very sinple, defer tribal authority to
regul ate activity on Indian | ands.

The thing I would add to that is whether
that activity takes place in person or whether it
takes place electronically. Because, as we all know,
much of Indian Country is revoked. Mich of Indian
Country is not near nmmjor netropolitan centers.

| was a speaker at the Tribal Electronic
Col | ege Conference today that Arizona State hosted a
few nonths ago. The tribes need broadband
capability, but who's going to invest in broadband
capability to help tribes do e-commerce if the tribes
aren't going to be able to take full advantage of it
because they don't have control of it. Indian
Country needs to control its jurisdictional
boundaries from a busi ness regul ati on standpoi nt.

Chi ef Justice Marshall said it best when he
descri bed the Cherokee Nation. The Cherokee Nation
has district boundaries in which the | aws of Georgia
can have no force.

I ndian Country in the 21st century -- and if
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you all can get these regulations done in this way,

It ought to be within every tribal territory, whether
the transaction is natural resource extraction,
whether it's commerce, whether it's sales. Even if
it's sales to non-Indians, even if the transaction is
non-Indian, even if it's gold made by a tribal I|ender
to a non-Indian, if it's on the reservation, the | aws
of the state shall have no force.

You have the capability to do that. The
statute gives you broad authority to regulate for the
protection of said Indians. It is a direct assault
on tribal livelihood, tribal econom c prospects, the
ability of tribes to attract capital for the states
to be able to go in and tax where they have no
busi ness taxing, to go in and regul ate where they
have no busi ness regul ati ng.

And so | would urge you to put in as strong
of | anguage as you can to fundanentally and
conpl etely and forever preenpt any state invol venent
with all reservation transactions. Thank you very
nmuch.

MR. WATCHVAN: Good norni ng, everybody. My
name is Derrick Watchman, and |'m a nenber of the
Navajo Nation. |'malso the chairman of the board

for the National Center for Anmerican |ndian
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Enterprise Devel opnent. And so | want to say
wel cone. And | want to also say wel cone to our
Departnment of Interior folks.

From the National Center as a board, | just
want to say we echo what Dr. Gavin C arkson said,
NCAI and others. W think that -- | have m xed
feelings about a regulation that is archaic. But if
you |l ook at all the points that Gavin pointed out, we
think that this is a valuable tool to pronote
econom ¢ devel opnent.

In ny former years, |'ve done nmany things.
|'ve been a banker, a ganer, but in one of ny prior
lives, | was a director of the Navajo Nation Tax
Comm ssion. And in those days, one of the biggest
and fundanental issues that we dealt with and
still -- Navajo still deals wwth it -- is how do we
fairly and adequately and feasi bly tax businesses
that do business on the reservation.

The busi nesses on the reservation tell us
that we have one problem You're taxing us. The
state's taxing us and the feds. W would |ove to do
busi ness on your reservation, but get the states out.
Get the states out of it.

And so speaking to what Gavin said, we think

that this is going to be -- if yourewite it

Depo International, LLC

(702) 386-9322 or (800) 982-3299 | info@depointer national.com Page 28




Tribal Consultation - 3/13/2017
Indian Trader Regulations

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

correctly, it could really be an econom c devel opnent
tool. And that's what we're | ooking at fromthe
Nati onal Center.

And that's what we wll be tal king about
over the next several days. |[|s how do we get
fundanental | y econom c devel opnent going in Indian
Country.

So we plan to submt our coments. W think
just fundanentally that this is a good tool to
address econom c devel opnent primarily around the
I ssue of dual taxation.

So on behalf of the National Center for
Anerican I ndian Enterprise Devel opnent, | want to say
wel cone, first of all, here and enjoy the conference.
And we | ook forward to the final outcone. So thank
you and good nor ni ng.

M5. MASHUNKASHEY: Good norning. |'m Mary
Mashunkashey. |1'mthe chairnman of the Nati onal
Intertribal Tax Alliance, but |I'malso a nenber of
t he Gsage Nati on.

And | just wanted to kind of echo al so
what's been said up here currently. Nunber one, dual
taxation. W dealt wth it at OGsage. | was an
interimand executive director up at MHA | ast year.

And they're dealing with it there. Now I'm at
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Semnole. And they're dealing with it there.

So dual taxation is a huge, huge issue in

| ndian Country. |'ve been in Indian taxation for 20
years. 20 years later we're still talking about dual
t axati on.

|'"mso excited about this opportunity. |
was aware of this probably a couple years ago, that
this was comng, and |'mexcited that it noved
forward. That you are here. You're hearing the
comrents fromall the tribes, fromthe organizati ons.

Jacki e al so nentioned licensing, and | think
that's such an inportant issue. At Osage we began
doi ng busi ness |icenses probably in 2004 or '5.

Since that tine | worked at MHA. They do busi ness
licenses. Sem nole, we do business |icenses.

So if you're froma tribe, it's so inportant
to issue those business |icenses. Get control of
that. Know who's on your reservation within your
jurisdiction.

And | don't want to take up nuch tine
because | know we've got a | ong agenda. But | wanted
to cone up and just state that -- and Wendy, she's
al so a nenber of the alliance. And I'mglad that she
was a part of this. And we're going to be speaking

on it again tonorrow. Taxes, taxes, fun, fun; right?
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And it's so good to see so nany people here.
And pl ease speak up. Feel free. Everything that
your tribe has experienced, they need to know that.
They need to know all of the battles that we fight.
They need to know all of the walls that we hit when
we're trying to go.

They' re tal ki ng about econoni c devel opnent.
It's such an inportant issue. Wth taxation you can
do so nmuch for your tribe. And when you have to give
half of it and even 70 percent of it to the state,
that's just ridicul ous.

Al these conpacts and contracts. Wen
you're noving and you're trying to do tobacco, you're
trying to do oil and gas, whatever you're trying to
do on your reservations. Coal. You have to share
that. W should not have to share it. That is ours.
It's on our reservation. It belongs to us. So |
think it's real inportant that the dual taxation
stop. Thank you.

M5. THOMPSON: Good norning. Heather Dawn
Thonmpson. My nane is Heather Thonpson. |I'mwth
Greenberg Traurig. And |I'mactually nostly here for
our tribal clients, but I"mgetting frantic texts
fromny investor clients because they feel there's

not a lot of investor perspective here.
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And so while nost of our conments are going
to be sovereignty and tribal based, | just wanted to
do an overarching investor perspective brief coment.

About half of our clients are investors that
do investnents with tribes and do busi ness deals with
tribes. M client who wants to go on the record is
Haynes | nvestnent, who's texting ne frantically this
nor ni ng saying, Oh, ny gosh. Please do this.

This is the sink recomend | ar gest
I npedi nent to capital comng into Indian Country, is
the lack of clarity and the over taxation by states
and the fact that the answer to every single question
Is, It depends. It makes investnent in |Indian
Country so expensive. This is why nost people won't
do it.

And they are particularly concerned because
while they're very excited about the new
adm ni stration and the vision for economc
devel opnent in Indian Country and the neetings over
the | ast couple weeks, the focus has primarily been
on infrastructure and where can we infuse a big chunk
of noney to build this.

And their concern is you can put all sorts
of infrastructure -- or all sorts of investnent, |ike

we have been, all sorts of projects, |ike we have
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been, in Indian Country.

But unless you fix the legal infrastructure,
it wll never, ever, ever, get better because it just
costs too nuch noney conpared to doing business in
ot her places to be a solid business partner in Indian
county.

You cannot do business if your rent is $30
one day, a hundred dollars the next nonth, $150 the
next nonth, $10. And with the uncertainty of state
regul ation and state tax over tribal issues, whether
it be located on the reservation, whether it be owned
by the tribe and working off the reservation, whether
it be e-commerce based, the fact that every single
step, it depends what kind of |and are you on, who
are you doing business with, where is the noney
comng from

And t he anmount of noney that the business
partners have to put aside in a litigation fund is
absolutely crippling. So nost -- | just can't tel
you guys that on our investor side, |like | spend nost
of my tinme begging themnot to | eave Indian Country.
Because it's just too expensive. And they have top
put hundreds of thousands of dollars in litigation
funds because there's no strai ght answers, no federal

preenption's been issued. And the states challenge
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every single tine. And it cost too nmuch noney.

So the rest of our conversation will be
total froma tribal perspective and froma
sovereignty perspective. But froma practi cal
perspective, we really just wanted to nmake sure that
that was on the record.

We can do all sorts of creative things in
| ndi an Country, but unless we fix this |egal
infrastructure, it's fundanentally never going to
change.

And just a personal opinion. | think the
si ngl e-nost effective policy in Indian Country from a
horri bl e standpoi nt was the boardi ng school era.
From a positive standpoint, if you guys can fix this,
this could reverse things conpletely. It could be
that fundanmentally changing in Indian Country.

And this is what it's supposed to be in the
first place. W believe you guys have this broad
authority. This statute is essentially just a
codification of the treaties and a codification of
the constitutional intertribal trade provision.

So we think that it absolutely covers both
regulatory tax and all of these different issues for
tribal preenption with tribal delegation. So thank

you very nmnuch.
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MR. JANSSEN. Any ot her comments?

M5. KRI SPI NSKY: So to just go into alittle
bit nore detail. | don't know how many fol ks wil |l
actually have oral comments that they want to cone up
and make in response to these specific questions.

I[f not, | think we just want to get folks to
start thinking about themin nore detail in
preparation for submtting witten comments by the
April deadline.

Just to sort of tease it out a little bit
nore, and hopefully tribal |eaders and other folks
wi || have sone specific comments in response to these
questions. But | think we've heard a lot. Go ahead.

M5. PERO H. M nane is Felicia Pero.
|"'m here right nowwth ny own thoughts.

W were tal king with a nunber of people.

And besides the issue of non-Indian peopl e doing
busi ness on the reservation, you really need to be
thinking in this world of interconnected conmerce
about tribe to tribe transactions and that those
shoul d be subject explicitly to exenption fromstate
t axati on.

If you' re the Amazon of the Indian world,
you don't have to agree to taxation by a state. |If

you do sonething fromtribe to tribe, that is exenpt,
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per se.

M5. KRI SPINSKY: So the first thing, | think
we heard a pretty resounding yes to this question so
far. But if folks want to talk about it in nore
detail, that would be great.

But the first question that we specifically
put forth in materials and are hoping we'll receive
witten comments on is should the Federal governnment
address trade occurring in Indian Country through an
update to the regul ations and why?

So we've heard a little bit about how
there's a broad grant of authority in the Indian
trader statutes. The Departnent does have the
authority to make rul es specifying the kind and
quantity of goods that nmay be sold to Indians and the
prices at which such goods shall be sold. That's at
25 UFC 261 and also to establish regul ations
governing who is a proper person to engage in trade.
That's 25 UFC 262.

So we've heard about sone of the exanpl es
today. W're aware of the fact that many tribes
already regulate trade within their jurisdiction
under tribal law and authority w thout any federal
I nvol venent .

And we're aware of the trust responsibility.
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And so we're interested in | earning how the
Departnent can update the regulations to recognize
these facts, that there are already a | ot of tribal
systens that are in place and that the governnent
clearly has a trust responsibility to tribes in this
real min particul ar.

So if there are any thoughts and response --
nore thoughts and response. | think we've heard a
| ot of comments on this already. But if anyone has
anything to offer on that first question, we'd be
happy to hear comments now or happy to receive
witten comments.

Go ahead. If you wouldn't mnd comng up to
the m crophone, that would be great.

MR KAQ: First of all, I'mHenry Kagi.
|"'mfromthe Hopi Nation. | just want to thank
everybody for being here. W've been working on this
I ssue for quite sone tinme now.

So the first question I'd |like to see --
rather than reaffirmng it, |I'd also have you guys
recogni ze where you failed. So sone of the things
where you dropped the ball and a |l ot of the things
t hat happened in Indian Country over the years and
all these tax cases that we | ost.

If you go back in history and | ook at where
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you guys screwed up. Look at nore the things that
dropped the ball where the econony has col | apsed
where you're hearing it today. There's a |lot of
things that barrelled us down.

So think about it that way. Rather than
reaffirmng it, you need to go back and learn from
hi story, learn from what happened and how to make it
right. Oay? That's it. Thank you.

MR. CLARKSON: My apologies, but I am in
fact, an absent m nded professor.

One other thing. M thoughts are ny own.
|"'menrolled in the Choctaw Nation of Cklahoma. |'m
sure the tribe would echo these thoughts. These are
not the thoughts of either of the Regents of
New Mexi co State University.

But a lot of tribes are starting to | ook at
I nport/exports. And one of the things that you ought
to include also, there are certain ways where right
now | work with sone tribes that are right on the
U.S. and Mexico border. There are nechani sns by
whi ch tribes can take goods across the border w thout
I nport duties.

It's conplicated. It's difficult. [If you
rewote the Indian Trader Regul ations so that any

goods brought in either directly to a reservati on,
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directly to a tribally controlled facility, directly
to atribally controlled trade zone, or conme up with
all sorts of nechani sns whereby goods can be inported
into Indian Country and then later either in
corporation to manufacturing or distribution

t hroughout the rest of the United States.

If you could make Indian Country the
ultimate, best port of entry for goods comng in from
overseas, that itself would be a huge, huge
opportunity.

There's all sorts of agriculture crops that
could conme in from Mexi co. For exanple, I'mthe
chief econom st for Fort Sill Apache. Fort Sill
woul d love to be able to easily inport all of the
comrerce that are comng in fromjust south of the
border and Mexico and be able to do it duty-free in a
way that allows the tribe to be able to generate
conmer ce.

And, again, |I'mnot specifically speaking
for Chairman Houser. He's very capable of speaking
for hinmself. But any sort of inport/export
opportunity, whether it's agricultural products,
whether it's electronic products.

One of the things that the adm nistration

has said is that they're trying to stop jobs from
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goi ng overseas. Wll, one of the things we can do is
not to stop the jobs going overseas, but we can start
making it so that where manufacturing can happen on
the reservation for all those tribes, whether it be
Ki ckapoo, whether it be any of those tribes that are
al ong the border, nove their facilities back into the
United States. Enployee Anericans but give themthe
sane i nport and export advantages that the plants
have.

And the sane thing with all our brother and
sister tribes up along the Canadi an border. W're
going to be reworking NAFTA. Tribes were not part of
NAFTA in the beginning. Tribes were not consulted as
part of NAFTA, to ny know edge. Do you know of any
tribal consultation that is part of NAFTA? And yet
t hey have a whol e bunch of tribes on both the
northern and sout hern border.

Now is the tine to be able to have those
tri bes becone econom c engi nes doing inport and
export again. These regulations, they're archaic
regul ations. They started out of a paternalistic
notion of the Indians as i ncapable of being economc
participants in, | guess, the 20th Century, not in
the 21st Century.

And now we ought to be able -- to use
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Heat her's point, boarding schools were awful. And
unfortunately in many cases for nmany triba
communities they were effective at eradicating

| anguage and eradicating culture and eradicating all
sorts of things kinship-w se and everyt hi ng.

If we could turn that notion on its head and
make the Indian Trader Statutes, the Indian Trader
Regul ations, a force for good, a positive econonic
engine, it can be incredibly powerful. Thank you
again.

M5. DADA: Jackie Dada, NCAI. And | just
want to speak to the question about if tribes are
al ready doing sone of these things, how do we
recogni ze that? | think we have nmany exanples on how
we already do that. Certainly sone tribes have very
conpl ex systens because it works with their
governnental structures, and they have the capacity
to do that. OQwher tribes are smaller in nature, and
their stores and types of businesses are different.

And that's why one of our recommendations to
recogni ze tribes and their |aws and ordi nances the
way that they see themto nmake themwork for themis
the best opportunity. However, recogni zing that not
all tribes will instantly have the capacity and

believe that the Departnent still has the overarching
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responsibility. And, sure, it has overarching
responsibility. | have to tend to agree with Henry
Kagi that should this have been an active role, we
m ght have seen a different environnent today.

But in any event, having sone standards that
could be put into place that are the base and then
i ke many ot her areas where tribes ought to recognize
their own [ aws and ordi nances coul d supersede those
standards that the Departnent would in place. |'m
sure other wise mnds wll have sone good ideas about
how t hat coul d work. Thank you.

MR MCKLING WII Mckling wwth Centr al
Council of the Tlingit Haida Tribes of Al aska.

So | just want to briefly speak to the key
phrase in 25 UFC to 62, which are rules and
regul ations that are pronul gated for the protection
of said Indians is the phrase, and | think that's
sonet hi ng that has been forgotten about.

The responsibility -- part of the trust

responsibility for the federal governnent is to

protect tribes fromstate and | ocal governnent. It's
a practical matter. It was true hundreds of years
ago. It's true today.

So what backs that is the Federal Trust

responsibility, treaties and grievance, certainly the
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comrerce clause and this specific regulation. And
there are many exanples of this. So there's two main
points | want to nake.

One is that this revision to federal
regul ati on would pronote the interests of Indians
t hrough econom c devel opnent. And, second, that is
essential for, as Heather Dawn Thonpson referred to,
the access to capital and the retention of capital
through the restoration of the tribal tax base.

And the restoration of the tribal tax base
Is an essential conponent of tribal governnents that
has been narrowed, depleted, dimnished to the
significant adverse inpact on tribal governnents and
their ability to govern as sovereigns in whatever
capacity that the federal governnent thinks we
operate in.

But essentially without the ability and
attribute of being able to assess and col |l ect taxes,
it's very difficult to operate as a governnent.

So the specific exanple I'lIl give is |I've
been CEO for the Ew i aapaayp Band of Kuneyaay | ndi ans
for the past 25 years. |It's a federally recogni zed
tribe in Southern California. There's no
i nfrastructure on Ew i aapaayp. There's no adequate

roads. There's no sewer system Tere's no
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t el ephone. There's no broad band. There's no radio.
There's no cellular. There's no water treatnent
system

And what it does have since 2004 is a w nd
conversion project for Turbine's 51 windm || project
on the reservation.

And what we do know fromthe County is that
the County has asserted its express intent to assess
possessory interest tax on the inprovenents on the
reservation

Those i nprovenents are by | ease because as a
tax exenpt entity, we have not been afforded -- the
federal governnment has not provided a neans for the
tribe to nonetize the tax credits, which are
essential to the devel opnent of this type of
t echnol ogy, the wi nd technol ogy, which has supported
for non-tribal enterprises off the reservation.

And, therefore, as a |lesser in that
capacity, the County is intent on assessi ng whatever
taxes it can but certainly possessory interest tax on
the i nprovenents, which are the wind turbines, which
currently stands about 1.2 percent of the total val ue
of the inprovenents on an annual basis.

So the tribe participates as a -- through

| ease rent, participatory rent. So it's base rent
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pl us a percentage of rent revenues. And the val ue of
the possessory interest tax at the rate to satisfy
the County is worth three-quarters of the | ease rent
that the tribe would earn under the | ease agreenent.
So it's a significant econom c benefit to stand as
the ability to assess and col |l ect taxation.

But it's also inportant because this is the
only way for the tribe to fund the inprovenents on
the reservation that supports not just the
commer ci al -scal e wi nd project, which the product
flows off the reservation to non-tri bal
beneficiaries, but also to support infrastructure
necessary to maintain their project, maintain the
quality of life on the reservation.

The County over the past ten years revised
this general plan or anended its general plan to
reduce, to downsize, the zoning, which increases the
parcel sizes.

The result is a | oss of between 50 and 75
mllion dollars in property tax revenues each year,
whi ch the County has -- it is the initiative of the
County to reduce its revenues by inplenenting its
desi gnat ed pl an.

And yet they are after the tribe for the few

t housands of dollars that it takes in fee-to-trust
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acqui sitions asserting that the tribe cannot place
land in trust w thout conpensating the County for

| oss of tax revenues, for seeking to assess excise
sal es, severance, whatever kind of taxes there would
be on that parcel, even after it goes into trust; and
in the instance of the wnd project, to assess
possessory interest tax, which should go totally to
the tribe as the tribal governnent.

So we are at every point opposed by our
| ocal and state governnent, who, by the way, in the
general plan that | referred to before 2000. And the
year 2000 was an inportant date because that's when
the tribal gam ng conpact began in the state of
California under governor Dave's at that tine.

VWll, in the general plan, reservations in
the County were an enpty space. W did not appear on
the County general plan. After 2000 we suddenly
appeared. And where we appeared was on the intense
initiative by the County to enter into an agreenent
wth the tribes to take nonies fromthe tribe for
econom c pur poses.

And it didn't matter whether a tribe had a
casino or not. Wndpipe certainly doesn't have it.
We're one of the four reservations in the County that

have no infrastructure on the reservati on.
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But for everyone to inpose every initiative,
every econom c devel opnent plan, on the reservation,
unl ess there was a revenue streamdirected solely to
the County and the State.

So when you see the $2 billion in bond funds
go unt apped by Indian Country, when you see the
guar ant eed | oans go underutilized within |Indian
Country, that is not an indication of a |ack of need
in Indian Country. What it is an indication of is
that the federal governnent has not used the tools
that it has in the commerce clause, in the federal
regul ation and statute, to protect the tribes from
the insatiable appetite of |ocal and state
governnents for the tax revenues that belong on the
reservation. And it extended from busi ness-type
taxes to property taxes to incone taxes.

So the State of California is entirely
notivated in assessing state inconme taxes on any
i ndividual tribal citizens. This is the pathway of
the tribal tax base.

And unl ess the federal governnment acts to
restore the tribal tax base, to keep those revenues
flow ng today off of the reservation on the
reservation, there will always be an econom c

devel opnent plan for Indian Country because there
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wi || never be a sustained econony on the reservation.

In the state of California, of the hundred
percent of tax revenues that flow to Sacranento, 20
percent of those tax revenues flow back to the County
in direct dollars. Not one penny goes to any
reservation

So the intent of the County to |litigate,
whi ch they prom sed, the wind project on the
reservation once it is in operation, will nove ahead
even though they do not provide one penny for roads,
one penny for utilities, one penny for
communi cations, for anything on the reservation.

That should be the standard. That is sort of the
test. The different tests that the courts have cone
up wth.

But that initiative of the courts for these
past 50 years has been to narrow, dimnish, decrease,
and shut off the benefit of revenues on reservation
and allow the spigot to go full open to state and
| ocal governnent. That tax base has to be restored
to the tribes, and it's the job of the federal
governnment to protect the Indians, as it's in clear
and express | anguage in U S. code.

And that is firmy rooted in the

Constitution and in the commerce clause. And |

Depo International, LLC

(702) 386-9322 or (800) 982-3299 | info@depointer national.com Page 48




Tribal Consultation - 3/13/2017
Indian Trader Regulations

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

encourage the new adm nistration to nmake | ndi an
Country great again. And they can do it by sinply
standing up to their responsibilities. Thank you.
M5. KRI SPI NSKY: |f there aren't any nore
responses to the first question, we can nove to the

second question, which requires a little bit of

homewor k. There's a copy in your packet of the text

of the current regulations, and sone of you m ght

have had the chance to | ook through them before this

neeting or as you' ve been sitting here. And | think

reading them it's apparent pretty quickly how ol d
they are, howlong it's been since they've been
updat ed.

Ckay. We're skipping the first question,

then, whether the existing rule should be kept. And

then | think we're also interested in places where

the Departnent has issued |icenses. Wether there

shoul d be a grandfathering clause for currently valid

| icenses that this Departnent has issued.

So if anybody has any comments on that, in
the context of a grandfathering clause for |icenses
that are out there. And for those of you who say a
resounding no, if no sections should be kept, why
shoul d no sections be kept. W would |ike

i nformati on on that.
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And then if anyone -- | think we m ght get
more coments on this in witing. But if people have
t houghts on what an entirely new rul e woul d | ook
i ke, sort of what kind of a system should be put in
pl ace.

And then specifically if BIA were to no
| onger issue licenses under the rule, what would the
federal involvenent be or what should the federal
governnent's rol e be.

UNI DENTI FI ED SPEAKER: Sui ng the states.
Make t hem stay out.

M5. KRI SPI NSKY: Ckay. So any thoughts? |If
anyone wants to cone up and address any of those
specific aspect, that would be great. W would
obviously love to hear nore detailed comments in
witing as well.

UNI DENTI FI ED SPEAKER.  Good nor ni ng.

(Speaks in Native I|Indian.)

I'"'m honored to be standing in front of you
representing ny tribe. The people that are |iving
not only on the reservation, but off the reservation.
And |'m all about keeping things sinple. Wat |
heard from our sister tribe Al aska, about the w nd

energy, that's the way, | think, every tribe should

go.
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And | drank the water back there. 1'm an
environnentalist. It was all bubbling up, and it's
scary to me. Were ny nother grew up, the water
there is sweet water. And | think they could even
bottle that water and sell it.

But addressing these things |ike right now,
what | think and feel about these invisible |ines on
our reservations and putting this question about
noney. Because the taxation in order to feel --
well, frombeing in the plains, all the other tribal
peopl e who have been speaking today have been on
outlying areas of our nation, this Turtle Island.
And t hey have greater popul ation.

But where we are, on the plains, our
popul ation and a | ot of our children and
grandchildren go off the reservation in order to
survive and work and get educated. And then there's
people |i ke Don that cone back and are |ike a saving
grace for us. Because they're helping us to succeed,
hel ping us to get back and fight for this now because
this taxation thing.

Li ke Mandan Hi datsa, that's unbelievabl e.
The taking and taking and taking. And it cones in
flows every 20 years. They're good paternalistic

people. |I'ma foster nother, and there is nothing I
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woul dn't do for ny son.
And if that intention, even this term

“trader," that shows you how archaic all of this is.
Conme into the 21st Century, |ike that young man
tal ked about. This is the 21st Century. Let us
determ ne our own. Gve us that power back that we
had. W lived here for eons. W're productive.

And this is one of the -- listening to the
peopl e to cone together, whether they're sister or
brother tribes, that's what | want -- would like to
participate in, is that we are able to obtain this
for our people.

Because ny people, it's now only seven
generations that we | ook to protect and prepare them
to be a real visionary, take care of our children and
grandchi | dren.

M5. GARDNER: Good norning. (Speaks in
Native | ndian.)

| cone fromthe Taakwaaneidi H it House of
t he Hei nyaa Kwaan people. | am Myrna Gardner. [|'m
an enrolled citizen of Central Council of Tlingit
Hai da I ndian Tribes in Al aska. W're headquartered
out of Juneau. | amthe manager of business and

econom ¢ devel opnent for our tribe.

The agency at the governnent is asking us
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specifically whether to address comments on 25 CFR
140. What | have known fromthe Bureau of |ndian
Affairs and this policy is that you ask how can

revi sions ensure that persons are reputable when they
want to do business on Indian Country.

Today tribes under the Indian Gam ng
Regul atory Act, under the Indian Child Wl fare Act,
under the Child Care Devel opnent Fund, under our
conpacts, under Health and Human Services, all of our
fundi ng, we require background checks for people who
conduct and do business with us. W're required to
check them to ensure that they're not on the
debarred |ist.

Today we already do nultiple | ayers of
processes to ensure that the people who are comng to
wor k on our countries, to work for our people, to
work in our comrunities, are not people of il
repute.

You ask that today tribes conduct -- how
tribes regul ate and how m ght the revisions help.
|"'mnot froma reservation tribe. I|I'mfroma
| andl ess tribe. But |I've worked with different
tribes in the lower 48, and we tried to work with
t hem

And what we understand and have experiences
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Is that the application process is not defined. You
say in 25 CFR to submt an application. Well, if |
want to open up a manufacturing plant in one of the
reservations and let's say you nention there's a
| ease there, howlong will it take ne to get that
| ease? It's unknown. The |license doesn't stipulate
that for doing this, opening up a manufacturing
plant, the land |ease wll take you 90 days. The
setting up and getting your background checks w ||
take -- if you want to work for the federal
governnent, there is a very specific process in whic
you apply and your application's processed.

You want to | ook at specific nodifications
in your regulation that define the process, define

the steps, and define the tinme length for it. No

comrerci al business wll conme and work with us if
they are told, Well, we're waiting for our |ease to
be approved. It's |like one year or two. | don't

know when they're going to do it.

Well, no commercial business is going to
reserve capital and wait for the agency to decide
when you can actually open up a busi ness on that
ar ea.

The other thing is how m ght revisions

provi de economc viability and sustainability?

h
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Anywhere in the United States, just like here in
Nevada, they have a very specific streanline process
for business |icenses. They have a very streaniined
process for getting |and use fromthe state or from
the city. |It's sinple processes |ike that and
identified, and clearly identified, that nake a
difference on the viability of econom c devel opnent.
| know fromworking with our tribe when we
try to work with agencies, the tineline in which you
wait is so detrinental that people will lose this
interest. You can't have sustainability in an
unknown world. You can't have regul ation and
processes that are unknown because you won't get
sustai nable. You won't get econom c devel opnent.

And so if you're asking specifically, you

need to define the process. You need to stipulate a

tinmeline for it. You need to have specific venues

for disputing, for processes. |It's a sinple request.

And | understand the agency is big in and o
itself, and it does have all the different
departnents. But your task is to help the tribe be
sustaining and economcally strong. |If you take it
froma streanlining process to neet those two
objectives, | think you would get -- we'd be a |ot

nore successful. Thank you.

f
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M5. DAVIES: M nane is Lydelle Davies, and
|"'mfrom Di neh Nation, Navajo Nation. [|'mthe vice
chair of the Dineh Chanber of Commerce. And | just
wanted to offer sonme comments.

| realize | mght be junping ahead to
Question 6. But |I think we kind of figured out
that's how we' re doing that.

The D neh Chanber of Commerce is a tribal
royalty 6 corporation. And we struggle on the nation
W th econom c devel opnent issues, just |ike many,
many, many tribes across the country and in Al aska
native tribes as well and in Hawaii .

But one of the things that we have that's
inportant to us on the nation is that the forner
busi ness site | eases that were given to trading
posts, actual trading posts back in the day, nmany of
them are abandoned. And al nost all of them have sone
form of hazardous waste, contam nation on the site.
Many of them have encunbrances or are in arrears with
respect to | ease fees, |easing fees.

So we've got a lot of land that's tied up by
these issues that the nation is not able to address.
And we really feel like the revision of this
particular statute would benefit many tribes if they

contain provisions that, one, possibly establishing
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hazardous waste renedi ation fund for these particul ar
sites, as well as nmintaining a database of the
| eases that are avail abl e.

Because right now we just don't know. You
can drive around our nation on your way out from
W ndow Rock to Ganado. | don't know if any of you
have ever had the privilege of going out that way.

But there is an old tradi ng post hal fway between it,
a place called Cross Canyon. And that land is there
to be developed. It's right on the highway. People
in the area could use a convenient store, a gas
station. But that's not going to happen.

And t hese | eases have been tied up for years
and years and years. Any community on the Navajo
Nation, you will drive by and see a derelict, old,
trading post. And again, like | said before, they're
usually contamnated. So we'd |like to see that.

W would also like to see a novenent toward
revising the process of |eases. R ght now we still
have -- the BIA has to sign off. And as the previous
person nentioned, it could take years. And that's an
I ssue. As you know, private business, you can't
function that way, wondering and specul ating five,
Si X, seven, even ten years. Sone of the people who

try to do business on the nation cannot get it done
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because of the massive red tape it takes to march
t hrough the DO process, the Bl A process.

The Navaj o has a process where they're
wor ki ng on streamlining things. But that's not going
to do any good because it hits BIA and it can take
years. And, of course, that's just detrinental to
busi ness and econom ¢ devel opnent on the nation.

So we will be submtting our comments in
witing before the deadline, and | appreciate your
time. Thank you.

M5. KRI SPINSKY: | think since we started
addressi ng sone of the other questions, we don't need
to go through themone by one. If there are folks
t hat have comments on any of the renaining questions
that are included in the handout, please feel free to
come up now and address themin order or a couple
questions at once. That's fine.

M5. LANCE: Hello. M nane is Courtney Two
Lance. I'mwith the Oglala Sioux Tribe credit
office. | want to go off with sonething that she had
stated on the | eases. W have abandoned buil di ngs on
nost of our reservations.

The one thing that | have been working on
wth ny attorneys is letting the tribes becone a

title conpany for the building or the existing
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infrastructure. W can cancel those |eases as per
our tribal law. If there's no activity within 120
days, then that should be deferred to the tribe's

owner shi p.

But | think where you guys would help us is
the initial lenders for those buildings. If they
don't have sonebody to go into that infrastructure,
that building, then the tribe can becone the title
conpany. But we need sonething to help us do that.
And | do not want to revert to the state saying,
“"Well, you can't do that." You're not going to tell
me that. This is ny tribal jurisdiction.

We have put together our own Uniform
Comrercial Code. And what we really need fromthe
Bureau is financial support for the judicial part of
it, our court systens. Qur court systens, anybody
knows that our backl ogs are anywhere from5,000 to
8,000 cases. And that doesn't even hit commercial.
And so we need sone financial assistance for that.

And | think what we had put in our |og was
an arbitration panel. And thankfully we haven't
gotten to that big scope yet, but it's there. But
how many other tri bes have that opportunity or how

has the Bureau hel ped getting that set up.

Wth our UCC we are of the opinion that they
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are not involved with the commercial transactions of
the tribe. And so we note that when our investors or
vendors cone to our reservation, Well, what does the
Bureau say? And | say, They have nothing to say
about this. This is tribal law. This is our
jurisdiction.

And so kind of going off of that, the one
thing that | would ask the Bureau to do because of
what has happened up at Standi ng Rock and what it is
happeni ng to our other natural resources, our threat
to our natural resources is water. And there are
| aws where the tribe does own the water treatnent
pl ant in South Dakot a.

So when the river goes down, it goes to our
treatnent plant, and we do supply clean water to nmany
cities and nunicipalities along the river that cones
to the reservation, but you still go through all of
these cities.

And you're not helping us when it cones to
protecting our natural resources. W need that help.
We need to have you guys hel p us enforce those
regul ati ons when it conmes to NEPA, you know,
everything that cones wthin environnenta
protection. And we're not getting that assistance.

It's kind of Iike if you were follow ng the
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story, it was too |ate at the end when the Bureau
finally stepped in and said, "Ckay, you can't do
that."

And |'m not here to bash you, but | am
bashi ng you, okay, because a | ot of people are
sitting there, and they're |ike, "Were's our
prot ecti on?"

And we are really concerned about our
treat nent plan because we work with cities that are
sitting there saying, "Were's the Bureau to help
your tribes?"

Ri ght now we're dealing with possibly
urani um m ni ng, which we were successful in getting
the injunction. But now we have the possibility of
nucl ear waste sites. And that's along the M ssour
river too. |It's very scary for us.

But as for the trader's law, if the states
are not going to help the tribes in establishing or
recogni zing their jurisdiction regarding their

uni form commerci al codes in Gackle, North Dakot a,

will not set up a systemwhere we can work together.

They are trying to charge the tribes a hundred

t housand dollars to set up their system And if

they're going to pay for that system then we should

have nore say-so.
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But they just want the noney to set up the
system They've cut off their aid to tribal
organi zati ons because of the result of the NODAKQO
for North Dakota tribes. And we're not going to |et
t hat happen in South Dakota. W will fight that. W
have, | think, a very good relationship wth our
Secretary of State, but she al so recogni zes our
jurisdiction.

So if you cone to our tribe and you want to
set up shop on Pineridge, you wll go through due
process. You wll go through the -- we call it a
tech team where you get your permts. And it takes
along tine. It does. But we're protecting our
assets.

And for ne, it's to weed out the people that
are trying to cone in and scamon the tribe. So
we're very protective of that. And those who have
successfully gone through the process, we have a very

good working relationship with them

But | ook at the other tribes. And | said
to them |ike, "W need sone kind of alliance where
we can all work together."” Wat if we work tribe to

tribe through an alliance? That's sonething that you
guys can support with us. W can buy from each

other. W can work with each ot her.
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Vell, if we're working tribe to tribe,
governnent to governnent, then why can't we keep our
own taxes if it's just tribe to tribe investing in
each ot her.

W will conmment on nore things, but | was
just saying you should entrust responsibility to us.
It's region by region. W're all different. W're
not all the sane.

And so cone sit with us. Don't hold
conferences that are so far away that we can't afford
to get there. Cone to our region and find out what
really needs to happen.

Because we are all different. And sone of
us have a lot nore | and base and a | ot nore natural
resources to protect. But we will give you nore
comrents. Thank you.

M5. DADA: Jacki e Dada, National Conference
of American Indians. | recognize that you are doing
t hese consultations throughout the country and
getting a lot of simlar coments.

But ny bigger question is really going to be
the process noving forward, to you. | think that
generally |'ve heard across Indian Country very
strong support for us to nove forward wth the

regul ations and to update the regulations. And, you
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know, there's a lot to update for so many decades to
be covered and noderni zi ng what they are.

And we al so knew one of the reasons why it
took a while -- it did take a while to convince the
adm ni stration to nove forward. And we're really
glad that the adm nistration chose to do that.

But we al so recognize that we wll have
opposi tion outside of Indian Country, strong
opposition, and particularly the environnent where
we're seeing nore and nore states' rights.

It's really, really inmportant for us to nmake
sure that we are bal ancing that parody of states'
rights and tribes' rights. And that's one of the
reasons why | think these regulations are a critical
tool. Because they actually go back and set the
stage, right, in a period of tine where it was an
early part of our econonm c engagenent and the federal
trust obligations and responsibility.

And so it sets the tone for that point of
time what shoul d have happened to protect these
rights. And | think part of -- so to ne, there seens
to be a couple of things. One is nmaking sure that we
have a historic perspective, because a historic
perspective being drafted and crafted out is going to

hel p us when we deal with the external opposition to
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tell the story, to tell the story honestly and
truthfully. And so to ne, that's a really inportant
pi ece.

And then it also helps us tell the | egal
context and how that m ght have changed froma
vari ety of decisions that have been out there, which
| think is just, once again, part of telling the
story.

But the next part of it, which is going to
be very conplex, which is in your question when you
said what should this cover and what shouldn't it
cover. And | agree wth everybody who's nade
comrents. This should be about |icensing, the tax
structures.

We've had | ots of conversations for years
and years when we were dealing with the internet tax
and how do we deal wth that the tribes get included
in the tax issues and ot her kinds of things.

So I'mfeeling |ike we need to have working
sessions, not just consultations where we can
actually roll up our sleeves and really just work on
these things. And whether it's a formal negoti ated
rule making is definitely a nmechani smfor having
wor ki ng sessions that you can nmake them very subj ect

matter appropriately, and we could get folks
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I nvol ved.

The challenge with negotiated rule naking is
sonetinmes putting together the right group of folks
and keeping it inclusive. But | still think that
structure works, as well as sone kind of ongoing
wor ki ng sessions to be able to devel op the
conplexities that you heard in this room

Every tribe does sonething a little bit
differently, and we want to be able to nake sure that
we aren't mnimzing the tribal capacity to inplenent
a rule that would work and still have that strength
behind it.

Sotonme, I"'mcurious to see if you had any
t hought s about how you mi ght proceed in that at all.

MR. JANSSEN. |'d say that we haven't had
t hose thoughts yet. | think we're trying to get
through all the consultation sessions that we have
pl anned for now, to go back and | ook but that
certainly we will keep that idea in the back of our
heads.

M5. DADA: Thanks.

UNI DENTI FI ED SPEAKER: So add that to your
coment s.

UNI DENTI FI ED SPEAKER: (Speaks in Native

| ndi an), Fort Mpjave Nation. | would recommend t hat

Depo International, LLC

(702) 386-9322 or (800) 982-3299 | info@depointer national.com Page 66




Tribal Consultation - 3/13/2017
Indian Trader Regulations

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

we think about this. 1'd like to be at the table
when you're drafting these. | don't knowif you're
going to take it not only to entrust responsibility
but governnent to governnent. Meaning that if you're
going to rewite these regulations, | think the
tribes should be involved in working wth you hand
and hand here to nake those things work.

| don't know if that's a thought or not, but
we've got a | ot of good, smart people out there that
could work on this. And I'd like to see reconmmendi ng
that the tribes be part of this drafting when it
begins. Right now you're just listening. If we
could put this together in a good way, it all cones
t oget her very nicely.

The bi ggest problemis going to be the
states. The states, again, our relationshipis with
you. It's not wwth the states. So the states have a
different way. They're going to protect what's
theirs, what they think is theirs. But, again, it's
federal |land, a federal relationship, and we want to
make that stronger.

So, again, just think about governnent to
governnent. And, again, |I'd like to see us be at the
table. There's no reason why we can't cone up with a

regulation that is a wwn-win for both the feds and
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the different tribes. GOkay. | think that's ny | ast
comment, | think.
But, again, | want to thank sone of the

organi zations that are here. W've been at this for
along tine. W want this to cone to a concl usion

too. We run our tax with the IRS. And, again, the

| RS is sonething that we also need to factor in, what

that | ooks like. So as we nove forward with these
regul ations and the reporting, the IRS has to be
factored in. Thank you.

MR. JANSSEN. Any other comments to the
guesti ons?

MR BROMN: M nane is Roy Brown. |'mthe
chai rman of the Northern Arapaho Tribe. W are
| ocated on the Wnd River Reservation in Wom ng.

The Northern Arapaho Tribe's nenbership

currently stands at 10,210 individuals. W share the

reservation with the Eastern Shoshone Tribe. And

historically on our reservation, our biggest revenue

generator are quality gas |eases, fromwhich we
collect royalties and severance. That noney is spl
evenly between both tribes. Both tribes then have
historically used that noney to provide gover nnment
services to their people.

It 1s becomng increasingly difficult for

t
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the Northern Arapaho Tribe to provide services given
our nmenbership has increased. Just about a year ago,
our nenbershi p was under 10,000 nenbers. Now we're
at 210 above 10, 000 nenbers.

And for a nunber of years, the noney we
received fromour oil and gas | eases has not been
enough to provide the governnent services that our
peopl e need and that our peopl e deserve.

We have since gone into exploring different
econom ¢ devel opnent opportunities and have
successfully operated and nmanaged the Wnd Ri ver
Hot el and Casino, which brings in a significant
portion of revenue.

However, because of the unpredictable nature
of the oil and gas industry and because we are not
right now taxing -- receiving taxation fromthose
| eases, the State of Wom ng receives that noney.

We have been forced to use the noney that we
bring in fromour businesses to provide governnment
services. And that is not fair to our tribe. That
Is not fair to our people.

W are forced to choose between whet her or
not we allow the State of Womng to be the sole
taxer on those | eases or to explore dual taxation and

potentially |l ose out on significant revenue.
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So at this tinme, we allowthe State to tax
the oil and gas conpanies, and we get the royalties,
operate businesses. And that barely covers the
government services that we do have, especially now
considering the state of our energy and the oil and
gas prices that we are currently seeing.

So in terns of economc viability and
sustainability, elimnating this dual taxation,
deferring the jurisdiction to tribes would only
enhance our ability to provide the governnent
services, as well as provide an econony w thin our
reservation that is viable and sustai nable.

We are forced to use our business to supply
taxation basically. | started this term [It's ny
first termas councilman. |[It's about three nonths,
and | couldn't imagine how difficult it is to use our
busi ness as a replacenent for the taxation to provide
t he governnent services.

It is incredibly difficult to try and, one,
conceptual i ze that; but, two, to really understand
the gaps that we're seeing in the services that are
needed within our reservation and to try and explore
t he econom c devel opnent opportunities but know ng
that the reality is that the revenue that we generate

fromthem-- fromthat isn't going to go toward
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expl ori ng other econom c devel opnent opportunities.
It will go to provide governnent services. And
that's not fair. That's not going to nove our tribe
into the future.

| can't imagine the State of Wom ng being
in that sane position where they are forced to go
I nto business to provide the child care services, to
provide -- forced to go into business to be able to
pave the roads, to be able to clear the snow fromthe
roads in the wnter.

They rely on the taxation that they receive
fromoil and gas and energy throughout the state,

i ncl udi ng on our reservation, to provide those
services to the people of Wom ng, and we aren't
af forded that sanme opportunity.

So elimnating the dual taxation, deferring
the jurisdiction to the tribes, would only enhance
our ability to provide a viable econony that we are
able to sustain long-termfor the people of the Wnd
Ri ver reservati on.

M5. KRI SPI NSKY: We'll give the floor one
nore chance. Any other questions or comments that
anyone wants to nmake?

MR. CLARKSON: So thank you again for the

opportunity to address all these. | tried to
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organi ze ny comments based on the questions you
asked.

But in terns of the first one you were
aski ng, you know, what do you do about existing
licenses, | think that there's already an existing
mechani sm where if you have an existing federa
| icense, you can 638 those to the tri bes.

And if you have a trader license with a
given tribe, you basically would have a tribe take
over the managenent of that under a federal contract.
And that way the tribes do that all the time with al
sorts of other federal organizations. So it's
nothing new. It's an existing nechani sm

And, therefore, that trader in effect has
that federal |license. That federal license is just
adm ni stered by the tribe. For those particul ar
licenses, the tribe couldn't do anything nore or |ess
t han what the federal governnent could have done in
t he begi nning because it's being done pursuant to a
federal 638 contract. So that would be a pliable
gr andf at heri ng nechani smthat woul d maintain
stability and certainty for the existing |licensees.

My remai ning corments deal with Questions
Nunber 5, 6 and 7. So for Question Nunber 5, which

Is what types of trade should be regul ated and what
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types of traders should be subject to the regul ation,
| woul d take that expansively. | would have a very
expansive definition of what constitutes trade, what
constitutes trader.

Because the ultinmate objective would be

for -- if we're going to use arcane statutes and
regul ations, well, let's go back and teach Justice
Marshall. Let's have it to where the tribe has

conpl ete and exclusive jurisdiction exclusive of any
state influence where the |aws of the state shal
have no force.

So anybody doi ng business on the
reservation -- and not even just on the reservation.
We can even have a broader -- in Cklahoma they have
tribal jurisdictional areas that are not fornmal
reservati ons.

So | think you should have an expansive
definition not only of who, not only of what, but
al so of where. Because there are going to be tines
where it's not, quote/unquote, a reservation. Yet
the tribes still should be able to engage in activity
and traders should be able to engage in activity
subject to regulation controlled by the tribe to the
exclusion of state regulation, control, and taxation.

| woul d make sure that your expansive
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definition would include any formof electronic
commerce. | would have it cover any sort of resource
extraction.

And | would include in your definition of
trade taxation of transactions. Because if you | ook
at Section 261 of the statute, it discusses that the
Departnent of the Interior has the ability to control
prices. And clearly the State gets to inpose
taxation, change the prices. And so | think there's
authority just in that section alone to exclude state
t axati on.

So |l think if you define trade as anything
and everything, including anything that may affect or
alter or adjust or increase prices, you have the
authority already. You have the authority based on,
you know, 1787, the Constitution, the Indian
governance |laws. The Indian trader tax i s not going
beyond what is specified in the Constitution. It's
nmerely just delineating the existing Constitutional
authority to regulate trade with the Indians.

And so you ought to be able to have an
expansive definition of trade that basically covers
any econom c transaction irrespective of the race of
the parties as long as it's within the tribe's

jurisdiction.
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In ternms of Nunber 6, how mght revisions to
the regul ations pronote economc viability and
sustainability in Indian Country. Cearly a |ot of
what we're | ooking at is elimnation of dual
taxation, establishing clearly and concisely tribal
jurisdiction over all of these commerci al
transacti ons.

But | want to echo Heather's point about
I nvestnents. Indian Country is the nost under banked
segnent of our society. W have the |argest
infrastructure deficit of anywhere in the
United States. There's a $50 billion automatic
capital investnment gain. There's also -- | have
another article dealing with private equity
investnment with a $55 billion private equity deficit.
| believe that's what we cal cul ated a few years ago.

So anything and everything that these taxes
can do to nmake investnent in Indian Country nore
certain, nore viable, |ess subject to the anbiguities
that we tal ked about.

Anybody who's doing an investnent in Indian
Country where it's uncertain because the state -- you
know, states get greedy. They just said, "Ch, we'll
go tax the Indians." They shouldn't be able to. And

If you wite these regul ations properly, they won't
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be able to. And that wll attract capital.

The way to think about this is Indian
Country is a donestic energing nmarket. And so al
the strategies that you can use in energing nmarkets
to grow the econony can be applied to Indian Country
as well. So the nore you can do to attract capital,
to attract outside investnents, wll be beneficial.

Also by doing this, if you elimnate the
state taxation, the tribes -- | know that Navajo
Nation has no sales tax, and those tribes are
I nposing their own taxes. Because of the dual
taxation, tribes cannot add their own taxes to the
transaction w thout making it economically and
conpletely unviable. Wy would you pay extra just to
be doing it on the Indian reservation?

So if you elimnate the state taxation, you
then give the tribes the ability to inpose their own
taxation, which increases tribal governnental
revenues.

The other thing you can do by structuring
these requl ations properly, if you create an
i ncentive for job creation on the reservation, you'l
create jobs for Americans.

And if you nake it in such a way that you

can create incentives for foreign corporations to set
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up shop on the reservations, to nove all the
facilities along the U S. and Mexico border, nove
them along the reservation. You'll create jobs for
Anmerican. And not just for tribal nenbers. You'l
create jobs for non-tribal nenbers as well.

There are sone tribes. M ssissippi Choctaw
Is a good exanple. They're the single |argest
private enployer in the state of M ssissippi. They
enpl oy thousands of non-Indi ans.

So the job creation in Indian Country does
not just benefit tribal nmenbers. Job creation on the
reservation can benefit everybody.

The Citizen Potawat om in Okl ahoma has a
very expansive view on their econom c devel opnent.
And they prioritize first benefiting the Ctizen
Pot awat omi . Next, benefiting anybody who is a nenber
of a tribe. But they also recognize that economc
activity benefits the surrounding county. So they
try and foster econom c devel opnent anong their
nei ghbors.

If you conme up wth good regul ations that
create econom ¢ devel opnent on the reservation, the
surroundi ng counties and the surroundi ng conmunities
wi |l also get the benefit.

You'l | help foster entrepreneurship. The
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nost difficult place to start a business right nowis
in Indian Country. It is the nost difficult
environnent to be an entrepreneur. |If you create
these requl ations properly, it can becone the best

pl ace to be entrepreneurial .

Agai n, you can attract foreign corporations
and foreign investnent. Instead of having noney
flow ng out and jobs flow ng out, you have noney
flowng in and jobs flowng in. And what this wll
do is elimnate sonething called "econom c | eakage."

How many of y'all have been to Gall up,

New Mexi co? How many of y'all have been to Gall up,
New Mexico on the first of the nonth? Wat can you
not do in @Gl lup, New Mexico on the first of the
nonth at the Walmart? You can't find a parking spot
because everybody gets paid at the end of the nonth,
and they all go down to Wal mart.

So you have this huge problem of economc
| eakage, noney flowi ng off the reservation. 1In a
heal t hy econony, noney will cycle five and six tines
before it |eaves that econony.

But because the federal governnent has nade
it so difficult to do business on a reservation, to
engage in econom c opportunity, there's no place to

j ust spend noney.
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The exanple | give is ny Haida

not her-in-law. For Mdther's Day we were going to

build her a garden in Crownpoint. And if you' ve been

to Crownpoint, the soil isn't really good for much
ot her than growi ng weeds. So we had to inport it.
We had to go get sone dirt and sone nanure.

We had to dive an hour each way back and
forth to Gallup to buy the |lunber, to buy dirt, and
to buy poop. W certainly could not buy poop in
Crownpoi nt even though it's a rodeo town. There's
poop everywhere. Plus there's politicians. So
there's poop everywhere. That was a joke. But
literally we had to drive an hour each way to get a
truck that's full of manure.

There ought to be ways to create
entrepreneurial sectors on the reservations, and
these reqgul ati ons can enpower entrepreneurship on a

reservati on. So that's Nunber 6.

Nunber 7. \What services do tribes currently

provide individuals or entities doing business in

| ndi an Country and what role do tax revenues play in

providing those services? | have a little nore

expansi ve view of that question. Wat role do tribal

tax revenues play in benefiting the tribal nenbers?

| know of several tribal governnents. The
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one | can tell you is the Upper Lake Band of Pono,
where the tax revenues they have on regul ati ons where
the states are trying to interpose thenselves is 100
percent of their governnent revenue.

If the tribe was not able to tax electronic
commer ce engaged on the reservation or it becane
econom cal | y unfeasi bl e because the state interposed
t hensel ves where they have no busi ness being, that
tribe will not have sufficient revenues to neet the
needs of its nenbers.

And for the tribal |eaders here who will be
submtting comments, | would encourage you to point
out all of the things that you would be able to do
for your nmenbership if you were able to effectively
tax the transactions w thout driving themout of the
range of economc feasibility.

If all the powers right now where the noney
IS just getting sucked up to the state -- | nean for
Mandan H datsa Arickara tribe, how much of that
nmoney, the billion dollars that the state sucked it
of f, how nuch of that went back to the tribe? None.
Zero. That was a billion-dollar extraction by the
state for no benefit whatsoever to the tribe.

The tribe could have inposed its own taxes,

and then the tribe would have had that billion
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dollars to pay for schol arships, to pay for elder
care, to pay for health care, to pay for prenatal
care, to pay for early childhood devel opnent, to pay
for all the things that governnents need to pay and
whi ch I ndian Country currently is in such dire
financial straights, it's very difficult to do that.

But now if what we want to do, if we're
tal king about | ocal enpowernent, we're tal king about
maki ng tribal sovereigns truly sovereign, give them
the economc tools to do that.

| bet the Three Affiliated Tribes could do a
tremendous anmount right now that they are potentially
| ooking for the federal governnment to fund, they
could fund it thenselves if just they had the ability
to tax the resources comng out of their own
ancestral territories.

So keep in mnd unenpl oynent on the
reservation is really expensive. |t costs the
federal governnent, it cost the state governnents,
hundreds of mllions of dollars, billions of dollars,
because of the devastating econom c conditions that
their regulations and their statutes have inposed.

Sonme of the tribes | work wth, unenpl oynent
nationally -- in New Mexico, for exanple, the Puebl os

and other tribes in New Mexico, unenploynent is 56
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percent. Unenploynent is 56 percent. At the height
of the great depression, the worst enploynent we as a
nation suffered was 33 percent. This |ast economc
di saster we had, everybody was epileptic that

unenpl oynment was 15 percent in sone places. Mst
tribal l|eaders |I know would | ove to only have

unenpl oynent 15 percent.

These reqgul ations can go a long way to
foster entrepreneurship, creating jobs for Anericans,
both tribal nenmbers and non-tribal nenbers, giving
tribal governnent the opportunity to collect revenues
fromour services to our people. In the end that
wi ||l save the Anerican taxpayer noney. So if you
create these regulations in the proper form they
wi ||l be revenue enhancing in terns of the federal
gover nnment .

And | know we're in a situation of tight
budgets. These regul ations can actually generate
revenue for the federal governnment. And why?
Because if you're unenpl oyed and you' re not naking
noney, you're not paying income taxes. You create
j obs on the reservation, you're going to create an
entire class of Anerican citizens with incone, who
then pay incone taxes. And that can be very

powerful . Thank you.
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M5. THOMPSON: Heat her Dawn Thonpson,
Greenberg Traurig. |'ma nenber of Cheyenne River
Si oux here speaking on behal f of Rosebud Sioux tribe
i n South Dakota, the Fort Bel knap tribe of Mntana,
the United Tribes of North Dakota, which is the five
tribes in North Dakota, their intertribal, and the
tribal e-commerce coalition

What Gavin said pretty nuch actually, but |
just wanted to el aborate on a few things. And |
t hi nk Jackie was saying it exactly right. This isn't
sonething new. It feels really scary and new. It's
like this is exactly what it was supposed to be in
the first place. It's just gotten so nessed. So how
do we get back to what the federal governnent had
I ntended, which is we | ost everything el se and got
put into these places, but these places were supposed
to be a safe haven for us to be able to continue to
thrive. And so how do we nake it |look |like how it
was supposed to look like in the first place?

And so | think -- | know there's not sort of
a finding section in a regulation versus a statute
but maybe creatively in the definitions or sonething
i ke that, nmaking sure that the historical conponents
are really integrated into this. |It's going to help

froma litigation standpoint, froma long-term
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standpoi nt, to nake sure these regul ati ons stand
strong.

Wth regard to your question about what
trades shoul d be regul ated and what type of trader
shoul d be subject to the regulation? Just to
reiterate sone of the things that were brought up
here to nmake sure that not just trust land is
i ncl uded but for those that do have large | and base,
that everything is within the exterior boundaries
because it doesn't fix the problemif you still have
t hat checkerboard i ssue and you have to figure out
what piece of land is what.

To make sure that tribal owned entities are
included in that. So if the tribal governnent or a
tribal corporation owns that commerce, even if
they' re doi ng business off the reservation, that
still counts and is included. That obviously
I ncl udes any e-commerce that's enmanating fromthe
reservation or fromthe Indian territory.

And then two other things that | think got

over| ooked but basically were brought up today. One

iIs intertribal trade, and the other is inport/export.

The intertribal trade is sort of, | think, the
cl eanest thing to put in these regulations. There's

nothing nore traditional than tribes tradi ng anongst
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t hensel ves.

And frankly | don't know a single tribe that
doesn't either do conmmerce with their sister tribes
or istrying torevitalize sone of those traditional
comrerce routes. | know we're working on buffalo,
wldrice, and then salnon trade. A lot of people
are working on that.

And that's what gets us in trouble. As soon
as it leaves the reservation borders, even though you
can bond and get it directly to another reservation,
the states junp on that. So protecting the
intertribal trade when it's going fromreservation to
reservation, either physically or electronically.

And then inport/export. Dd M. Kagi |eave
the roon? So as Henry was tal king about, this is a
huge issue for particularly the tribes that are al ong
the border and have other tribal conmunities on the
ot her side of their borders.

And interestingly enough, the definition of

"U S. custons territory," which puts on all the
tariffs, doesn't include Indian territory. But
peopl e have been afraid to utilize that because the
federal governnent hasn't spoken in this arena, and

it's just going to cost so nuch noney to litigate it.

So you actually have a | ot of protection already
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there statutorily and in plain | anguage.

So that is what should be included. Again,
| agree with Professor O arkson. Pretty nuch
everything and however that is possible.

And then what should be included as a
trader. Just to highlight a few things that often
get left out of regulations or statutes.

Tribally owned entities were al ways
litigating this and fighting this even though it's
relatively well established. Not only [ike at OST if
you have a tribal office, that's a little bit nore
clear. But sone people, sone jurisdictions, have
difficulty wwth tribally owned corporations as a
corporate arm

But then additionally, a lot of tribes, Iike
Navaj o, have local tribal governnents, and they have
been del egated the power. |In sone tribes. Navajo,
OST, Standing Rock, Talala, at least that | know off
the top of ny head. And they have been del egat ed
econom ¢ devel opnent authority too.

So whereas for states, this is super sinple.
We know t hey have counties. They have cities. They
have econom c arns. They have energy conpani es.

When it cones to tribes, people get really confused

sonetinmes. So you want to make sure that any
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definition includes tribal subsidiaries and tri bal
political subsidiaries and tribal econom c arns.

So those are just a few things that | wanted
to highlight and to echo everybody el se. And thank
you guys for being here. | know that these are
uncertain tinmes, but this is inportant for |ndian

Country. So thank you.

MR JAMES. [|'Il try not to do a mc drop
like Gavin Clarkson did. H, everyone. |I'mChris
Janes. |'m president and CEO for National Center.
This will be ny first welcone to everyone. SO

wel cone to RES.

First of all, | want to thank Interior for
not only doing these series of consultations but
addi ng one for us and being here at RES. That was
tremendous. | hope you're pleased with the comments
and the turnout today. So thank you. W really
appreciate it.

Just to touch base on a couple of things.
One, of course, the comments we heard are really
I nportant and strong, and we want you definitely to
hear our voi ces.

| woul d encourage the audi ence to al so
continue to physically send in the comments. They

will read all the comments that you receive. |Is that
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correct? Every one of them | know this just from
sone past experiences of |eading consultation. Any
comrent, they have to read it. So they want to get
as much coments. It helps this process.

So | would encourage to tell your friends
this is very inportant, as we all know. So pl ease
witten comments. They'll read them It wll help
make the decision and help formthe regulation.

Secondl y, as Jackie has said, the National
Center wants to be part of those roundtable
di scussions. W want to be part of hel ping you
fornmul ate the regulations. W want to be a resource
to the Departnent of Interior.

Jackie and | partner alnost on a weekly
basis, but definitely we talk every other week for
sure. And we want to nake sure that you know t hat
the various trade associations, we want to have a
strong voice on this. And we will continue to
col | aborate with you.

| have a little list. And, lastly, we have
a tax session comng in later on today. Wndy, is
that right?

MS. PEARSON:  Tonorr ow.

THE WTNESS: Tonorrow we'll be having a

sessi on. So for the audience, this will be discussed
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tonorrow afternoon. So please attend those sessions.

And t hank you, the Departnent of Interior.
And thank you all for attending RES. Those are al
ny coments.

Ch, and one last thing. | do have at the
back, those of you that are fornulating the coments,
we do have a little handout with sone guidance that
can help you sort of think about sonme of the things
you want to say. In the back Kate's going to raise
her hand there. Yup, right there. ay. Thank you
very nmuch.

MR. JANSSEN: So if there are no -- does
anyone el se have any comments? OCh, one nore.

MR. JULIAN. |1'mjust a question. Good
norning. Ronald Julian wth the Jic Apache Nati on.
' ma new counsel nenber even though | don't | ook
that new. |'ve been there for two nonths.

Mne is very basic. M understanding of the
regulation is to inplenment the law. Has the | aw
changed? | really don't understand. |If you have
current regul ation, are you updating it or just
giving a new interpretation? That's the part | don't
under st and.

M5. KRI SPI NSKY: So, yes, the statutes and

the regs -- well, the statutes in particul ar have
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been on the books for a long tine. The regs are old
as well. They've been revised a couple tines.

But the Departnent started hearing from
tribes and tribal organi zations that this was an area
that the federal governnment should really reexam ne
and | ook at, whether there was a way to revi se and
update the regulations to make them nore effective
and really to sort of breathe sone life back into
them just because there's a sense that they've been
underutili zed.

MR. JULIAN. But the | aw hasn't changed.

M5. KRI SPI NSKY: No. There's been
continuing -- there's been case law. | think that's
really sort of the one. And | think a |lot of that --
sone of that is viewed as -- we've heard sone of the
negative inpacts of those court deci sions,
particularly out of the Suprenme Court and sone other
circuits. So | think that's the one thing that we've
seen evolve over the years, is the court decisions.

MR JULIAN. Wuld there be problens if you
go to court with an updated regul ati on and no
regulation, a different interpretation?

M5. KRI SPI NSKY: You nean if we -- depending
on how -- on whether we update the regs. You're

asking if there could be differing -- if the case | aw
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coul d change? |Is that what you're asking?

MR JULI AN:  Yes.

M5. KRI SPI NSKY: Yes. | think there could
be -- I think it sort of remains to be seen. | think
iIf we were to update the regulations, | think there

m ght be litigation over that effort. And there
woul d al so probably be regul ati ons over sort of the

I npacts of it.

So, yes, | think there could be changes that

come out of any updates to the rule nmaking or any
sort of new rule.
MR JULI AN  Okay. Thank you.

MR. JANSSEN. Ckay. So if no one el se has

any conmments or questions, we are going to close this

consultation. Al right. Thank you so nuch.
(Thereupon the proceedi ngs were

concluded at 11:19 a.m)

* * * * *
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CERTI FI CATE OF REPORTER
STATE OF NEVADA )

SS:
COUNTY OF CLARK. )

|, Jane V. Efaw, certified shorthand

reporter, do hereby certify that | took down in
shorthand (Stenotype) all of the proceedings had in
the before-entitled matter at the tine and pl ace
I ndi cated; and that thereafter said shorthand notes
were transcribed into typewiting at and under ny
di rection and supervision and the foregoing
transcript constitutes a full, true and accurate

record of the proceedi ngs had.

IN WTNESS WHEREOF, | have hereunto affi xed

nmy hand this day of , 2017.

Jane V. Efaw, CCR #601
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