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, On behalf of the Colusa Indran Communrty Councﬂ of Cachil Dehe Band of Wmtun ,
; .’,Indrans we submit the following comments in response to the Department of the Interior's -
o (Department) December 6,2017 "Dear Trlbal Leader Letter" (DTLL) proposmg a broader
, d1scussron on the d1rectron of updates to Part 151 o S

3 In most respects the CICC is opposed to’ changes n Part 151 and beheves that any

- necessary improvements to the: process can be achieved by increasing the resources avallable to .
- ‘the Interior staff responsible for processing requests, and by clarifications to the BIA's Fee to
- Trust Handbook. ‘The impetus for changing Part 151 is unclear given that at the consultations, -

~ tribes opposed any fundamental changes.. As testimony at the Sacramento consultation on -

. January 16,2018 indicated, Tribal leaders acknowledged the lack of efficiency in ‘the process

especrally the long processing time and uneven results nationwide, but tribes were not aware of
' "-requests from Ind1an country for any changes to the regulatlons s

v The most recent "Dear Trrbal Leader Letter" ineludes 10 questlons desrgned to ehc1t -
‘ trrbal comments on 1ssues related to the Part 151 process Our comments follow

17. WHAT SHOULD THE OBJECTIVE OF THE LAND. INTO TRUST PROGRAM BE‘? WHAT SHOULD THE E
DEPARTMENT BE WORKING TO ACCOMPLISH? s : :

The Ob_] ective of the Part 151 program should be to fac111tate the goals Of the requestmg o
: trrbes in acquiring land. for the purposes deemed 1mportant by the leadership of the requesting’
“ tribe. Generally, these pUrposes are ECONOmic development and/or land consolidation.
~ Internally, the Department should work to expedite processing of fee-to-trust apphcatlons by
- providing the necessary resources and tools to the Regions, workmg directly with tribal ,‘
o fapphcants and prov1d1ng proper trarmng in trust land t1tle review to the Sohcrtor S Ofﬁce where -
L needed ' , A 3 e

, For example BIA Reglonal and Reg1onal Sohc1tors Ofﬁces have taken 1nconsrstent o
“approaches to the regulations and NEPA requirements. The Department should strive for more =
“uniformity and also look to the Reglons that process trust acqulsltlons most efﬁc1ently to help -
s develop guldance and training. "~ : SRR : :
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2 How EFFECTIVELY DOES THE DEPARTMENT ADDRESS ON- RESERVATION LAND INTO-TRUST
APPLICATIONS7

The Department s on-reservation trust acquisition process approprrately handles on-
~reservation acquisitions and acquisition of contiguous lands in the same manner, a pohcy which
supports the on—reservat1on tr1bal economic development ‘ -

‘ Review under the Natronal Env1ronmental Polroy Act (N EPA) is perhaps one of the most -
costly and time-consuming facets of on-reservation acquisitions, and the Department should
explore ways to streamline this process,’ including categorical exclusions if possrble (See -

~_response to Question 10 below.) Also, where the Tribe is already approving its own leases under
- the Helping Expedite and Advance Responsible Tribal Home Ownership (HEARTH) Act, or

otherwise under Title II of the Indian Trust Asset Reform Act (ITARA), it should be able to use .
. its Department-approved environmental revrew process in lleu of federal env1ronmental rev1ew )
: -for on—reservatlon trust applrcatrons : = e - »

_ Further there should be an. automatic presumpt1on favor1ng acquls1t10n of on- reservat1on

~ lands, rather than a tribe nieeding to prove a need -and purpose | for the land, as is required for off- -
reservation acquisitions. This Would rightfully enhance tribal c1v1l regulatory Jurlsd1ct10n and
help streamlme on- reservatlon acquls1trons : : :

3 UNDER WHAT CIRCUMSTANCES SHOULD THE DEPARTMENT APPROVE OR DISAPPROVE AN
OFF RESERVATION TRUST APPLICATION? -

- The current regulations state that land should be acquired in trust where: (a) there is
~_statutory authorlty to do so; and (b) if off-reservation, where either the tr1be owns.an interest in -
the land; or the Secretary determines the land acquisition is "necessary to facilitate tribal self—
'determrnauon economic development or Indian housing." 25 C. F R. § 151 3 (a)(2) (3)

ln addltlon if the apphcant tribe presents a Well supported economic. development plan
that detalls how revenue generated from that plan will help supplement dwindling federal
resources, the Department should act expeditiously to approve such acquisitions even if the
distance of the acquisition is far from the tribe's reservation or homelands. However, it is not -
‘necessary that the Department amend its regulations to include more detailed requirements for -
* tribal economic development plans. Instead, the BIA's Fee to Trust Handbook could be amended
to prov1de sufﬁcrent gu1dance to the BIA Reg1ons to address thls suggest1on

Further it goes without saymg that where the Tr1be and the state and local governments BESAEE

, 'collectrvely support the acqu151t10n it should be fast-tracked for approval

4. WHAT CRlTERlA SHOULD THE DEPARTMENT CONSIDER WHEN APPROVTNG OR DISAPPROVING
AN OFF- RESERVATION TRUST APPLlCATION‘7

We support the reinstatement of the th1rty day waiting period that Would begm to run -
- after the later of the- exp1rat1on of the time to file an administrative appeal from a decision to take -
land into trust for gaming, or a decision on an administrative appeal from a decision to take land
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"mto trust for gaming, and we suggest reinstatement of the prevrous DOI pohcy that 1f a court
- challenge is filed within the 30-day waiting period, DOI will stay accepting land into trust for -
~"gaming pending issuance of a final and unappealable Judgment in the court challenge. It isnot
“prudent to accept land into trust while a Judrcral challenge to that decision is pending, given that
there are no statutory procedures for reversing that process, “and given that a Tribe's financial
oblrgatrons to a would-be gaming developer may be triggered by the acceptance of land into
trust, leaving the Tribe financially vulnerable if the demsron to accept land into trust for gamrng o
' ultlmately is overturned : : :

In admmrsterrng the process Whrch perrnlts trlbes to transfer off reservat1on land from fee

status to trust status, DOI must not violate the trust respon51b111ty it owes to all tribes, and in
o partlcular must consider the 1mpact that the decision to transfer land into trust status may have on
" other tribes in the area of the land to be acquired. Such determinations cannot and should not be -
made in a vacuum, ‘considering only factors relevant to the requestmg tribe. In partlcular :
transfer of non- cont1guous off-reservation lands: into trust for gaming purposes should 1nclude
the impact that an acqulsltlon for gaming purposes Would have on the governments of other .
tribes whose existing gaming facilities draw patrons from the same market areas to be targeted. -

* by a casino on newly-acquired land. While no tribe may have an exclusive right to a partrcular

- market area, neither should DOI intentionally disrupt existing tribal economies and governments :
by approving an off- Reservation acquisition specifically intended to allow a. tr1be that has no -,
~ historic connection to the lands to be acqurred to cannibalize the market on which other tribal -

: governments depend In our experience, that is precisely what DOI's current regulatlons have
“allowed to occur in northern and central California, where Tribes identified as likely to be
’ 1mpacted by the acqursltlon were not consulted, just because they are barely out51de the current
arbitrary 25-mile radrus for mandatory consultatron , S :

Regardless of whether a tr1be submrttlng an applrcat1on 1ncludes 1nformat10n about the _.
- impacts on other tribal governments, or whether such information is accurate, there should be an
- affirmative duty on DOI to assess and consider the 1mpact of the transfer of off—reservatlon fee
" land into trust for gaming purposes on all tribes whose economies or governments could be
affected by the planned transfer. This: obhgat1on should include the BIA's independent
verification of assumptions made in the requesting tribe's applrcatlon first part or second part
" regarding such impacts. In our experience, relying on guestimates made by consultants hired by
‘the requestmg Tr1be are nota rellable source of mformat1on -

In: con51der1ng the scope of DOI's trust oblrgatlon to cons1der the 1mpact of the transfer of o
off-reservation fee: land 1nto trust for gaming purposes, DOI should not limit itself to an arbrtrary
radius in identifying the tribal governments and economies which may be impacted by the -
~ transfer and proposed gaming activity. A limited radius such as- twenty five miles may be useful

-to° evaluatmg impacts to non-tribal governments whose law enforcement; and health and safety

- agencies, with limited local jurisdiction, may be impacted by new gaming act1v1ty on newly

- acquired trust lands But any arb1trary radius for consideration of the 1mpacts on other tribal -
governments and economies is- 1nappropr1ate because the economics of gaming require,
consideration of population centers, driving patterns, and marketing strategies that only the

. actual operators of other gaming facilities can accurately provide. The variability of such factors
requrres that DOI specifically cons1der the needs and circumstances of tribes which may be
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4 ‘Impacted by the requestmg trIbe s appllcat1on by afﬁrmatwely reachmg out to other. tr1bes in the o :
region of the land to be acqu1red rather than imposing on those tribes the potentIally costly
‘ burden of demonstratlng lIkely Impacts in order to quahfy for consultatlon '

5 SHOULD DIF FERENT CRITERIA AND/ OR PROCEDURES BE USED IN PROCESSING OFF-
RESERVATION APPLICATIONS BASED ON: ' R S

a. Whether the apphcatIon is for economic development as dIStlnguIshed from non-
~ - economic development purposes (for example TrIbal government buIldmgs or-
- Tribal healthcare, or Tribal housing)? :
'b. - Whether the-application is for gaming purposes as dlstmgmshed from other (non—'
*_gaming) economic development? B : : L
c.- Whether the apphcatIon mvolves no change in use‘7

CICC supports amore streamhned process for on—reservatIOn FTT apphcatlons and for

. off—reservatlon FTT apphcatIons for non-economic development and for non—gamrng economrc

o development Our concerns about the: latter are expressed above at Questlon 4

The Department is encouraged to: address 3(c) by maklng addltlons to the categorIcal
exclusrons contained in its Land Conveyance and Other Transfers list. (See Comments to -
Questlon 10.) The Department should act in support of tribal decisions to expand their hon-
gaming economic development: base by streamhnmg the review and approval of such -
acquisitions on and off the reservatlon espeCIally g1ven the paucrty of federal fundmg for support
' of tribes: : .

6. WHAT ARE THE ADVANTAGES/ DISADVANTAGES OF OPERATING ON LAND THAT IS IN TRUST
VERSUS LAND THAT IS OWNED N FEE‘7 . -

The cIcc beheves that this questlon is not relevant to the consrderatIOn of how to best ,
' mcrease the efﬁcrency of the fee to trust land acquisition process. Determma’uons regardmg how -
-to engage in particular activities on trust land or on tribally owned fee lands are with the

- sovereign authority of tribal governments, as are decisions regarding when to request that t11bally

- owned fee lands be taken into trust. Only: the latter is within the ambit of the Department'
responSIbIhtIes under Part 151 ’ ¥ v

7 SHOULD PENDING APPLICATIONS BE SUBJECT To NEW REVISIONS IF/WHEN THEY ARE
FINALIZED9 v : /

Tribes should be able to choose to have their pendmg apphcatlons cons1dered under :
 either the regulations in effect when the application was prepared or under the reVISed
-'regulatlons If/when they are drafted and ﬁnahzed : ~

8. HOW SHOULD THE DEPARTMENT RECOGNIZE AND BALANCE THE CONCERNS OF STATE AND
" LOCAL JURISDICTIONS? WHAT WEIGHT SHOULD THE DEPARTMENT GIVE TO PUBLIC -
COMMENTs‘> ' : : «
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The con31derat10n and approval of tribal trust acqu1s1t10n appllcatlons isa functlon of the n
frust responsrblhty of the Department to tribes. In the regulatory scheme there is already an
opportunity for the public and state and local governments to voice their concerns.” As many .

. tribes testified at the Sacramento consultation, local governments wield significant political
- power over the activities of tribes within their areas, so there is no reason to alter the Part 151
process to permlt additional mput from such governments : :

The current regulatory process allows con51derat10n of local government concerns’

- regarding’ regulatory Jurlsdlctlon real property taxes and special assessments. The apphcable
environmental review process also includes notice and comment perrods during which their
~concerns can be a1red and con51dered by. the Department ' L

9 DO MEMORANDA OF UNDERSTANDING (MOUS) AND OTHER SIMILAR COOPERATIVE
. AGREEMENTS BETWEEN TRIBES AND STATE/LOCAL GOVERNMENTS HELP FACILITATE
IMPROVED TRIBAL/STATE/LOCAL RELATIONSHIPS IN OFF-RESERVATION ECONOMIC -
" DEVELOPMENTS? IF MOUS HELP FACILITATE IMPROVED GOVERNMENT-TO-GOVERNMENT
RELATIONSHIPS, SHOULD THAT BE REFLECTED IN THE OFF- RESERVATION APPLICATION
PROCESS‘7

When CICC enters mto MOUS w1th local government ent1t1es itis as one soverelgn to
another and such agreements should neither be requlred nor encouraged in relatronshlp to the
trust acquisition process. No changes to the regulations-should be made in regard to giving ,
weight to such agreements in the trust acquisition process. If such agreements are considered as a
factor in fast-tracking an acqulsltron apphcatlon such gu1dance could be mcluded in the Feeto
Trust: Handbook : : : o

- 10. WHAT RECOMMENDATIONS WOULD YOU MAKE T0 STREAMLINE/IMPROVE THE LAND INTO- o "
TRUST PROGRAM? : : :

: In Order to decrease the time for consrderatlon and approval of off-reservatlon
B acqu151t1ons the responsibility should be transferred back to the BIA Reglons because the realty :
- staff are more fam1lrar with local tribes and the1r communities. -

The Department Should refram from makmg any changes to the current Carczerl M-.
g Op1n10n While the M-opinion adds an additional layer of review for certain apphcatlons itisa
- necessary tool in light of the Carczerz opinion and is a good example of how. the Department can

o actrvely engage with trlbes to fulfill the trust respons1b111ty : , »

~ The CICC supports consrderat1on of the add1t10n of categorlcal exclus1ons to those
already included in the Land Conveyance and Other Transfers CatEx list. These categorical
~ exclusions should include instances where a tribe's intended-use is for conservatlon purposes, -
where the trrbe S proposed use has been approved by local jurisdictions as consistent with k
surrounding uses, or where the change inland use is minimal and in keepmg with historic uses.
In addition, on-reservation acquisitions should be covered by a CatEx since all such acqulsltrons
are for land consolidation and a categorlcal exclus1on would offer savmgs of time and money on

- NEPA related stud1es
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_ In conclusron CICC generally opposes changes to the Part 151 regulatory process except

as noted above, and requests that the Department recognize that the consultation process shows

~ that tribes do not see a need for srgmﬁcant regulatory changes but would appre01ate 1ncreased
resources to streamhne the apphcat1on review and approval process : -

Thank you for this opportunrty to comment

} Srncerely‘,a" N

FORMAN.& ASSOCIATES

- George Fornfan



