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U.S. Department of the Interior
1849 C Street, N.W. Mailstop 6341
Washington, D.C. 20240

Re: Comments Regarding Solicitor's Opinion M-37043

Dear Solicitor Jorjani:

On June 29, 2018 in Solicitor's Opinion M-37053 you withdrew
Solicitor's Opinion M-37043 (Authority to Acquire Land into Trust
in Alaska), and announced that you would provide six months for
the submission of written comments regarding Solicitor's Opinion
M-37043, after which the Department of the Interior will ^'conduct
a considered review of any and all comments received."

Other than your announcement at the end of Solicitor's
Opinion M-37053 the Department of the Interior has not published
any notice that has informed the public regarding a public
comment period and the date by which and to whom comments should
be submitted. However, in a letter dated July 2, 2018 Principal
Deputy Assistant Secretary of the Interior for Indian Affairs
John Tahsuda informed unidentified ''Tribal Leaders" in Alaska and

the CEOs of ANCSA regional and village corporations in Alaska
that "If you would like to provide written input, please email
your comments to consultation0bia.gov by midnight Eastern
Standard Time on December 20,2018.

On November 20, 2018 I sent an email to Kyle Scherer (copy
enclosed) in which I asked what the process was for interested
members of the public to submit written comments "regarding the
legal issues relating to Solicitor's Opinion M-37043 that
Principal Deputy Solicitor Jorjani identified in Solicitor's
Opinion M-37053?"

To date, I have not received from Mr. Scherer the

professional courtesy of a reply to that query.
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Because I have not, please find enclosed my comments (with
attachments) regarding Solicitor's Opinion M-37043.

The comments document that there are no groups in Alaska
whose memberships are composed of Alaska Natives and/or the
descendants of Alaska Natives that, for the purposes of the first
prong of the '^Indian" definition in section 19 of the Indian
Reorganization Act (IRA), are "recognized Indian tribes" that on
June 18, 1934 were "under Federal jurisdiction."

Because there are not, the Secretary of the Interior has no
authority to acquire land at any location in Alaska pursuant to
section 5 of the IRA.

Sincerely,

Don Mitchell

cc: Kevin Clarkson - Attorney General of Alaska



Subject: Don Mitchell Query re Public Comment Period: Sol. Op. M-37043

Date: 11/20/2018 2:27:32 PM Alaskan Standard Time

From: dcraigm@aol.com

To: kyle.scherer@sol.doi.gov

Cc: matthew.kelly@sol.doi.gov, marigrace.caminiti@sol.doi.gov,
chris.fluhr@mail.house.gov

TO: Kyle Scherer
Deputy Solicitor - Indian Affairs

FROM: Don Mitchell

SUBJECT: Public Comment Period: Solicitor's Opinion M-37043

At the end of Solicitor's Opinion M-37053, which he issued on June 29 and in which he withdrew Solicitor's Opinion M-
37043, Principal Deputy Solicitor Dan Jorjani advised Secretary Zinke that "a minimum of six months would seem
appropriate to provide adequate notice and a meaningful opportunity to comment on the Secretary's exercise of his
authority to take off-reservation land into trust in Alaska and the issues left unresolved by Sol. Op. M-37043 ...." (my
emphasis).

That was more than four months ago. But, as of the date of this email, neither Principal Deputy Solicitor Jorjani, you, nor
any other Department of the Interior official has announced to interested members of the Alaska public a comment period
for submitting comments relating to the withdrawal of Solicitor's Opinion M-37043 or to whom such comments should be
submitted.

However, only three days after Principal Deputy Solicitor Jorjani issued Solicitor's Opinion M-37053, on July 2 John
Tahsuda, the Principal Deputy Assistant Secretary of the Interior for Indian Affairs who was running the Indian corridor at
DOI prior to Assistant Secretary Sweeney's arrival, sent a letter to both all ANCSA corporation CEOs and all "Tribal
Leaders" in Alaska, but apparently to no one else. The letter informed the recipients that BIAwould hold four "Tribal
Consultation" meetings (Ketchikan, Anchorage, Bethel, Kotzebue), one "ANC Consultation" meeting (Anchorage), a
"Listening Session" (Fairbanks), a "Public Meeting" (Juneau), and a "Tribal Consultation" teleconference. The letter also
instructed the recipients to submit written comments to the BIA by midnight, December 20.

As a consequence of the never-ending wonders of the Internet, this morning I came across the transcript of the "public"
meeting Principal Deputy Assistant Secretary Tahsuda held in Juneau on August 1, which it turns out that you. Matt Kelly,
and my old friend from my old Bethel days, Gene Peltola, attended.

The transcript indicates that, in addition to the four of you, the only individuals who attended were members of the Juneau-
area Tlingit community, someone from the Native Village of Kwethluk, plus Heather Miller from NARF's office in
Anchorage. No representative from Governor Walker's administration, from the Alaska Legislature, from the City of Juneau
(even though the Tlingit-Haida Central Council has applied to have land in the middle of downtown Juneau taken into
trust), or from any non-Native organization testified.

That signals to me that the public was not informed that the purportedly "public" meeting would be held.
It also signals to me that the BIAand the Office of the Solicitor consider the fate of Solicitor's Opinion M-37043 to be a
matter between DOI and the Native community and no one else.

Because the latter is not the case, the purpose of this email is to ask what the public process is for affording the incoming
Dunleavy administration, the Alaska Legislature, the City of Juneau, interested non-Native organizations, and interested
non-Natives such as me to submit written comments regarding the legal issues relating to Solicitor's Opinion M-37043 that
Principal Deputy Solicitor Jorjani identified in Solicitor's Opinion M-37053.

Thanks for your prompt attention to this query.



COMMENTS (WITH ATTACHMENTS) OF DONALD CRAI6 MITCHELL

REGARDING SOLICITOR'S OPINION M-37043

(AUTHORITY TO ACQUIRE LAND INTO TRUST IN ALASKA)

In 1934 the Seventy-Third Congress enacted, and President

Franklin Roosevelt signed. Public Law No. 73-383, which is

popularly known as the Indian Reorganization Act (IRA).

Section 5 of the IRA authorizes, but does not require, the

Secretary of the Interior to acquire land ^^for the purpose of

providing land for Indians." (emphasis added). Section 5 also

provides that the title to land so acquired "shall be taken in

the name of the United States in trust for the Indian tribe or

individual Indian for which the land is acquired, and such lands

or rights shall be exempt from State and local taxation."

Section 19 of the IRA contains a three-prong definition of

the term "Indian";

1) "persons of Indian descent who are members of any

recognized Indian tribe now under Federal jurisdiction,"

2) "persons who are descendants of such members who were, on

June 1, 1934, residing within the present boundaries of

any Indian reservation," and

3) "all other persons of one-half or more Indian blood."

In 2009 in Carcieri v. Salazar^ the U.S. Supreme Court

determined that to come within the purview of the first prong of

' 555 U.S. 379 (2009).
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the ^^Indian" definition the Seventy-Third Congress intended that

a recognized Indian tribe must have been ^^under Federal

jurisdiction" in 1934 on the date President Roosevelt signed

Public Law No. 73-383 into law. Section 19 also provides that

^'For the purposes of this Act, Eskimos and other aboriginal

peoples of Alaska shall be considered Indians."

Despite the latter sentence, section 13 of the IRA provided

that sections 5 and 19 of the IRA did not apply in the Territory

of Alaska. However, in 1936 the Seventy-Fourth Congress enacted

Public Law No. 74-538. Section 1 of that statute provided that

sections 5 and 19 of the IRA ^^shall hereinafter apply to the

Territory of Alaska."

More than eighty years later and a week before she and all

other Obama administration officials departed the Department of

the Interior, on January 13, 2017 Solicitor Hilary Tompkins

issued Solicitor's Opinion M-37043 (Authority to Acquire Land

into Trust in Alaska).

In Carcieri v. Salazar the U.S. Supreme Court had noted in

passing that in statutes other than the IRA ''Congress chose to

expand the Secretary's authority to particular Indian tribes not

necessarily encompassed within the definitions of 'Indian' set

forth in [section 19 of the IRA] . In a footnote the Court

^ Id. at 392.
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identified four such statutes, one of which was Public Law No.

74-538.^ Relying on those dicta as if they were a holding, in

Solicitor's Opinion M-37043 Solicitor Tompkins announced that

^'Interior need not render a determination whether Alaska Native''

tribes fit within any of the other definitions of ^Indian' in

Section 19 of the IRA, including the first definition that was at

issue in the Carcieri decision."^

In 1971 the Ninety-Second Congress settled all claims

against the United States that Alaska Natives had asserted based

on aboriginal right or occupancy of land by enacting the Alaska

Id. at n. 6.

^ Solicitor's Opinion M-37043 purports to interpret the intent of the
Seventy-Third and Seventy-Fourth Congresses embodied in the texts of the IRA
and Public Law No. 74-538. While neither text contains the terms "Alaska

Native" and "Alaska Natives," Solicitor's Opinion M-37043 employs those terms
forty-seven times without explaining who the individuals are who Solicitor
Tompkins intended to include within the purview of the terms. Section 3(b) of
ANCSA defines "Native" to mean a "citizen of the United States who is a person
of one-fourth degree or more Alaska Indian (including Tsimshian Indians not
enrolled to the Metlakatla Indian Community)[,] Eskimo, or Aleut blood or
combination thereof." (emphasis added). Are those the individuals to whom
Solicitor Tompkins intended the terms "Alaska Native" and "Alaska Natives" to
refer? Or did she intend a different definition? If she did intend a different

definition, what is that definition and in what statute did any Congress adopt
the definition? In the latter regard it merits mention that in section 19 of
the IRA the Seventy-Third Congress defined the term "Indian" (a term that
includes "Eskimos and other aboriginal peoples of Alaska") to mean an
individual "of one-half or more Indian blood." (The section 19 definition
exempted from compliance with the "one-half or more Indian blood" requirement
individuals who in 1934 were members of a "recognized Indian tribe" that was
"under Federal jurisdiction," and individuals who were descendents of such
individuals and who on June 1, 1934 were residing on an Indian reservation.)
Of the "Alaska Native tribes" that in Solicitor's Opinion M-37043 Solicitor
Tompkins concluded are eligible to have the Secretary of the Interior acquire
land pursuant to section 5 of the IRA, how many have memberships that are
composed of individuals "of one-half or more" Indian, Eskimo, or Aleut blood?
And how is the Secretary to make that determination?

^ Solicitor's Opinion M-37043, at 11.
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Native Claims Settlement Act (ANCSA)

Section 2(b) of ANCSA directed the Secretary of the Interior

to implement the settlement without establishing any ^^racially

defined institutions, rights, privileges, or obligations, without

creating a reservation system or lengthy wardship or trusteeship,

and without adding to the categories of property and institutions

enjoying special tax privileges." And to implement that directive

section 19(a) of ANCSA revoked all reserves that had been set

aside ^'for Native use or for administration of Native affairs."^

^ Public Law No. 92-203.

'section 19(a) of ANCSA did not revoke the Annette Island Reserve
because Indians resident within its boundaries were not Alaska Natives. They
were the descendants of Tsimshian Indians who, led by the Anglican missionary
William Duncan, in 1887 had emigrated from British Columbia to Annette Island,
where they built Metlakatla, a town whose architecture was modeled on that of
a nineteenth century English village. At Duncan's urging, prior to emigrating
the Tsimshians had abandoned their tribal relations. See aenerallv Peter

Murray, The Devil and Mr. Duncan; A History of the Two Metlataklas (1985).
At Duncan's request and at the urging of Senator Henry Dawes, the chairman of
the Senate Committee on Indian Affairs - see 21 Cong. Rec. 10092 (1890)
(statement of Senator Dawes) - in 1891 the Fifty-First Congress set apart
Annette Island "as a reservation for the use of the Metlakahtla Indians, and
those people known as Metlakahtlans who have recently emigrated from British
Columbia to Alaska, and such other Alaskan natives as may join them, to be
held and used by them in common, under such rules and regulations, and subject
to such restrictions, as may (sic) prescribed from time to time by the
Secretary of the Interior." See 26 Stat. 1095, 1101. After apparently
concluding that the Tsimshian residents of Metlakatla were "Indians" as
section 19 of the IRA defines that term, in 1944 Assistant Secretary of the
Interior Oscar Chapman approved a constitution for the Metlakatla Indian
Community pursuant to section 1 of Public Law No. 74-538 and section 16 of the
IRA. See Constitution of the Metlakatla Indian Community Annette Islands
Reserve, Alaska, available at http://thorpe.ou.edu/IRA.html. However, in
Article II of the Constitution "the people of the Metlakatla Indian Community"
agreed "to obey all applicable laws of the Territory of Alaska and of the
United States." (emphasis added). After holding an evidentiary hearing during
which he heard testimony regarding the history of the Annette Island Reserve,
in 1958 U.S. District Judge Raymond Kelly concluded that "There is no tribal
organization in Metlakatla and in fact, the original settlers expressly
renounced their tribal affiliations prior to coming to the Annette Islands."
Judge Kelly also concluded that the Annette Island Reserve was not an "Indian
reservation," that Metlakatla was not a "dependent Indian community," (cont.)
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In disregard of both that clear congressional directive and

the Ninety-Second Congress's revocation of the reserves.

Solicitor Tompkins concluded Solicitor's Opinion M-37043 by

announcing that ^^Because ANCSA . . . did not repeal Section 5 of

the IRA as it applies to Alaska through the Alaska IRA [Public

Law No. 74-538], the Secretary's authority to acquire land into

trust in Alaska remains intact."

On June 29, 2018 Principal Deputy Solicitor Daniel Jorjani

issued Solicitor's Opinion M-37053 in which he withdrew

Solicitor's Opinion M-37043 because he had determined that the

legal analysis contained therein was ^^incomplete" inter alia

because Solicitor Tompkins did not analyze the implications of

and, as a consequence, that the land within the boundaries of the reserve was
not "Indian country." See United States v. Booth. 161 F. Supp. 269 {D. Ak.
1958). Nevertheless, the BIA today describes Annette Island as "Indian
country" and asserts that residents of Metlakatla who are of Tsimshian Indian
descent are a "federally recognized tribe." See 83 Fed. Reg. 34867 (2018)
("Metlakatla Indian Community, Annette Island Reserve" listed as a "Native
Entity Within the State of Alaska Recognized and Eligible to Receive Services
From the United States Bureau of Indian Affairs"). But Congress established
the Annette Island Reserve during the assimilation era during which Congress's
policy objective was to encourage Native Americans living on reservations in
the coterminous states to abandon their tribal relations. Throughout that era
Senator Dawes was Congress's most prominent assimilationist. According to
Professor Frederick Hoxie, in 1881 when Senator Dawes became chairman of the
Senate Committee on Indian Affairs "[f]or the next twelve years he used his
position to advocate Indian assimilation." Dawes's policy objective "was not a
blending of Indian and white societies but Anglo conformity; the alteration of
native culture to fit a ^civilized' model . . . the senator believed in a
single standard of civilization and expected that Indians - like other
minority groups - could be made to conform to it." See Frederick E. Hoxie, A
Final Promise: The Campaign to Assimilate the Indians. 1820-1920. at 32-33
(1984)[hereinafter "Final Promise"). As a consequence, it defies credulity to
believe, as the BIA professes, that Senator Dawes and other members of the
Fifty-First Congress intended a create an Indian reservation on Annette Island
that today is deemed "Indian country" within whose boundaries members of a
federally recognized tribe reside.
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the Ninety-Fourth Congress's repeal in 1976 of section 2 of

Public Law No. 74-538, the Ninety-Fifth Congress's enactment in

1980 of the Alaska Native-related sections of the Alaska National

Interest Lands Conservation Act, and the amendments to ANCSA the

One Hundredth Congress enacted in 1987.

Solicitor Jorjani concluded Solicitor's Opinion M-37053 by

announcing that a minimum of six months from the date of his

issuance of the opinion should be afforded to submit written

comments regarding those and other deficiencies in Solicitor

Tompkins's legal analysis, as well as regarding ^'the Secretary's

exercise of his authority to take off-reservation land into trust

in Alaska;" to be ^'followed by a further six months to allow the

Department to conduct a considered review of any and all comments

received."

Inexplicably, neither Solicitor Jorjani nor any other

Department of the Interior official has announced a public

comment period. However, in a letter dated July 2, 2018 that he

sent to ANCSA corporation CEOs and ^'Tribal Leaders" in Alaska,

but apparently to no one else. Principal Deputy Assistant

Secretary of the Interior for Indian Affairs John Tahsuda

informed the recipients of his letter that they should submit

written comments regarding ^^the Secretary's exercise of his

authority to take land into trust in Alaska and on the issues

left unresolved by Sol. Op. M-37043" by midnight, December 20,
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2018.

These comments are being submitted prior to that deadline.

As described below, the comments conclude that

1) while Congress has not repealed the applicability of

section 5 of the IRA to Alaska, there is no group in

Alaska composed of individuals of Alaska Native descent

that qualifies as a ^^recognized Indian tribe now under

Federal jurisdiction" within the meaning of that phrase

in section 19 of the IRA;

2) while in 1994 Congress designated the Central Council

of Tlingit and Haida Indian Tribes of Alaska as a

'^federally recognized tribe," that tribe was not

recognized and under Federal jurisdiction in 1934 as

the U.S. Supreme Court determined in Carcieri v. Salazar

that section 19 of the IRA requires;

3) if arauendo there is a. group in Alaska that qualifies as

a '^Indian tribe" that in 1934 was ^^recognized" and ^^under

Federal jurisdiction," it would be an unlawful abuse of

discretion for the Secretary of the Interior to acquire

land in Alaska for such a group because, as Solicitor Leo

Krulitz concluded in 1978, ^^the Secretary simply does not

have the authority to ignore the policy and statutory

provisions of the Alaska Native Claims Settlement Act."
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4) The Seventy-Third Congress did not intend its inclusion

of the sentence ^^For the purposes of this Act, Eskimos

and other aboriginal peoples of Alaska shall be

considered Indians" in section 19 of the IRA to exempt

individuals in Alaska who are of aboriginal descent and

groups in Alaska whose memberships are composed of such

individuals from compliance with the three-prong

definition of the term ^'Indian" in section 19.

A. Between the Purchase of Alaska in 1867 and

the Enactment by the Seventy-Third Congress of
the Indian Reorganization Act in 1934 There Were
No Federally Recognized Tribes in Alaska.

In 1941 Felix Cohen, who today remains an influential

commentator on federal Indian law,® noted that ^'The term ^tribe'

is commonly used in two senses, an ethnological sense® and a

g
Between 1933 and 1948 Cohen was an Assistant Solicitor in the Office

of the Solicitor at the Department of the Interior. During that tenure Cohen
became the Department's expert on federal Indian law. Between 1939 and 1941
Cohen supervised the research for, and was the principal author of, the
Handbook of Federal Indian Law, which the Department of the Interior published
in 1941. Jill E. Martin, "^A Year and a Spring of My Existence': Felix
S. Cohen and the Handbook of Federal Indian Law," 8 Western Legal Historv
35-60 (1995).

9
In 1891 the Fifty-First Congress enacted a statute that gave the Court

of Claims jurisdiction to adjudicate ^^claims for property of citizens of the
United States taken or destroyed by Indians belonging to any band, tribe, or
nation in amity with the United States." (emphasis added). 26 Stat. 851.
In 1901 in Montova v. United States. 180 U.S. 261, the U.S. Supreme Court
decided that the Fifty-First Congress intended the undefined word ^*tribe" in
the 1891 act to mean an ethnological tribe, which the Court defined as "a body
of Indians of the same or a similar race, united in a community under one
leadership or government, and inhabiting a particular though sometimes ill-
defined territory." Id. at 266.
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political sense. He then cautioned that ^^It is important to

distinguish between these two meanings of the term."^^

In 1867 when the United States purchased from Russia the

right to assert its jurisdiction over the land now known as

Alaska the Indian, Eskimo, and Aleut ancestors of residents of

communities that a century later would be designated as '^Native

villages" for the purposes of ANCSA^^ were members of

ethnological tribes. But that did not mean that in 1867 or at any

subsequent date the United States ^^recognized" those individuals

as members of tribes in a 'Apolitical sense."

With respect to recognition, the Committee on Natural

Resources, which in the U.S. House of Representatives exercises

jurisdiction over Native American-related legislation, has

instructed that:

"Recognized" is more than a simple adjective; it is a
legal term of art. It means that the government
acknowledges as a matter of law that a particular
Native American group is a tribe by conferring a
specific legal status on that group, thus bringing it
within Congress' legislative powers. This federal
recognition is no minor step. A formal political act.
it permanently establishes a government-to-government

A group of individuals of Native American descent that has been
lawfully recognized as a tribe in a political sense is known as a "federally
recognized tribe."

Handbook of Federal Indian Law, at 268 (1942 ed.).

'^Sections 3(c) and 11(b)(3) of ANCSA define a "Native village" as a
community a majority of whose residents on the 1970 census enumeration date
were Alaska Natives, which had at least twenty-five Native residents, and
which was "not of a modern and urban character."
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relationship between the United States and the
recognized tribe as a 'Momestic dependent nation," and
imposes on the government a fiduciary trust
relationship to the tribe and its members.
Concomitantly, it institutionalizes the tribe's quasi-
sovereign status, along with all powers accompanying
that status .... (emphasis added).

What formal political act ^^recognized" the Native residents

in each of more than two hundred Native villages as tribes in a

political sense? There was and, with a single exception, to the

present day there has been no such act.

The United States purchased the land that would be called

Alaska from Russia in 1867. But Congress did not focus its

attention on the nation's new possession until 1880 when the

Forty-Seventh Congress began considering whether to authorize the

non-Native residents of Alaska to organize a civil government.

By that date the objective of Congress's Indian policy had

evolved from clearing the public domain of the Native Americans

who had occupied it to preparing Native Americans who had

survived the clearing for citizenship."

On Capitol Hill the principal lobbyist who urged the

enactment of a bill authorizing the organization of a civil

government was the Presbyterian missionary Sheldon Jackson.

Jackson was also a prominent member of the group of Protestant

Rep. No. 103-781, at 2-3 (1994). Accord Cohen^ s Handbook of
Federal Indian Law, at 133-134 (2012 ed.).

14
See generally Final Promise.
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clergyman who advised Congress and the Secretary of the Interior

on Indian policy.In 1880 when Jackson testified before the

Senate Committee on Territories he described the Indian policy

that he recommended that Congress implement in Alaska as follows:

JACKSON: The people of Southeastern Alaska, the
Indians, live in comfortable plank houses,
from 40 feet by 60 feet ordinary size. They
have comfortable clothing; many of them dress
in European clothing . . . They have plenty of
comfortable food. It is not necessary that the
United States should feed or clothe them, or
make treaties with them. This enables us in

our Indian policy to take a new departure; and
treat them as American citizens. All that is

necessary to be done is to afford them
government and teachers, which they cannot
procure for themselves.

SENATOR: In other words, you mean to say that if we
should afford the protection of a well-
organized government, they would subordinate
themselves to the law of the United States?

That is your idea?

JACKSON: That is my idea.^®

In 1884 when it enacted the Alaska Organic Act^"' the Forty-

See Donald Craig Mitchell, Sold American; The Storv of Alaska Natives
and Their Land. 1867-1959 65-99 (2003)[hereinafter "Sold American^H (Sheldon
Jackson's involvement in Alaska and as the principal lobbyist for the
organization of a civil government described). See also Robert Laird Stewart,
Sheldon Jaclcson 319-320 (1908)("From the date of his first visit [to Alaska in
1877] he [Sheldon Jackson] sought interviews with members of Congress and
wrote letters to influential men of the nation, as well as appeals in the
public press, - urging the establishment of public schools and the formation
of a provisional government for the administration of justice and the
protection of life and property").

Statement of Rev. Sheldon Jackson, D.D., February 3, 1880, printed at
S. Rep. No. 47-454, at 13 (1882).

23 Stat. 24.
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Eighth Congress accepted Jackson's recommendation. Rather than

recognizing the several hundred ethnological tribes in Alaska as

tribes in a political sense, the Forty-Eighth Congress required

Alaska Natives living at all locations, including in communities

that subsequently would be designated as Native villages for the

purposes of ANCSA, to comply with the same civil and criminal

laws with which the non-Native residents of Alaska were required

to comply.

Two years later, in 1886 Alaska District Judge Lafayette

Dawson described Congress's Alaska Native policy as follows: "The

United States has at no time recognized any tribal independence

or relations among these Indians, [and] has never treated with

them in any capacity."^®

In 1885 Sheldon Jackson was appointed as the Department of

the Interior's General Agent for Education in the District of

Alaska. In that position, until his retirement in 1908, Jackson

supervised the administration of the schools the Department's

Bureau of Education operated in Native villages in Alaska.

In 1895 in a speech at the annual Lake Mohonk Indian Conference

Jackson explained to Commissioner of Indian Affairs Daniel

Browning, the members of the Board of Indian Commissioners, and

other Friends of the Indian who were in the audience that

In re Sah Ouah. 31 F. 327, 329 (D. Alaska 1886).
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We have no Indians in Alaska; we have natives. When

Alaska began to be developed, some wise man said: ''What
are you going to do with the natives? Do you want
reservations?" The answer was, "No." "Do you want
agents?" "No." "Do you want those people to be
sheltered behind the Indian policy of the Government."
"No: We do not want any Indian government at all."
"What do you want, then?" "We want citizenship right
from the start, and that the people should simply be
called natives." It was at first a constant fight to
keep them from being called Indians. We wanted to
commence where the friends of the Indian left off. We

wanted to avail ourselves of the experience of the past
on the Indian question: and so we have no Indians, we
have only natives. The natives have all the rights that
any white man has. There has never been a time since
the establishment of the courts in that land when a

native could not go into court, could not sue and be
sued, like any white man.^®

In 1908 Alaska District Judge Royal Gunnison described how

Alaska Natives fared in his courtroom as follows:

The control governmentally of the native has been left
to the district court and the commissioners, but that
control is punitive only. When the Indian breaks the
laws, established, by the way, for white men whose code
of morals and habits of life are different, the Indian
is hailed before the commissioner or the grand jury or
the district court, indicted, tried, usually convicted,
and sentenced to jail, oftentimes for matters which
under his native customs was not a crime. He serves his

term of imprisonment and returns to his people
bewildered and embittered, but not bettered. Weeks of
time and thousands of dollars in money are annually
spent in these futile endeavors to make the Indian
understand the white man's way and obey the white man's
law.

Address of Dr. Jackson, October 9, 1895, printed at 1895 Report of
the Board of Indian Commissioners, at 25 (1896).

20 Condition of Natives of Alaska, S. Doc. No. 60-257, at 2 (1908).
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In 1932 Secretary of the Interior Ray Lyman Wilbur

reaffirmed Judge Dawson's and Judge Gunnison's view of the law

when he informed Representative Edgar Howard, the chairman of the

House Committee on Indian Affairs, that ^Mt]he United States has

had no treaty relations with any of the aborigines of Alaska nor

have they been recognized as the independent tribes with a

government of their own. The individual native has always and

everywhere in Alaska been subject to the white man's law, both

Federal and territorial, civil and criminal.

The fact that since 1884 Alaska Natives had been subject to

the same civil and criminal laws as those to which the non-Native

residents of the District, later Territory, of Alaska were

subject did not mean that in communities that subsequently would

be designated as Native villages for the purposes of ANCSA the

jurisdictional situation was well understood or that there was no

semblance of local government in those communities. Rather, the

situation in Noatak, an Inupiat Eskimo village in the northwest

arctic, was typical. In 1933 J.B. Henderson, the teacher at the

school the Bureau of Indian Affairs (BIA) operated at Noatak,

21 Letter from Ray Lyman Wilbur, Secretary of the Interior, to the Hon.
Edgar Howard, Chairman, House Committee on Indian Affairs, March 14, 1932,
reprinted at Authorizing the Tlinait and Haida Indians to Bring Suit in the
United States Court of Claims; Hearing on S. 1196 Before the S. Comm. on
Indian Affairs.. 72d Cong. 16 (1932).

22 In 1932 Secretary Wilbur transferred responsibility for the
administration of all Native programs in Alaska, including the operation of
schools in Native villages, from the Bureau of Education to the BIA.
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reported:

There is a village council of seven men members which
are elected by the people. This council discusses and
passes on matters of the village which may be brought
to its attention and makes regulations as to village
life such as pertain to sanitation, police, and public
safety, etc., and is very worthwhile. It has no
strictly legal powers, of course, but as the community
is in support of it, it is an excellent nucleus for
dealing with such local matters as are not of
sufficient seriousness to bring before a U.S.
Commissioner. It derives its very limited powers and
local jurisdiction from custom and consent of the
community and that is power enough to get along with.
It works out very well in practice.

B. INDIAN REORGANIZATION ACT

In February 1934 Commissioner of Indian Affairs John Collier

sent a bill to Congress that Montana Senator Burton Wheeler, the

chairman of the Senate Committee on Indian Affairs, introduced

as S. 2755. The text of the bill had been written principally by

Felix Cohen.But the bill's content had been developed jointly

by Collier, Cohen, Assistant Commissioner of Indian Affairs

Secretarial Order No. 494, March 14, 1931.

23 .
Annual Report to the Commissioner of Indian Affairs of the School at

Noatak, Alaska, for the Year Ending June 30, 1933, Alaska School Service,
Office of Indian Affairs, U.S. Department of the Interior.

24
See David E. Wilkins (ed.). On the Drafting of Tribal Constitutions,

at XV and xxi (2006)("[In 1933] he [Felix Cohen] received a one-year
appointment from Nathan Margold, solicitor for the Department of the Interior,
as an assistant solicitor, expressly to help draft the basic legislation that
came to be known as the Wheeler-Howard bill, or the Indian Reorganization Act"
and "Cohen . . . did not work alone in drafting the IRA, although it appears
that he was its principal author"); Dalia Tsuk Mitchell, Architect of Justice:
Felix S. Cohen and the Founding of American Legal Pluralism, at 81 (2007)("In
retrospect. Collier recalled that the act [the IRA] was drafted by the
Solicitor's Office, ^particularly' by Felix Cohen").
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William Zimmerman, several other senior members of the BIA

bureaucracy.

Forty-eight pages long, S. 2755 consisted of sixty sections

divided into four titles.^® Because the purpose of the bill was

to reorder day-to-day life on Indian reservations in the

coterminous states, S. 2755 said nothing about Alaska Natives or

the Territory of Alaska.

The Senate Committee on Indian Affairs held six hearings on

S. 2755, after which, after listening to Commissioner Collier,

the principal witness, explain the bill. Senator Wheeler rejected

it. Wheeler then appointed a Subcommittee whose members would

write a new bill. But before the Subcommittee began work Wheeler

met privately with Assistant Commissioner Zimmerman {because the

Senator by then had tired of Commissioner Collier's dour his-way-

or-the-highway certitude). At that meeting Wheeler dictated to

Zimmerman what the provisions of S. 2755 were that, at least in

concept, he might be able to support.^'' As Wheeler explained when

25 .The history of the development of the content of and the drafting of
S. 2755 is described in Elmer R. Rusco, A Fateful Time; The Background and
Legislative History of the Indian Reorganization Act 176-208 (2000)
[hereinafter "Fateful Time^H .

26
The text of S. 2755 is printed at To Grant to Indians Living Under

Federal Tutelage the Freedom to Organize for Purposes of Local Self-Government

and Economic Enterprise; Hearing on S. 2755 before the S. Comm. on Indian

Affairs 73rd Cong. 1-15 (1934)[hereinafter "Senate IRA Hearings"].

27 Senator Wheeler's meeting with Assistant Commissioner Zimmerman is
described in Fateful Time, at 249-251.
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the Committee next convened, got together with the

Commissioner of Indian Affairs (sic) and went over the important

points that I thought were in controversy, and yesterday they

sent up this bill, which eliminates, it seems to me, practically

all of the matters that are in controversy."^®

The new bill, which Senator Wheeler introduced as

3. 3645 and whose text presumably was written by Felix Cohen, was

only ten pages long and consisted of only nineteen sections.^®

Section 19 contained a three-pronged definition of the term

^'Indian" that was nearly, although not completely, identical to

the definition of the term "Indian" that the Seventy-Third

Congress would enact as section 19 of the IRA. Section 19 also

contained this sentence; "For the purposes of this Act, Eskimos

and other aboriginal peoples of Alaska shall be considered

Indians."

When the Senate Committee on Indian Affairs convened to

review the new bill and Senator Wheeler asked Commissioner

Collier to explain what the law was regarding Alaska Natives that

made the inclusion of that sentence in section 19 appropriate.

Collier answered: "The law is that [Alaska Natives] are entitled

to educational aid, health aid, but otherwise are not under the

Senate IRA Hearings at 237.

The text of S. 3645 is printed at id. at 234-234.
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guardianship of the Government. The effect of [including the

sentence referencing Alaska Natives in section 19] will be to

extend the land acquisition and credit benefits to these Alaska

Indians who are pure-blood Indians and very much in need, and

they are neglected, and they are Indians pure and simple."^®

(emphasis added).

Section 10 of 3. 3645 authorized a ^^recognized tribal

authority" to petition the Secretary of the Interior to charter a

corporation that would be empowered to ^^take, hold, manage,

operate, and dispose of all collective and other corporate assets

and property of every description, both real and personal, and to

do such other things as are needed for the conduct of its

business, except that no authority is granted to sell any of the

land included within the limits of the reservation." (emphasis

added). A corporation also was authorized to borrow money from a

revolving fund for the purpose of ^^promoting the economic

development of such tribes and of their members." And section 13

of S. 3645 authorized the Commissioner of Indian Affairs "to

provide for the technical education of qualified Indians in the

various services and functions now or hereafter performed by the

Office of Indian Affairs."

Id. at 265.
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