























their benefit. There simply cannot be any doubt that the policies and goals of the IRA have not
been fully realized today—more than eighty years after its enactment. There continues to be a
need for the Department to support and actively implement the land-into-trust program in a
manner that is consistent with the IRA and for the benefit of Indian tribes. The Department
should be working to accomplish this goal, rather than seeking to undermine the land-into-trust
program.

2. How effectively does the Department address on-reservation land-into-trust
applications?

The current regulations provide sufficient standards to allow the Department to
effectively and adequately balance state and local interests with the trust responsibility when
evaluating land-into-trust applications (regardless of whether they are on- or off-reservation).
For example, the BIA notifies state and local governments when an Indian tribe seeks to have
land put into trust and provides them with the opportunity to submit comments on the tribe’s
land-into-trust application, including commenting on the potential impacts to state and local
regulatory jurisdiction, real property taxes, and special assessments. 25 C.F.R. §§ 151.10;
151.11(d); see also Written Testimony of Kevin K. Washburn, Assistant Secretary for Indian
bAffairs, Department of the Interior, before the Senate Committee on Indian Affairs, Oversight
Hrg. on “Indian Gaming — The Next 25 Years” (July 23, 2014) (“state and local governments . . .
have many opportunities to participate throughout the trust-acquisition process, [including] . . .
during the environmental review process under the National Environmental Policy Act.”). The
regulations also require BIA to consider jurisdictional issues and any potential conflicts of land
use that may arise in connection with the proposed trust acquisition. 25 C.F.R. §§ 151.10(e), (f);
151.11(a). At the same time, the BIA must also consider its authority to take land-into-trust, a

tribe’s need for additional land, the purposes for which it will be used and the ability of the BIA



to carry out its trust responsibilities on any new trust land. Id. §§ 151.10(a)-(c), (g); 151.11(a).
These considerations effectively allow BIA to consider concerns of state and local governments
in the context of the paramount goals of the IRA (or other statutes enacted to allow tribes to
acquire land in trust), which is intended to encourage the restoration of tribal homelands and
secure a land base on which tribes can engage in economic development and realize self-
determination.

The land-into-trust process also already takes adequate steps to provide reasonable notice
to interested parties and the public of the decision to take land-into-trust. BIA provides written
notice of its decision to acquire land-into-trust to all interested persons who make themselves
known during the application process, as well as state and local governments. Id. §
151.12(d)(2)(ii). Additionally, since 2013, BIA has provided expanded notice of its decisions
through newspaper publication. Id. at § 151.12(d)(2)(iii). This notice provides an adequate
opportunity for interested parties to seek administrative or judicial review of a land-into-trust
decision.

The current regulations have also been amended recently to encourage prompt review of
land-into-trust decisions to avoid lengthy delays in legal challenges. Prior to 2013, the
Department imposed a 30-day administrative waiting period before it would acquire title in trust
for the benefit of an Indian tribe after it made a positive decision to accept land-into-trust. See
former 25 C.F.R. § 151.12 (2012); 78 Fed. Reg. 67928 (Nov. 13, 2013). The waiting period
sought to ensure the opportunity for judicial review under the Administrative Procedures Act
(“APA”) of positive land into trust determinations. If a positive decision was challenged, the
Department would not acquire title until all litigation and appeals were resolved. The waiting

period was necessary because, at the time, prevailing Federal court decisions found that the law






The IRA gives the Secretary authority to acquire land in trust “within or without existing
reservations.” 25 U.S.C. § 5108. Federal courts have concluded that the text, structure, and
purpose of the IRA, as well as its legislative history, already sufficiently guide the discretion of
the Secretary when deciding to take land-into-trust. See, e.g., Mich. Gaming Opposition v.
Kempthorne, 525 F.3d 23, 33 (D.C. Cir. 2008), cert. denied 555 U.S. 1137 (2009); Shivwits Band
of Paiute Indians v. Utah, 428 F.3d 966, 973-74 (10th Cir. 2005), cert. denied 549 U.S. 809
(2006).

The Secretary’s authority to act is discretionary in most circumstances, and is guided by
the factors identified in the 151 regulations. The regulations do not require the Secretary (or the
Secretary’s authorized representative at the Bureau of Indian Affairs (“BIA”)) to reach any
particular conclusion with respect to any of the criteria in Section 151.10, do not specify the
weight to be given to any of the criteria, and do not require any particular balancing of interests.
See, e.g., Ziebach County, South Dakota v. Acting Great Plains Regional Director, 38 IBIA 227,
228-29 (2002). But proof of consideration of the factors that the BIA relies on must appear in
the administrative record. See, e.g., McAlpine v. Muskogee Area Director, 19 IBIA 2, 3 (1990),
citing City of Eagle Butte, South Dakota v. Aberdeen Area Dir., 17 IBIA 192, 196-97 (1989).

So, the Secretary should approve or disapprove an application when in her consideration
of the relevant factors approval or disapproval is warranted. To limit the Secretary’s authority in
a manner that mandates a specific outcome would be contrary to the broad authority granted
under the IRA and inconsistent with the goals of the IRA to restore tribal homelands. Making
arbitrary standards for approving or denying an off-reservation land acquisition would
completely fail to account for the varied histories of Indian tribes—histories that are directly

related to federal policies that were forced onto Indian tribes and repudiated by the IRA.



4. What criteria should the Department consider when approving or disapproving
an off-reservation trust application?

The existing regulations provide adequate criteria for evaluating off-reservation trust
applications. See 25 C.F.R. § 151.11. It is unclear whether the Department is asking a different
question here than Question 3 above or is seeking to create criteria, as requested in Question 5
below, which would result in the denial of an off-reservation land-into-trust application. The
questions appear to be similar and seek to limit the authority of the Secretary to approve off-
reservation land-into-trust applications. For the reasons stated in response to Questions 3 and 5,
no changes should be made to the existing regulations.

5. Should different criteria and/or procedures be used in processing off-reservation

applications based on:

a. Whether the application is for economic development as distinguished
from non-economic development purposes (for example Tribal
government buildings or Tribal health care, or Tribal housing)?

b. Whether the application is for gaming purposes as distinguished from
other (non-gaming) economic development?

¢. Whether the application involves no change in use?

The current regulations already subject off-reservation land-into-trust applications to
different criteria than on-reservation acquisitions and no more is needed. In addition to
justifying the need for the land and explaining the purposes for which the land will be used, if the
off-reservation acquisition is for business purposes an Indian tribe is required to provide a “plan
which specifies the anticipated economic benefits associated with the proposed use.” 25 C.F.R.
§ 151.11(a), (c). The regulations also subject off-reservation land-into-trust applications to
greater scrutiny depending on the distance from the tribe’s existing reservation. Id. § 151.11(b).
The Department should not create any additional criteria or procedures for evaluating land-into-

trust applications based on the proposed use of the land, regardless of whether it constitutes a

change in use.



Indian tribes need land for a variety of purposes and the need for the land shouldn’t be
subject to an arbitrary categorization—by the federal government—of what uses are more
important than others. To create such a hierarchy would be contrary to the purposes and goals of
the IRA. In enacting the IRA, Congress sought to revitalize and strengthen the institutions of
tribal government, see Morton, 417 U.S. at 543, Iowa Mutual Ins. Co. v. LaPlante, 480 U.S. 9,
14 n.5 (1987), Fisher v. District Court, 424 U.S. 382, 387 (1976), and “‘rehabilitate the Indian’s
economic life and to give him a chance to develop the initiative destroyed by a century of
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oppression and paternalism’” so that a “tribe taking advantage of the Act might generate
substantial revenues for the education and the social and economic welfare of its people.”
Mescalero Apache Tribe v. Jones, 411 U.S. 145, 151-52 (1973) (citations omitted). These are all
principles which have served as the foundation for federal Indian policy in the modern era of
Tribal Self-Determination. See California v. Cabazon Band of Mission Indians, 480 U.S. 202,
219 (1987); White Mountain Apache Tribe v. Bracker, 448 U.S. 136, 143 & n. 10 (1980).
Moreover, while Indian tribes need land and resources to build sustainable tribal housing
and run tribal government programs, land is also often need economic development before tribes
can successfully achieve these goals. See Michigan v. Bay Mills Indian Cmty., 134 S. Ct. 2024,
2043 (2014) (Sotomayor, J., concurring) (“[T]ribal business operations are critical to the goals of
tribal self-sufficiency because such enterprises in some cases ‘may be the only means by which a
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tribe can raise revenues.’”) (internal quotation marks and citation omitted). Land for economic
development can therefore sometimes be more important to tribal self-sufficiency and self-
determination. Prioritizing land-into-trust applications based on the use of the land ignores the

reality that all Indian tribes are different and seek to acquire land in trust for a variety of reasons

depending on the needs of the tribe and its community.



Tribal needs also change over time. Question 5(c) implies that the land-intro-trust
regulations should include a mechanism for taking land out of trust if a tribe seeks to change the
use of its trust land—something the law does not permit. The Department should not, and
cannot, create a land-into-trust system in which applications are weighed and differentiated
based on uses deemed more or less important by the federal government.?> As stated by
Associate Deputy Secretary Cason, “Interior generally lacks the authority to restrict the use of
trust lands as this would be an infringement upon tribal sovereignty and self-government.” Cason
Testimony (July 13, 2017). Such system would also violate the Privileges and Immunities Act
passed by Congress in 1994, which provides:

(f) Privileges and immunities of Indian tribes; prohibition on new regulations

Departments or agencies of the United States shall not promulgate any regulation

or make any decision or determination pursuant to the Act of June 18, 1934 (25

U.S.C. 461 et seq., 48 Stat. 984) 1 as amended, or any other Act of Congress, with

respect to a federally recognized Indian tribe that classifies, enhances, or

diminishes the privileges and immunities available to the Indian tribe relative to

other federally recognized tribes by virtue of their status as Indian tribes.

(g) Privileges and immunities of Indian tribes; existing regulations

Any regulation or administrative decision or determination of a department or

agency of the United States that is in existence or effect on May 31, 1994, and

that classifies, enhances, or diminishes the privileges and immunities available to
a federally recognized Indian tribe relative to the privileges and immunities

2 To the extent the Department is seeking to draw a distinction between land-into-trust applications for gaming and
those for other purposes, whether an Indian tribe can acquire land in trust and whether an Indian tribe can engage in
gaming on the land are two distinct legal inquiries. The Indian Gaming Regulatory Act (“IGRA”) controls issues
related to Indian gaming, including whether land is eligible for gaming, and the IRA only address whether land can
be taken into trust under Section 5. Congress made clear that nothing in the IGRA process could impact a tribe’s
ability to take land into trust. See 25 U.S.C. § 2719(c) (“Nothing in this section shall affect or diminish the authority
and responsibility of the Secretary to take land into trust.”). The statutory and regulatory requirements related to
gaming have no applicability and should not be added or collapsed into the land-into-trust process. Concerns
regarding the expansiveness of Indian gaming as it relates to the land-into-trust process are also unfounded. As
Associate Deputy Secretary Cason recently acknowledged, “the Department receives only a minor percentage of
applications for gaming versus other applications.” Cason Testimony (July 13, 2017); see also Written Testimony of
Kevin K. Washburn, Assistant Secretary for Indian Affairs, Department of the Interior, before the Senate Committee
on Indian Affairs, Oversight Hrg. on “Indian Gaming — The Next 25 Years” (July 23, 2014) (“Of the over 1,700
successful trust. acquisitions . . . since . . . 2009, fewer than 15 were for gaming purposes and fewer were for off-
reservation gaming purposes.”).



available to other federally recognized tribes by virtue of their status as Indian
tribes shall have no force or effect.

25 U.S.C. §§ 5123(f)-(g). The Department should have one goal—supporting tribes and their
ability to become self-sufficient.

6. What are the advantages/disadvantages of operating on land that is in trust
versus land that is owned in fee?

Without trust lands or the ability to restore tribal homelands that have been decimated by
past failed federal policies, tribes cannot fully realize self-determination or self-governance.
When an Indian tribe operates governmental programs and services or economic development
enterprises necessary to support its citizens on fee lands, it does not have the same governmental
autonomy and authority over its land base and members that it would have on trust lands. When
tribes hold land in trust, state law is generally not applicable to Indian affairs, absent the consent
of Congress. Rather, land held in trust for the benefit of Indian tribes is generally only subject to
tribal and applicable federal laws. Tribal laws vary from one tribe to another and allow Indian
tribes to balance traditional and customary laws with modern laws in a manner that is best suited
to a particular tribe.

In addition, lands held in trust are not subject to state and local taxation and cannot be
lost due to foreclosure. See, e.g., Cass County, 524 U.S. at 114 (explaining that Section 5 of the
IRA, which grants the Secretary authority to take land into trust, also exempts the land from state
and local taxation); Okla. Tax Comm'n v. Sac & Fox Nation, 508 U.S. 114, 125 (1993)
(concluding that “presumption against tax taxing authority applied to all Indian country, and not
just formal reservations™).

Even today, most tribes lack an adequate tax base to generate government revenues and

others have few opportunities for economic development. Trust acquisitions are critical to



providing tribes with an additional land base to support economic development, including energy
and natural resources development. See e.g., Statement of James Cason, Acting Deputy
Secretary, Department of the Interior, Before the House of Representatives Subcommittee on
Indian, Insular and Alaska Native Affairs, “Comparing 21* Century Trust Land Acquisition with
the Intent of the 73™ Congress in Section 5 of the IRA” (July 13, 2017) (“From energy
development to agriculture, trust acquisitions provide tribes the flexibility to negotiate leases,
create business opportunities, and identify the best possible means to use and sell available
natural resources”) (“Cason Testimony™).

Trust acquisitions also provide tribes the ability to enhance housing opportunities for
their citizens. This is particularly necessary where many reservation economies require support
from tribal government to bolster local housing markets and provide job opportunities in order to
offset high rates of unemployment. Additionally, trust lands provide the greatest protections for
many tribal communities who rely on subsistence activities, like hunting, fishing and gathering.
See id. (“restoration of tribal land bases reconnects fractionated interests and provides
protections for important tribal cultures, traditions, and histories™).

7. Should pending applications be subject to new revisions if/when they are
finalized?

There is no need to change to the current land-into-trust regulations. However, if the
Department decides to make changes despite strong tribal opposition, pending applications
should not be subject to new revisions. All pending applications were submitted under the
assumption that the current regulations would apply, and information was submitted based the
requirements of the existing regulations. Subjecting pending applications to any new or different
requirements would require tribes to expend additional resources to meet new requirements or

amend pending applications. This would also result in additional processing delays.



8. How should the Department recognize and balance the concerns of state and
local jurisdictions? What weight should the Department give to public
comments?

The current regulations already provide an adequate opportunity for state and local
jurisdictions, as well the public to weigh in on land-into-trust decisions. The Department must
not confuse the procedural opportunity for state and local governments to be heard with respect
to trust land decisions, with some broader, but wholly unfounded, notion that these third parties
have a substantive right to prevail on the merits or to veto a land-into-trust decision.

The Department must recognize that the land-into-trust acquisition process is an
important aspect of federal Indian policy and keep in mind that Section 5 of the IRA is intended
to reverse the wrongs of prior federal policies and to help revitalize tribal self-government by
taking land into trust for tribes. Indeed, it is not disputed that the Department should be
informed regarding the concerns of state and local governments and others who may be affected
by trust land decisions. But as discussed above, the current regulations already provide a process
to take these concerns into account. The United States is duty bound to make its decisions based
on the law, consistent with its trust responsibility to Indian tribes. State and local government
concerns cannot change the law or the government’s obligations as trustee.

The IRA does not say that the Secretary may take land into trust for the tribes only if no
one objects or only if there is a consensus on all issues. Rather, the IRA provides a clear policy
in favor of taking land-into-trust as a mechanism for achieving the self-determination goals of
the Act and ameliorating the harm done by the federal government in taking so much from the
tribes throughout the history of the United States. The policy of Congress in the IRA — not the

current political or other interests of state and local governments — must control the land-into-

trust process.



9. Do Memoranda of Understanding (MOUs) and other similar cooperative
agreements between tribes and state/local governments help facilitate improved
tribal/state/local relationships in off-reservation economic developments? If
MOUs help facilitate improved government-to-government relationships, should
that be reflected in the off-reservation application process?

MOUs can, in certain circumstances, help facilitate tribal, state and local relationships.
However, MOUs are not always possible or appropriate. Any decision to enter into an MOU
with state or local governments should be left to discretion of each Indian tribe. A tribe applying
to have land placed in trust is required to identify the land and to provide adequate information to
demonstrate that the trust land acquisition will further the broad policies of the IRA. Beyond
this, a tribe should not be required to anticipate or address concerns that are often not even
related to its trust acquisition by state and local governments. Many issues a state or local
government may want to include in an agreement will have no bearing on particular applications.
For example, if a tribe is seeking to have land put into trust for a bison range, issues relating to
sanitation, utility services and the like will simply not be pertinent. States and local governments
could, however, refuse to enter into an MOU unless the tribe agrees to address all of these
unrelated issues in an agreement for not just the land the tribe is seeking to acquire, but for all
current or future trust lands — no matter what the nature of the trust land application.

Requiring these types of agreements would effectively provide state and local
governments a veto power over all land-into-trust decisions. This would also allow state and
local governments to improperly insist on making state and local laws applicable on trust land,
absent any authorization from Congress for such an encroachment of state and local authority.
Any such approach is simply inconsistent with the Constitutionally-grounded role of the federal

government over Indian affairs and the specific intent of Congress in Section 5 of the IRA.

Furthermore, this question implicitly assumes that most land-into-trust applications are



controversial and don’t have the support of state and local governments. To the contrary,
Associate Deputy Secretary Cason recently testified that “[o]verall, land into trust acquisitions
are uncontested transfers that often have local support.” Cason Testimony (July 13, 2017).

10. What recommendations would you make to streamline/improve the land-into-
trust program?

Any improvements to the land-into-trust program can be made at the policy level and do
not require regulatory changes. The Department should ensure that all agency and regional
offices have enough staff that is properly trained in the land-into-trust process to ensure that
applications are processed and reviewed in a timely manner. Given the Department’s current
reorganization and staff reduction efforts, Indian Affairs and the current land-into-trust program
must be protected. The Department should make land-into-trust a priority in terms of both

staffing resources and in its presidential budget requests.



