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TUESDAY, JANUARY 28, 2020
10: 00 A M

MS. APPEL: Good norning. Welcone
to the tribal consultation on our proposed rule for
Federal Acknow edgment of Alaska Native Entities.
My name is Liz Appel. I'mwth the Office of
Regul atory Affairs and Col | aborative Action under
the Assistant Secretary for Indian Affairs, and I'1l|
| et our panelists introduce themsel ves.

MR PARTESOITI: Good norning. M
name i s John-M chael Partesotti, and |I'man Attorney
Advisor in the Division of Indian Affairs at the
Department of the Interior.

MR SCHERER  Hell o, everyone.
Kyl e Scherer, Deputy Solicitor for Indian Affairs.

MR FLEMNG And I'm Lee Flemng,
Director of the Ofice of Federal Acknow edgment.
Thank you for com ng.

MS. APPEL: We have a small enough
group here, if you all want to introduce yourselves
t 00.

MS. BENNETT: Good norning. M
name i s Hel ene Bennett. | amthe manager for Tri bal
Operations and Sel f-Governance with Tlingit & Haida.
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MS. GATTI: Good norning. |I'm
Heather Gatti. |'m Special Assistant to President
Peterson for Tlingit & Haida.

MR, PETERSON:  Good norning and
wel come to Juneau. |'mRichard Peterson, President
of Tlingit & Haida.

MS. PATA:  And good norning. |'m
Jackie Pata. |'mthe Second Vice-President for
Tlingit & Haida.

MS. APPEL: Thank you.

So | think our planis to run
through the PowerPoint presentation that we have
here, and | will do that to give an overview of the
proposed rule. And we have our folks fromthe
Solicitor's Office and the Ofice of Federa
Acknow edgnent to answer any of your questions.

In your packet that you got when
you signed in, there's the "Dear Tribal Leader”
letter and a copy of the proposed rule that was
publ i shed on January 2nd, and a copy of the
presentation as well.

So this is our first in-person
consul tation on the proposed rule. We'll be having
a public neeting this afternoon. And then on
Thursday we'll be in Fairbanks and al so have a
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tribal consultation and a public neeting there.
And then we'll also have a tel econference so that
anyone who i s unable to make the in-person
sessions, traveling in the winter in A aska, can
call in on the tel econference.

So since we have such a small
group today, feel free to interrupt with questions
as |'mgoing through this presentation, if | can
get the slides to nove forward. Ckay.

So for sone background, you
probably all know that in 1934, Congress enacted
the IRA the Indian Reorganization Act, and that
authorized tribes to organize for their common
wel fare. But nost sections of the IRA were
i napplicable to tribes in Alaska, so in 1936
Congress enacted what we call the Alaska IRA. And
that |egislation allows groups of Indians in Alaska
who are not already recogni zed by the federa
governnment as tribes to organize under the IRA and
becone eligible for IRA benefits.

And they can do that as |ong as
they denonstrate a conmon bond of occupation or
associ ation or residence within a well-defined
nei ghbor hood, community, or rural district. And we
call that colloquially the "comon bond" provision
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For the 1934 IRA provisions we
have the regulations at Part 83 in the Code of
Federal Regulations, and that sets out the process,
criteria, and appeal procedures for how the federa
government acknow edges Indian tribes.

So while we have that for the 1934
| RA, there is no parallel for the 1936 A aska I RA
inthe regulations. So there's nothing -- while
Al aska entities can go through the Part 83 1934 |IRA
process, there's no regulatory process if they want
to be acknow edged under that common bond standard.

To date the departnent has
approved the organization of nore than 70 entities
under the Al aska | RA comon bond provision, and
those have all been made through case-by-case
determ nations, relying on 1937 instructions and
ot her Al aska | RA contenporaneous guidance and
previous Al aska |IRA determ nations.

So the department started to seek
input fromtribes in the sumer of 2018 on whet her
a regulatory framework i s needed for this Al aska
| RA acknow edgnent process and criteria, and
several consultations and public hearings were held
through the spring of 2019.

The input we received mostly was
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questioning whether we really need a regulation for
the A aska-specific process. There was also a
concern as to whether a regulation woul d affect
tribes that are already recognized, and the
proposed regul ation would not. And nearly al
comrenters urged the department to move forward
with the final decisions on any outstanding
requests for acknow edgment under the Al aska | RA
while this rule-making process, if we ultimtely
underwent it, proceeded.

So the department, in review ng
that input, determned that there is a need for a
formal process to effectively carry out the Al aska
| RA, because the formal process set out in the
Part 83 regul ations does not account for that
conmmon bond standard that's stated in the Al aska
| RA.

As | nentioned before, there's no
effect on the status of currently recognized
tribes. And as far as any pending petitions for
acknowl edgment under the Al aska IRA, the
department, under the proposed rule, wll not
consi der any acknow edgment petitions submtted by
Al aska Native entities under the Al aska |RA during
the rulemaking. And if the rule is finalized,
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Al aska groups that previously submtted petitions
woul d then have to resubmt their petitions to
conformto the provisions in the final rule.

The proposed rul e published
January 2nd of this year, and it would establish a
proposed new process through which Al aska Native
entities could becone federally recognized,
federal |y acknow edged under the common bond
standard in the Alaska IRA. The proposed rule
woul d apply only to groups not currently on the
list of federally recognized tribes that the
department publishes each year

The rule would not inpair or
otherw se affect the existing rights and
authorities of any Alaska Native tribe that's
al ready recogni zed. And any Al aska Native entity
acknowl edged under this proposed rule, if
ultimately finalized, would be eligible to receive
all the services available to other federally
recogni zed tribes.

While the rule for the federal
acknow edgment process that's currently in effect
is at Part 83, the proposed rule would put the
Al aska | RA federal acknow edgment process and
criteria in Part 82.
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So, in large part, the proposed
rule, the Part 82, incorporates the requirements
and procedures for federal acknow edgnent that are
inthe current rule Part 83, but there are a
limted nunber of inportant distinctions that
reflect the Alaska |RA.

First is for denonstrating
geneal ogi cal and political descent. The proposed
rule requires descent froman A aska IRA-eligible
entity, as conpared to Part 83 which requires
descent froman historical Indian tribe

The start date for show ng
evidence of the entity under the proposed rule is
the date of the Alaska |RA enactnment, My 1, 1936,
and under Part 83 you have to start show ng
evidence as of 1900. Likew se, the period that you
have to show that you neet the criteria for under
the proposed Part 82 dates from 1936 to the
present, as opposed to 1900 to the present.

And then the fourth major
distinction between the proposed rule and the
current Part 83 process is that the proposed rule
has no review of previous federal acknow edgnent
clains. So in the current Part 83 process, if a
petitioner can show that the federal government
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recogni zed themat some prior date as an Indian
tribe, they can begin their start date as of the
date of that previous federal acknow edgment and
show, fromthat date forward, that they neet all
the criteria. But that's not in the proposed rule.

So just to give an overview,
anot her piece of this proposed rule is with regard
to secretarial elections. The proposed rule
establishes that the Al aska Native entities seeking
to hold a secretarial election under Part 81 woul d
first have to gain federal recognition to do that.
And this is consistent with past practices which
have focused on having the organizing entity
capabl e of establishing that governnent-to-
governnment relationship with the United States and
is also consistent with the IRA Al aska IRA and
Part 81, the secretarial election regulations.

As far as who reviews petitions,
it would be the Ofice of Federal Acknow edgnent,
which Lee is director of. And that office has
several experts -- anthropol ogists, historians,
geneal ogi sts -- who are all civil servants who use
their professional expertise to review petitions.
And then ultimately the final decision would be
i ssued by the Assistant Secretary for Indian
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Affairs.

The contents of the proposed rule
i nclude general provisions, which is the overal
purpose, definitions, et cetera; then the criteria
for federal acknow edgnment; and then the process
for federal acknow edgment. So we are going to
delve into each of these, and feel free to stop ne
at any tine if you have questions.

So some of the inportant
definitions to note are "Alaska I RA-eligible
entity,” and the proposed rule defines that as an
entity that, as of the date of the Alaska IRA
enactnent, was not recognized by the federal
government as a band or tribe, so not already a
federally recogni zed tribe; was organized on the
basi s of a comon bond of occupation, association
or residence; and was conprised of members
descending fromIndians in A aska.

As part of the documented
petition, the petitioner has to submt a claimthat
there is an Alaska IRA-eligible entity from which
it descends, and the proposed rule further goes
into each of those requirenents

So "common bond" is another
i mportant definition. A comon bond requires a
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clearly defined conmon interest shared and acted
upon by a group of Alaska Natives, distinguishable
fromother groups or associations. And thereis a
ot nore detail that the proposed rule goes into as
far as the departnment's interpretation of what a
common bond is and what an Al aska Native entity
woul d have to denonstrate in order to show that
conmon bond

So the definition of "Indians in
Al aska" or "Alaska Native" is taken fromthe
| egislation, and it includes terns that Congress
used back in 1934. It's adopted fromthe
definition of "Indian" provided in the I RA which
states that for the purposes of that Act, Eskinos
and ot her aboriginal peoples of Alaska are
consi dered | ndi ans.

"Menmbership list" is defined as a
list of all known current members of the petitioner
and nust include each nenber's full nanme, date of
birth, and current residential address.

The scope and applicability
section of the rule provides that the departnent
wi [l not acknow edge under the rule any entity
that's already petitioned for and been denied
federal acknow edgnent under Part 83, so we're not
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establishing an alternate route for a group that
has al ready been denied under the existing Part 83
regul ations.

It will not acknow edge an entity
that petitions and i s denied acknow edgment under
the eventual final Part 82. So an entity can't
petition under Part 82, ultimately receive a
negative final determnation, and then repetition

Any entity that's |ocated outside
of Alaska cannot use the Part 82 process, and any
entity that was recognized as a band or tribe by
the federal governnent on or before May 1st, 1936,
or was recognized by the federal government through
sone other neans and included on the list after
May 1, 1936; so basically any already-recognized
tribe.

Any entity that petitions and is
deni ed acknow edgment under the final Part 82 woul d
not then be able to petition under Part 83, so
that's the flip of what | was tal king about
earlier.

Eval uation of mandatory criteria
happens the same way as in the Part 83 process, in
that the standard of proof is reasonable |ikelihood
of the validity of the facts relating to each
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criterion, and it requires that the existence of
community and political influence and authority be
denonstrated on a substantially continuous basis.
So the petitioner nust show that overall continuity
has been nmaintained, even though there may be
interruptions or periods where evidence is absent
or limted.

The proposed Part 82 has seven
mandatory criteria, just as Part 83 does. The
i mportant distinctions between Part 83 are, as |
nmentioned before, the 1936 date rather than 1900,
and descent froman A aska IRA-eligible entity that
existed in 1936.

| feel like I'mmssing another
I mportant distinction, but we'll get there.

The process is very sinmlar also
to the Part 83 process, in that the petitioner
subm ts a docunented petition describing how it
meets criteria (a) through (f). DO does its own
review of criterion (g), which is whether
| egi slation forbids a governnent-to-governnent
rel ationship.

And then once the Ofice of
Federal Acknow edgment begins review, it provides
public notice that it's beginning review It first
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exam nes the second half of the criteria, (d),

whet her the entity has provided a governing
docunent; (e), whether the entity has shown descent
froman Alaska IRA-eligible entity since 1936; (f),
that the entity has unique nenbership; and then
(g), whether there is any legislation that forbids
or termnated the governnent-to-governnent

rel ationship.

So at the end of that review, the
O fice of Federal Acknow edgnent issues a finding
on those criteria only. That's the Phase |
finding. OFA then examnes the first three
criteria, which are really the nore, | think
| abor-intensive criteria -- the identification,
community, and political influence authority
criteria -- and then issues a Phase || proposed
finding. AS-1A the Assistant Secretary for Indian
Aifairs, reviews those findings and issues a fina
det erm nation.

At each phase of this process, OFA
provides technical assistance to the entity upon
request, and there are opportunities for appeals if
the proposed finding is negative. The petitioner
can object to the proposed finding and seek a
hearing before an admnistrative |aw judge. That
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adm nistrative law judge would then make a
recommendation to the Assistant Secretary, who
woul d consi der that recomrendation and OFA' s
proposed finding and issue a final determnation
And then once the Assistant Secretary issues a
final determnation, there is the possibility of
appeal to federal court.

As far as the tineline of howthis
noves al ong, the documented petition starts the
process, whenever the entity submts it. And then
whenever the Office of Federal Acknow edgment has
the opportunity in its workload, it begins review
and provides notice. And then within six months of
providing the public notice, the Ofice of Federa
Acknow edgment will issue a proposed finding on
Phase I. Wthin six months of that, OFAw || then
i ssue a Phase Il proposed finding.

Acknow edgnent happens when a
petitioner receives a positive final determnation
fromthe Assistant Secretary, and the petitioner
woul d then be a federally recognized tribe and
included on the next |ist of the federally
recogni zed tribes published in the Federa
Regi ster.

This is the last slide, but | fee
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like I mssed mentioning something major. COh. In
the criteria, obviously you have to show the conmon
bond, that you neet the conmon bond standard. |
think that's what | was mssing on that slide.

MS. PATA: So if | could -- first
of all, | apologize. | have to |eave to a doctor's
appointment. | couldn't reschedule.

But | wanted to make a quick
comrent or ask a quick question, and that had to do
with the common bond. So one of the things that |
see that is different -- and you're likely to hear
from President Peterson that our tribe supports
this proposed rule -- but, you know, one of the
problens that sone of our communities have
experienced under the IRA, Alaska | RA provision, is
that there would not necessarily be a direct
descendency of nembership from Al aska Natives

And so ny questionis -- | like
the | anguage about a conmon bond. | Iike the whole
provi sion about Al aska Natives. But once a tribe
becones recogni zed, are there limtations to their
nmenbership, or is the membership determned by the
tribes thenmsel ves?

So we've experienced in our
communi ties where, under the | RA provision, because
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it was not as clear in the comunities -- well,
clear, but that as long as you were an American
I ndi an, that you coul d becone a nenber of the
Al aska | RA, and now the Native Al askan nembership
I's marginalized

And so I'mjust curious. Is
that -- you know, does the comon bond flow
through, or does it stop at the point of
recognition and the tribe just determnes?

MR SCHERER  So an essentia
el ement of sovereignty is the ability of the tribe
to determne its own nenbership, you know. And
consistent with how we nove forward with Part 83,
the menbership list needs to sort of demonstrate
lineal descent fromthe historic tribe -- in this
case, the historic entity that woul d ot herw se be
| RA-eligible.

There is Supreme Court precedent,
U S. v. Rogers, that has stated that Congress
pl enary power only extends over Indians such that
there mght be alimtation on the inclusion in
menber shi p of individuals who | ack Indian descent.

MS. PATA: Correct, but you made it
clear that in the common -- you know, in the
recogni tion under this new proposed rule, that you'd
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be [ ooking for those that are groups of Al aska
Natives. And so if their membership has to be
direct descendents of Alaska Natives, woul d that
create a classification of menbership, or does

that -- or not? | guess .

MR FLEMNG \Vell, what we
envisionis -- it's like taking a canera shot on
May 1st, 1936.

MS. PATA: At that nonment in tine.

MR FLEMNG At that nonent in
time.

MS. PATA: That's what | figured.
Yes.

MR FLEMNG And if the
i ndividual s are together under this common bond, you
have that clear definition of who is associated with
that common bond on May 1st, 1936. And then the
group nust show, then, descent of the current
menbers going back to that May 1st, 1936, listing of
nmenber s.

MS. PATA: Cot it.

MR FLEMNG And so the current
menbership list -- when the group i s acknow edged,
and if they meet all the seven criteria, then that
current membership |ist becones the tribe's base
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roll fromwhich future nmenbers are derived. So
that's why it's inportant to have clear definition
at the start -- My 1st, 1936. See how the current
menbers descend fromthat entity in 1936, but also
there's the continuity of social and political

exi stence from 1936 to the present.

MS. PATA: Thank you.

MR FLEM NG That's consi stent
with how we've done it in Part 83, and the only
difference is that if you can show the conmon bond
in Alaska, you're given alnost a 36-year evidentiary
br eak.

MS. PATA: Right.

MR FLEMNG \Wich is like two
generations.

MS. PATA: Wich is definitely
appreciated for Al aska, so definitely appreciated.
| want to thank you for the work and the
clarification. | appreciate it. Thank you.

MR FLEM NG Thank you, Jackie.

MS. APPEL: Any other questions or
comments at this point?

MR PETERSON. Thank you. Again,
Richard Peterson. |'mPresident of Tlingit & Haida.
The Central Council of Tlingit & Haida Indian tribes
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of Alaska is just going intoits 85th year. W'l
have our tribal assenbly this April. And we're one
of the fewtribes in Al aska that aren't an |IRA
tribe. W're actually enacted by an act of

Congress. | think nost of you know that. O

course, | think it was in 1994, when Ada Deer put

out her list of federally recognized tribes in

Al aska, and she omitted Tlingit & Haida. And we had
to have a lawsuit and fight our way back and get our
recognition back. So this issue is near and dear to
our hearts.

W are in support, and | think one
of the things that our vice-president, Jackie Pata,
was pointing out of relevance is Tlingit & Haida's
enrollment is only Tlingits and Hai das, so no other
Al aska Native groups or American |ndians can
enroll. They have to have direct |ineal descent
fromour original rolls. So just kind of an
interesting fact.

| think, again, we are excited to
see this opportunity, though. | know that, you
know, in Al aska, the great state of Alaska, 229
federally recognized tribes may seemlike a |ot.
There's still some out there who are unrecogni zed
so | want to commend you folks for this work, the
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adm ni stration, for having this happen.

Now, | also think it's great that
you're making the rounds. It's winter in Southeast
Al aska, though, so I'mnot surprised to see a |ow
turnout just because of that. It's alittle bit of
a scary time for our village conmunities to comute
to Juneau. And as sone of you may know, our ferry
service is alnmost all but halted for the first tine
in our |ast 50 years, so travel is very cunbersone

So | want you to -- | only say
that so you don't feel disappointed or think it
wasn't worth coming to do these. | think that

turnout woul d have been better. And we'll do our
part to share sone of this on social media to make
sure that people are remnded that there's a
comrent period and they can submt those by e-nail
because | think you' Il see overwhel m ng support for
this effort.

So I"mnot going to hang around
all day, but | did want to be here to nake these
comments and let you know that Tlingit & Haida is
very supportive of this effort and to see nore
inclusivity for all of our tribes.

My only thing is, when you cone to
do these, check in the community for tribally owned
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venues. This could have supported our tribe.
Sonetinmes that's just an oversight, so |I'mnot
hamering you on that, but it's just sonething for
future reference. If you cone in, we have a far
nore beautiful hall. W have the best audio/video
in town.

Thank you. Gunal chéesh.

MS. APPEL: Thank you. Just for
the record, |'mpretty sure we did check first for
the Elizabeth Peratrovich Hall, because we have had
past consultations there. Thank you for your
coment s.

And | also want to rem nd everyone
and | encourage you to share the opportunity for
joining the consultation by tel econference that
we're having on February 6th. That number and
passcode is listed in the materials.

But if you have any questions or
comments in the neantine, feel free to contact any
of us or e-mail consultation@ia.gov. That's also
where we'll be accepting comments, as well as at
the locations listed in the Federal Register. And
the coment deadline is March 2nd, so there's stil
alittle bit of time to pull together witten
conments for anyone interested in doing that.
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After the March 2nd deadline, our
plan is to reviewall the coments and the
transcripts and neet internally to make changes
that are appropriate in response to the coments
and address comments, and then ultimtely publish a
final rule in the Federal Register. And once that
happens, typically there's a 30-day |ag before the
rule becones effective, but at that point the
process woul d be in place for Al aska Native
entities seeking federal acknow edgnent.

So that's all | have. Are there
any other questions or coments?

Vell, thank you for coming today,
and we really appreciate it. And we hope that we
get sonme -- you're welcone to also call into the
tel econference so that we can hear sone nore voices
for people who weren't able to travel today, but we
real |y appreciate you heading out in this weather.
Thank you

(Tribal Consultation concluded at 10:52 a.m)
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CERTI FI CATE
STATE OF ALASKA
FIRST JUDICIAL DI STRICT

|, LYNDA BARKER, Registered Diplomate Reporter
and Notary Public duly comm ssioned and qualified in
and for the State of A aska, do hereby certify that the
f oregoi ng proceedi ngs were taken stenograph|pallg
before me and thereafter reduced to typewiting by ne
or at n¥ di rection; _ , _

hat the foregoing transcript is a full, true,

and correct transcript of the proceedings, including

questions, answers, objections, statements, notions and
exceptions made and taken at the time of the foregoing
proceedln?s; ,

, That all docunents and/or things requested to be
included with the transcript of the proceedings have
been annexed to and included with said proceedings;

That | amnot a relative or enployee or aftorney
or counsel of any of the parties in these proceedings
nor a relative or enployee of such attorney or counsel
and that | amnot financially interested in said
proceedi ngs or the outcone thereof.

_ IN WTNESS WHERECF, | have set ny hand and
%ggbxed my Notarial Seal this 5th day of February,

LYNDA BARKER, RDR,

Notary Public for Al aska
hy conm Sssion expires:

51 6/ 2020
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