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TUESDAY, JANUARY 28, 2020
1:30 P.M

MS. APPEL: \Welcone, everybody, to
our public neeting on the Proposed Rule 25 CFR
Part 82, Federal Acknow edgment of Al aska Native
Entities. M name is Liz Appel. I'mwth the
O fice of Regulatory Affairs and Col | aborative
Action under the Assistant Secretary for Indian
Affairs, and with me are --

MR PARTESOTTI: John-M chael
Partesotti. ['man attorney in the Division of
Indian Affairs in the Department of the Interior.

MR SCHERER  Hello and wel cone.
Kyl e Scherer, Deputy Solicitor for Indian Affairs.

MR FLEMNG Lee Fleming. |'mthe
Director of the Ofice of Federal Acknow edgment.

MS. APPEL: And since we have a
smal | crowd today, do you want to introduce
yoursel f?

MR STEPETIN. |'m Martin Stepetin.
|"'mactually fromSt. Paul Island, A aska, and |
| earned about this issue down here in Southeast
because of the communities that are trying to be
recogni zed by the federal governnment as a tribe.
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And | worked up in the state office |last year and

| earned a | ot about it there. | worked with
Representative Dan Ortiz, and in his district there
are communities, nmore than one, that have --
Wangel| and a couple of other conmunities that are
within his district, that I conmonly heard fromhis
constituents that needed help with trying to be
organi zed and recogni zed by the federal governnment.
So | amvery much interested in |earning nore about
this.

MS. APPEL: So I'll run through the
presentation. You have a copy of the slides in your
handouts, along with a copy of the rule. And
basically we'll give you an overview of what the
departnent is proposing and why, and then we'll
delve into the contents of the proposed rule a
little bit.

So in 1934, Congress enacted the
| ndi an Reorgani zation Act, or IRA. And that
authorized tribes to organize for their common
wel fare, but nost of the sections of the IRA were
not applicable to Alaska Native entities, and it
essentially prevented nearly all A aska Natives
frombenefiting fromthe IRA's provisions.

So in 1936 Congress enacted what
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we call the Alaska IRA and that legislation allows

groups of Indians in A aska that are not already
recogni zed by the federal governnent to organize
under the I'RA and becone eligible for benefits as
long as they can denonstrate -- and this |anguage
s straight fromthe statute -- "a comon bond of
occupation, or association, or residence within a
wel | - defined nei ghborhood, comunity, or rura
district." And we call that the common bond
provi sion.

For the 1934 Al aska IRA, we have
regul ations on the books in the Code of Federal
Regul ations at Part 83, and those regul ations
govern federal acknow edgnent of Indian tribes by
setting out the process and criteria by which
petitions are evaluated for acknow edgment, and
then appeal procedures for appealing the
departnment's decision to acknow edge or not
acknowl edge a petitioner as an Indian tribe.

But while Part 83 inplenents the
1934 IRA, there is no parallel regulatory process
for the 1936 Al aska IRA, so there's no regulation

for entities to followto be acknow edged as tribes

by meeting the Alaska | RA common bond standard.
To date, the department has
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approved organi zation of more than 70 entities
under the Al aska I RA common bond provision, but
these have all been case-by-case determ nations,
based on 1937 instructions providing guidance on
how to organi ze and ot her guidance that's

cont emporaneous to the Al aska IRA as well as
previous determ nations under the Al aska IRA, and
those determ nations have nostly been reviewed by
the Office of the Solicitor.

To establish a regul atory process
to inplenent the Alaska | RA, the department started
consul ting on and having public neetings on this
i dea of whether a regulation was needed back in the
sumrer of 2018, and it held nultiple tribal
consul tations and public hearings through the
spring of |ast year.

The input received mostly were
questions as to why we need an Al aska-specific
regul atory process. W also had many who expressed
concern about whether a regulation would affect the
status of currently recognized tribes. And nearly
all who comented urged the departnent to issue
final determnations on the Al aska |RA petitions
currently pending before it before inplenmenting a
regul ation or guidance on the Al aska | RA
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The departnent reviewed those
comrents and transcripts and determned that there
is a need for an Al aska-specific regulatory process
to carry out the Alaska |RA provision, because the
formal process that's set out in the current
Part 83 does not account for that common bond
standard that's in the Al aska |RA

The effect on the status of
currently recognized tribes of a newrule on the
Alaska IRA -- there is no effect on the tribes at
all. The rule would only affect groups who are not
currently federally recogni zed who are seeking
acknow edgment as a tri be.

And then regarding consideration
of pending petitions, the departnent is proposing
that it will not consider any petitions submtted
by Alaska Native entities under the Al aska IRA
during this rule-making. And if the ruleis
finalized, any groups that previously submtted
petitions would have to resubmt their petitions to
conformto the final rule

The proposed rule published in the
Federal Register on January 2nd, and it proposes a
new regul atory process for federal acknow edgnent
under the Alaska | RA common bond standard. Again

Glacier Stenographic Reporters Inc.

Page 6



O© 00 N O O b W DN -

N NN R R R R R R R PR,
OB WNEF O OOWLWNOOUO MAWRNRO

Page 7

it applies only to groups that aren't currently
recogni zed, so if a tribe has been listed on the
list of federally recognized tribes that BlIA
publ i shes every year in the Federal Register, then
there is no need for it to go through this process.
And the regulation woul dn"t inpair or otherw se
affect the existing rights and authorities of any
tribe that's already recognized. Any Alaska Native
entity that ultimtely is federally acknow edged as
a tribe under the rule would be eligible to receive
all the services available to other federally
recogni zed tribes.

Mostly the new regul ation adopts
the framework of the current Part 83 1934 |IRA
regul ation, but there's a couple of inportant
distinctions. First, the proposed rule requires
descent froman Alaska IRA-eligible entity when the
petitioner is show ng geneal ogical and politica
decent, versus the current Part 83 requires the
petitioner to show descent froman historica
I ndian tribe.

The start date for evidentiary
standards under the proposed rule is 1936, the date
that the Alaska | RA was enacted; and for the
current Part 83, it's 1900.
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Li kewi se, the period to satisfy
evidentiary criteria under the proposed rule is
fromthe date of the Alaska IRA so 1936 forward to
the present, versus under the current Part 83, the
petitioner has to satisfy the evidentiary criteria
from 1900 to the present.

And then, finally, the proposed
rule doesn't have the option of show ng previous
federal acknow edgnent that's in the current
Part 83, and we can talk nore about that if that's
a question.

The proposed Part 82 has
provisions that clarify that if an Al aska Native
entity wants to have a secretarial election under
Part 81, it first has to gain federal recognition;
so Part 81 isn't aroute onits own to gain federa
recognition. And this is consistent wth past
department practices which focused on naking sure
that entities are capable of establishing the
governnent -t o- government relationship with the
United States, and it's consistent with the |RA
Al 'aska I RA, and our current Part 81 regulations.

Proposed Part 82 includes the
O fice of Federal Acknow edgnent as the expert
reviewers of the petitions. So under the ad hoc
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process that's currently happening, the Ofice of
the Solicitor plays a big role in reviewng
requests for acknow edgment under the Alaska |RA
But the proposed rule would have the Ofice of
Federal Acknow edgment, OFA, which Lee Flemng here
is the director of -- and OFA includes several
subject matter experts -- anthropol ogists,

hi storians, geneal ogists -- who are all civil
servants and apply their professional expertise to
review ng petitions. And so they would make
reconmendations on petitions to the Assistant
Secretary of Indian Affairs, who would ultimtely

i ssue the final decision whether to acknow edge the
Al aska Native entity as a tribe or not.

The proposed rule has three main
subparts, and we'll go into each of these. But
roughly the first subpart is just the overview,
definitions, purpose, that kind of thing. The
second subpart is the criteria for federal
acknowl edgment. So these are the standards that
the petitioner has to show, denonstrate that they
nmeet in their petition in order to be acknow edged.
And then the third subpart, Subpart C, sets out the
process for submtting a petition and what happens
at each step of the petitioning process.
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So we're going to delve into each
of these subparts, so I'll just pause here and see
i f anyone has any questions so far.

MR STEPETIN.  Ch, I'mjust -- you
know, this is the first time |'ve seen any of --
it's just the first tinme |'ve seen any of these, the

way that tribes came about in the past, | guess.
And |'mjust imgining that they're tried and
tested, but it's not like you guys are -- | don't

think this is sonething that any of you guys do on a
regul ar basis, so | think that the departnment has to
relearn these rules once they start exercising what
they have done in the past.

But is there a process to inprove
upon sone of these rules and processes so that the
Alaska ruling is protected fromany hol es that
mght be in the current rule, instead of just
making it the same exact way as the one in the
past? And we can do that now, so have we thought
of that? Has the department thought of that and
tried to mke it so that it's A aska-specific?

MS. APPEL: Sure. So the Part 83
that this proposed rule is nodel ed after was updated
in 2015, follow ng an extensive tribal consultation,
public conment period; so the departnment is pretty
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confident in the workability of those regulations
that are published.

MR FLEM NG Some of the

principles of the 2015 revisions focused on
timeliness, consistency, fairness, transparency, and
so those revisions were done with the Part 83.
Since we felt that those inprovements woul d make the
process easier and better, the decision was made to
work with that experience and information and create
those provisions for Alaska entities in the proposed
Part 82.

So there's a lot of experience,
training, and know edge that went into Part 83 and
the revisions to inprove that. This is being
applied to the Alaska entities. So we're confident
that a process will be put in place to ensure a
group that it will be reviewed, analyzed, and
eval uated with standards and criteria and due
process, and informed decisions can be made based
on the evidence.

MR SCHERER | would only add that
the regulations for the Lower 48, or the
i mpl ement ation of the Indian Reorganization Act of
1934, have been in place since 1978 and were, |
bel i eve, tw ce updated, most recently in 2015. And
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so hopefully every iteration of an update is an
ability to inprove upon the prior regulations in
force.

MS. APPEL: And | think we talked a
little bit about how Part 83 has been tweaked to
address the Alaska IRA, but we'll talk a little bit
nore about that as we go through.

Did you have any questions?

MS. EVOY: Heather Evoy. Aml
understanding correctly that DO is not doing
anything on previously submtted petitions? |Is that
correct? And the second part of that woul d be
then -- | guess ny question is why are they -- or
how many outstanding petitions for -- | can't really
use the word "acknow edgment." That just doesn't
flow well with nmy values, but if you understand what
|'"mgetting at.

MR FLEMNG Al right. So the
answer to the nunber of pending petitions -- we know
of two in particular, Qutuchec and Kanakanak. One
is near Dillingham and the other one is in Seward.
And then Valdez is another group that has been
wi shing to be established.

And recently there was a bill
introduced by Representative Don Young regarding a
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group called A exander, which was affected by the
1972 Settlement Act. They were designated as an
Al askan group, but because they did not have the
required 25 nenmbers under that legislation, they
were not recognized as a village, but they were
recogni zed as a group. And so that legislationis
suggesting that their status be elevated to an
I ndian entity.

So those are the four that are on
the radar screen. \Wat was the other part of your
question?

MS. EVOY: Well, I'mjust asking --

so if they're not, you know, being considered right
now and they have al ready gone through sonme sort of
process, then --

MR FLEMNG \ell, they haven't.

MS. EVOY: Oh, they haven't?

MR FLEM NG That's the point
They have not. And so this sets up a mechanismto
allow for a good review of their clainms and

Page 13

evi dence, analyzed and eval uated under standards and

criteria, and it also provides due process. And a
wel | -informed decision can then be nade by the
Assistant Secretary of Indian Affairs.

MS. EVOY: Thank you
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MS. APPEL: Al right. 1'Il keep
goi ng.

Anong the definitions that are
being proposed are "Alaska IRA-eligible entity,"
and that is defined as an entity that, as of
May 1st, 1936, the date the A aska | RA was enacted
was not federally recognized, was organized on the
basi s of a comon bond of occupation, association
or residence, and was conprised of members
descending fromIndians in Al aska.

So as part of its documented
petition, the petitioner also nmust submit a claim
of an Alaska IRA-eligible entity fromwhich it can
denonstrate descent and will denonstrate descent.
And the proposed rule further defines each of those
constituents requirenents.

Anot her definition that is key to
this proposed rule is "comon bond." And that's a
clearly defined conmon interest, shared and acted
upon by a group of Alaska Natives distinguishable
fromother groups or associations. And there is
addi tional |anguage in the proposal regarding that
"common bond," since that is really the key with
the Alaska IRA criteria.

"Indians in Alaska" or "Al aska
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Native" -- the definition is taken fromthe |RA
whi ch states that Eskinos and other aborigina
peopl es of Al aska are considered Indians, so that
statutory | anguage has been folded into the
proposed rul e.

And "menbership list" is defined
as a list of all known current nenbers of the
petitioner, including each menber's nane, date of
birth, and current residential address.

The scope and applicability
section of the proposed rule clarifies that the
department will not acknow edge certain entities
under the rule. Those are entities that have
already petitioned for and been denied federa
acknow edgment under the current federa
acknow edgment process at Part 83; any entity that
petitions and i s denied acknow edgment under the
eventual final Part 82, assuming it's finalized;
any entity that is |ocated outside of Alaska; any
entity that was recognized as a tribe by the
federal governnent before 1936, or was recogni zed
by the federal government through some other neans
and included on the list after 1936; and any entity
that petitions and is denied acknow edgment under
the eventual final Part 82 will not be eligible for
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acknow edgment under Part 83 either. So a
petitioner cannot petition under both Part 82 and
Part 83. And if they are denied acknow edgment
under one, they can't then go to the other to seek
acknow edgment .

The departnment eval uates the
mandatory criteria using the same standard of proof
that is in the current Part 83 process. And that
standard is that a petition nust show a reasonabl e
l'i kel'ihood of the validity of the facts relating to
each criterion, and the proposed rule requires that
the existence of comunity, which is one of the
criteria, and political influence and authority,
which is another, be denonstrated on a
substantial ly continuous basis. So the petition
nust show that there has been overall continuity in
community and political influence and authority,
even though there may be certain gaps,
interruptions, or periods where evidence is absent
or limted.

There are seven mandatory criteria
that a petitioner would have to meet to be
acknow edged as a federal tribe under the Al aska
| RA under this proposed rule. There are also seven
mandatory criteria in the current Part 83 process,
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but, as | mentioned on a previous slide, there are
sone key differences in this proposed rule that
relate back to the Alaska I RA, as opposed to the
1934 | RA

So the first, which we call the
identification criterion: The petitioner nust have
been identified as an Al aska Native entity on a
substantial |y continuous basis since the date of
enactment of the Al aska | RA, 1936.

The second criterion, the
comunity criterion: The petitioner nust show that
it conprised a distinct community from 1936 to the
present.

The third: Exercise of politica
i nfluence and authority over nenmbers from 1936 to
the present.

The fourth -- so those first three
are really the resource-intensive criteria, and the
second four are a little bit |ess resource-
intensive. And | nmention that because the review
process i s broken up into two phases. So (d), the
petitioner has to provide their governing docunment;
(e), they have to show decent froman Al aska
|RA-eligible entity that existed on May 1, 1936;
(f), they have to show that their menbership is not
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conposed principally of persons who are nmembers of
another tribe; and then (g), which is the criterion
that the departnent researches, rather than the
petitioner needing to show, that no |egislation has
termnated or forbidden the federal relationship
with the entity.

The process for federal
acknow edgment begins when the entity submts a
docunented petition to the Ofice of Federal
Acknow edgnent, explaining how it neets all of the
criterion -- well, criteria (a) through(f), and
then the departnment |ooks at criterion (g).

When the Office of Federal
Acknow edgnment begins review, it provides public
notice of that. And then it exam nes the second
four criteria that | pointed out as part of Phase |
and issues a proposed finding first on those four
criteria and then looks at the first three criteria
and issues is a proposed finding on those criteria
as part of Phase II.

And then ultimately the Assistant
Secretary for Indian Affairs reviews OFA s findings
and issues the final determnation as to whether or
not to acknow edge the entity as a federal tribe.

At each phase of the process, COFA
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provi des technical assistance. And if a proposed
finding that OFA issues is negative, the petitioner
can ask for a hearing before an admnistrative |aw
judge. After the hearing, the judge would then
make a recommendation to the Assistant Secretary,
who woul d then review that recommendation, along
with OFA's proposed finding, and issue a fina
determ nation. And then once the fina
determnation is issued, there is the opportunity
to appeal that final determnation to federa
court.

As for the tinmeline of the
process, the docunented petition submission by the
entity starts the process. And then when COFA's
workl oad al lows, it begins that Phase | review and
provides the notice that it's beginning the review
Wthin six nonths of issuing notice that it's

begi nning that Phase | review, OFAw || issue the
Phase | proposed finding, and then wthin six
months of that will issue the Phase Il proposed
finding.

Acknow edgnent ul timately happens
when the petitioner receives a positive fina
determ nation. And at that point, the petitioner
is considered by the federal governnent to be a
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federally recognized tribe and will be included on
the next list of federally recognized tribes that's
published in the Federal Register.

Right now we're in the comment
period for the proposed rule, so we are having
tribal consultation and public nmeetings today in
Juneau and then Wednesday in Fairbanks. And on
February 6 we'll be having both a consultation and
public neeting by tel econference.

E-mail is the preferred method for
sendi ng comments, but we al so accept coments by
mail. That information is included in your packet.
And it can al so be submtted through
regul ations.gov. The coment deadline is Mrch
2nd. After all the comments have been submtted
the department will review the comments and the
transcripts and make changes as appropriate, and
ultimately publish a final rule in the Federa
Regi ster that would establish a Part 82 process for
acknow edgment of tribes under the A aska |RA

So that is this presentation. Do
you have any questions? Do you want to go back to
any specific slide?

MS. EVOY: No. | think that's
good. Thank you.
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MS. APPEL: Do you have anything?

MR SCHERER  Just to provide a
clearer picture of the consultation and public
meeting schedule, we did have a consultation and
public neeting concurrently with the Al aska
Federation of Natives neeting

SCHERER:  Thank you.

APPEL: Thank you for joining.
If you don't mind signing in, too, then we can make
sure the court reporter gets your name and

MS. EVOY: In Cctober?

MR SCHERER: Yes.

MS. APPEL: Yes. In Anchorage, we
di d.

MR SCHERER. It was better
at t ended.

MS. APPEL: Yes, a very large
group.

MS. EVOY: Al right. Well, thank
you.

MR.

MS.

everyt hi ng.
MS. EVOY: Geat. Thank you.
MS. APPEL: Thank you.
MR FLEM NG Thank you.

2:04 PM
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(Of record.)
2:14 PM

MS. APPEL: M name is Liz Appel
I"'mwith the Office of Regulatory Affairs and
Col | aborative Action, and that's under the Assistant
Secretary for Indian Affairs and Interior. W have
John-M chael Partesotti fromthe Office of the
Solicitor; Kyle Scherer, who may be joining us. |
think he's taking a call; and then Lee Flem ng, who
is our Director of the Ofice of Federa
Acknow edgnent. And that's al so under the Assistant
Secretary for Indian Affairs.

So this presentation -- you have
copi es in your handouts -- provides some background
on what we're proposing and why. And if you have
any questions, feel free to interrupt ne at any
time.

As background, in 1934 Congress
enacted the Indian Reorganization Act, the IRA
that authorized tribes to organize for their conmon
wel fare. But it was mostly inapplicable to A aska
Native entities, so Alaska Natives were
functionally prevented frombenefiting fromthe IRA
provisions. So in 1936 Congress enacted what we
call the Alaska IRA, and that allows groups of
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I ndians in Al aska not previously recognized as
tribes to organize under the IRA and becone
eligible for IRA benefits if they demonstrate a
common bond of occupation or association or
residence within a well-defined nei ghborhood,
community, or rural district. And that |anguage is
inthe statute, the Alaska | RA statute

V. have on the books in the Code
of Federal Regulations CFR Part 83, which governs
how we, at the executive branch, federally
acknowl edge Indian tribes under the 1934 |RA, but
there is no parallel regulatory process for
recogni zing Alaska Native entities as tribes under
the Alaska |RA in that common bond provision.

So far, when entities would seek
to be acknow edged as tribes under the Alaska |RA
the department has been review ng those requests on
a case-by-case basis, using 1937 gui dance and ot her
Al aska | RA cont enporaneous gui dance. And primarily
those requests have been reviewed by the Office of
the Solicitor.

So the department first started
reaching out to tribes and the public on whether a
regul atory process to inplement the Alaska | RA was
appropriate back in 2018 and hel d several triba
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consul tations and |istening sessions and public
hearings up through the spring of 2019.

And nost of what we heard was
questioning as to whether a regulation was really
needed to inplement the Alaska IRA  Severa
federal |y recognized tribes expressed concern as to
whet her a new regul ation or guidance woul d af f ect
their current status as federally recognized
tribes. And then nearly all that we heard from
urged the departnent to issue decisions on those
requests that were pending before it, before
i mpl ementing any new regul ation or guidance for the
Al aska | RA

MS. DABALUZ: How many out standing
petitions do you have for Southeast Alaska?

MR FLEM NG For Southeast Al aska
just overall there are four that we know of:
Qutuchec, which is in Seward; Kanakanak, which is
near Dillingham Valdez; and one that is attached to
a bill that was introduced by Representative Don
Young, Alexander. And apparently Al exander was
designated as a group under the Settlenment Act.
They did not have the required 25 nembers or nore,
so they didn't have that tribal status. That was
associated with the Settlement Act.

Glacier Stenographic Reporters Inc.



O© 00 N O O b W DN -

N NN R R R R R R R PR,
OB WNEF O OOWLWNOOUO MAWRNRO

MS. DABALUZ
MR, FLEM NG
MS. DABALUZ
that? In the Interior?
FLEM NG
APPEL:
in Southeast?

» 53

DABALUZ:

—

Sout heast, from wha
FLEM NG
DABALUZ

5 3

[nterior.

| can --

Page 25

Oh, ANCSA?
ANCSA, yes.
Al exander, where it

Al exander ?

Are any of those groups

None of themare

No, and that's why --
It"s probably the

MR. PARTESOTTI: Yeah. | don't
know if that's the sane as Point A exander, which is

on Baranof Island, so --

MS. DABALUZ
Sout heast, then.

MR. PARTESOTTI :
if it's the sane

MS. DABALUZ
t he same.

MR.

MR, FLEM NG
anot her --

MS. DABALUZ

Ch, that woul d be
But | don't know

| don't think it's

PARTESOTTI:  Ckay.

| think there is

['mnot even famliar
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with that name. It may not be a village. Mybe
it's the name of the overall group.

MR FLEMNG Well, since it was
| ess than 25 individuals at that time, nore than
likely it didn't get as much attention or such. And
so now they want to be elevated to tribal status,
and this proposed rule offers a mechanismfor --

MS. DABALUZ: For themto do that.

MR FLEMNG ~-- review of their
clai ms and evidence.

MS. DABALUZ: Thank you.

MS. APPEL: Ckay. So in the
departnent's responses to the input in the 2018-2019
sessions, the departnment determned that a formal
process i s needed to effectively carry out the
Al aska | RA, because the process that's set out in
the current regul ations does not account for the
common bond standard that's in the A aska | RA

There is no effect on the status
of currently recognized tribes with this proposed
rule. And as far as consideration of pending
requests, the department will not consider any
acknow edgment petitions submtted under the Al aska
| RA while this rule-making is in process.

If the rule is ultimately
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finalized, then Al aska Native groups that
previously submtted petitions woul d need to revise
or resubmt their petitions to conformto the fina
rule.

The proposed rul e published on
January 2nd, and we're currently in the public
comment period. The rule establishes a new
regul atory process through which Al aska Native
entities can become federally acknow edged under
the comon bond standard in the Alaska IRA. And it
applies only to groups that are not federally
recogni zed tribes already. So if a tribe has been
included on the Iist of federally recognized tribes
that Bl A publishes annually in the Federa
Regi ster, then this rule does not affect them

The rule would not inpair or
otherw se affect the existing rights and
authorities of any Alaska Native tribe that's
al ready recogni zed. And any Al aska Native entity
that petitions under the proposed rule, if it's
ultimately finalized, and is acknow edged under the
rule, would then receive all the services available
to other federally recognized tribes.

MS. DABALUZ: | have a question.

MS. APPEL: Yes.
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MS. DABALUZ: So under that
previous slide that you just had up, tribes that are
not -- groups that are not federally recognized
coul d submt an application to be considered in the
new | RA; right?

MS. APPEL: Right. Goups that are
not federally recognized could --

MS. DABALUZ: Coul d apply?

MS. APPEL: -- petition; right.
They coul d apply to be federally acknow edged under
the Al aska |RA

MS. DABALUZ: And how nany tribes
have been acknow edged as federally recognized
tribes under this admnistration? There has been a
couple. | know one by La Conner in Washington state
that was recently acknow edged.

MR PARTESOITI: Federally
acknowl edged in this admnistration? | don't
bel i eve any have been federally acknow edged by the
depart nent.

MS. APPEL: Right. There was
| egi sl ation acknow edging the six tribes in Virginia
and then Little Shell.

MR FLEM NG And Congress
recogni zed Little Shell most really.
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MR PARTESOTTI: That was all done
through Congress, not the departnent.

MS. DABALUZ: Oh, okay.

MR PARTESOTTI: Those ones in
particul ar.

MS. DABALUZ: Maybe that's the same
thing with La Conner. Gkay. Al right.

MS. APPEL: Yeah. The |ast one
federal |y acknow edged through the Part 83 process
was Pamunkey in Virginia.

MR FLEM NG They were the tribe
that was there when Jamestown was in existence in
1607 and Pocahontas and such. They still had their
colonial state reservation, and so their continued
existence -- the evidence that they presented was
just really unbelievable. And through a quirk of
history or their own choice, they never sought the
federal relationship. And so finally they said,
"All right. Let's doit." They didit. And they
met the criteria, and they were added to the |ist.

MS. DABALUZ: And then the other
foll owup question | have is, where would you find
an exanpl e of what the application is to become
federal |y recogni zed?

MR FLEMNG It has not yet been
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devel oped.

MS. DABALUZ: So how are tribes
getting federally recognized?

MR FLEMNG Oh, in Part 83, the
regulation itself outlines all the particular
provisions and steps, and it said in the reg that it
can be in any format. You just have to address
these particular --

MS. DABALUZ: Al of the things
that are on there?

MR FLEM NG Yes.

MR PARTESOTTI: And the website of
the Ofice of Federal Acknow edgment is quite
hel pful . They post a lot of documents on there.

MS. DABALUZ: GCkay. Thank you.

You have a small| audience, but
this small audience has a | ot of questions.

MR FLEMNG Hey, that's great.

MS. DABALUZ: | used to work for
the BIA and ny dad is really trying to get me going
to turn his hone village into a reservation. |
said, "l don't knowif | can do that, Dad."

MS. APPEL: Ckay. So in large
part, the proposed rule, which is Part 82, follows
the sanme requirenents and procedures as the current
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the petitioner show decent froman Al aska
|RA-eligible entity, as opposed to Part 83 which
requires descent froman "historical Indian tribe."

Second, the start date for the
evidentiary standards under the proposed rule woul d
be May 1st, 1936. That's the date that the Al aska
| RA was enacted. And under the current Part 83
regul ations, the start date is 1900.

Li kew se, the period to satisfy
the evidentiary criteria under the proposed rule
dates from 1936 to the present, that the
evidentiary criteria have to be shown over that
time period, vs. Part 83 has 1900 to the present.

And then the other mgjor
distinction is that the proposed rule doesn't have
any opportunity for an entity to claimthat they
were previously federal ly acknowl edged. That's in
the current Part 83, and allows the group then to
be -- the start date to be the date of that
previous federal acknow edgnent to the present,

Glacier Stenographic Reporters Inc.



O© 00 N O O b W DN -

N NN R R R R R R R PR,
OB WNEF O OOWLWNOOUO MAWRNRO

Page 32

rather than 1900.

MS. DABALUZ: \What would be the
advant age of being an Alaska | RA versus a federally
recogni zed tribe?

MR FLEM NG Under Part 83, the
difference is 36 years, so there's a 36-year
evidentiary benefit for an Al askan entity. They
woul dn't have to go back to 1900.

MS. DABALUZ: (kay.

MR FLEMNG They would start in
1936, which is about two generations of information;
soit's a break.

MS. DABALUZ: (Ckay.

MS. APPEL: The proposed rule
clarifies that before seeking a secretarial
election, an entity would have to first gain federal
recognition; so an entity couldn't use a secretarial
el ection process as a neans to gain recognition.
They first would have to become federally
recogni zed, and that's consistent with past
departnment practices and the regulations that are
al ready on the books.

MS. DABALUZ: Do you know how | ong
that takes to becone federally recognized?

MR FLEMNG | think we're going
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to go over some tinelines here comng up.

MS. DABALUZ: (kay.

MR FLEM NG But part of the work
i's done by the group itself in gathering the
evidence and preparing their nmenbership list and
getting all that put together. And when you follow
the provisions on how to put together your
documented petition, that is the key that opens the
door. \hen you submt that, then a lot of the tinme
frames begin.

MS. DABALUZ:  Uh- huh.

MR FLEMNG So the tine spent in
preparing is up to the group, and they can take
their own time in making sure that they're getting
everything put together. But she'll be going over
the process timelines here in a mnute.

MS. DABALUZ: (Ckay.

(Kyle Scherer enters the room)

MR FLEMNG This is Kyle Scherer,
Deputy Solicitor.

MS. APPEL: Ckay. Under the
proposed rule, it's the Ofice of Federal
Acknow edgnent, OFA, that reviews the petitions.
OFA is who reviews petitions under the Part 83
process. And that office is conposed of
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ant hropol ogi sts, historians, geneal ogists, all of
whom use their professional expertise to review each
petition. And OFA submts recommendations
essentially to the Assistant Secretary for Indian
Affairs, who ultimately issues the final decision

The proposed rule is broken down
into three main subparts that we'll go through
There's the first, general; second, the criteria
that a petitioner has to neet for acknow edgment;
and then third, the process for getting federally
acknow edged.

There are some inportant
definitions in the proposed rule, including "Al aska
|RA-eligible entity," since a group has to nmake a
claimthat they descend froman Alaska IRA entity.
So that's an entity that, as of the date of the
Al aska |RA, May 1, 1936, was not recognized as a
tribe by the federal governnent and was organi zed
on the basis of a comon bond of occupation,
associ ation, or residence, and was conprised of
menbers descending fromlndians in Al aska.

As part of its documented
petition, the petitioner has to submt a claim-- |
just said that -- an Alaska IRA-eligible entity
that it descends from and the proposed rule goes
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further into each of these requirements.

"Common bond, " of course, is a key
definition. It's a clearly defined comon
interest, shared and acted upon by a group of
Al aska Natives, as distinguished from other groups
or associations. And there is additiona
regul atory |anguage proposed that delves further
into what the common bond has to consist of.

The proposed rule takes the
statutory definition that's provided in the IRA for
Indians in A aska, or Alaska Natives, and it
defines "nenbership list" to include information on
each nenmber's name, date of bhirth, and current
residential address.

Under the scope and applicability,
the proposed rule provides that the departnment is
not going to acknow edge certain entities under the
rule. Those are entities that have already gone
through the Part 83 process and been denied
acknow edgment. Petitioners that go through this
new process and are denied can't then repetition.
Any group that is |ocated outside of Al aska
couldn't use this new regulation. And then anyone
that was recognized as a tribe by the federa
government on or bhefore 1936 or was recognized by
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the federal governnent through some other means and
included on the Iist of federally recognized tribes
after 1936 coul d not go through this process.

MS. DABALUZ: So | have a question.

MS. APPEL: Yes.

MS. DABALUZ: The fourth bul | et
down says, "Was recognized as a band or tribe by the
federal governnent on or before May 1, 1936."

MS. APPEL: Yes.

MS. DABALUZ: Central Counci
they were recogni zed through Congress in 1935
through the Jurisdictional Act. And if Juneau
Tlingit & Haida Conmmunity Council wants to apply to
becone federally recognized, and we have 7,000
tribal citizens, would that bullet prevent us from
appl yi ng?

MR SCHERER  That seens like a
very fact-specific question, and so | think, w thout
nore information on the particulars of the
situation, I'mnot sure that any of us would be in a
position to issue any advice.

MR PARTESOTTI: And I'll just note
that that term"recognition prior to 1936" -- that
requi renent comes fromthe Al aska |IRA | anguage
itself, where it says "G oups not heretofore
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recogni zed can take advantage of the Al aska IRA
provision." And so if there was recognition before
1936, or May 1st, 1936, that petitioning group could
still apply under Part 83, for exanple.

And secondly, we are interested,
as | believe we note in the |language here, in
getting -- or hearing concerns or coments about
groups and sort of what "recognition" mght nean in
this context, you know, what |evel of specificity
of recognition was required. Because, you know,
you can be recognized -- | nean, there is a whole
range of sort of recognition that could be taking
place prior to 1936. And so, you know, we woul d
encourage you, if you have a specific exanple in
mnd, to look at the |anguage and see whether this
woul d be problematic fromyour standpoint.

MS. DABALUZ: (Ckay.

MR FLEMNG One of the criteria
I's uni que nenbership. The group nust not have
nmenbership in other entities.

MS. DABALUZ:  Uh- huh.

MR FLEMNG So if the entity that
you mentioned, the Central Council --

MS. DABALUZ: Yeah. That's Tlingit
& Haida. They were here this norning.
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MR FLEM NG Ckay.

MS. DABALUZ: Yeah. And then
bel ong to Juneau Tlingit & Haida Comunity Council
which is a political subdivision, and that's over
7,000 tribal citizens that are under the conpact of
Central Council. And in the past we've had
di scussi ons about becom ng federally recogni zed.

MR FLEM NG  Ckay.

MS. DABALUZ: So it would actually
be comi ng out of the conpact.

MR FLEMNG | guess | would say
that if you are wishing to consider going under a
process, if this is established, that criteria (d),
(e), (f), and (g) are reviewed. (f) Would be the
uni que menber ship.

MS. DABALUZ:  Uh- huh.

MR FLEMNG So there woul d be
sone technical assistance for caution, concerns that
coul d be expressed to further understand, but we'd
have to see the evidence that may be involved in the
relationship between a federally recognized tribe
already on the list and another entity that may be
cl osely associ at ed.

MS. DABALUZ:  Uh- huh.

MR FLEMNG And then we'd be able
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to give technical assistance on how to proceed or
not proceed, depending on what the issue is.

MS. DABALUZ: |'mone of 7,000
tribal citizens that wants federal recognition. |
don"t know about the other 6,999, but it's come up
before as a group.

MR FLEMNG In the scope of the
regul ation, too, you'll note that groups that are
associ ated or splinter fromfederally recognized
tribes -- the scope indicates that they would not be
acknow edged under the process. But | don't know
what the relationship is politically between the
7,000- nenmber group and the federally recognized
tribe, so it would be difficult to say anything nore
until we saw some clains and evidence.

MS. DABALUZ: W get along fine,
but at sonme point, you know, as our membership
grows, we shoul d be thinking about being nore
autononous. Ckay. Thank you.

MS. APPEL: | think I already
mentioned the last bullet. Basically, if you go
through Part 82, then you can't go through Part 83
and vice versa

Subpart B addresses the mandatory
criteria and the standard of proof that the
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departnment is going to use, and that's the same
standard of proof that's in the current Part 83
process. The petition has to show a reasonabl e
l'i kel'ihood of the validity of the facts relating to
each criterion, and the petition also has to show
the existence of comunity, which is the second
criterion, and political influence and authority,
which is the third criterion, on a substantially
continuous basis. And that substantially
continuous basis means that overall continuity is
mai ntai ned, even though there may be interruptions
or periods where there is limted or no evidence.

The seven nmandatory criteria are
much |ike the criteriain Part 83, with the
differences that we mentioned before, where the
measure is fromMy 1st, 1936, forward. So the
first criterionis the entity has to be identified
as an Al aska Native entity on a substantially
continuous basis since 1936 to the present.

Second, the community criterion
The entity has to be conprised of a distinct
community from 1936 to the present. The entity has
to exercise political influence and authority over
its menbers from 1936 to the present, and then the
entity has to showits governing document
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describing its nembership criteria and governing
procedur es.

The nenbers of the entity have to
descend fromthe Alaska I RA-eligible entity that
existed on May 1, 1936. The petitioner's
menber ship cannot be conposed principally of
persons who are members of another tribe.

And then the last criterion is one
that the departnment takes the burden of proving,
that there is no legislation that termnnated or
forbids the federal relationship.

The process for federa
acknow edgment starts when an entity subnmts a
documented petition to OFA, explaining how it meets
the criteria. And then OFA, when it begins review
provi des public notice and exam nes the |ast four
criteria -- the governing document, descent, unique
menbership, and termnation, and that's considered
Phase 1.

And OFA issues findings on those
criteria and then noves on to the first three
criteria, which are the nore resource-intensive
general ly, criteria -- identification, commnity,
and political influence and authority. And they
then i ssue a proposed finding on those Phase |
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criteria. Then the Assistant Secretary reviews the
OFA findings and issues the final determnation
whet her to acknow edge the tribe.

And at each of these steps,
techni cal assistance is offered by OFA. And
ultimately, if the proposed finding is negative --
so once OFA issues a proposed finding, before the
Assi stant Secretary has issued a final decision
there is an opportunity for an admnistrative
hearing before an admnistrative |aw judge. And
that judge then makes a reconmendation to the
Assistant Secretary, who considers that in making
the final determnation

And if the -- well, | guess,
regardl ess, the final determnation is then
appeal abl e to federal court.

So the tineline is based off of
the current Part 83. And when those regul ations
were updated in 2015, we had these tinme limts put
intotry to keep the process noving. So the
process begins, as | said, when an entity submtted
a docunented petition. Then whenever OFA's
workload lets it turn to that petition, that's when
OFA begins review of that particular petition and
i ssues the public notice. And within six nonths of
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providing that notice that it's doing the Phase

review, then OFA will issue a proposed finding on
that Phase |I. Then within six nonths of that, it
wi || issue the proposed finding on Phase |1

So acknow edgment happens when the
petitioner receives a positive final determnation
fromthe Assistant Secretary. At that point, then
the petitioner is a federally recognized tribe.

And the next time the BlIA publishes the list of
federally recognized tribes, the tribe appears on
that |ist.

Okay. So the comment period is
going on until Mrch 2nd, and we're accepting
witten coments through consultation@ia.gov, as
wel | as mail and through regul ations. gov, and
that's listed in the Federal Register notice.

This is our second public nmeeting.
W\ had a session in Anchorage, and then we're going
to Fairbanks on Thursday, and then we'll have a
tel econference in February, just especially
acknow edgi ng that, you know, not everyone can
travel and be here in person. But we appreciate
you comi ng.

And our next steps are, once the
conment period closes, the department will review
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all the comments and the transcripts fromthe
meetings and make any changes that are necessary to
the rule and address the coments and publish a
final rule in the Federal Register

And that's it.

MS. DABALUZ: Thank you.

MS. APPEL: Sure. Did you have any
questions?

MS. DABALUZ: | asked a | ot of
questions. You don't want any nore questions from
ne.

MS. APPEL: Are you sure?

MS. DABALUZ: You know, | just
wanted to know, because it's come up in our
Community Council. But thank you
APPEL: Thank you so nuch.
DABALUZ: | appreciate your
time. Thank you.
PARTESOITI:  Thank you very
nuch for com ng
FLEMNG Nice to meet you
DABALUZ: Thank you. Weére you

53 3 95

recording me?
MS. APPEL: Yes. You had good
questions. Thank you.
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MS. DABALUZ: Well, it's cone up at
our Community Council before. | figured our
president couldn't come, so | just wanted to be
here.

MR. SCHERER  Pending any further
questions, we can end the session now.

MS. APPEL: Yes. W are off
record.

(Public Meeting concluded at 2:30 p.m)
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CERTI FI CATE
STATE OF ALASKA
FIRST JUDICIAL DI STRICT

|, LYNDA BARKER, Registered Diplomate Reporter
and Notary Public duly comm ssioned and qualified in
and for the State of A aska, do hereby certify that the
f oregoi ng proceedi ngs were taken stenograph|pallg
before me and thereafter reduced to typewiting by ne
or at n¥ di rection; _ , _

hat the foregoing transcript is a full, true,

and correct transcript of the proceedings, including

questions, answers, objections, statements, notions and
exceptions made and taken at the time of the foregoing
proceedln?s; ,

, That all docunents and/or things requested to be
included with the transcript of the proceedings have
been annexed to and included with said proceedings;

That | amnot a relative or enployee or aftorney
or counsel of any of the parties in these proceedings
nor a relative or enployee of such attorney or counsel
and that | amnot financially interested in said
proceedi ngs or the outcone thereof.

_ IN WTNESS WHERECF, | have set ny hand and
%ggbxed my Notarial Seal this 5th day of February,

LYNDA BARKER, RDR,

Notary Public for Al aska
hy conm Sssion expires:
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