































































































(i) Any comments and evidence OFA may consider in preparing the
proposed finding that the petitioner does not already hold, to the extent
allowable by Federal law; and

(ii) The opportunity to respond in writing to the comments and evidence
petitioner did not already hold.

(3) OFA will then review the record to determine:

(i) For petitioners with previous Federal acknowledgment, whether the
criteria at § 83.12(b) are met; or

(ii) For petitioners without previous Federal acknowledgment, whether the
Community (§ 83.11(b)) and Political Authority (§ 83.11(c)) Criteria are
met.

(4) OFA will then proceed with publication of a proposed finding.
§ 83.27 What are technical assistance reviews?

Technical assistance reviews are preliminary reviews for OFA to tell the petitioner where
there appear to be documentary gaps for the criteria that will be under review in that phase and to
provide the petitioner with an opportunity to supplement or revise the documented petition.

§ 83.28 When does OFA review for previous Federal acknowledgment?

(a) OFA reviews the documented petition for previous Federal acknowledgment during
the technical assistance review of the documented petition for the Community (§ 83.11(b)) and
Political Authority (§ 83.11(c)) Criteria.

(b) If OFA cannot verify previous Federal acknowledgment during this technical
assistance review, the petitioner must provide additional evidence. If a petitioner claiming
previous Federal acknowledgment does not respond or does not demonstrate the claim of
previous Federal acknowledgment, OFA will consider its documented petition on the same basis
as documented petitions submitted by petitioners not claiming previous Federal
acknowledgment.

(c) OFA will notify petitioners that fail to demonstrate previous Federal acknowledgment
after a review of any materials submitted in response to the technical assistance review.

§ 83.29 What will OFA consider in its reviews?

(a) In any review, OFA will consider the documented petition and evidence submitted by
the petitioner, any comments received on the petition, and petitioners’ responses to comments.

(b) OFA may also:
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(1) Initiate and consider other research for any purpose relative to analyzing the
documented petition and obtaining additional information about the petitioner’s
status; and

(2) Request and consider additional explanations and information from
commenting parties to support or supplement their comments on the proposed
finding and from the petitioner to support or supplement their responses to
comments.

(c) OFA must provide the petitioner with the additional material obtained in paragraph
(b) of this section, and provide the petitioner with the opportunity to respond to the additional
material. The additional material and any response by the petitioner will become part of the
record.

§ 83.30 Can a petitioner withdraw its documented petition?

A petitioner can withdraw its documented petition at any point in the process but the
petition will be placed at the bottom of the numbered register of documented petitions upon re-
submission and may not regain its initial priority number.

§ 83.31 Can OFA suspend review of a documented petition?

(a) OFA can suspend review of a documented petition, either conditionally or for a stated
period, upon:

(1) A showing to the petitioner that there are technical or administrative problems
with the documented petition that temporarily preclude continuing review; and

(2) Approval by the Assistant Secretary of the suspension.

(b) Upon resolving the technical or administrative problems that led to the suspension,
the documented petition will have the same priority on the numbered register of documented
petitions to the extent possible.

(1) OFA will notify the petitioner and informed parties when it resumes review of
the documented petition.

(2) Upon the resumption of review, the time period for OFA to issue a proposed
finding will begin anew.

Proposed Finding
§ 83.32 When will OFA issue a proposed finding?

(a) OFA will issue a proposed finding as shown in the following table:
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OFA must within ...

(1) Complete its review under Phase I and either issuea  six months after notifying the
negative proposed finding and publish a notice of petitioner under § 83.25 that OFA
availability in the Federal Register, or proceed to review  has begun review of the petition
under Phase II-A, if applicable, or Phase II-B.

(2) Complete its review under Phase II-A and either issue  two months after the deadline in

a favorable proposed finding and publish a notice of paragraph (a)(1) of this section.
availability in the Federal Register, or proceed to Phase

1I-B.

(3) Complete its review under Phase II-B and issue a six months after the deadline in

proposed finding and publish a notice of availability in paragraph (a)(1) of this section.
the Federal Register

(b) AS-IA may extend these deadlines only if it has approved a suspension under §
83.31(a).

(c) OFA will strive to limit the proposed finding and any reports to no more than 100
pages, cumulatively, excluding source documents.

§ 83.33 What will the proposed finding include?

The proposed finding will summarize the evidence, reasoning, and analyses that are the
basis for OFA’s proposed finding regarding whether the petitioner meets the applicable criteria.

(a) A Phase I negative proposed finding will address that the petitioner fails to meet any
one or more of the following criteria: Descent (§ 83.11(e)), Tribal Existence (§ 83.11(a)),
Governing Document (§ 83.11(d)), Membership (§ 83.11(f)), or Congressional Termination (§

83.11(g)).

(b) A Phase II-A favorable proposed finding will address that the petitioner meets one of
the factors in § 83.11(b)(3) and (c)(3) and that the petitioner meets all of the following criteria:
the Descent (§ 83.11(e)), Tribal Existence (§ 83.11(a)), Governing Document (§ 83.11(d)),
Membership (§ 83.11(f)), and Congressional Termination (§ 83.11(g)) Criteria.

(c) A Phase II-B proposed finding will address whether the petitioner meets either the
Community (§ 83.11(b)) and Political Authority (§ 83.11(c)) Criteria or the previous F ederal
acknowledgment criteria (§ 83.12(b)) and whether the petitioner meets all of the following
criteria: Descent (§ 83.11(e)), Tribal Existence (§ 83.11(a)), Governing Document (§ 83.11(d)),
Membership (§ 83.11(f)), and Congressional Termination (§ 83.11(g)) Criteria.
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§ 83.34 What notice of the proposed finding will OFA provide?

In addition to publishing notice of the proposed finding in the Federal Register, OFA
will:

(a) Provide copies of the proposed finding and any supporting reports to the petitioner
and informed parties; and

(b) Publish the proposed finding and reports available on the OFA website.

Proposed Finding — Comment and Response Periods, Hearing

§ 83.35 What opportunity to comment will there be after OFA issues the proposed
finding?

(a) Publication of notice of the proposed finding will be followed by a 90-day comment
period. During this comment period, the petitioner or any individual or organization may submit
the following to AS-IA to rebut or support the proposed finding:

(1) Comments, with citations to and explanations of supporting evidence; and
(2) Evidence cited and explained in the comments.

(b) Any parties that submit comments and evidence must provide the petitioner with a
copy of their submission.

§ 83.36 Can the Assistant Secretary extend the comment period on the proposed finding?

(a) AS-IA can extend the comment period for a proposed finding for up to an additional
60 days upon a finding of good cause.

(b) If AS-IA grants a time extension, it will notify the petitioner and informed parties.

§ 83.37 What procedure follows the end of the comment period on a favorable proposed
finding?

(a) At the end of the comment period for a favorable proposed finding, AS-IA will
automatically issue a final determination acknowledging the petitioner as a federally recognized
Indian tribe if AS-IA does not receive timely comments or evidence challenging the proposed
finding from either:

(1) The State or local government where the petitioner’s office is located; or

(2) Any federally recognized Indian tribe within the State or within a 25-mile
radius of the petitioner’s headquarters.
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(b) If AS-IA has received timely comments and evidence challenging the proposed
finding from any of the parties listed in paragraph (a) of this section, then the petitioner will have
60 days to respond with responses, with citations to and explanations of supporting evidence, and
supporting evidence cited and explained in the responses. AS-IA can extend the comment
response period if warranted by the extent and nature of the submitted comments and evidence
and will notify the petitioner and informed parties by letter of any extension. AS-IA will not
consider further comments or evidence on the proposed finding submitted by individuals or
organizations during this period.

§ 83.38 What options does the petitioner have at the end of the comment period on a
negative proposed finding?

(a) At the end of the comment period for a negative proposed finding, the petitioner will
have 60 days to:

(1) Elect to challenge the proposed finding in a hearing before an OHA judge by
sending a written election of hearing to OFA that lists:

(A) The issues of material fact; and

(B) The witnesses and exhibits the petitioner intends to present at the
hearing, other than solely for impeachment purposes, including:

(1) For each witness listed, his or her name, address, telephone
number, and qualifications and a brief narrative summary of his or her expected
testimony; and

(i1) For each exhibit listed, a statement specifying whether the
exhibit is in the administrative record reviewed by OFA; and/or

(2) Respond to any comments and evidence made during the comment period
with responses, , with citations to and explanations of supporting evidence, and
evidence cited and explained in the responses.

(b) AS-IA can extend the comment response period if warranted by the extent and nature
of the comments and will notify the petitioner and informed parties by letter of any extension.
AS-IA will not consider further comments or evidence on the proposed finding submitted by
individuals or organizations during this period.

§ 83.39 What is the procedure if the petitioner elects to have a hearing before an OHA
judge?

(a) Case referral.
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(1) If the petitioner elects to challenge the proposed finding in a hearing before an
OHA judge, OFA will refer the case to the Office of Hearings and Appeals.

(2) The case referral will consist of the entire record, including any comments and
evidence and responses sent to AS-IA, and a notice of referral containing:

(A) The name, address, telephone number, and facsimile number of the
Office of Hearings and Appeals;

(B) The name, address, and other contact information for the
representatives of the petitioner and OFA; and

(C) The date on which OFA is referring the case.

(3) Within 5 business days after receipt of the petitioner’s hearing election, OFA
will send the case referral to the Office of Hearings and Appeals and the notice of
referral to the petitioner and each informed party by express mail or courier
service for delivery on the next business day.

(b) Hearing Process. The Office of Hearings and Appeals will conduct the hearing
process in accordance with 43 CFR 4, subpart K.

(c) Hearing record. The hearing will be on the record before an OHA judge. The
hearing record will become part of the record considered by AS-IA in reaching a final
determination.

(d) Recommended decision. The OHA judge will issue a recommended decision and
forward it along with the rest of the record to the AS-IA in accordance with the timeline and
procedures in 43 CFR 4, subpart K.

AS-IA Evaluation and Preparation of Final Determination
§ 83.40 When will the Assistant Secretary begin review?
(a) AS-IA will begin his/her review:

(1) Upon expiration of the period for the petitioner to respond to comments or
upon expiration of the comment period for a positive proposed finding if no comments
were submitted; or

(2) If a hearing is held, upon receipt of the OHA judge’s recommended decision.

(b) AS-IA will notify the petitioner and informed parties of the date he/she begins
consideration.

§ 83.41 What will the Assistant Secretary consider in his/her review?
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(a) AS-IA will consider all the evidence in the administrative record.

(b) AS-IA will not consider comments submitted after the close of the response period
established in § 83.35 and § 83.38.

§ 83.42 When will the Assistant Secretary issue a final determination?

(a) AS-IA will issue a final determination and publish a notice of availability in the
Federal Register within 90 days from the date on which he/she begins its review. AS-IA will
also

(1) Provide copies of the final determination to the petitioner and informed
parties; and

(2) Make copies of the final determination available to others upon written
request.

(b) If the proposed finding was positive, AS-IA may not issue a negative final
determination unless and until AS-IA remands the matter to OFA for the petitioner to receive
technical assistance addressing new evidence that would be the basis for the negative final
determination.

(1) If OFA concludes that the technical assistance does not resolve the issue
presented by the new evidence, OFA will issue a negative proposed finding and
individuals and organizations will have the opportunity to comment, and the
petitioner will have the opportunity to respond to comments and elect to have a
hearing, under the procedures in §§ 83.35 to 83.38;

(2) If the technical assistance resolves the issue presented by the new evidence,
then the Assistant Secretary will proceed with § 83.41, and incorporate resolution
of the new evidence in the final determination.

(c¢) AS-IA will strive to limit the final determination and any reports to no more than 100
pages, cumulatively, excluding source documents.

§ 83.43 How will the Assistant Secretary make the determination decision?

(a) AS-IA will issue a final determination granting acknowledgment as a federally
recognized Indian tribe when AS-IA finds that the petitioner meets the Tribal Existence (§
83.11(a)), Governing Document (§ 83.11(d)), Descent (§ 83.11(e)), Membership (§ 83.11(%)),
and Congressional Termination (§ 83.11(g)) Criteria and:

(1) Demonstrates previous Federal acknowledgment under § 83.12(a) and meets
the criteria in § 83.12(b); or
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(2) Meets the Community (§ 83.11(b)) and Political Authority (§ 83.11(c))
Criteria.

(b) AS-IA will issue a final determination declining acknowledgement as a federally
recognized Indian tribe when he/she finds that the petitioner does not meet the criteria in
paragraph (a) of this section.

§ 83.44 Is the Assistant Secretary’s final determination final for the Department?

Yes. The final determination is final for the Department and is a final agency action
under the Administrative Procedure Act (5 U.S.C. 704).

§ 83.45 When will the final determination be effective?

The final determination will become immediately effective. Within 10 business days of
the decision, the Assistant Secretary shall submit to the Federal Register a notice of the final
determination to be published in the Federal Register.

§ 83.46 How is a petitioner with a positive final determination integrated into Federal
programs as a federally recognized Indian tribe?

(a) Upon acknowledgment, the petitioner will be a federally recognized Indian tribe
entitled to the privileges and immunities available to federally recognized Indian tribes. It will
be included on the list of federally recognized Indian tribes in the next scheduled publication.

(b) Within six months after acknowledgment, the appropriate Bureau of Indian Affairs
Regional Office will consult with the newly federally recognized Indian tribe and develop, in
cooperation with the federally recognized Indian tribe, a determination of needs and a
recommended budget. These will be forwarded to the Assistant Secretary. The recommended
budget will then be considered with other recommendations by the Assistant Secretary in the
usual budget request process.

(c) While the newly federally recognized Indian tribe is eligible for benefits and services
available to federally recognized Indian tribes, acknowledgment as a federally recognized Indian
tribe does not create immediate access to existing programs. The federally recognized Indian
tribe may participate in existing programs after it meets the specific program requirements, if
any, and upon appropriation of funds by Congress. Requests for appropriations will follow a
determination of the needs of the newly federally recognized Indian tribe.
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