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n ovember 2 2014 th Department of th ovemb r 20 l 4 
Am ndment to th r t ounty Pota at mi mmunity of Wi con in (Pota atomi and th 

tate of Wi con in tat ) las ill Gaming ompact . Th 2014 m ndment as 
I cted b an arbitration tribunal con en db tate and the Pota at mi pursuant to th 

Pota atomi s e i ting mpact as am nded and ubmitted to the D partm nt b th 
Potawatomi for appr aJ und r th Indian aming R gulatory Act RA .1 

UMMARY OF DECISION 

ln 1990 the Pota atomi b came the fust trib in hi tory to u th pro i i n in IGRA that 
II a trib to d I pan off-reservation ca ino with th concurrenc f th ovemor of a 
tate. The Pota at mi reach d a gaming compact with th stat that allowed them to de elop 
hat has be n a ry u c ful gaming op ration, an op ration that h pr id d tremendou 

financial upport to th Pota atomi Trib and ch its 1400 memb r . plained in gr at r 
d tail b low th Potawatomi gaming compact with Wi con in was amend d veral tim s o r 
th y ar sometim with lat rior s explicit appr al and sometime without. ln two of thes 
amendments th Potawatomi ought to protect th mselve from the ri k that another tribe would 
folio the same path as th Potawatomi and d v lop an off-re ervation ca ino within the sam 
g neral area. Th Pota at mi ha e so far, b en ucce ful in pre enting an oth r tribe from 

n roaching in thi mark t. 

n of th compact am ndm at that th Pota atomi obtained requir: d th mor to arbitra e 
with the Pota atomi r th econom1c 1 u if h approved an n Indian aming within 
50 miles of the Pota atomi ca ino. ast year thj office ent to the rn r a request for hi 
oncurrence that th M nominee Indian rib of Wi consin (Menomine b allowed to follo 

th Potawatomi patb and d velop a casino in K n ha, Wisconsin, le than 50 mile from the 
Pota atomi ca ino. At th time this offic pre d the hope that th 8700 m mbers of th 
M nominee Trib n of th poorest communiti in Wi consin would b able to follow in th 

1 nder our regulation publi hed in 2008 at25 .F.R. Part 29"', all compacts and amendm nt including technical 
amendments mu t be ubmitt d for review and appro al by th e retary under IGRA. ee 2 .F.R. 293.4. 
IGRA provides no authority for a compact or amendm nt to bypa ecretarial re i , - regardle s of how th 
agreement as de eloped - becau ea compact or amendment become effective only upon publication of our notic 

f approval in the ederal Regi ter. 25 U ..C. § 2710 (d)(3 B). 
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ry succe ful path th Pota atomi. Our a ti n prompted an arbitration b twe n the 
v mor and th Pota at mi pur uant to th gaming compact amendm nt m ntioned above. 

Th 2014 Amendm nt, which we review toda r fleet the outcom of that arbitration. 

The 2014 Amendm nt ks to protect Potawatomi revenues fully by anticipating that th 
nominee will bear th burd n of making th Potawat mi whole if c mp tition from th 

pr po ed Menomin ca ino cau es an lo fr enu to the Pota atomi ino. Though 
th ir int re t er l d, the at th abl for thi n gotiation. 

e noted at th tim e asked for th o mor' concurrenc in th M n minee deci ion , 
" it is our general bligati n a trustee to rv and we find it agonizing to try to 
m diate have ' and ha -nots' among trib ur d cision for th M n mine Tribe creat d 
a modest but not in ignificant financial risk t the Potawatomj gaming operation. We found 
vid nee that Potawatomi revenues might be m d tly affected in the h rt t rm b fore likely 

r b u.nding over th mid- and long-term. Thi of c urse is the kind of ri k that nearly ever 
bu in ss face in light of ordinary competition. 

do not blam P ta atomi for trying to pre it financial ad antag but w are troubl d 
that the 2014 Am ndrn nt k to guarant i pr fi b shifting th t o an impact to th 

nominee. The Pota atomi ere granted a tr m ndous benefit in J wh n thi Departm nt 
and the Governor authoriz d the Potawatomi t op nan off-reservation ca in io Milwauke 
and they hav no had th b nefit of having th nly Lndian gaming operati n in that area for 
25 y ar . But the P tawatomi were not promi d an ab olute monopoly in p rpetuity. In th 
fac of potential comp tition , the Potawatomi hav attempted to shift to th enominee the 
ignificant financial burd n of pr s rving all of th Potawatomi monop I pr fit . We note that 

the Pota atomi' pr p d compact am ndm nt g furtb r than impl btainin financial 
guarante s from th tate. It eeks to impo a ub tantial financial burd n n the enomin 
ommunity hicb ha among the highe t un mpl yment rates th h.igh t p rty and the 

I st health indi ator o an commu.njty in Wi c nsin. 

or reasons xpre d in greater detail b low, we ha e concluded that I d not allo n 
trib to u e th tat compact process to impo upon an ther tribe the obligation to guarantee 
th tribe s gaming and oth r profits when th th r trib was not even at th n gotiation tabl 
and has not cons nted t thi arrangement. We did not reach. this d ci i n without a good deal 
fthought lo light of ur obligations und r I RA. w annot appro th 2014 Amendment 

m ood con cien . c ordingl th 2014 Am ndm nt i di appro d. 

B KGRO D 

n July 10 1990 th A i tant Secretary - Inruan Affairs issued a two-part d t rmination und r 
ction 20 ofIGRA finding that acquisition of land in the Menomonee Valley in Milwaukee, 

Wi onsin in tru t tatu n behalf of the Potawatomi would be in the b tint rest of the 
Pota atomi and not d trim ntal to th urrounding community.2 B 1 tt r dat d July 20 1990 

2 ee Forest County Porawatomi Community v. Doyle, 803 . upp. 1526 J529 (W.D. is. I 2),further 
proceeding at Forest ounty Potawatomi Community v. orquist. 828 . upp. 140 I .D. is. 1993), a.ff'd 45 
· .3d I 079 (7111 ir. 1995). ince lhe Milwaukee location was acquired in trusra~ r ctober 17, I 988, gaming on the 



th n i consin Go em r omrn Thompson inti rrned the s istant er tary that he concurr d 
with th ecr tary d termination to appr e the Potawatomi s tru t tatu application for th 

nomonee Vall y land. The Governor acknowl dged the Potawatomi plans for a 'high 
take bingo and ca ino op ration' on the Men m .n Valley site.4 

The Potawatorn.i · inal ompact was appr ugu t 4 1992.5 whi h, in part. 
authorized limit Ill gaming' on th land known as the M n m all land" in 
Milwaukee (her j)wauk e ca in pact as ntl amended in 
January of 1999 2003 (2003 n ~temb r o 00 echnical 

mendment) 9 r of 2005 (2005 . 0

During Interior revi w oftbe 2003 Amendm nt, a ubmitted th e r tary advi ed the 
Potawatomi that h wa pr pared to disapprov t11 agreement unle th P tawatomi and tat 
r moved a poi on pill ' anti-competitive provi i n. 11 The Potawatomi and th tate addres d 
th cretary objecti n b ubmitting an Add ndum to the 2003 Am ndm.ent that delet d th 
anti-competiti e pro i i n. lo a letter notifying th P ta atomi and th tate that the 

partment had allo d th 2003 Am ndment t g into ffect b p rati n o law, the 
D partment not d hal th tricken pro i i n a 'anath ma to th ba i notion of fairne rn 
comp titian and in on i t nt with the goal J RA. 12 

nder the 2005 Am ndm nt, with one excepti n. the Governor wa prohibi ed from concurring 
in any future po itiv two-part ecretarial D termination under lGRA allowing gaming on land 
acquired after Octob r 17 1988 for a gaming facility within 30 mile of th Milwaukee ca ino 
without the Potawatomi con ent. 13 Tb e c pti n c vered land for which the Menomine had 
an application pending b for th Bureau oflndian Affairs (BIA) for acqui ition in trust for 
gaming pw-pos .1 dditjonaJJ , th 2005 Am ndm nt tabli hed a di put r olution proc 
that included binding arbitration in the e ent a ~ iti e two-part d t rrnination as issu d for 
land within 50 mil f th Mil aukee a in . Th cretary de lin d t i u an appro al of 

land would have been prohibited without a favorable two-part determination under cti n 20 of IGRA, 25 U. . . 
2719(b){IXA). 
Id 

~ Id. 
s 57 ed. Reg. 35742 ugu 10 1992). 
6 Forest County Potawatomi ommunity v. Doyle, 803 · . upp. at 153 I. See also, Compa t crion ll 1.G.2. and 

ection XV.H. 
7 64 Fed. Reg. 4890 February I, 1999). 
8 8 Fed. Reg. 24754 (May 8 2003). 
9 68 Fed. Reg 52953 ( ept mber 8, 2003). 
10 71 Fed. Reg. 5068 (Jan. 31 , 2006). 
11 ee 2003 Amendment, Paragraph 15, adding Section XXXI.B.3 which sought to relieve the Potawatomi of its 
revenu sharing paym nt to the tate and required refund of the Potawatomi 's lump- um payments due in 2004 
and 2005 ofover 70 million, '[i fthe tate enters into or authorizes an agreement permitting lass lI] gaming 
under the Act within 50 mil f the Potawatomi Bingo and asino on the Menomone Valle Land. 
12 ee Letter to Harold us Fran Cb.airman, Forest ounl Potawatomi Communit from urene artin, 
Acting Assistant ecretary - lndian Affairs (April 25 2003). 
13 2005 mendment. 1fon .l. 
14 Id. 
15 2005 Amendment ction X I I.A. I I . 
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th 2005 Amendm nt thu allowing it go int ffi ct b op ration of la but onl to the extent 
that it wa consist nt "th IGRA. 16 

n August 23, 2013, Int rior approved Men min two-part det rmin ti n for gaming on 
lands located in K no ha, Wi consin approximat ly 33 mile from th Milwauke casino. 17 A 
r quired by IGRA Int ri r r quested the concu:rr nee of the Go ernor of Wi con in with i 
d t rmination. Th deadline for the Go emor to c ncur i February I 201 . If the Go ernor 
oncurs ith th tw -part d t rminatioo th partm nt will analyz th pr po ed trust 

acqujsition for th land n which the casin ·11 locat d und r th Inruan R organization ct 
and it implementing r gulation at 25 . .R. Part 15 J. !though th o m r has not t 
c ncurred, th D partm nt two-part determinati n trigger d the negotiati n and di put 
r olution proc und r the 2005 Amendment. 

The 2014 Amendm nt b fore us now is the re ult f binding arbitration. Th agreement provid s 
that '[t]he Go em r ma on! concur in a ecr tary Determinati n for [Menominee] aft r 
publication in the . d ral gist r ... of th notic f th [appro al r e med approval] ofthi 
Am admen. 18 It th n r quire th tat r in th aJt rnativ M nomin to mak an annual 
Mitigation Paym nt t th Pata atomi to comp n at th Pata atomi or r nu lo e 

u ed b the M nomin K no ha Casino: 

The Stat and th [Potawatorni] Tribe anticipate that the tate will enter into agreem nt 
under which th [Menominee] will agre to pay the Mitigation Paym nt required in thi 

ection. Timely payment of a Mitigati n Payment in full to the [Potawatomi] Tribe by 
the Applicant [M nomine ] sati fi th tate' obligation to mak that itigation 
Payment." 

ction XXX II. . I. 

Th 2014 Amendment al r quires the tat r n min e to comp n at th Potawatorni for 
revenue los e to las II ~amjng food and b v rage, hot I, and ent rtainm nt activity earn d 
at the Milwauke acility. 9 The 2014 m ndm nt includes a tat AJt rnatjve Mitigation 
Payment Mecharu m, which provide that the P tawatomi and the Men min may enter into 
an agr ement obligating "[Menominee] to mak me r all ofth Mitigation Payments. 20 

pon th itt n r qu t of the tat th (P ta atomi] hall n gotiat in good faith 
to reach an agr m nt on reasonable l nn pr p d b th tat · hjch ould obligat 
the pplicant r th r third party t mak me or all of the Mitigati n Pa m nts 

16 Fn. I 0, upra. 
17 Menominee Indian rib of Wisconsin - Two-Part Delennination at 50 (Augu t 23 20 I ). 
18 ction XXXVII.A. he la t sentence of this section also tat that ' [t]he gaming e tabli hment proposed in 
Keno ha Wi consin by the Menominee Indian Tribe of Wi consin ("Menominee") i an Applicant Facility.' Thi 
other passages in the 2014 Am ndment and the Potawatomi ' submissions regarding the 20 14 Amendment, together 
make it clear that th intention of the 2014 Amendment i for th Menominee to b re p n ible for making the 

itigation Payment . 
ection X:XXVII. . I, in conjunction with and 11.D.2, hich defines ' ih auk e et Re enues' ' as • a) 
enu from class Ill gam ing clas JI gaming.food and bever ge hotel and entertainment activity earned at the 

ih aukee acility . . . and not including revenu from ancillary activity uch as retail a ti ity(.] '(Emphasi added.) 
ection XXX:VII. . 
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(' Alternative Mechanisms'). These proposals for Alternative Mechanisms could include 
such mechanisms as payments made out of the Lock Box established in the Menomine 
Compact Section XXXIlI(C)(9) and (11) for Menominee Compact payments; 
establishing an Advance Account for the deposit of casino revenue from the Applicant 
Facility- requiring the Applicant to provide an Evergreen Letter of Credit that would 
guarantee some or all ofth Mitigation Payments; or assigning the Applicants State 
Compact Payments to the [Potawatomi). 

Th obligation to make mitigation payment begins upon the commencement of any gaming 
activity and continues for the duration of the Compact.2 1 

ANALYSIS 

Under IGRA, the ecretary of the Department of the Interior (Secretary) may approve or 
disapprove a compact within 45 days of its ubrni sion.22 The Secretary may disapprove a 
compact only if the agreement violates TGRA any other provision of Federal law that does not 
relat to jurisdiction over gaming on lndian lands or the trust obligation of the United States to 
Indians.23 

We have never been presented with a compact or amendment that goes so far as to attem~t to 
guarantee the continued profitability of on tribe s casino at the expense of another trib . 4 

IGRA limits the subjects that are permissible in a lass III tribal state gaming compact.25 In 
drafting IGRA Congress included the tribal-state compact provi ions to take into account state 

ection XXXVII.E.3. 
22 25 U..C. § 2710 (d)(8). 
23 25 U..C. § 2710 (d)(8)(B). 
24 Referring to the Department's "August 23, 20 13 [two-part) Determination" for the Menominee and in particular 
its finding involving projected impact ofMenominee s Kenosha casino on the Potawatomi 's 'governmental 
revenues the Potawatomi states that the 'Annual Revenue Loss," defined by Section XXXVJl.D.l. and thu the 
potential Mitigation Payment, wil l be less than the Tribe's revenue sharing payment to the State. Under those 
circumstances, the State or the Menominee Tribe would only bave an obligation to pay for a few years. Letter to 
Honorable Kevin Washburn Assistant ecretary - Indian Affair from Jeffrey A. Crawford Attorney General ­
Forest County Potawatomi Community (December 30, 2014) at 16. We are disheartened that while the Potawatomi 
relies on this finding to persuade us to approve the 2014 Amendment the Potawatomi could not resolve its 
differences with Menominee to tbe mutual benefit of both tribes. In light of the Potawatomi s statement, it also 
eern incongruous tl1at the Mitigation Payments in an indeterminate amount contemplated by the 2014 Amendment 

would continue for the life of the Potawatomi's Compact, or between 15 and 40 years. ee Fn. 33 infra. 
25 Any Tribal- tate compact negotiated under subparagraph (A) may include provisions relating to-

(i) the application of the criminal and civil laws and regulations of the lndian tribe or the tate that are 
directly related to, and necessary for the licensing and regulation of such activity; 

(ii) th allocation of criminal and civil jurisdiction between the State and the Lndian tribe necessary for the 
enforcement of such laws and regulations; 

(iii) the assessment by the tate of such activities in such amounts as are necessary to defray the costs of 
regulating such activity: 

(iv) taxation by the fndian tribe of such activity in amounts comparable to amounts asse sed by the State 
for comparable activities: 

(v) remedies for breach of contract: 
(vi) standards for the operation of such activity and maintenance of the gaming facility including 

licen ing: and 

https://compact.25
https://Indians.23
https://Compact.21
https://compact.25
https://Indians.23
https://Compact.21


intere t in tb regulati n and conduct of la [JI gaming acti itie b balan ing tribal state 
and Federal inter t in r gulating gaming on rndian land . If a compa t pr vi ion does not 

plicitly fall within th cope ofpermissibl ubj ct of negotiation und r IGRA w look to 
hether it involv · a ubj ct that is directly r lat d to the operation of gaming activities. 26 

When we apply thi pr i ion of IGRA w d n t imply ask · but or th j t nee of the 
Trib las III Jaming peration would th particular ubject regulat d und r a compact 
provision exi t? 7 lf thi que tion ere u ed t pr id th tandard for termining wh th r a 
parti uJar object of r gulati n as directl r lat d t th operation of gaming acti iti it 

ould permit tat t u tribal- tate compact a m an to regulat a numb r of tribal 
acti ities far b ond that hicb ongre s int nd d b nit originaJI ena t d 1 RA.28 In tead. 
" clo ely crutiniz whether the regulated activity ha a direct connection t the Tribe s 

onduct of Cla s JU gaming acti vities.29 

Ind d the primar r a on for IGRA s requir ment of a tate-tribaJ com pa t i to ensure that 
tate govemm nt ba an opfoortunity to engag ith trib as to legitimat r gulatory concern 

ab ut the conduct of gaming. 0 Th 2014 Am ndm nt doe not addre th regulation or the 
actual operation of th P ta atomi s las Ill aming acti ity at its ii auke casino. Rath r, 
i intent i to 'prot tO th Potawatomi H tel & asino re enue tr am, 1 fr man lo 
du to competition from th proposed enomin ca ino at Keno ba. h l RA identifies in 
gr at detai l what i all wabl for negotiation in a tribal-state C las III compact but it does not 
authorize states and tribe to negotiate to sh ift th burden of loss revenue fr m exi ting gaming 

p rations to another tri b without the con ent of th other tribe. Although th 2014 Amendm nt 
purports to make th tat ultimately re pon ibl for collecting th Mitigation Payments the 
plain language of th 2014 Am ndment and th upp rting document fr m th Pota atomi and 
th tate demon trat that, in fact Menomin w uld b r spon ibl f; r making all of the 
Mitigation Paymen int nded to protect th Pota at mi re enu . 2 Had th tat alone 

vH) any other ubject that are directly re lat d to th operation ofgaming activiti . 
25 U . . C. 2710 (d)(3)( (i-vii). 

26 Id. at (vii). 
27 See Letter to Peter . Yucupicio hairman Pascua Yaqui Tribe, from Paula Hart, Director Office of Indian 
Gaming(June 12 201 2). 
2 id 
29 ee Testimon of Ke in K. Washburn, i tant ecr tary - Indian Affairs, before the enate ommitte n 
Indian Affairs Jul 2 20 I (empha is added): 

'With regard to compacts IGRA carefully des rib the topics to addre s in a compact. Congress 
pecitically named ix ubjects related to the op ration and regulation of Cl Ill gaming activity that ma 

be addre ed in a compact, and also included a limited catchall provision auth rizing the inclusion of 
provisions for' any other ubjects that are directly related to the operation of [ I Ill] gaming activitie .' 
The Department clos ly scrutinizes tribal- late gaming compacts and disapproves compacts tha1 do not 
squarelyfall within the topics delineated in IGRA . For example, Class 11 gaming i not an authorized 
ubject of negotiation for Class m compacts. Th regulation of Class ll gaming i re er ed for tribal and 

federal regulation.' 
30 OH ' HA DB KOFF DERAL DI LAW 12.05 at 889-93 ell J up wton ed. 2012). 
31 Letter to Honorable K in ashbum. ssistant ecr tary - lndian Affairs from Jeffre A. ra\i ford, Attome 

neral - Foret oun Pota atomi ommunjty December O 20 14 at 12. 
32 Th calculation of the itigation Payment is based in part on r enues from la II gaming food and be erage 
hotel and entertainm nt activi , none of which are dir crl related to the Pota\ at mi la Ill gaming activity. 
20 14 Amendment ection XXXVII.D.2. As tribal gaming has matured, many tribe - includi.ngtbe Potawatomi -

https://activities.29
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without reference to Menominee as the 'Applicant", agreed to a reduction in revenue sharing, for 
example rather than the Mitigation Payment as calculated by the 2014 Amendment, our decision 
might be different. 

A noted above the "State Alternative Mitigation Payment Mechanism' provisions of the 2014 
Amendment contemplate that the Potawatomi would negotiate agreements with Menominee 
under which Menominee would agree to make the Mitigation Payment to the Potawatomi. Under 
either scenario it is clear that that the 2014 Amendment intend to make Menominee responsible 
for any Mitigation Payments due, which would continue for the life of the Potawatomi s 
Compact.33 

The Mitigation Payments envisioned by the 2014 Amendment go well beyond a potential 
reduction in the Potawatomi s revenue sharing payments that we have permitted in other 
instances. For example compact amendments between other tribes and the State of Wisconsin 
do not specifically call for anything approaching the Mitigation Payments that guarantee the 
Tribe's profits by another tribe. or do these other compact amendments include Class II 
gaming and other r venue . Instead the amendments call for negotiations over potential 
reductions in revenue sharing to the state or indemnification by theState for either Class III 
gaming revenues or an undefined "loss of revenue. ' Any amendment resulting from such 
negotiations must nonetheless be submitted for review to determine whether it complie with 
IGRA. 34 

Outside of Wisconsin we bave examined the 1993 Michigan Compacts along with provisions 
in compact for the Little Traverse Band of Odawa Indians, Seneca ation of Indians from 
New York and the orth ork Rancheria of Mono Indians compact from California. The 1993 

have developed busine ses or amenities that are ancillary to their gaming activities such as hotels conference 
centers restaurants, spas golf courses, recreational vehicle parks, water parks and marinas. These businesses are 
often located near or adjacent to tribal gaming facilities. It do not necessarily follow, however that such ancillary 
busines e are "diJectly r lated to the operation of gaming activiJies,' and therefore subject to regulation or inclusion 
under a tribal-state compact ln fact, it appears that the Potawatomi s new $97 million 360 room hotel restaurant 
and conference complex are located beyond the exterior boundaries of the Potawatomi's trust lands at the 
Milwaukee casino. http://www.jsonJine.com/business/potawatomi-hotel--casino-a-sure-bet-to-sbake-up-lodging­
market-b99322719zl-26985277 l.html (site last accessed January 7 2014.) 
33 The Potawatomi s Compact has a remaining duration ofat least 15 years and as much as 40 years including its 
maximum allowable extension of25 years. See Compact Section XXV. Moreover the caJculation of the 
Mitigation Payment includes revenues from Class 11 gami ng, and food, beverage, hote,1 and entertai nment 
operations, non of which are directly related to the operation of the Potawatomi 's Class m gaming activity. 
34 During our review of the 2014 Amendment, the Potawatomi noted its reliance on the 2005 Amendm nt to support 
its position that the 2014 Amendment cannot be disapproved. The 2014 Amendment, however, is the only 
document that is before us today for review under LGRA. The Potawatomi and the State were unable to reach a 
negotiated agreement, o the 2014 Amendment is the product of a last, best offer bindi.ng arbitration process. The 
arbitration panel was limited to choosing the offer that complied not with IGRA but with one subsection of the 2005 
Amendment. Compare 2005 Amendment, Section XXLl.11 lo 2005 Amendment, Section XXJI. IO. UnJike the 
arbitration panel, our duty is to determine whether the 2014 Amendment complies with IGRA and approvaJ of a 
compact - either by affirmative action or inaction - cannot bind the Secretary to approve a subsequent amendment 
to that compact where, as here, the terms of the amendment are unlawful. For the lawfulness of this arrangement 
the Potawatomi also cited Federal court decisions but those did not reach the merits of the claims because the cases 
were dismissed o.n procedural grounds Lac du Flambeau Band ofLake Superior Chippewa Indians v Norton 327 F. 
Supp.2d 995 (W.D. Wis. 2004), aff'd, 422 F. 3d 490 (7th Cir. 2005). 

https://bindi.ng
http://www.jsonJine.com/business/potawatomi-hotel--casino-a-sure-bet-to-sbake-up-lodging
https://Compact.33
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Michigan Compacts are distinguishable because they wer based upon a model agreement and 
all of the signatories consented to its provisions. The Little Traver e Band of Odawa Indians 
Compact relieves the tribe of its revenue haring payments while eneca s compact does not 
make another tribe the guarantor of Senecas profits. Finally, orth Fork provide for diversion 
of 2 percent of orth Fork' s revenue sharing payment to another tribe not a profit guaranty and 
unlil< here, orth Fork specifically agreed to the payments. 

In sum these example are readily distinguishable from the amendment befor us today. Most 
importantly none of these other compact provision involved specific guarantees of profitability 
or revenue for one tribe without the prior consent of another tribe or tribes. 35 In addition non 
ofthe examples involve a revenue guarantee for a tribe that is operating gaming on so-called 
off-reservation' lands acquired by the Secretary in trust under a two-part determination. 

FinalJy, none of the compact provisions define revenue to include Class II gaming, food and 
beverage, hotel and entertainment activities, which fall outsid the permissible subjects of 
negotiation under IGRA. 

othing in IGRA or its legi lative hi tory suggests that ongress intended compacts to be used 
for the purpose of insuring the profitability of a tribe s ca ino at the expense of another tribe s 
rights under IGRA or fairness in inter-tribal gaming competition at least without the consent of 
the other tribe.36 In addition contrary to the Potawatomi's arguments that our disapproval of the 
2014 Amendment would benefit Menominee at the expense of the Potawatomi our disapproval 
of this compact ensures a continued level playing field among all tribal gaming market 
entrants.37 We therefore conclude that the 2014 Amendment violates IGRA becau e it includes 
provision involving subjects that exceed the permi sible scope of a Class III gaming compact. 

Given that the 2014 Amendment specifically addre se the Menominee the parties made it 
impossible for u to avoid that Tribe s interests. The 2014 Amendment, if approved would 
place Menominee in a difficult position. The 2014 Amendment contemplates that the State i 
ultimately is obligated to make mitigation payments to the Potawatomi to reimburse it for any 
lo t revenue experienced by its Milwaukee Casino but may pas it payment obligation to the 
Menominee. If Menominee did not consent to make the Mitigation Payments, for example, the 
Governor may decline to concur in the Seer tary's two part-determination for Kenosha. In light 
of the requirements ofIGRA if this obligation was transferred to Menominee in an amended 
Menominee gaming compact we would be hard pressed to approve it. We again under core that 
the Menominee are not a party to the 2014 Amendment. 

35 The Potawatomi argues that it relied on our deemed approval of the 2005 Amendment. However the terms of the 
2005 Amendment are distinguishable --- the 2005 Amendment provided for a dispute re olution process in the event 
of a positive two-part determination and did not contemplate a financial burden being imposed on Menominee. ln 
any event as noted previously our obligati.on under IGRA is to review the Amendment before us today. 
36 It is the Committee's intent that the compact requirement for Class I.JI not be used as a justification by a tate for 
excluding Lndian tribes from such gaming or for the protection of other State-Ucensed gaming enterprises from free 
market competition with Indian tribes." S. REP. 100-446 at 13. Here, the Potawatomi are seeking to use the 
compact process for the purpose ofexcluding or otherwise impairing competition from another tribe under lGRA, 
with the effect of imposing a financial burden on the operation of another casino and Menominee ' entry into the 
tribaJ gaming market. 
37 Moreover, we carefully considered the Potawatomi 's rights under IGRA in our two-part determination for 
Menominee. 

https://obligati.on
https://entrants.37
https://tribe.36
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Beyond the basic contract law problem resulting from the Menominee not being a party to the 
2014 Amendment, this provision violates IGRA because it contemplates payments to the tate 
from Menominee for purposes other than defraying the State's co t of regulating Class III 
gaming activities. 

Under the 2014 Amendment's method for calculating the Mitigation Payments it is unlikely the 
payments would comply with our long-standing revenue sharing test. Under that test, we fir t 
look to whether the state has offered meaningful concessions to the tribe. We view this concept 
as one where the state concede omethjng it was not otherwise required to negotiate, such as 
granting exclusive rights to operate Class III gaming or other benefits sharing a gaming-related 
nexus. We then examine whether the value of the concessions provide substantial economic 
benefits to the tribe in a manner justifying the revenue sharing required. 

Here in the ab ence of a companion agreement between the tate and Menominee and in Light 
of the 2014 ' s Amendment method for calculating the Mitigation Payments, we are unable to 
determine whether the tate would b making any concession to the Menominee. At this point 
the tate would be acting essentially as a collection agent for the Mitigation Payments from the 
Menominee to the Potawatomi in order to insure that the tate is not liable for the payment . 

ven if we could find a concession by the State in favor of the Menomine , without a companion 
agreement we are unable to determine whether making the Mitigation Payments result in 
sub tantial economic benefits to the M nominee since its only purpose is to guarantee the 
profitability of the Potawatomi 's Milwaukee casino. 

CO CLUSION 

As discu ed above, I find that the 2014 Amendment is in violation ofIGRA and disapprove the 
Compact. I regret that this decision is nece ary. A similar letter has been ent to the Honorable 
Scott Walk r, Governor of the State of Wisconsin. 

[ __, 

burn 
ecretary - Indian Affairs 



NOVEMBER 2014 AMENDMENT TO THE FOREST COUNTY 
POTAWATOMI COMMUNITY OF WISCONSIN AND STATE OF 

WISCONSIN 
CLASS III GAMING COMPACT 

This November 2014 Amendment to the Forest County Potawatomi Community of 
Wisconsin and State of Wisconsin Class Ill Gaming Compact ("Compact") was selected by the 
Arbitration Tribunal pursuant to Compact Section XXII.A. I I to determine the rights, duties and 
obligations of the State and Potawatomi in the event the Governor of Wisconsin concurs in certain 
favorable determinations of the United States Secretary of the Interior ("Secretary") pursuant to 
25 USC§ 2719(b)(l)(A). 

WHEREAS, the Forest County Potawatomi Community of Wisconsin ("Tribe") and the 
State of Wisconsin ("State") hereby agree to amend the Compact as follows: 

1. Section XXII.A.11 is deleted in its entirety. 

2. The Compact is amended by adding a new Section XXXVII as follows: 

XXXVII. PROCEDURES REGARDING A POSITIVE SECRETARIAL 
DETERMINATION. 

A. Agreement Regarding Concurrence. If, after February 17, 2003, a federally 
recognized Indian tribe, other than the Tribe ("Applicant"), receives a positive 
determination from the Secretary of the Interior pursuant to 25 U.S.C. 
§ 2719(b)(l)(A) (a "Secretary's Determination") regarding a proposed gaming 
establishment (an "Applicant Facility") on lands more than 30 miles and within 
50 miles of the Tribe's hotel and casino facility in Milwaukee (the "Milwaukee 
Facility"), the State, acting through the Governor or otherwise, shall not concur 
in such a determination except as provided for herein. The gaming establishment 
proposed in Kenosha, Wisconsin by the Menominee Indian Tribe of Wisconsin 
("Menominee") is an Applicant Facility. 

B. Procedures Allowing Concurrence. The Governor may only concur in a 
Secretary's Determination for an Applicant Facility after publication in the 
Federal Register, pursuant to 25 U.S.C. § 2710(d)(8)(D), of the notice of this 
Amendment. 

C. Mitigation of Adverse Impact. If the Governor of Wisconsin concurs in a 
Secretary's Determination for an Applicant Facility, then an annual Mitigation 
Payment to the Tribe equal to the Annual Revenue Loss is required pursuant to 
the terms and conditions of this section. 

D. Definitions. 

1. "Annual Revenue Loss" means the reduction over a Fiscal Year in 
Milwaukee Net Revenues caused by an Applicant Facility, calculated by 
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subtracting Milwaukee Net Revenues from Anticipated Baseline Net 
Revenues. ("Fiscal Year" means the fiscal year established and utilized 
by the Tribe in relation to the Milwaukee Facility, beginning on October 
1 and concluding on September 30.) 

2. "Milwaukee Net Revenues" means (a) revenue from Class III gaming, 
Class II gaming, food and beverage, hotel and entertainment activity, 
earned at the Milwaukee Facility, but not including Mitigation Payments 
received by the Tribe and not including any revenue from ancillary 
activity such as retail activity from other locations outside of the 
Milwaukee Facility; minus (b) the sum of direct and indirect operating 
expenses related to the Milwaukee Facility, but not including interest, 
taxes, depreciation and amortization, consistent with industry standards 
for comparable facilities and which are in accordance with Generally 
Accepted Accounting Principles and the most current edition of the 
"Accounting and Audit Guide-Casinos" published by the American 
Institute of Certified Public Accountants. The calculation of Milwaukee 
Net Revenues shall be based upon the audited financial statements of the 
Milwaukee Facility. 

3. "Anticipated Baseline Net Revenues" means the Milwaukee Net 
Revenues that would have been earned but-for the operation of the 
Applicant Facility. It is therefore intended that Anticipated Baseline Net 
Revenues will reflect changes in Milwaukee Net Revenues resulting from 
other market dynamics, including competition from other jurisdictions. 
The Anticipated Baseline Net Revenues shall be calculated on the same 
fiscal year basis and using the same categories of revenue and expenses 
as applied in the calculation of Milwaukee Net Revenues. 

a. For the first Fiscal Year during which an Applicant Facility is in 
operation, Anticipated Baseline Net Revenues shall be the 
Milwaukee Net Revenues for the immediately preceding Fiscal 
Year. Thereafter, Anticipated Baseline Net Revenues will be the 
same from year to year, subject to adjustment as provided below. 

b. At any time after the first Fiscal Year during which an Applicant 
Facility is in operation, either the Tribe or the State may propose 
an adjustment to the Anticipated Baseline Net Revenues, but 
only during and for the then current and/or next Fiscal Year, to 
reflect changes in the competitive environment, macroeconomic 
conditions, or any other dynamic that would affect or may have 
affected Milwaukee Net Revenues. If the Tribe and the State 
reach agreement regarding a new Anticipated Baseline Net 
Revenues, then the agreed upon Anticipated Baseline Net 
Revenues shall be the new Anticipated Baseline Net Revenues 
utilized under this Section unless and until further modified 
pursuant to this subsection. Ifthe Tribe and the State do not reach 
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agreement, then the party proposing an adjustment may include 
the adjustment in its estimate of Annual Revenue Loss under 
Section XXXVII.E. and the disagreement shall be resolved as 
provided therein. 

E. Annual Mitigation Payments. 

1. The State and the Tribe anticipate that the State will enter into agreements 
under which the Applicant will agree to pay the Mitigation Payment 
required in this Section. Timely payment of a Mitigation Payment in full 
to the Tribe by the Applicant satisfies the State's obligation to make that 
Mitigation Payment 

2. A Mitigation Payment is due to the Tribe annually on June 30th equal to 
the Annual Revenue Loss during the prior Fiscal Year of the Tribe. The 
first Mitigation Payment will be due on the June 30th following the first 
Fiscal Year during which gaming activity commences at an Applicant 
Facility. 

3. The State is responsible for ensuring that the Mitigation Payments are 
paid in a timely manner and in full. This obligation is an obligation 
arising under a contract with the State and enforceable under this 
Compact, including section XXIII.E. The obligation of the State to pay 
the Annual Revenue Loss to the Tribe shall begin upon the 
commencement of any gaming activity at an Applicant Facility and shall 
continue for the duration of the Compact. 

4. The State and Tribe shall each provide the other with a written good faith 
estimate of the Annual Revenue Loss anticipated during the Tribe's first 
two Fiscal Years during which any gaming activity will occur at an 
Applicant Facility. The written estimates shall be provided no later than 
90 days before such gaming activity commences. Thereafter, the State 
and Tribe shall each provide to the other a written estimate of the Annual 
Revenue Loss anticipated during the next two Fiscal Years no later than 
90 days before the start of the bi-annual Fiscal Year anniversary. Both 
the Tribe and the State may adjust their estimates at any time up to 30 
days prior to the due date ofa Mitigation Payment. The Tribe will provide 
the State with any records regarding the operation of the Milwaukee 
Facility that may assist the State in estimating the Annual Revenue Loss. 
Those records are subject to the protection of confidentiality required of 
other records of the Tribe under the Compact. 

5. The Annual Revenue Loss shall be determined by the State annually on 
June I for the prior Fiscal Year, in good faith, based upon the State's 
choice of the Tribe's estimate or the State's estimate in accordance with 
the definitions and requirements of Section XXXVII.D. 
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6. The State's and the Tribe's Annual Revenue Loss estimates must be trued 
up on or before the June 1 following the close of each Fiscal Year of the 
Tribe based on actual financial results as shown in the Tribe's audited 
financial statements. 

7. If the State relies on its own final estimate to determine the Annual 
Revenue Loss for the annual Mitigation Payment due on June 30 and the 
estimate understates the actual Annual Revenue Loss by more than 10%, 
then the State is subject to a 5% penalty. If the State relies on the Tribe's 
final estimate and that estimate overstates the actual Annual Revenue 
Loss by more than 10%, then the Tribe is subject to a 5% penalty. 

8. Any dispute under this paragraph E, including a dispute over the amount 
of the true-up, the calculation of the Annual Revenue Loss, or whether a 
penalty is due is a dispute subject to resolution under section XXII. The 
Mitigation Payment based on the Annual Revenue Loss determined by 
the State shall be paid pending the resolution of a dispute under Section 
XXII. After a dispute has been resolved, any amounts due to the Tribe or 
the State shall be paid with, or credited against, the next following 
Mitigation Payment to the Tribe. 

F. State Alternative Mitigation Payment Mechanism. Upon the written request 
of the State, the Tribe shall negotiate in good faith to reach an agreement on 
reasonable terms proposed by the State which would obligate the Applicant or 
other third party to make some or all of the Mitigation Payments ("Alternative 
Mechanisms"). These proposals for Alternative Mechanisms could include such 
mechanisms as payments made out of the Lock Box established in the 
Menominee Compact Section XXXIII(C)(9) and (11) for Menominee Compact 
payments; establishing an Advance Account for the deposit of casino revenue 
from the Applicant Facility; requiring the Applicant to provide an Evergreen 
Letter of Credit that would guarantee some or all of the Mitigation Payments; or 
assigning the Applicant's State Compact Payments to the Tribe. Such 
Alternative Mechanisms do not relieve the State of its obligation, as set forth 
above, to ensure that the Mitigation Payments are paid in a timely manner and in 
full. The State agrees that if the Applicant fails to perform any duty required 
under the Alternative Mechanisms, it will use reasonable efforts to obtain 
compliance from the Applicant. Notwithstanding the foregoing statement, the 
State is responsible for ensuring that the Mitigation Payments are paid in a timely 
manner and in full. 

G. Additional Provisions. 

1. The State and Tribe shall not contest the validity of any provisions of this 
section XXXVII. 

2. Reservation ofRights. Except for actions expressly required or prohibited 
by this section XXXVII of the Compact, the Tribe and the State each 
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separately reserve all rights to take any or all actions in support of or in 
opposition to any proposed gaming establishment in Wisconsin, 
including the right to participate in, to initiate, or to defend against any 
judicial or administrative proceeding and to assert any and all legal or 
equitable claims or defenses regarding any proposed gaming 
establishment in Wisconsin, including challenges to the actions and the 
authority of government officials to act. This section XXXVII. of the 
Compact shall not be considered in any proceeding or by any 
governmental agency as evidence ofsupport for or opposition to any such 
gaming establishment, including as evidence of mitigation of any 
economic detriment or other impacts on the Tribe, the State, or on any 
other private or public interest or party. The execution by the Governor 
of the 2014 Compact Amendment does not constitute concurrence by the 
Governor, or an agreement to grant concurrence with a Secretarial 
Determination. 

FOREST COUNTY POTA WA TOMI STA TE OF WISCONSIN 
COMMUNITY OF WISCONSIN 

By: --D0lJl ~~ 
Harold Frank 

1 

Chairman 

Executed on thisAL/ day of~~fltk,:2014 Executed on this ;2.5day of N()\{. , 2014 
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