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INTRODUCTION

Administrative History

The Golden Hill Paugusset Tribe (GHP) submitted a letter of intent
to petition for Federal acknowledgment on April 13, 1982. On
April 12, 1993, the group submitted a documented petition. The
Bureau of Indian Affairs (BIA) made a formal technical assistance
(TA) review of this documented petition, and on August 26, 1993,
the Agency sent the first obvious deficiency (OD) letter to the
petitioner. The petitioner responded to this first OD letter on
April 1, 19%4. The BIA then provided the petitioner a second TA
review, under the revised regulations at 25 CFR Part 83, which
became effective March 28, 1994. Both TA letters addressed the
problem of the claimed descent of the petitioning group from one
person, William Sherman, instead of descent from a historical
tribe.

On November 10, 1994, the GHP responded to the second TA letter by
providing additional documentation and instructed the BIA to place
the petition on active consideration. On November 21, 1994, the
BIA placed the GHP on the "Ready, Waiting for Active Consideration"
List and iniformed the petitioner that preparatory genealogical
‘processing would begin. During this stage of the procedure, the
BIA decided to process the GHP petition under §83.10(e), the
section in the 1994 revised regulations which describes the
expedited process for issuing negative proposed findings under
criteria 83.7(e), (f), or (g) (see below for a more detailed
explanation). The decision to follow this procedure was based on
the fact tha: little or no evidence was available to demonstrate
that the grcup met criterion 83.7(e).

A notice of the Proposed Finding to decline to acknowledge the GHP
was published in the FEDERAL REGISTER on June 8, 1995 (60 FR
30430), pursuant to 25 CFR 83.10(e) of the revised Federal
acknowledgment. regulations, which became effective March 28, 1994.
The 180-day comment period closed December 5, 1995. The GHP
submitted its response to the Proposed Finding in a timely fashion.
The BIA received a number of letters during the 180-day comment
period, which either supported or rebutted the Proposed Finding.
After the close of the 180-day comment period, the GHP was accorded
a period of 60 days under the regulations to respond to the third-
party comments, and did so in a timely fashion.

This Final Determination is made after a review of all of the
documents submitted with the GHP’'s original documented petition,

the GHP's responses to the two OD/TA letters, submissions and
comments by interested parties submitted both before publication of
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the Proposed Finding and in response to the Proposed Finding, the
GHP's response to the Proposed Finding, and the GHP’s response to
third-party «<comments. Third-party comments that included
substantive documentation were given more consideration in the
Final Determination than the undocumented comments. BIA staff also
performed additional research in preparing the Final Determination.

Baseg for the Final Determination

- Purpose of the Federal acknowledgment regulations. The purpose of
the Federal acknowledgment regulations 1is "to establish a
departmental procedure and policy for acknowledging that certain
American Indian groups exist as tribes" (25 CFR 83.2).

On February 25, 1994, the present Federal acknowledgment
regulations were published in the FEDERAL REGISTER (59 FEDERAL
REGISTER 9280-3300 (1994)). The 1994 regulations revised the prior
regulations which became effective in 1978 (43 FEDERAL REGISTER
39319-39560 (1.978)), but did not alter either the basic purpose of
the acknowledqgment procedure or the standard of continuity of
tribal existence. The revised regulations in some circumstances
reduced the burden of proof on petitioners.

Procedures for handling expedited negative proposed findings under
25 CFR 83.10(e). One of the purposes of the revised regulations,
which became effective on March 28, 1994, was to clarify the
application of the seven mandatory criteria (83.7(a)-(g)). 1In the
16 years that the acRnowledgment process had operated, certain
types of evidence had been found to be more effective than others.
The changes in the regulations were not intended to alter the
outcome of cases. Those groups which would have been acknowledged
under the previous regulations would be acknowledgable under the
revised regulations. Those which would not have been acknowledged
under the previous regulations would be denied under the revised
regulations.

A major concern of Congress, the Department of the Interior
(Department), and petitioners had been the length of time it took
petitioners to complete the acknowledgment process under the 1978

regulations. The revised regulations include section 83.10(e),
which describes an expedited process under criteria 83.7(e),
83.7(f), or 83.7(g). The GHP Proposed Finding was issued under

83.10(e), utilizing the expedited process under criterion 83.7(e).
Criterion 83.7(e) concerns descent from a historical Indian tribe,

or from tribes which have amalgamated and functioned as a single
unit. Descent from an Indian tribe is determined through a
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standard methodology based on a well-defined set of genealogical
facts. The BIA undertakes the genealogical evaluation early in the
Government'’s review process. Therefore, the Department revised the
regulations to provide an "expedited" review of certain petitions
on the basis of criterion 83.7(e). By providing for an "expedited"
Proposed Finding under criterion 83.7(e), the BIA would avoid time-
consuming research under the other six mandatory criteria on
petitioners unable to document North American Indian tribal
ancestry within the meaning of the 25 CFR Part 83 regulations.

The process for issuing an "expedited" Proposed Finding received
broad public input before it became part of the current

regulations. 'In 1993, the draft revised regulations were
circulated o more than 1,000 individuals and organizations for
review. The BIA’s response to public comments on the proposed

revised regulations included discussion of this provision:

Comment.ors generally approved the addition of this
section, which provides for a limited, speedy review of
petitions which cannot, upon examination, meet the
requirements of certain acknowledgment criteria. The
primary concern was whether sufficient review and due
process would be accorded (59 FEDERAL REGISTER 38:9290
(1994)) .

In the response to comments on the revised regulations published in
the FEDERAL REGISTER on February 25, 1994, the BIA made the
following statement concerning expedited negative Proposed
Findings:

This limited evaluation will only‘ occur after the
petitioner has had the opportunity to respond to the
technical assistance review (59 FEDERAL REGISTER 38:9290
(1994)) .

The BIA also explained the level of proof required:
The sec¢tion regquires clear evidence, apparent on a

preliminary review, that one of the three named criteria
are not met (59 FEDERAL REGISTER 38:9290 (199%4)).

Expedited decisions may only be done after the petition is complete
. and before the petition has been placed on active consideration.

In the regulations themselves, the time frame and the requirements

for issuing an expedited Proposed Finding is clearly delineated:

(e) Prior to active consideration,. the Assistant

Secretary shall investigate any petitioner ‘whose
document:ed petition and response to the technical

3
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assistance review letter indicate that there is little or
no evidence that establishes that the group can meet the
mandatcry criteria in paragraphs (e), (f) or (g) of §83.7
(83.10(e)) . . :

An expedited finding is undertaken in cases where there is little
or no eviderce that the group can meet one of the three criteria
listed. The standard under which the proposed finding is made is
stated as follows: .

83.10(e) (1) If this review finds that the evidence
clearly establishes that the group does not meet the
mandatory criteria in paragraphs (e), (f) or (g) of
§83.7, a full consideration of the documented petition
under all seven of the mandatory criteria will not be
undertaken pursuant to paragraph (a) of this section.
Rather, the Assistant Secretary shall instead decline to
acknowledge that the petitioner is an Indian tribe and
publish a Proposed Finding to that effect in the FEDERAL
REGISTER. The periods for receipt of comments on the
Proposed Finding from petitioners, interested parties and
informed parties, for consideration of comments received,
and for publication of a final determination regarding
the petitioner’s status shall follow the timetables
established in paragraphs (h) through (1) of this section
(83.10(e) (1)) .

In the present. case, the Assistant Secretary - Indian Affairs (AS-
IA) concluded after review of the GHP petition materials, including
the original GHP documented petition and the GHP responses to the
two TA letters, that there was little or no evidence that the GHP
met criterion 83.7(e). The AS-IA therefore made the Proposed
Finding in accord with the requirements of 83.10(e), which requires
a conclusion that the petitioner clearly does not meet the
requirements of one of the listed criteria, 83.7(e), 83.7(f), or
83.7(g). To make an expedited negative Proposed Finding under
83.10(e), the burden of proof is on the Government to clearly
establish that the petitioner does not meet the mandatory criterion
used as a basis, in this instance, criterion 83.7(e).

In the Proposed Finding, the AS-IA concluded that the GHP clearly

did not meet criterion 83.7(e). This met the burden of proof
required of tnae Government for issuing a Proposed Finding under
83.10(e) .

After the AS-IA issues a Proposed Finding, the burden of proof
shift's to the petitioner to rebut the conclusions prior to issuance
of the Final Determination. The standard of proof for rebuttal is
a lesser one, the "reasonable likelihood of the validity of the

4
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facts" standard described in section 83.6, the standard which
petitioners must meet in all acknowledgment determinations. If, in
the response to the Proposed Finding, the petitioner provides
sufficient evidence that it meets criterion 83.7(e) under the
"reasonable likelihood of the validity of the facts" standard, the
BIA will undertake a review of the petition under all seven
mandatory criteria. If, in the response to the Proposed Finding,
the petiticner does not provide sufficient evidence that it meets
criterion 83.7(e) under the "reasonable likelihood of the validity
of the facts" standard the AS-IA will issue the final determination
based upon criterion 83.7(e) only. This Final Determination is
issued base< on the finding that the GHP response did not show that
the group met criterion 83.7(e) under the "reasonable likelihood of
the validity of the facts" standard.

Qverview of the Proposed Finding

The Proposed Finding proposed to deny Federal acknowledgment to the
petitioner on the grounds that the GHP membership did not descend
from a historic tribe, but from a single individual whose Indian
ancestry had not been demonstrated. The Proposed Finding stated:

In order to meet criterion 83.7(e), the petitioner must
demonst.rate Indian ancestry through descent from a
historizal tribe, or from tribes which combined and
functioned as a single entity. When documenting descent
from members of the historical tribe or tribes, the
petitioner must show that: (1) the persons claimed as
Indian ancestors were of Indian descent from a particular
tribe; and (2) Indian descent [of the petitioning group
as a whole] must be derived from more than one Indian
person (60 FEDERAL REGISTER 110:30430 (1995)).

The Federal acknowledgment process is not intended to
recognize single individuals or single extended families
of Indian descent, even if of Indian ancestry. Nor is it
intendecd to recognize the descendants of single
individuals or families, no matter how large a body of
such desicendants exi(slt[s]. Criterion e is one of the
criteriz which is intended to insure continuous existence
as a tribal body. Descent from a single Indian ancestor
does no:- meet this requirement (60 FEDERAL REGISTER
110:30430 (1995)).

The petitioner does not meet criterion e for the
following reasons: (1) the petitioner’s single common

ancestor, William Sherman, has not been documented
conclusively to have Indian ancestry from the historic

5
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Golden Hill Paugussett Tribe or from any other historic
Indian ‘tribe; and (2) even if William Sherman was shown
to have Indian ancestry, from the historic Golden Hill
Paugussett or from any other historic Indian tribe, the
present group would be descended from a single Indian
indivicual. It, therefore, would not meet the
requirements of criterion e, which requires ancestry as
a tribe, not simply Indian ancestry (60 FEDERAL REGISTER
110:30430 (1995)). )

The Golden Hill Paugussett Tribe’s petition for Federal
acknowledgment claims that, "The Golden Hill Paugussett
tribe has existed in the State of Connecticut since time
“immemorial, and has maintained its autonomy and unity as
an American Indian tribe while interacting with non-
Indian oopulations since the Colonial period" (60 FEDERAL
REGISTER 110:30430 (1995)).

The Golden Hill Paugussett Tribe’s petition for Federal
acknowledgment also maintains that as long as a single
Golden Hill Paugussett descendant remains alive, the
tribal entity continues to exist. This does not accord
with the definition of tribal existence in 25 CFR Part
83, and the underlying precedents in Federal law and
judicial decisions (60 FEDERAL REGISTER 110:30430
{1995) ) ‘

A substantial body of documentation was available on the
petitioning group and their individual ancestors. This
extensive evidence does not demonstrate either "the
Paugussett Indian tribal ancestry claimed in the petition
or other Indian tribal ancestry. Furthermore, had Indian
ancestry had been documented, Indian descent would remain
from on’y one individual. One individual Indian ancestor
does not qualify the group for Federal recognition as an
Indian Tribe. Based on this factual determination, we
conclude that the Golden Hill Paugussett Tribe should not
be granted Federal acknowledgment under 25 CFR part 83
(60 FEDZIRAL REGISTER 110:30430 (1995)).

Petitioner’s Response and Third Party Comments
on_the Proposed Finding

The negative Proposed Finding was published in the FEDERAL REGISTER
on June 8, 1995. It stated in part:

As provided by 25 CFR 83.10(e) (1) and 83.10(h) through
83.10(1,, any individual or organization wishing ¢to

6
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challenge the Proposed Finding may submit factual or
legal arguments to rebut or support the evidence relied
upon. This material must be submitted on or before
December &, 1995 (60 FEDERAL REGISTER, 30430 (1995)).

The petitione:r responded in a timely fashion. Interested and
informed third parties submitted both documented and undocumented
comments. The most extensive comments which were intended to rebut
the Proposed Finding were received from Mr. Wes Taukchiray and Mr.
Roger Joslyn. The most extensive comments which supported the
Proposed Finding were received from Connecticut Homeowners Held
Hostage (CHHH) and the Attorney General, State of Connecticut. The
GHP was accorded a period of 60 days under the regulations to
respond to third-party comments, and did so in a timely fashion.

Litigation

The Golden Eill Paugusett Tribe of Indians sued the State of
Connecticut in Federal district court in 1992 for 1land claims
arising under the Indian Nonintercourse Act, 25 U.S.C. § 177. In
the suit, the GHP requested the return to them of Paugussett tribal
lands in Bridgeport, Connecticut, which they alleged had been sold
by Connecticut without the consent or approval of the United States
as required by the Act.

The district court ruled in 1993 that the GHP did not have standing
to bring a claim under the Indian Nonintercourse Act without a
showing that it existed as a tribe. The court held that although
Federal recognition was not a prerequisite to bring a
Nonintercourse claim, tribal existence was a prerequisite, and that
the proper forum to determine tribal existence was the
administrative process for acknowledgment under 25 CFR 83. The
court declined to make a determination of tribal existence itself,
stating that the interest in requiring exhaustion of the
administrative remedy afforded by the acknowledgment process was
particularly strong, given the expertise of the Department and
because the "multifaceted question of tribal recognition is best
considered in terms of flexible fact-finding procedures of agencies
‘not limited by Article III" (Golden Hill Paugussett Tribe of
Indians v. Weicker, 839 F. Supp. 130, 134 (D. Conn. 1993)).

On appeal, the Second Circuit remanded to the district court and
directed it to stay GHP’s action. The Second Circuit allowed the
BIA 18 months (or until April 28, 1996) in which to reach a
decision on the tribal status of the GHP. After that date, the GHP
can reapply to the district court for a ruling on the merits
(Golden Hill Paugqussett Tribe of Indians v. Weicker, 39 F.3d 51,
60-61 (2nd Cir. 19%94)).

GHP-V001-D006 Page 9 of 158
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5 4 .
' List of Abbreviations and Acronyms

AG - Attorney General - State of Connecticut

AS-IA Assistant Secretary -~ Indian Affairs

BAR Branch of Acknowledgment and Research

BIA Bureau of Indian Affairs :

CHHH Connecticut Homeowners. Held Hostage

GHP Golden Hill Paugussett Tribe

oD Obvious Deficiency letter (under 1978 25 CFR Part 83

’ reculations) ,
TA Technical Assistance letter (under 1994 25 CFR Part 83

reculations)
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SUMMARY CONCLUSIONS UNDER CRITERION 83.7(e)

83.7(e) The petitioner’s membership consists
of individuals who descend from a
historical Indian tribe or from
higtorical Indian tribes which
combined and functioned as a single
autonomous political entity.

Introductiocn. This final determination is based upon a new
analysis of all the information in the record. This includes the
information available for the Proposed Finding, the information
submitted by the GHP in its response to the Proposed Finding, new
evidence and documentation submitted by interested and informed
parties during the comment period, and new evidence and
documentation collected by the BIA staff for evaluation purposes.

The GHP claimed ancestry from the historic Paugusett tribe through
a single individual, William Sherman, a common ancestor of the
entire present membership. The evidence submitted for their
petition cor.cerning tribal ancestry focused on William Sherman’s
ancestry. For purposes of this determination, however, evidence
has also been examined to determine if the group’s membership
otherwise meets the requirements of criterion 83.7(e), of descent
from a historic tribe.

No new evidence submitted by the GHP or third parties or located by
BIA researchers effectively rebutted the conclusions of the
Proposed Finding. Specifically, no document was submitted or
located for the final determination that identified the parents of
William Sherman, the person from whom all the present-day GHP
membership descends. No document was submitted or found for the
Final Determination that provided sufficient evidence acceptable to
the Secretary as specified in 25 CFR Part 83 that William Sherman
was descended from a historical Indian tribe. On the contrary,
considerable documentation was submitted by third parties and
located by BIA researchers which provided additional circumstantial
evidence tha: William Sherman did not live in tribal relations
during his lifetime and was closely associated with demonstrably a
non-Indian Sherman family. In brief, in the Final Determination
the AS-IA concludes that the GHP has not demonstrated that William
Sherman was descended from a historical Indian tribe.

In the Final Determination, the AS-IA also reemphasizes the
conclusion stated in the Proposed Finding that descent of a
petitioning group from one individual who did not live in tribal
relations does not meet the standard of tribal descent established
under critericon 83.7(e).

United States Department of the Interior, Office of Federal Acknowledgement GHP-V001-D006 Page 11 of 158
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Background history of the Paugusetts. The historical record
clearly shows that from as early as 1658, the Connecticut courts
were concerrned that Stratford and Fairfield Plantations, "which
included the land that would become the towns of Trumbull and
Bridgeport and the Golden Hill Reservation, allow the Indians
living in the2ir cities sufficient land for their own subsistence.
The Connecticut General Assembly in 1762 directed that 80 acres be
set aside for the use and benefit of the Indians at Stratford.
During the 13th century, some Indians continued to live on the 80
acres, though many members of the tribe either moved to New York or
to other Indian groups in Connecticut.

In 1763, non-Indian settlers were occupying all but eight acres of
the 80 acre :tract. At that time, Sarah Shoran and Eunice Shoran
Sherman "the surviving heirs of the aforesaid [Pequanock/
Paugussett] Indians to whom said lands were laid out" and Eunice
Shoran Shermarn’s husband, Tom Sherman, and their children, were the
only Indians remaining on the eight acres of land. As a result of
Tom and Eunice Sherman’s and Sarah Shoran’s 1763 petition to regain
the Indian land, in 1765 the family was given a place to live
called Golden Hill. The colony of Connecticut appointed overseers
to act as guardians of the Golden Hill Indians’ affairs.

Sarah Shoran nmarried Elijah Wampey, a Brothertown Indian, and moved
to Oneida, New York. She did not appear in the Golden Hill records
after about 1765. Eunice Shoran died before 1797. Her husband,
Tom Sherman, whose tribal affiliation (if any) is unknown, died at
Golden Hill in 1800 or 1801. In 1802, "the remainder of the
tribe," four members of the Sherman family and a man named John
Chops, petitioned the General Assembly, requesting that the land at
Golden Hill be sold and the money be put in a fund for their
benefit. The reservation lands were sold. Later state records no
longer referred to a tribe at Golden Hill. Throughout the 1800’s,
the funds from the sale of the land provided for the "heirs" of
Sarah Shoran (who had moved to Oneida) and Eunice (Shoran) Sherman.
The overseers' reports dealt with administering the money in the
Indian fund, and not with issues concerning a tribe of Indians.

There is no documentation of William Sherman’s parentage or more
remote ancestry. Using standard genealogical methodology and
standards cof evidence, the BIA found no evidence that documented a
line of descen: from the above Golden Hill Paugusset Sherman family
to William Sherman, the claimed ancestor of the petitioner (GHP).
The petitioner’s claim to Golden Hill ancestry rests on three
generations from Tom and Eunice (Shoran) Sherman to William
Sherman. Within those three claimed generations, the two earliest
connections were documented, namely: (1) that Tom and Eunice
(Shoran) Sherman had a son, Tom Sherman, Jr.; and (2) that Tom
Sherman, Jr. tad a daughter, Ruby Sherman. The following three

10
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connections were not documented: (1) that Ruby Sherman, daughter
of Tom Sherman, Jr., was later known as both Ruby Mack and Ruby
. Mansfield; (2) that Ruby Sherman [as Ruby Mack or Ruby Mansfield]
was the mother of Nancy Sharpe alias Pease; and (3) that Nancy
Sharpe alias Pease was the mother of William Sherman, the only
ancestor through whom the present-day GHP membership claims
Paugussett descent.

Documents produced in the 1840’s clearly identified Ruby Mansfield
and Nancy Sharpe alias Pease as Golden Hill Indians, so the
question of  the precise genealogical tie of these two women to the
earlier Sherman family was of secondary importance. It was of
primary importance that none of the evidence submitted by the
petitioner, submitted by interested and informed parties, or
located by the BIA during the acknowledgment process, demonstrated
that William Sherman (1825-1886) was a descendant of either Ruby
Mansfield or of Nancy Sharpe, alias Pease.

The AS-IA’s ccnclusion in the Proposed Finding that William Sherman
had not been shown to be of Paugusett Indian ancestry has been
confirmed by the extensive evidence reviewed for the Final
Determination. There was insufficient documentation to demonstrate
who William Sherman’s mother was. Thus, his maternal lineage
remains undocumented.

No original cocument identifies William Sherman as a son of Nancy
Sharpe, alias Pease, whom the GHP petition claims as his mother.
Nancy Sharpe, alias Pease was identified in records from the 1840's
as a Golden Hill woman. One 1local historian, Samuel Orcutt,
attempted to trace Sherman’s ancestry to the Golden Hill through
her, but did not document his assertions.

At the time the Proposed Finding was issued, the only evidence
which appeared to link William Sherman to Nancy Sharpe, alias
Pease, appeared in Sherman’s diary/account book. 1In it, Sherman
recorded that in 1857 he was paid by the Golden Hill fund overseer
to care for Henry Pease. Orcutt’s history stated that Henry Pease
was a nephew of William Sherman. The GHP Response claimed that
this Henry Pease was a son of Nancy Sharpe, alias Pease, which
would have made him a half-brother rather than a nephew.

No documentation was submitted for the Final Determination that
verified the claimed relationship of Henry Pease to Nancy Sharpe,
alias Pease. The Golden Hill fund overseer who made the payments
to William Sherman on behalf of Henry Pease was simultaneously
overseer of the poor for the township. There was no documentatiopn
that '‘the 1857 payments were taken from the Golden Hill fund. The
GHP Response referred to a Civil War pensioner named Henry Pease
who served from Fairfield County, Connecticut. The pension record

11
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pertained tc a different Henry Pease. The GHP Response submitted
no verification. that William Sherman and Henry Pease were related.

William Sherman’s paternal lineage 1is unknown. There was no
evidence concerning who his father, nor his earlier paternal
ancestors, were. The petitioner does not claim that William

Sherman was Indian, or Paugussett, through his father’s family.

Contemporary original documents do not consistently identify
William Sherman as Indian. No document was found from 1825 through
1869 which identified William Sherman as either Indian or . .
Paugussett. The documents examined in which William Sherman
appeared before 1870 included the 1850 and 1860 Federal census
records, his seaman’s certificate, his marriage record, and the
record of the births of his children. The 1850 and 1860 Federal
censuses did not identify him as Indian, nor did the other records
examined. His seaman’s certificate provided a physical description

of him but did not identify his ethnicity.

By all accounts William Sherman was born in New York in 1825. He
apparently spent his youth as a sailor on whaling ships, and first
appeared in records relating to Trumbull, Connecticut, in 1857.

William Sherman never appeared as a beneficiary in the records of
the administrator of the Golden Hill funds. He does not appear at
all during the period prior to 1876, when he borrowed money from
the Golden Hill funds by mortgaging land he had purchased in 1875.
His appearance in those records afterwards is as a borrower of
funds, something which non-Indians commonly did to obtain money for
investments. His 1later appearance 1in the records of the
administrator of the Golden Hill fund after 1876 does not identify
him as Paugusett nor provide any evidence that he was Paugusett.

William’s Sherman’s identification as Paugusset was based on late,
unreliable secondary documents created near the end of his life.
Although some later historical records identified William Sherman
as a claimant to Golden Hill funds, these identifications appeared
late in his life and were based on unreliable evidence. On the
1870 census, William Sherman may have been identified as Indian but
the entry is smudged. The other members of his household were
identified as Indian in the 1870 census, ‘including his wife, who
has been docurented to be non-Indian. Those of his children who
reached adulthcod and left his household during his lifetime were
identified as non-Indian in census records. The 1880 census
identified William Sherman as Indian. These census records are not
sufficient in themselves to establish that William Sherman was
Indian, in light of earlier evidence which did not indicate that he
was Indian. In addition, they provide no evidence that he was a
Paugusett.

12
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Two books published within William Sherman’s lifetime identified
William Sherman as a Golden Hill. One, by D. Hamilton Hurd, was
published in 1.881. The other, by Samuel Orcutt, published in 1886,
attempted to 1link Sherman’s genealogy .to known Golden Hill
descendants of the first half of the 19th century. A review of
Orcutt’s genealogical statements demonstrated that they contained
internal contradictions and thus were not reliable. Orcutt did not
cite referencas. Despite extensive effort by BIA researchers, the
BIA was not able to locate any documentary sources upon which these
two writers wight have based their assertions. There was little
evidence that these writers had significant direct personal
experience and acquaintanceship with William Sherman.

The church record of William Sherman’s death identified him as
Golden Hill. It specifically referenced Orcutt’s county history,
published in the same year, as the source of its information.
Additionally, Sherman’s 1886 newspaper obituary identified him as
a Paugussett, It also appears to have been based on secondary
sources rather than on the personal knowledge of the recorder.

It has not been shown that William Sherman associated with known
Paugussett cdescendants during his lifetime. The GHP, in its
Response to the Proposed Finding, third party commenters, and BIA
researchers attempted to identify known descendants of the

Paugussett Indians in the 19th century. Although several were
identified, none were documented to have been associates of William
Sherman.

For the Final Determination, the BIA searched in records in the
States of New York and Connecticut and found additional evidence
concerning William Sherman’s known associates. None were
identified as Paugussett Indians. Conversely, there is no record
that William Sherman associated with the known Paugusett
descendants who were his contemporaries, or with other identified
Connecticut Indians, even though considerable information
concerning William Sherman’s social intéractions is available.
Thus his soc:ial contacts provided no circumstantial evidence that
he was of Paugusett or other tribal descent.

One of the arguments .used by the GHP in the Response to the
Proposed 'Finding was that in evaluating the historical tribal
entity from which descent was to be traced, the BIA had incorrectly
limited its examination to just the Connecticut records of the two
Paugussett families that migrated to Golden Hill during the 18th
century. The research for the Proposed Finding, and for this Final
Determination, was not limited to the people who were called
"remnants” of the Golden Hill.

13

United States Department of the Interior, Office of Federal Acknowledgement GHP-V001-D006 Page 15 of 158



Summary under the Criteria, Golden Hill Paugussett Tribe, Final De'temination

The BIA did extensive research for the Proposed Finding attempting
to identify  the Paugussett Tribe, and whether it existed in the
time period of William Sherman’s adult life. Paugusett descendants
were identified, but it was not established that a Paugusett tribe
existed during William. Sherman’s lifetime. No determination
concerning tribal existence was required, however, because evidence
indicated that. William Sherman did not, in any case, live in tribal
relations. There was no record that William Sherman associated
with the known Paugussett descendants who were his contemporaries.

The GHP membershlp does not descend from other Indlans. The GHP
descend from two of William Sherman’s nine children. Neither
William Sherman nor his children married Paugussett Indians or
other Indians; therefore, the membership cannot establish tribal or
Indian ancestyy through any other possible Indian ancestors.

Records reviewed. The regulations explicitly describe the types of
evidence which are acceptable to the Secretary under 83.7(e). The
types of record are listed in the regulations -in order of their
importance . in ' the weighing of the evidence for Federal
acknowledgmeriz. The acceptable evidence is not limited to the
categories listed. The specified types of acceptable evidence that
‘can be used for criterion 83. 7(e) include:

(1) Rolls prepared by the Secretary on a descendancy
basis for purposes of distributing claims money, pro-
viding allotments, or other purposes-

(ii) - State, Federal, or other official records or
evidence identifying present members or ancestors of
present members as being descendants of a historical
tribe or tribes that combined and functioned as a. single
autonomous political entity.

(iii) Church, school, and other similar enrollment
records identifying present members as being descendants
of a historical tribe or tribes that combined and
functioned as a single autonomous political entity.

(iv)_ Affidavits of recognition by tribal elders, leaders,

or the tribal governing body identifying present members

or ancestors of present members as being descendants of .
a historical tribe or tribes that combined and functioned

as a single autonomous political entity.

(v) Other records or evidence identifying present members
or ancestors of present members as being descendants of

a historical tribe or tribes that combined and functioned .
as a single autonomous peclitical entity.

14
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‘Summary under the Criteria, Golden Hill -Paugussett Tribe, Final Determination

For the Proposed Finding and the Final Determinaion, BIA
researchers searched the extensive records kept by Connecticut on
the. State’s Indians, and other Federal, State, and local records
which might provide documentation pertaining to Indians in
Connecticut. In the case of the GHP, the level of evidence under
each of the specified types of documentation listed in criterion
83.7(e) is as follows:

(i) Rolls prepared by the Secretary on a descendancy
basis for purpqges of distributing claims money, pro-
viding allotments, or other purposes.

e . O3

Tﬁg;Secretary never'pfépared tribal rolls for the Golden Hill
Paugussett. :

(ii) State, Federal, or other official records or
evidence identifying present members or ancestors of
present members as being descendants of a historical
tribe or tribes that combined and functioned as a single
autonomous political entity.

The Federal and State governments had census and overseer reports.
William Sherman was never listed on them as descended from an
historic tribe.

Pertinent Federal records existed primarily in the form of four
decennial censuses, from 1850, 1860, 1870, and 1880. In 1850 and
1860, he wes 1identified as non-Indian. In 1870, his own
identification was smudged on both the state and Federal copies of
the census, btut the other members of his household were identified
as Indian. He was identified as Indian in 1880, the latest of the
four Federal census reports. The Federal census records did not
show tribal descent.

There were many Indians of many kinds in Connecticut during the
19th century. Connecticut records contain extensive documentation
concerning many of the State’s Indian tribes. William Sherman was
never listed on an overseer’s report as being descended from any
tribe, only as having borrowed money, for which he provided
collateral, from the fund established to benefit the Golden Hill
remnants.

Evidence pertaining to his obtaining a loan to purchase land by
borrowing from Golden Hill funds was ambiguous in that similar
mortgages from the fund were also obtained by known non-Indian
individuals. The original financial documents indicated that
Sherman provided collateral for the loan, as did the known non-
Indian borrowars.

15

United States Department of the Interior, Office of Federal Acknowledgement GHP-V001-D006 Page 17 of 158



Summary under the Criteria, Golden Hill Paugussett Tribe, Final Determination

No other Indian documents from the State of Connecticut ever
mentioned W:lliam Sherman as an Indian of any kind. Other official
State records, such as vital statistics, never identified William
Sherman as a Golden Hill Paugussett, or as a Paugussett. On some
records, such as those of his marriage and the births of some of
his children, he was specifically identified as non-Indian. The
data obtained from taxation and voting records indicated that he
was not living in tribal relations. Records for William Sherman
showed extersive participation in non-Indian society and status as
a citizen, which Connecticut Indians usually did not have under the

. State laws of the day. William Sherman’s own journal, although
admittedly :ncomplete, made no reference to his being® Indlan or
associating with Indians.

(iii) Church, school, and other similar enrollment
records identifying present members as being descendants
of a historical tribe or tribes that combined and
functioned as a single autonomous political entity.

There were no contemporary church, school, or other enrollments
that listed William Sherman as a member of or descendant of a
tribe. The only church record submitted for William Sherman was
that of his death in 1886. It identified him as a Golden Hill, but
specifically referenced a secondary historical work, Orcutt’s 1886
county history, in making this identification. No school or other
enrollment records contemporary with William Sherman’s lifetime
were submitted for him or for his children.

(iv) Affidavits of recognition by tribal elders, leaders,
or the tribal governing body identifying present members
or ancestors of present members as being descendants of
a historical tribe or tribes that combined and functioned
as a single autonomous political entity.

The GHP dcocumentation concerning William Sherman contained no
affidavits of other tribal leaders made during William Sherman’s
lifetime. No such document from any known Paugussett descendant
dating to the period of William Sherman’s lifetime was submitted by
the petitioner or third parties, or located by BIA researchers.

(v) Other records or evidence identifying present members
or ancestors of present members as being descendants of
a historical tribe or tribes that combined and functicned
as a single autonomous political entity.

The least acceptable form of documentation, two county histories,
described William Sherman as a remnant of the Golden Hill tribe,

but provided internally inconsistent genealogical information.
Neither of the county histories provided information concerning a

16
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Summary under the Criteria, Golden Hill Paugussett Tribe, Final Determination

continuously existing Golden Hill Paugussett tribal entity of which
he could hav= been a member.

Summary. With no other contemporary documentation, the AS-IA
concluded in the Proposed Finding that the two county histories,
the least acceptable forms of genealogical documentation, coupled
with two census returns that did not list any tribal origin, and a
church death record that referred to one of the county histories,
were not sufficient evidence acceptable to the Secretary to
establish tribal ancestry for William Sherman. When these
documents were weighed in” combination with-all the other records:
vital records, other census returns, and an absence of overseer
documentation of Indian interaction or listing ¢f William Sherman, .
the AS-IA concluded in the Proposed Finding that there was little
or no evidence to indicate tribal descent for the GHP.

In the Proposied Finding, the AS-IA also concluded that the evidence
clearly established that the GHP did not meet criterion 83.7(e)
because the petitioner’s present-day membership claimed Indian
descent through only one individual. Under the 25 CFR Part 83
regulations, descent through one Indian individual who did not live
in tribal relations does not establish tribal ancestry for the
petitioning group.

This Final Determination has re-analyzed all available evidence
from Connect.icut colonial and state Indian records pertaining to
Connecticut Indians. The evidence confirmed the existence of the
Golden Hill Paugussett tribe in the 18th c¢entury. However, in the
Response to the Proposed Finding, the GHP failed to document under
the "reasonable likelihood of the validity of the facts" standard,
using acceptable genealogical methods, that William Sherman, the
sole ancestor through whom the present-day GHP membership claims '
Golden Hill Paugussett descent, descended from a historic tribe, or
from tribes that combined and functioned as a single autonomous
political entity, within the meaning of criterion 83.7(e). Rather,
additional material received for the Final Determination provided
circumstantial evidence that William Sherman was closely associated
with a non-Indian Sherman family and did not 1live in tribal
relations. Therefore, it was not necessary that the BIA undertake
a review of the GHP petition under all seven mandatory criteria
contained in 25 CFR Part 83.

Additionally, it remains the case that the present-day GHP
membership claim Indian and Paugussett ancestry through a single
individual, WwWilliam Sherman. Even i1f William Sherman had been
shown to be a Golden Hill Paygusett, descent of the present-day
membership of the petitioning group as a whole through a single
Indian individual who did not live in tribal relations during his

17
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Summary under the Criteria, Golden Hill Paugussett Tribe, Finail‘TDetermina;ion

or her llfetlme- does not meet the requlrements of criterion 83.7(e)
for tribal den,ent

The- Golden Hill Paugusett Tribe has not demonstrated that its
membership is descended from a historic tribe, or tribes that
combined and functioned as a single autonomous political entity.

Therefore, the Golden Hill Paugussett Tribe does not meet criterion
83.7(e). '

18
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Summary under the Criteria, Golden Hill Paugussett Tribe, Final Determination

cc: Sec’ySurname;101A;BureauRF
BIASurrniame;440B;440Chron;400
Hold:DeMARCE;x3592;rs3/1/96;ved;3/5/96; gr4/5/96;ved4/22/96:
sa4/29/96; ved4/30/96\ved5/3/96\ved5/15/96\gldnh111

- dlsk\ghaumSth fd;ved 9/11/96 ghsuméth;
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KOO360-96/35420
DEPARTMENT OF THE INTERIOR
Bureau of Indian Affairs

Final Determination Against Federal Acknowledgment of the Golden
Hill Paugussett Tribe . :

AGENCY: Bureau of Indian Affairs, Interior

ACTION: Nctice of Final Determination

SUMMARY: This notice is published in accordance with authority

delegated by the Secretary of the Interior to the Assistant

Secretary-Indian Affairs (Assistant Secretary) by 209 DM 8.
Pursuant to 25 CFR 83.10{(m), notice is hereby given that the

Assistant Secretary declines to acknowledge that the Golden Hill

‘Paugussett Tribe, P.0O. Box 1645, Bridgeport, Connecticut 06601-

1645, exists as an Indian tribe within the meaning of Federal
law. This notice is based on the determination that the group
does not satisfy one of the criteria set forth in 25 CFR 83.7,
namely: 83.7(e).

DATES: This determination is final ané is effective 90 days
after publication in the FEDERAL REGISTER, pursuant to 25‘

CFR 83.10(1) (4), unless a fequest for reconsideration is filed
pursuant to 25 CFR 83.11. ‘

FOR FURTHER INFORMATION CONTACT: Holly Reckord, Chief, Branch of

Acknowledgment and Research, (202) 208-3592.

A notice of the Proposed Finding to decline to acknowledge

the Golden Hill Paugussett Tribe (GHP) was published in the
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FEDERAL REGfSTER on June 8, 1995 (60 FR 30430, June 8, 1995),
pursuant to 25 CFR 83.10(e) of the revised Federal acknowledgment
regulations, which became effective March 28, 1994. Under 25

CFR 83.10(e), prior to active consideration the Assistant
Secretary shall investigate any petitioner whose aocumented
petition and response to the technical assistance {gyiew letter
indicate that there is little or no evidence that establishes
that the group can meet any one of the mandatory criteria in

paragraphs (s2), (f), or (g) of §83.7.

The GHP réceived one obviocus deficiency (OD) letter dated
August 26, 1393, and a second technical assistance (TA) letter
dated Octobe:r 19, 1994. Both OD/TA letters addressed the issue
of the undocumented parentage of William Sherman, the only
ancestor through whom the petitioner claimed Golden Hill
Paugussett ancestry. They also addressed the problem posed under
criterion 83.7(e) of the claimed Indian descent of the present-
da} GHP membership through one person, William Sherman, rather
than descent from a historical tribe. The GHP responded to both
TA letters and on November 15, 1994, requested the petition be
placed on active consideration. The GHP petition was not placed
on active consideration, but on November ?1, 1994, was added to
the "ready" list of petitioners waiting to be placed on active

consideration.

The Assistant Secretary concluded after the responses to the

TA letters that there was little or no evidence that the GHP met
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criterion 83.7(e). Preliminary genealégical analysis by the BIA
indicated that there was little or no evidence that the
petitioner could establish descent from a historical tribe.
Under 25 CFR 83.10(éf, Fhe‘Federal acknowledgment regﬁlaﬁions
call for issuance of an expedited Proposed Finding by the
Assistant Secretary when there is;litﬁle or no evidence that the"
petitioner caﬁlméet critérion 83;;ké5.. Expédited finaings may
only be done after the petition is compiéte and before the
petition has been placed on active consideration. In the

regulations themselves, the time frame and the requirements for

issuing an expedited Proposed Finding are clearly delineated:

(e) Prior to active consideration, the Assistant
Secretary shall investigate any petitioner whose
documented petition and response to the technical
assistance review letter indicate that there is little
or no evidence that establishes that the group can meet
the mandatory criteria in paragraphs (e), (f) or (g) of

§83.7 (83.10(e)).

The standard under which the Proposed Finding is made is stated

as follows:

83.10(e) (1) If this review finds that the evidence
clearly establishes that the group does not meet the
mandatory criteria in paragraphs (e), (f) or (g) of

§83.7, a full consideration of the documented petition
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under all seQen of the mandatory criteria'will not be
undertaken pursuant to paragraph (a) of this section.
Rather, the Assistant Secretary shall instead decline
to acknowledge that thé petitioner is an Indian tribe
and publish a Proposed ?inding to that effect in the
FEDERAL REGISTER. The periods for receipt of comments
on the‘Prdposed Finding from petitioners, interested
parties and informed parties, for consideration of
comments received, and for publication of a final
determination regarding the petitioner's status shall
follow the timetables established in paragraphs (h)

through (1) of this section (83.10(e) (1)) .

The Proposed Finding was issued in accord With 83.10(e),
which requires a conclusion that the petitioner clearly does not
meet the requirements of criterion 83.7(e). To make a Proposed
Finding under 83.10(e), the burden of proof is on the government
to show that the petitioner clearly does not meet the criterion.
The Proposed Finding demonstrated that-the GHP clearly did not
meet criterior. 83.7(e), descent from a historical tribe, meeting
the burden of proof required of the governmeht for making a |
proposed finding under 83.10(e) .

Once a Prcposed Finding has been issued, however, the burden
of proof shifts to the petitioner for rebuttal. The standard of
proof which must be met in the petitioner’s response to the

Proposed Finding is 'a lesser one, the "reasonable likelihood of
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"the validity of the’facts" standard described in section 83.6,
the.same standard used for all acknowledgment determinations.

If, in its response to the Proposed Finding, the petitioner can
§how that it meets the criterion under which the expedited
negative Proposed Finding was issued undér the "reasonable
.likelihood of the validity of the facts" standard, then the BIA.
will undertake a review of the petition under all seven mandatory
criteria before the Assistant Secretary issues the Final
Determination. The petitioner’s response to the Proposed Finding
did not establish under the "reascnable likelihood of the
validity of the facts" standard that the GHP met criterion
83.7(e). No new evidence was submitted or found which rebutted
the conclusions of the Proposed Finding. Therefore, the GHP
response did not trigger a BIA eValuation of the GHP petition

under all seven mandatory criteria.

The Associate Solicitor has responded to the petitioners
concerning legal issues raised by their attorney about the
acknowledgment process as it operéted in this matter and to
inquiries from the state of Connecticut pertaining to post-
comment period meetings between the petitioners and their
attorney with him and with the Assistant Secretary - Indian

Affairs.

This Final Determination is based upon a new analysis of all
the information in the record. This.includes the information

available for the Proposed Finding, the information submitted by
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the petitioner in its response to the Proposed Finding, evidence
and documentation submitted by interested and informed parties
during the comment period, the petitioner’s response to the third
party commerts, and new evidence and documentation collected by

the BIA staff for evaluation purposes. None of the evidence

‘submitted by the petitioner, submitted by interested parties’, or
located by the BIA during the acknowledgment process demonstrated

that William Sherman was of Paugussett or other Indian ancestry.

The petitioner continued to claim ancestry from the historic
Paugussett tribe through a single individual, William Sherman, a
common ancestor of the entire present membership. Extensive
research by the petitioner, third parties, and the BIA has failed
to document, using acceptable genealogical methods, that William
Sherman was Paugussett or Indian. The evidence submitted in the
GHP Response focussed on William Sherman’s ancestry. No document
was submitted or located for the Final Determination that
identified the parents of William Sherman. No document was
submitted or found for the Final Determination that provided
sufficient evidence acceptable to the Secretary that William
Sherman was descended from a historical Indian tribe.
Considerable :ircumstanéial evidence was submitted and located to
indicate that William Sherman did not live in tribal relations

during his lifetime (ca.1825-1886).

There was insufficient documentation to demonstrate who
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William Sherman’s mother was, and thus his maternal lineage
remains undocumented. William Sherman’s paternal lineage is
unknown. There was no evidence concerning who his father was,
nor his earlier ancestofs on his father’s side. The petitioner
did not claim that William Sherman was Indian, or Paugussett;
through his father’s family. It was not documented that he was
the descendant of either Ruby Mansfield or of Nancy Sharpe, alias
Pease, who were identified in historical records as Golden Hill .
Paugussett Indians and whomAthe petitioner claims were the

ancestors of William Sherman.

By most accounts, William Sherman, the GHP ancestor, was
born in New York in 1825. On Federal census records, his age
varied somewhat. He apparently spent his youth as a sailor on
whaling ships, and first appeared in records relating to
Trumbull, Connecticut, in 1857. While documentation pertaining
to William Sherman’s ethnicity in Federal census records and
state vital records was inconsistent, he was not identified as
Indian until 1870 or later, nor were his children identified as
Indian in records predating the 1870 Federal census. The
documents do not indicate that he interacted with known
Paugussett descendants who lived elsewhere in Connecticut during '
the 19th century. Most accounts of his supposed Paugussett
ancestry have depended upon ihternally inconsistent descriptions
provided in books published by two local historians, D. Hamilton

Hurd in 1881 and Samuel Orcutt in 1886.
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Fér purposes of‘ﬁhis determination, evidence has also been
examined to determine if the group’s membership otherwise meets
the requirements of criterion 83.7(e) of descent from a historic
tribe. The present-day membership of the GHP descends from two
of William Sherman’s nine children. Neither William Shermah nor
his children married Paugﬁssett Indians or othe;-Indians;
therefore, thre membership does not have Indian ancestry through

any other possible Indian ancestors.

A sﬁbstantial body of documentation was available about the
petitioning entity and its ancestors. None of the documentation
demonstrated descent from the historic Paugussett tribe or from
any other‘tribe for the GHP.  The available documentation did not
demonstrate any American Indian descent, regardless of tribal
affiliation. Even if Paugussett or other Indian ancestry could
be determined for William Sherman, descent through one person
with Indian ancestry does not meet the requirements of criterion

83.7(e) for tribal descent.

The Golden Hill Paugussett Tribe has not demonstrated that
its membership is descended’from a historic tribe, or tribes that
combined and functioned as a singlé autonomous political entity.
Therefore,-the Golden Hill Paugussett Tribe does not meet |

criterion 83.7 (e).

This determination is final and will become effective 90

days from the date of publication, unless a request for
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re-

‘recpnsideration is filed pﬁrsdant,to §83.11. The'petitiéner or
-any interested party may file a request for reconsideration of
'this determinatién with the Interior Board of Appeals
:;(§83.11(a)(1)5. Theypetitioner’s.or interested party’'s féquest
- must be received no later than 90 days after publiéation of 'tﬁe
.'VAssist:ant Secretafyv’s determination in the FEDERAL REGISTER"

(§83.11(a) (2). o o

Ada E. Deer v '
Assistant Secretary - Indian Affairs

Dated: 7/6\76
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TECHNICAL REPORT
FINAL DETERMINATION

GOLDEN HILL PAUGUSSETT TRIBE

Purpose of the Federal acknowledgment requlations. The
purpose of the Federal -acknowledgment regulations is "to
establish a departmental procedure and policy for acknowl-
edging that certain American Indian groups exist as tribes"
(25 CFE 83.2). The "Standards of Evidence" section of the
regulations explains further that:

The purpose of the acknowledgment process is to
acknowledge that a government-to-government rela-
tionship exists between the United States and
tribes which have existed since first contact with
non-Indians (25 CFR Part 83, "Standards of Evi-
dence and Stringency of Requirements," 59 FEDERAL
REGISTER 9281 (1994)).

In 1994, the revised Federal acknowledgment regulations,
which became effective March 28, 1995, were published in the
FEDERAL REGISTER (59 FEDERAL REGISTER 9280-9300 (1994)).

The revised regulations did not alter either the basic
purpose of the acknowledgment procedure as stated in the
1978 regulations or the standard of continuity of tribal
existence. The revised regulations in some circumstances
reduced the burden of evidence on petitioners. In the 16
years that the acknowledgment process had operated, certain
types of evidence had been found to be more effective than

others.

One of the purposes of the revised regulations was to
clarify the application of the seven mandatory criteria
(§83.7(a)-(g)). The changes in the regulations were not
intended to alter the outcome of cases. Those groups which
would have been acknowledged under the 1978 regulations
would be acknowledgeable under the revised regulations.
Those which would not have been acknowledged under the 1978
regulat.ions would be denied under the revised regulations.

A major concern of Congress, the Department of the Interior
(Department), and petitioners had been the length of time it
took petitioners to complete the acknowledgment process
under the 1978 regulations. The revised regulations include

~ 1
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sectiorn 83.10(e), which describes an expedited process under
- criteria 83.7(e), that the group descends from a historic
. tribe; 83.7(f), that the membership does not consist princi-
.pally cf members of an acknowledged tribe; or 83.7(g), that
~ the petitioner has not been terminated or forbidden a
Federal relationship, would receive an expedited negative
determination (59 FEDERAL REGISTER 9297 (19%94)).

Criterion 83.7(e) concerns descent from a historical Indian
tribe, cr from tribes which have amalgamated and functioned
as a single unit. Descent from an Indian tribe is deter-
mined through a standard methodology based on a well-defined
set of genealogical facts. The BIA undertakes the genealog-
ical evaluation early in the Government’s review process.
Therefore, the Department revised the regulations to provide
an "expzadited" review of certain petitions on the basis of
criterion 83.7(e). By providing for an "expedited" Proposed
Finding under criterion 83.7(e), the BIA would avoid time-
consuming research under the other six mandatory criteria on
petitioners unable to document North American Indian tribal
ancestry within the meaning of the 25 CFR Part 83 regula-
tions.

Evaluation Procedure under 25 CFR Part 83.

The Golden Hill petitioner’s (hereafter referred to as GHP)
Proposed Finding was made under §83.10(e), the section in
the revised regulations which describes the expedited
"process for criteria 83.7(e), (f), or (g), as follows:

(e} Prior to active consideration, the Assistant
Secretary shall investigate any petitioner whose
documented petition and response to the technical
assistance review letter indicate that there is
little or no evidence that establishes that the

. grcup can meet the mandatory criteria in para-
graphs (e), (f) or (g) of §83.7 (83.10(e)).

83.10(e) (1) If this review finds that the
evidence clearly establishes that the group
does not meet the mandatory criteria in para-
graphs (e), (f) or (g) of §83.7, a full con-
sideration of the documented petition under
all seven of the mandatory criteria will not
be undertaken pursuant to paragraph (a) of
this section. Rather, the Assistant Secre-
tary shall instead decline to acknowledge
that the petitioner is an Indian tribe and

2
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publish a Proposed Finding to that effect in
the FEDERAL REGISTER. The periods for re-
ceipt of comments on the Proposed Finding
from petitioners, interested parties and
informed parties, for consideration of com-
ments received, and for publication of a
final determination regarding the petition-
er’s-.iStatus shall follow -the gimetables es-
tablished in paragraphs- (h) through (1) of
this section (83.10(e) (1)).

The BIA’'s response to public comments on the proposed
revised regulation included discussions of this provision:

Commenters dgenerally approved the addition of this
section, which provides for a limited, speedy
review of petitions which cannot, upon examina-
tion, meet the requiréments of certain acknowledg-
ment criteria. The primary concern was whether
stfficient review and due process would be accord-
ec. (59 FEDERAL REGISTER 9290 (1994)).

The response explained further of the level of proof re-
quired:

The section requires clear evidence, apparent on a
preliminary review, that one of the three named
criteria are not met (59 FEDERAL REGISTER

9290 (1994)). )

These expedited reviews would take place after the petition
is completed by the petitioner and before active consider-
~ation -begins. The response to the public comment on the
proposed regulation states:

This limited evaluation will only occur after the
petitioner has had the opportunity to respond to
the technical assistance review (59 FEDERAL REGIS-
TER 9250 (199%94)).

Under §33.10 (e) (1), Ada E. Deer, the Assistant Secretary -
Indian Affairs (AS-IA) issued the Proposed Finding to
decline to acknowledge the Golden Hill Paugussett Tribe as
an Indian tribe on May 24, 1995. This Proposed Finding was
made after two technical assistance (TA) letters had been
sent to the GHP (BIA 8/23/93; BIA 10/19/94) and the GHP had
requested that the petition be placed on active consider-
ation (GHP 11/21/94). The Proposed Finding found that the
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GHP membership did not descend from a historic tribe, but
from a single individual whose Indian ancestry was not
demonstrated. ' ’

The proposed negative finding was published in the FEDERAL
REGISTER on June 8, 1995. It stated in part:

As provided by 25 CFR 83.10(e) (1) and 83.10(h)
through 83.10(1), any individual or. organization
wishing to challenge the Proposed Finding may
submit factual or legal arguments to rebut or
support the evidence relied upon. This material
must be submitted on or before December 5, 1995
(60 FEDERAL REGISTER 30430, June 8, 1995).

Introduction and Adminigtrative History.

The GHF first submitted a letter of intent to petition for
Federal acknowledgment in 1982. An extensive and ongoing

exchange of information and advice took place between the

GHP and Bureau of Indian Affairs (BIA) evaluators from the
beginning of the administrative process in 1982.

The GHP submitted a documented petition on April 12, 1993.
Since that time, BIA researchers have frequently been in
contact. with GHP members, leaders, and their researchers.
The problems with their petition have been clearly stated to
them on many occasions in person and in writing. The BIA
made a formal technical assistance review of the documented
petition, and on August 26, 1993, sent the first obvious
deficiency ("OD") letter to the petitioner (BIA 1993). This
letter was required by the acknowledgment regulations and
allowed the petitioner to revise and augment the petition
before it was evaluated on its merits. The purpose of the
technical review and obvious deficiency letter in the 1978
regulations was to prevent the possibility that a petitioner
might receive a negative decision because of technicalities
or failure to develop fully the available evidence.

The 1993 GHP OD (BIA 1993) letter clearly discussed the
deficiencies of the petition as submitted in demonstrating
that the group met criteria 83.7(a), (b), and (c¢). Concern-
ing criterion 83.7(e), it referred specifically to the issue
of descent from a historical tribe:

Criterion (e) requires that the membership of a
petitioning group consist of individuals who can

4
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show descent "from a tribe which existed histori-
cally" or from historical tribes which combined as
a single entity. You need to provide evidence to
establish the lineal descent of William Sherman
-and George Sherman from the historical Paugussett
tribe. Ruby Mansfield Sharpe’s descent from a
specific tribe rather than from the grouping of
"3olden Hill Indians" needs clarification as well.
(3IA 1993).

The pe:-itioner responded to this first "OD" letter on

"April 1, 1994. The BIA then sent the GHP a second technical
assistance review (BIA 1994a) under the revised regulations
which became effective March 28, 1994. This letter, like
the first OD letter (BIA 1993), listed many obvious problems
the petition had in documenting evidence for criteria
83.7(a), (b), and (c). 1In regard to criterion 83.7(e), the
TA letter specifically pointed out that documentary evidence
of Willliam Sherman’s parentage should be submitted if it was
available:

Criterion (e) requires that the membership of a
petitioning group consist of individuals who can
show descent "from a historical Indian tribe.

." The new data you submitted have answered many
of the BAR's questions about your genealogy.
However, if you have documentary evidence identi-
fying the parents of William Sherman, the ancestor
who provided the descendance for the entire group,
we encourage you to submit it now (BIA 1994a).

By specifically requesting information on the parentage of
William Sherman, the second TA letter (BIA 1994a) focussed
- the attention of the GHP petitioner and their researchers on
Indian ancestry as a threshold requirement for meeting
83.7(e). Descent from a historic tribe under 83.7(e) cannot
be determined without documentation of Indian ancestry.

The second TA letter (BIA 1994a) included a statement which
informed the GHP that a determination by the BIA that a
petiticner has submitted enough information for the BIA to
make an evaluation of the petition does not imply that
either the evaluation or the decision would be positive:

The acknowledgment regulations provide a technical

assistance review to ensure that a petitioner will
be able to present its best possible case and that \
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a petition will be considered on its merits. This
review does not mean that the BAR has reached or
will reach a positiveé or negative conclusion on
the Golden Hill Paugussett petltlon, or on the
portions of the petition not discussed in this
letter (BIA 1994a). ,

- On Noverber 10, 1994, the GHP instructed the BIA to place
the petition on active consideration. On November 21, 1994,
the BIA assigned the petitioner place number six on the
"Ready, Waiting for Active Consideration" [emphasis added]
list and informed the petitioner that genealoglcal work
would begin (BIA 1994D) .

As is normal practice in prdcessing a petition, after the
petition has been placed on the "ready" list, but before the
petiticn has been placed on active consideration, the BIA
genealcgist begins to enter the genealogical data into a
data base. During this process of data entry, the genealo-
gist is often the first BIA researcher to discover that a
particular case may have significant problems under criteri-
on 83.7 (e).

Expedited decisions may only be done at this stage, after.
the petition has been placed on the "ready" list and before
active consideration. The possibility of doing an expedited
finding on single criterion was provided for in the revised
regulations, 25 CFR 83.10(e). 1In 1993, the draft revised
regulations were circulated to more than 1,000 individuals
and organizations for review. To assure due process to
petitioners, in the response to comments on the revised
regulations published in the FEDERAL REGISTER on February
25, 1994, the BIA wrote concerning expedited negatives:

This limited evaluation will only occur after the
petitioner has had the opportunity to respond to
the technical assistance review (59 FEDERAL REGIS-
TER 1994, 9290)

In the ragulations themselves, the time for the expedited
review is clearly delineated:

(e) Prior to active consideration, the Assistant
Secretary shall investigate any petitioner whose
documented petition and response to the technical
assistance review letter indicate that there is
little or no evidence that establishes that the
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\

group can meet the mandatory criteria in para-
graphs (e), (f) or (g) of §83.7 (25 CFR 83.10(e)).

The BIA had issued one expedited negative decision based on
§83.10(e) béfore the GHP Proposed Finding. The MOWA peti-
tioner received an expedited negative Proposed Finding
January 5, 1995, some six months before the GHP expedited
decision was published. ‘

Througn continuing technical assistance and availability of
_the government’s researchers, the BIA provides due process
to. petitioners in the period between issuance of a Proposed
Finding and issuance of a Final Determination. Since the
GHP Proposed Finding was issued on June 8, 1995, the peti-
tioner has had many opportunities to consult with BIA staff
members and researchers. The BIA researcher and branch
chief have held many discussions with the petitioner’s
members, researchers, and attorneys. The BIA's detailed
technical report was provided to the petitioner and was also
made available to the public. The petitioner has had full
access to all of the BIA’'s genealogical and historical
documentation and interview materials, and to all materials
that have been submitted by third parties. This type of
open communication and continual interchange is how the BIA
normally works with petitioners.

For the Proposed Finding, the BIA reviewed a substantial
body of documentation. This included documentation submit-
ted as evidence by the petitioner, documentation submitted
by interested parties, and documentation located by the BIA
researchers. The BIA clearly showed that the evidence did
not support the petitioner’s claims to Golden Hill Paugus-
sett Indian tribal ancestry, nor did nor was the evidence
adequate to document Indian ancestry for the petitioner
within the meaning of the regulations. In demonstrating
that tre petitioner clearly did not meet criterion 83.7(e)
due to lack of evidence, the BIA met the burden of proof
standard the regulations required of the government when
making expedited Proposed Findings under §83.10(e).

Once a Proposed Finding has been issued under 83.10(e), the
burden of proof shifts to the petitioner in responding to
the Proposed Finding. A lesser standard of proof is applied
to the petitioner’s response. The petitioner is only
required to show it met the criterion under which the
expedited Proposed Finding was issued, in this case criteri-
on 83.7(e),; under the "reasonable likelihood of the validity
"of the facts" standard. If the petitioner’s response
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demonstrates that the petitioner met the criterion under
which the Proposed Finding was issued, in this instance
‘criterion 83.7(e), under the "reasonable likelihood of the
validiz: Y of the facts" standard, the BIA would then review
the entire case under all seven mandatory criteria before
issuing a final determination. This procedure was statec
clearly in the Yuchi expedited negative finding, which was
. based on the petiticner’s not meeting criterion 83.7(f):

In the event that the comments submitted demon-
strate that the petitioner meets the requirements
of criterion 83.7(f), the Assistant Secretary has
the authority under sections 83.10 (1) (1)

conduct such additional research and request from
the petitioner and interested parties such infor-
mation as 1s necessary to supplement the record
concerning the other criteria and evaluate the
pecitioner under those criteria (BIA 1995b, 5;
Yuchi Proposed Finding, Summary under the Crite-
ria).

The GHP Proposed Finding was based both on a lack of posi-
tive evidence that William Sherman was of Golden Hill
Paugussett descent and on negative evidence that William
Sherman had not been shown to descend from an American
Indian f:ribe.

This Final Determination represents.a new analysis of all
the information in the record. This includes the informa-
tion available for the Proposed Finding plus the extensive
information submitted by the petitioner in the GHP Response,
the new evidence and documentation submitted as third party
commentsi, the GHP Response to the third-party comments, and
new evidence and documentation collected by the BIA staff
for evaluation purposes.

No new cocuments submitted or found rebutted the GHP Pro-
posed Finding. No document was submitted or found for the
Final Determination that identified the parents of William
Sherman, the person from whom all the present-day GHP
membershtip descends. No material was submitted or found for
the Final Determination that documents with evidence accept-
able to the Secretary that William Sherman descended from a
historical American Indian tribe. New evidence substantiat-
ed the conclusion reached in the Proposed Finding that
William Sherman did not live in tribal relations during his
lifetime. '
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Evaluation of Genealogical Evidence by the BIA.

The BIA bases its findings under criterion 83.7(e) on
. evidence obtained through standard research methods in the
discipline of genealogy:

, The standards used by the BIA to evaluate evidence

. do not differ from those universally accepted by
¢genealogists. How [the] BAR researchers handle-
qenealogical evidence is clear from the precedents
set in earlier BIA acknowledgment decisions.
These precedents are not the product of one indi-
vidual, but of peer review of the evidence (Rama-
pough Final Determination 1995, 17). '

The BIA researchers are aware that there may be periods of
time cr areas for which records are not extant. The regula-
tions clearly illustrate that in the absence of any one
particular type of record, others may be used. - Thus:

CONCLUSIVE PROOF is not possible in genealogical
research. It is impossible to "prove" ancestry to
an absolute certainty . . . . Unfortunately, there
are no witnesses to a birth present today to
testify regarding a birth of a child born in 1800.
In genealogy, since personal knowledge (except in
rare instances) is lacking the rule is that ances-
try may be established by a preponderance or
greater weight of the evidence. This term does
not mean physical weight, such as ten books stat-
ing the same facts against one book which states a
different fact. It means quality, not quantity.
Foxr example, the genealogical facts stated in a
valid last will and testament will be considered
very reliable and, if the ten books disagreed, you
would reject the ten printed volumes (Stevenson in
Rubincam 1980, 1:40). ‘

The BI2A researchers attempt to ascertain the truth, even
though their conclusions may be contrary to family or tribal
tradition. This possibility that research may contradict
tradition is not unique to research on American Indians:

It is natural for people to feel that a special
sanctity inheres in the traditions of their own
family. To doubt them is to doubt the veracity of
their parents and grandparents . . . . Those who
erploy genealogists, on the other hand, should
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‘realize that their genealogist gets no pleasure

out of destroying their traditions.
ployed to ascertain the truth, and it is his duty
to report what the records reveal

fore, traditions must be sifted, and tested,
but not accepted as true until

verified from contemporary documentary sources
(Jacobus in Rubincam, 1980,

utilized as clues,

written.
evidence.

search: Methods and Sources (Rubincam 1980),

He is em-

. « . . There-

1:16-17) .

and

SRR - .

i Many bocks on how to do genealogical research have been

Most contain information about the weighing of
Rubincam’s two volume text, Genealogical Re-

acceptability of various genealogical sources.

18 CENEALNGICAL RESEARCH

{acus of each case must be interpreted and judged 00 1Li MeniG
as circumstantial evidence cannat be accepled withoul careful
research and dehiberation

Admussibility of Evidence

This 1s the term one often hears on television, bandied adoul
:n the so-called dramas aboul the law Please remember tnat
when evidence 1s "admussible ” or "admitted into evidence it i
no indication that the evidence or information s true [t mer2ly
means the count or jury may cons:der ot and judge whether :t :§
gue or not. That s what you as 2 one-person jury situng n 2
"“court of genealogy " should do cansider and analyzc all of the
facts. regardless ol the source. whether tradition of an official
tecard. then decide «f you should accept or reject those facus

General Rules for Judging the Relubuity of Genealogicai

ELudence
Class o . o Type of Rating of
Category Source of Leidence Ec:dence the Evnidence

Ls:

Tésumons of Wu

Tesumoniat

Ercellent = dependin

actses Evidence  Personal - on the tompeteacs 33
oM 1 witness who kaowiedye credidbility of Fe -
his pertonsl cnowl et

edge of the ficu

tought to be proven

AR eye-witness

nd Officvel records, Heartay Excellent, but st Neyr
such a5 vl land. tay Neverthelens, apt
probate  and other 1o be correct 1 mos:
court recorde Cases.

Jed Testimony of Wit-  Testsmonial  Cenerally reliable, but
nesses Evidence Hearnay sl hesctay. [n solated
from 2 witnets who © cases more relable than
does A0l know the Class 2
facs from his own
personal kaowledge.

{Testimonial family
declarations )

ith Private records. such  Hearuy Retiability viries grea:
at chuech. corporn- iy but generaily
tion and other Aependable
busineis records

Sth Family records Di ' Hearmay Reluability varier ftom

United States Department of the Interior, Office of Federal Acknowledgement

anes, jouraaly let-

poor to relisble Uf 4t s

}.l

categorized the
They are

reproduced from his book by permission of the author.

CENEALOGICAL EVIDENCE 1

Cilass 0 Type of Rating o

Csrepony Source of Evidence Eagence oy C:.drl«u
ters, Bible records 4 COntempOraty ‘ecnil
and any other rec maide by one na.ing
ords compiled by pertonal  cnowledye
member of 2 lamily rate it eccellent
{Documentary Fam
iy Declaranoni s

6Lh Newgpaper (ited Hearvay Cenerally relisp
Contempora ac nstacd hete u 'he o
counu of ittha (oemant and oSointert
martiages . en errors
deaths

th Family genealogies Hewetay Poor to reluable Tre
- Prm\cd and many test 4 who comDiled
1cnpt work the work and wnen

and from what twourcer

3 Ceneral printed Hearay Faur Often unarelubdle,
works. Couqry and but there are tome et
other local histories cellent tocal historien
Newipaper  ac Judge each on u
counts: Ditueries ments
biographics, gencd
ogies which are not
ContemMmpPpOrary
wecounu.

CIT Tradtons  Stocer " Kesmay Unretiadte 13 '
ot inlormation pre- necetssry 1O teaech
sumably passed (rom 1dditional ources
one (genecation (o
snother.

10h Foldore: Legendr.  Hearay Very unreliadble

1tories and other in:
(ormation not ong
mating in the {amily

The decision whether to accept or teject, wholly or partially,
the genealogical evidence you discover n your reseurch o
difficult and often agonizing, but it is hoped this brief chapter,
which must of necessity be limited in it scope, will aid you as
the judge and jury presiding in your Court of Genealogy.’

S $inu this chapler was written, Mr. Steverson has published Gencelog
Evidence. A Cuide 1o the Standard of Proof ;:‘lan' to Pediy
Ancestry. Heirahip and Family Hutory (Laguna Hills, é‘i Aegaar

3 |
Press 1919 ced by permission of author)

GHP-V001-D006 Page 44 of 158



Technical Report --. Final Determination -- Golden Hill Paugussett Tribe .

In comparison, the regulations in 25 CFR part 83.7(e) read:

The petitioner’s membership consists of individu-
als who descend from a historical Indian tribe or
from historical Indian tribe or tribes which
combined and functioned as a single autonomous
political entlty -

(1) Evidence acceptableAto the Secretary which can
be used for this purpose includes but is not
limited to:

(i) Rolls prepared by the Secretary on a descen-
dancy basis for purposes of distributing claims
money, providing allotments, or other purposes.

(ii) State, Federal, or other official records or
evidence identifying present members or ancestors
of present members as being descendants of a
historical tribe or tribes that combined and
functioned as a single autonomous political enti-

ty. \

{(iii) Church, school, and other similar enrollment
records identifying present members as being
descendants of a historical tribe or tribes that
ccmbined and functioned as a single autonomous po-
litical entity. =

(iv) Affidavits of recognition by tribal elders,
leaders, or the tribal governing body identifying
present members or ancestors of present members as
being descendants of -a historical tribe or tribes

- that combined and functioned as a 31ngle autono-
mous political entity.

(v) Other records or evidence identifying present
‘members or ancestors of present members as being
descendants of a historical tribe or tribes that
combined and functioned as a single autonomous po-
litical entity.

Acceptable genealogical sources as listed in Rubincam’s
manual (Rubincam 1980) are similar to the list of sources
acceptable to the acknowledgment process. Evidence accept-
able for meeting the mandatory criterion 83.7(e) is well
within the bounds of standard genealogical research.

11
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. The regqulations do set standards for what is acceptable

. evidence that a criterion has been met, specifically stating
‘that insufficient evidence that a criterion has been met is
grounds for denial of Federal acknowledgment:

A petitioner may be denied acknowledgment if the.
evidence available demonstrates that it does not
meet. one or more of the criteria. A petitioner
may also be denied if there is insufficient evi-
dernce that it meets one or more of the criteria.
A criterion shall be considered met if the avail-
able evidence establishes a reasonable likelihood
of the validity of the facts relating to that
criterion. Conclusive proof of the facts relating
to a criterion shall not be required in order for
the criterion to be considered met (§83.6(d)).

Under §83.10(e), petitioners who provide "little or no

evidenc=" that the group can meet the mandatory criterion

83.7(e) are the petitioners who fail to provide a minimal

level of evidence, using acceptable genealogical methods, to
establish the present day membership’s descent from a -
historic tribe.

THE PETITIONER’S RESPONSE TO THE PROPOSED FINDING

The Prcposed Finding found “that the claims of the GHP
petiticn to Indian tribal ancestry were not valid.. The
document.s did not support the claims" (GHP Proposed Finding,
Summary under the Criteria, Introduction).

The Arguments and Evidence in the Response to the BIA
Proposed Finding (hereafter cited as Response) were submit-
ted in two parts on December 5, 1995. The first part
(Ppetitioner’s response, PART I, LEGAL ANALYSIS) contained
legal arguments and the second part contained both arguments
and documents.

Correspondence between the petitioner and the Associate
Solicitcr, Division of Indian Affairs, concerning these
legal issues appears in Appendix C. 1In brief, none of the
legal issues indicate that the BIA researchers or the
Department failed in any way to afford the petitioner due
process in the Proposed Finding. There is no supportable
legal basis upon which to issue a new Proposed Finding.

12

United States Department of the Interior, Office of Federal Acknowledgement GHP-V001-D006 Page 46 of 158



Technical Réport -~ Final Determination -- Golden Hill Paugussett Tribe

Petitioner’s fesponse PART II. FACTUALNREFUTATION OF THE
"BASIC CONCLUSIONS" AND "SPECIFIC EXAMPLES" OF THE BIA
PROPOSED FINDING. ' o

The second portion of the petitioner’s Response contained
both arguments and documents. In the Response, the peti-
tioner detailed the "following facts and evidence that
William Sherman was an Indian" (Response 1995b, 27). Each’
of the petitioner’s points will be followed by the BIA
response. -

Petitioner’s Response, Part II.A:

The petitioner stated in the Response to the Proposed Find-
ing: .

1. The BIA erroneously concluded that William
Sherman has not been "conclusively Documented" as
a descendant of any historic Indian tribe (Re-
sponse 1995b, I).

The GHP also alleged in the Response that "William Sherman
is not the only historical ancestor claimed" (Response
1995b, 11). '

The Department’s response to Part IT.A.

As will be. seen from the point-by-point discussion below,
William Sherman has not been documented by a "reasonable
likelihced of the validity of the facts" standard to be a
descendant of any historic Indian tribe.

All of the present-day members of the GHP descend from .
William Sherman. He is the only ancestor the GHP claims to
be a Paugussett Indian.

Petitioner’s Response Point II.A.1.

Overseer reports show that Tom Sherman, Jr. and
Eunice Sherman were present at Golden Hill and
were of the right ages (and names!) to. be the
children of Tom Sherman and Eunice Shoran Sherman.
The BIA has provided no evidence to overcome
reasonable inference that Tom, Jr. and Eunice were:
children of Tom and Eunice Shoran Sherman (Re-
sponse 1995b, 27).

’
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The Department’s response to point II.A.1:

There is no contradiction between the Proposed Finding and
the GHF Response on this point. The Proposed Finding made
no attempt to "overcome reasonable inference" on this point.
The BIA agreed that Tom Sherman,  Jr. and Eunice Sherman were

. children of Tom Sherman, Sr. and Eunice (Shoran) Sherman, as
stated in the Proposed Finding on page 15. Nothing has
changed this conclusion.

Petiticner’s Response Point II.A.2. The petitioner stated:

The wife of Tom Sherman, Jr. is not named in any
corrocborating document (i.e., there is no marriage
license), so we cannot prove her name was Sarah;
however, we do know from Golden Hill overseer
reports that Tom Sherman, Jr. had a wife and
children (Response 1995b, 27). '

The Department’s response to point II.A.2:

There is no contradiction between the Proposed Finding and
the GHP Response on this point. The BIA agreed that Tom
Sherman, Jr. had a wife and children, as stated in the
Proposed Finding on page 30. Nothing has changed this
conclusion.

Petitioner’s Response Point II.A.3. . The petitioner stated:

The overseer reports from 1811 to 1839 and the
1823 census of Golden Hill confirm that a Ruby
Sherman was a member of the Golden Hill Tribe, and
"was the right age to have been Tom Sherman, Jr.’'s
daughter; no birth certificates or baptismal
records prove or disprove this relationship (Re-
sponse 1995b, 27).

The Department’s response to point II.A.3:

There is no contradiction between the Proposed Finding and
the GHP Response on this point. The BIA agreed that a Ruby
Sherman was a member of the Golden Hill Tribe, and was the
right age to have been Tom Sherman, Jr.'s daughter, as
stated in the Proposed Finding on .page 30. Nothing has
changed this conclusion. '

14
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Petitioner’s Response Point II.A.4:

We know that Ruby Sherman was a Golden Hill Indian
frrom the overseer reports and that she was vari-
cusly known as Ruby Sherman, Ruby Mansfield, and
Ruby Mack (Response 1995b, 27).

The Department’s response to point IT.A.4: .

The corment in the GHP Response is partially incorrect. It
is true that a Ruby Sherman, daughter of Tom Sherman, was ’
listed on the Golden Hill overseer’s report of 1823 (Pro-
posed Finding, 30). However, there is no evidence to show
that Ruby Sherman, daughter of Tom Sherman, was the same
person as Ruby Mansfield or Ruby Mack. Neither is there
evidence to show that Ruby Mansfield and Ruby Mack were the
same person. Evidence was located which indicated that they
were two separate individuals.

‘There is evidence that one Ruby was the déughter of Eunice
Mack of Woodbridge, Connecticut. A Ruby Mack died in 1841
(see discussion of the Mack family in the section on Orcutt,
below) .

The Ruby Mansfield who petitioned for a home in Bridgeport,
Connect.icut, in 1841 with a Nancy Sharpe, alias Pease,
appearss to have been a different person from the Ruby Mack
who died the same year (gsee discussion under Nancy Sharpe,
alias Pease). The use of an "alias" name form was common
during this time period (Rubincam 1987, 40). However, the
Ruby Maznsfield who was listed on the 1841 petition for a
home in Bridgeport was not called "alias Mack or Sherman" as
was her contemporary "Nancy Sharpe, alias Pease."

The use of an alias may have several meanings. In his book,
Pitfalls in Genealogical Research (Rubincam 1980), Milton

Rubincam states: :

Scmetimes one finds an ancestor with two surnames
separated by the word alias . . . . Parish regis-
ters often used it [alias] to indicate illegitima-
cy, the putative father’s name and the mother’s
suzrname, with "alias" in between. Sometimes it
meant an inheritance--a man marrying an heiress
and adding her name to his, separated by "alias."
In other cases a man whose wife or mother belonged
tc a distinguished family might assume the addi-
tional name, again indicated by "alias"

N 15
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(Rubincam 1987, 40-41). -,

In add:tion, the Ruby Mack who died in 1841 was identified
as "Black(Indian)" on her death record, which did not
indicate whether "Mack" was her maiden name or married name,
or identify her parents (see discussion in PF). However, a
Ruby Mansfield was listed as living with her husband, "a
colored man," in 1848, seven years after Ruby Mack’s death
(Fairfield County, Connecticut, Court Files, 1858-1849).
These cdocuments provide clear evidence that Ruby Mansfield
and Ruby Mack were not the same person.

The petitioner did not submit substantive evidence that
would undermine the conclusion in the Proposed Finding that
Ruby Sterman, daughter of Tom Sherman, was not identified
with Ruby Mansfield or Ruby Mack. There is no evidence that
the Ruby Sherman of the 1823 overseer’'s report was either of
the persons known as Ruby Mack or Ruby Mansfield.

Petiticner’s Response Point II.A.5: The petitioner .stated:

No birth records were kept in Poughkeepsie, the
place of William Sherman’s birth, before 1882 (see
Appendix I); death records were kept from 1866 in
that New York town. No Connecticut law required
that vital records be kept until 1852, though some
towns kept them prior to this date. 'Thus, no
birth records are likely to exist for any individ-
uals, including William Sherman, born prior to the
mid to late 1800’'s (Response 1995b, 28).

The Department’s response to point II . A.5:

Although it is true that research has not located a birth
record for William Sherman in Poughkeepsie, Dutchess County,
New Yorx, other records which may contain  information
identifying birth, death, and marriage information do exist
for Dutchess County, New York. For example, the county
clerk has civil court records from 1847, and land records
from 1718. The Surrogate Court has probate records (though
no dates are listed for them) (Everton 1981, 205).

BIA research found that the series of "Records of the Town
of Poughkeepsie, 1742-1854, Highways," contained some
recerds of the Overseer of the Poor. Most of them were
manumissions of slaves 'in New York. Some were births of the
children of slaves. One Stephen Booth of Reading, Fairfield
County, Connecticug, submitted a petition for the
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manumission of his slave "according to the laws of New York!
(Poughkeepsie Town Records, Highways, 94). The slave had
been born in New York, and thus needed to be manumitted in
New York. The Overseer of the Poor’s records within this
record series were supposed to continue until 1835, but the
pages were cut cleanly as with a sharp object or scissors,
from tnhe first entry of 1826, concluding the entries per-
taining to the Overseer of the Poor’s documents. Approxi-
mately 20 pages were missing.' The book is #n original

form only, and may not be photocopied. It is in the Greater
Poughkeepsie Library District, Local History Room. There is
no index for the entries.

Although the GHP is correct in noting that Connecticut law
did not: require recording births and deaths until 1852, many
of the towns kept vital records from much earlier dates.
For example, Bridgeport, the county seat of Fairfield
County, has vital records from 1700 (Everton 1981, 143).

Orcutt’'s The History of the 0ld Town of Stratford and the

City of Bridgeport, Connecticut (Orcutt 1886), a secondary
source, is the only known record which purports to state

William Sherman’s birth date and parentage. The accuracy
and scurces of Orcutt’s history is discussed later (see
discussion under Orcutt, pages 42-48).

Petitioner’s Response Point II.A.6:

William Sherman’s death registry and obituary say'
he was Indian (Response 1995b, 28). '

The Department’s response to point IT.A.6:

It is correct that the death record on file at Trumbull,
Connect.iicut (Trumbull Vital Records), and the obituary
(Bridgeport Standard May 19, 1886; see extensive discussion
below) stated that William Sherman was an Indian. However,
William S8herman’s death record from the church records

! The edges of the paper were aged and were the same color and
texture as the aged document. Since the century old documents were in
original form only, a recent cut would have been of a different color
than that of an older cut. -Upon observation and discussion with the
Poughkeepsie librarian, both the librarian and the BIA researcher con-
cluded that this particular record mutilation had probably been done
over' 20 years ago, and would not be likely to be connected with the GHP
petitioning process.

N
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specifically stated that the information on his background
had been drawn from Orcutt:

May 18. William Sherman died, age - 61 years - He
was from the Golden Hill tribe of Indians - See
Orcutts [sic] - History of Stratford - page 43
(Trumbull Connecticut (Formerly North Stratford)
Congregational Church Records, 1730-1931 ({unpagi-
nated], 1886; photocopy of original in GHP Pet. -
Ex.). '

i .
A registrar of vital records in a town generally received
his information from informants available at the time of the
event, such as a doctor, parent, spouse or child. A death
record, or death registry, is not primary evidence of a
decedent.’s date or place of birth or parentage. It is
unclear that the registrar who recorded the civil record of
Williawr Sherman’s death had any independent source. No
informant was named. The registrar may have simply copied
information from Orcutt’s or Hurd’s books. He may have had
personal knowledge of local gossip.

William Sherman’s obituary also said that he was Indian.
Like death records, obituaries are not primary evidence of
the decedent’s place or date of birth, or parentage. A
discussicn of the obituary is found on page 82 of this
report.

Petitioner’s Response Point II.A.7:

The 1880 Census of Trumbull identifies William
Sherman as Indian, wife Nancy as Black, and
Charles as Mulatto. The 1870 Census shows all of
his children as Indian (Charles wasn’t born yet).
Though the written designation of William’s race
is illegible, the designations for his children
- show that they were Indians. The likelihood,
therefore, is that the 1870 Census designated
William as an Indian. This likelihood is further
bolstered by the fact that Hurd likely obtained
his information from the overseers of the Tribe or
from the 1880 Census; at least in the Preface of
~his history, he said that he used such primary
data. The overseers, of course, had reason to be
accurate about William Sherman’s lineage, as they
were bound by law to distribute Golden Hill funds
orily to blood descendants of Golden Hill tribal
members (Response 1995b, 28).

18
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The Department’s response to point II.A.7:

William Sherman’s ethnic identity was reported differently
~durincg various periods of his lifetime. On the earliest
census on which he has been located, he was listed "black"™
(U.S. Census 1850a); on the next census, he was "mulatto"
(U.S. Census 1860***); on yet a third census the information
" is obscured, but possibly reads "I" for Indian (U.S. Census
1870a); while on a fourth he was identified as "Ind" (U.S.
Census 1880a). All other records, except for the de&th
record and obituary, that were made during the lifetime of
William Sherman or immediately thereafter, did not identify
William Sherman as Indian. '

The reporting of William Sherman’s ethnic identity changed
about 1870. Late in his life, William was identified as
Indian on four documents discussed in this report (1886
church death record, 1886 obituary, the 1880 Federal census,
and possibly the 1870 Federal Census). William Sherman’s
"coloxr" was not legible on the 1870 census (U.S. Census
1870a) because of an overwritten smudge. The 1870 Federal
Census was the only document that listed his children as
Indian. His other sons, Henry and William, who were no
longer residing in his household, were listed as black on
the same census (U.S. Census 1870a).? Aside from the chil-
dren in his household in 1870, the only child of William
Sherman to be listed as an Indian during the 19th century
was Henry Sherman, on his 1876 death record (Trumbull Vital
Records, 1877).

Census returns are good secondary sources of information,
but are only indicators for determining age, familial
relationships, birthplaces and ethnicity. The census

z 1870 Federal Census, Huntington, Fairfield County, CT:
Dwelling #49, Family #46 » .

Buckingkam, Chas 54, M, W, Farmer 5000/825 b. Conn.
Mary 44, F, W, Keeping home b. Conn.
Fariny 17, F, W, At home b. Conn.

Sherman, Henry 12, M, B, Farm Laborer b. Conn.

Dwelling #59, Family #56

Buckingham, W. C. 50, M, W, Farmer 4200/1980 b. Conn.
Samuel 89, M, W, None b. Conn.
Almira 35, F, W, Keeping home /1100 b. Conn.

Sherman, William 12, M, B, Farm help b. Conn.

NOTE: The brothers were not twins, but were close in age. Ages
recorded on census records were often approximate.

N
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enumerations were made by observations of the census taker
or by self identification by the person being enumerated.
The census records were not consistent in identifying
‘William Sherman and his children as-Indian. In 1860 the
family was listed as mulatto (U.S. Census 1860).

The 1880 census listed the child with William Sherman as
mulatto (U.S. Census 1880a). Most of William Sherman’s
other children, no longer residing in his household, were
listed as black, with one listed as white, in the same
census (UJ.S. Census 1880a).’ None were listed as Indian.

The petitioner’s assumption that Hurd "likely obtained his
information from overseers. of the Tribe or from the 1880
Census" (Response 1995b, 28) is inconsistent with the
availability of the records. While Hurd may have had some
access to the financial records of the town, the 1880
Federal census was legally not available to him or other
members of the public until 1952, 72 years after it was
taken (Twenty Censuses 1979, 4). Hurd’s book was published
in 1881. »

The petitioner’s assumption that the overseers, "had reason
to be accurate about William Sherman’s lineage, as they were
bound Ly law to distribute Golden Hill funds only to blood
descendants of Golden Hill tribal members" (Response 1995b,
28) is inaccurate. We have no overseer’s reports concerning
determination of Paugussett lineage.for William Sherman.
There is no way to know, as the GHP asserts, that or if
William Sherman was determined to be a "blood descendant of
Golden Hill tribal members," by any Golden Hill overseer.

> 1880 Federal Census, Bridgeport, Fairfield County, CT
Dwelling #150, Family #186

Quonmer, Elijah F. W, M, 59 retired Conn/Conn/Conn
' Elizabeth W, F, 66, wife keeps house Conn/Conn/Conn .
Lupton, Chas. S. W, M, 33, son-in-law Mfgr Conn/Conn/Conn
Sarah .S. W, F, 28, daughter at home Conn/Conn/Conn’
Mary C. W, F, 2, grandchild : Conn/Conn/Conn
Sherman, Carrie- B, F, 15, servant - Conn/Conn/Conn
‘Living with the Charles Peet family in Bridgeport:
Huldah Sherman B, F, 13, servant ' Conn/Conn/Conn
Trumbull, Fairfield County, CT
Dwelling #11, Family #12
.Edwards, Isreal W, M, 66 Farmer Conn/Conn/Conn
Delice W, F, 56, wife keeping house" Conn/Conn/Conn
Sherman, Mary W, F, 11, servant housekeeper Conn/Conn/Conn
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The following analysis of his land transactions demonstrates
that Golden Hill funds were not "distributed to" him, but
loaned to him on a mortgage for which he provided collater-
al.

William Sherman borrowed money from the Golden Hill fund and
used his land as collateral. The original documents of this
transaction do not cite Indian identity as the reason for
his borrowing the money from the fund: known non-Indians
borrowed from it. To reiterate, William Sherman was not a
recipient of a fund distribution. He borrowed the money as
would any other person, Indian or non-Indian, from an Indian
fund which the administrator was bound to protect, and to
distribute should a need arise.

Generally, the overseers in Connecticut distributed Indian
funds to those eligible persons who would otherwise be a
burden on the town in which they lived -- poor people. 1In
many instances, overseers were Selectmen from the towns, who
had the dual responsibility of Overseer of the Poor as well
as Overseer of the Indians in their towns. City funds were
used for other poor, while Indian funds were used for Indian
poor. William Sherman was not destitute, and hence received
no funds under this distribution system.

Petitioner’s Response Point II.A.8:

Orcutt seems to have reviewed the census and
legislative reports, interviewed overseers, and
possibly even interviewed Sherman himself, since
he did include William Sherman’s picture. Signif-
icantly, William Sherman is treated by Orcutt as a
prominent Indian, even though Sherman was a labor-

er, Orcutt specifically attributes much to Roland
gic)] Lacey, a Golden Hill overseer, whom Orcutt

kriew personally. See Appendix N, Supplements 1
and 8 (Response 1995b, 28).

Appendix N, referred to in this quote, contained the title
pages of Orcutt’s 1886 book, with the Preface and the title

page of D. Hamilton Hurd’s 1881 book as well Hurd’s biogra-
phy of Rowland B. Lacey. :
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Appendix N, Supplement 1 contained a memo prepared by Robert
A. Schpero Esg. on June 6, 1995 to Chief Quiet Hawk, aka
Aurelius Piper, Jr.*

Appendix N, Supplement 8 contained the biographical informa-
tion concerning Orcutt, his connections to Tomlinson and
Lacey, and his notes and letters copied from the Orcutt
Papers in the Bridgeport Connecticut Public Library.

The Department’s response to point IT.A.8:

The petitioner’s statements in Point 8 concerning Orcutt’s
methodology are not valid. As stated earlier, the 1880
census was not available to the public until 1952; there-
fore, Orcutt could not legally have reviewed the census
records.. Neither did William Sherman have the "prominent
Indian" status described by the petitioner on the basis of
Orcutt (Drcutt 1886). Orcutt did not ‘ascribe the term to
William Sherman. ‘

Orcutt did not cite any legislative reports pertaining to
William Sherman. There is no evidence that Orcutt inter-
viewed William Sherman or others, including overseers, for
his 1886 book. Instead, Orcutt relied on contributions from
his many correspondents in compiling his history (Response
1995b, Supplement 8). Orcutt did know Roland Lacey, who may.
have been an informant. It is probable that Orcutt read
Hurd’s 1882 book on Fairfield County, though he did not cite
it. There is evidence that he had read DeForest’s 1851 book
on the Indians of Connectlcut (DeForest 1851) because he
cited DsForest.

Robert A. Schpero’s memo to Aurelius Piper, Jr. detailed
"some of the major inaccuracies, misstatements and wrong
conclusions" regarding William Sherman’s life and origins
(Response 1995b, Exhibit 1, 1). Schpero stated:

Reverend Samuel Orcutt 1824-1893 prolific histori-
an and genealogist. Interviewed William Sherman
and wrote about him and the Sherman genealogy
(Response 1995b, Exhibit 1, 2).

Schpero did not submit any evidence confirming that Orcutt
interviewed William Sherman or even knew him personally.
Orcutt may, however, have surveyed Hurd’s 1881 book (Hurd

* ' This memofandum also appeared elsewhere, in Supplement 3.
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1881), which had been published three years before Orcutt
moved to Bridgeport in 1884, and five years before Orcutt
published his Stratford and Bridgeport history in 1886 (see
Orcutt discussion, pages 42-48 below).

Schpero also enclosed annotated genealogical charts that did
not cite to any sources not already considered in the
Proposed Finding. He used the materials submitted by Wes
Taukchiray (see Third Party Comments, Taukchiray, pages 53-
58 below), but did not submit any evidence to document the
assumpt.ions of ancestry.

Schpero’s points have been considered by the BIA in evalua-
tion of the evidence for the Final Determination. However,
his comments were completely undocumented and could not be
verified by the available evidence.

Petiticner’s Response Point II.A.9:

The birth certificate of William Sherman, Jr.
shows that his parents were William and Nancy
Sharpe. This established a connection between
William Sr., and the name Sharpe, that of his
mcther. BAR acknowledges that William Sr.’s
association with his mother, Nancy’s other chil-
dren suggests the existence of a familial rela-
tionship between William Sr. and Nancy. While
this document may be itself, insufficient to
conclude that William Sherman was the son of Nancy
Sharp (See Technical Report at 41), when viewed in
conjunction with other, corroborating evidence, it
cannot be ignored. Certainly this document estab-
lished that William Sherman, -Jr. was called Wil-
liam Sharp at the time of his first son’s birth in
1857. It seems extremely unlikely that a son born
on September 22, 1857 in Trumbull to some other
sailor of the right age, or to anybody other than
William Sherman, Sr. and his wife, Nancy Sharpe.
Many documents establish that William Sherman, Sr.
and his wife Nancy lived in Trumbull in 1857
(Response 1995b, 28). ‘

The footnote to the Supplements says that "The designation
of white race is the only error in this vital record, which
is information that was regularly inconsistently recorded."
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The Department’s response to point IT.A.9:

Information submitted to the BIA by the petitioner and found
by the BIA researchers allows only glimpses of William
Sherman. The BIA agrees that the records show that William
and Nancy SHERMAN lived in Trumbull from at least 1857 until
they died. The BIA researcher found the 1857 record of the
birth of a male child to a William and Nancy SHARPE in the
Trumbull Town records and informed the GHP researchers, as
well as the Paugeesukq group. The petitioners were advised
that the document in question would not be evidence, but it
was the only document ever that would in any way circum-
stantiglly connect any Sherman with any Sharpe. The BIA did
not coriclude that this was birth record of William Sherman,
Jr.

There are more inconsistencies in the record than the
footnote in the petitioner’s submission would lead one to
believe. The document read:

First of Jany 1858 L.G. Beers Registrar
DATE OF BIRTH NAME OF CHILD  SEX NAMES OF PARENTS AGE COLOR OCCUPATION RESIDENCE
Sep 22 Male  William Sharpe 30 uhite Sailor Trumbull
Nancy Sharpe 24 White

(Trumbull Town Birth Records 1858)

The Sherman Bible submitted with the GHP petition listed the
birth of William Sherman, Jr. on September 22, 1857 (Pro-
posed Finding 1995, 40).

The entry in the Bible and the birth of the male child of
William and Nancy Sharpe would appear to be the same child.
However, the ages of William and Nancy Sherman as listed on
the other documents show that either William Sharpe was not
the sam2 person as William Sherman or the registrar received
invalid information from which to record the birth of the
male child in 1857.

It has not been shown that the child born to William and
Nancy Sharpe in 1857 was the same as the child of William
and Nancy Sherman, i.e. that William and Nancy Sharpe were
William and Nancy Sherman. The father listed on the Sharpe
birth record was not "the right age" as claimed by the
Response. William Sherman’s age varied greatly among the
documernits, as shown on Chart 1. Although age variations of
several years on census records are not uncommon, in this
instance the variations are so great as to raise the possi-
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bility that the documents pertained to two different men
named William Sherman. The sailing records are consistent
with one another.

TABLE 1
RECORD WILLIAM SHERMAN’S AGE NANCY SHERMAN’'S AGE
1848 Ship Mon- 23
tezuma
1850 Federal 125
Census
(Sailor)
1850 Federal 130~ 15
Census :
1851 Ship Cle- 26
matis
1853 Ship Cle- 28
matis
1858 birth of 33 ‘ 30
male child
1860 Federal 40~ 25
Census
1862 birth of 38 30
son
1870 Federal 44~ 36
Census
1873 birth of 49 ) 41
stillborn child
1880 Pederal 55« 45
Census
1886 Death Re- 61
cord

(*Note the age discrepancies of William Sherman between the
1850 and 1860 Federal censuses and the 1870 and 1880 Federal
censuses on which Indian designation was listed.) '

The birth registrar who in January 1858 recorded a male
child born to William and Nancy Sharpe in 1857, was the same
person who. recorded the birth of the male child born to
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William and Nancy Sherman in 1858 (Trumbull Town Records
1857, 1858).° '

Petitioner’s Response, clailms pertaining to the relationship
of William Sherman and Henry Pease, under Point II.A.9. The
Response states that:

William [Sherman] Sr.’s association with his
mcther, Nancy’s other children suggests the exis-
tence of a familial relationship between William
Sr. and Nancy (Response 1995b, 28).

In addition, the Response to Lynch® states:

If Henry Pease is Indian as the BAR concedes
William Sherman is related to Henry Pease then
William Sherman must be Indian [sic] (Response to
Lynch 1996, n.p.).

The Department’s response to petitioner’s response, -claims

pertaining to the relationship of William Sherman and Henry
Pease, II.A.9. The Petitioner asserts in the Response that

William Sherman’s relationship to Henry Pease constituted a
direct 3Jenealogical link between William Sherman and the
Indian woman, Nancy Sharpe, alias Pease, and to the histori-
cal Golden Hill Paugussett tribe. However, the Proposed
Finding did not "concede" that Henry Pease was Indian. The
assumptions made by the petitioner involve two separate
statements. The first pertained to the children of Nancy
Sharpe, alias Pease:

Nancy . . . had William Sherman; after which she
m. John Sharpe, and had Beecher, Nancy and
Charles, and Sharpe being sent to State’s Prison,
she lived with a man Rensler [no surname] and had
Ol:ve’ (Orcutt 1886, 43).

5 “first day of Jan'y Lee G. and G. Beers, Registrar

DATE OF BIRTH NAME OF CHILD SEX NAMES OF PARENTS AGE COLOR OCCUPATION RESIDENCE
October 21 ‘ male William Sherman 33 white laborer Trumbull
Nancy 30
. : (Trumbull Town Birth Records 1858)
¢ For more extensive discussion of the GHP Response to Lynch, see
below in this report.

" In 1850, a Rensellar Peas was residing in Bridgeport, Fairfield

County, Connecticut, age 43, M([ale], M[ulatto}, with Caroline Jackson,
.35, Flemale], M[ulatto], and Olivette Peas, age seven, Flemale],
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Hurd stated that Henry Pease was the nephew of William
Sherman, without specifying the parentage of Henry Pease

(Hurd 1881, 65). The parentage of Henry Pease is undocu-
mentecd. In 1850, he was age five, residing in the household
of a Levi Peas (U.S. Census 1850a, 320, Dwelling #5, House-
hold #5).° ‘ g

Documents available to the BIA at the time the Proposed
Finding was issued supported the claim that William Sherman,
Sr. was involved in the life of Henry Pease (gee Proposed
Finding 1995, 42-44) and was perhaps involved in the life of
Olive, daughter of Nancy Sharpe, alias Pease, if the child
Olive mentioned by Orcutt was the same person as Olivette
Peas in the household of Renslaer Peas in the 1850 census
and the same person as Mary Olive Jackson (see Proposed
Finding 1995, 36-37, 40). On the basis of the documents
available at the time the Proposed Finding was issued, the
BIA stated that, "[a]lvailable records tie William Sherman
closely to the other known children of Nancy Sharp, alias
Nancy Pease" (Proposed Finding 1995, 36).

However, these documents did not prove that Nancy Sharpe,
alias Pease, was the mother of William Sherman, Sr. The
context. of William Sherman’s association with the persons
named by Orcutt as children of Nancy Sharpe, alias Pease
(Orcutt. 1886, 43) did not presuppose the existence of a
familial relationship between Sherman and them: according
to his diary/account book, from 1857 to 1860, he "traded"
with Levi Peas, in whose household Nancy Peas [Sharpe?] and
Charles Sharpe, as well as Henry Pease, lived in 1850 (Pro-
posed Finding 995, 44). Although William Sherman’s dia-

. ry/account book frequently mentioned Henry Pease, it never
mentiored Nancy Peas [Sharpe?] or Charles Sharpe.

No documentation submitted by the petitioner, or by third
parties, or located by BIA researchers, directly documented

M[ulatto] (U.S. Census 1850a, 281, Dwelling #972, Household #1287). See
discussion (Proposed Finding 1995, 36-37).

Renseller Pease married Caroline Jackson on Octocber 10, 1850, in
Litchfield, Connecticut (Litchfield Vital Records 1850); a Caroline
Pease was on the 1860 census in Litchfield (see Proposed Finding 1995,
36~37 n214) .

* The household contained the following residents: . Levi Pease,

5, M[ale], Bllack], born in Connecticut; Henry [Peas], age 5, M[ale],
M{ulattol, barn in Connecticut; Nancy [Peas], age 19, F[emale]l, M[ulat-
to], born in Connecticut; Charles Sharp, age 17, M{alel]l, M[ulatto], born
in Connecticut (U.S. Census 1850a, 320, Dwelling #5, Family #5).
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any familial relationship between Henry Pease and Nancy
Sharpe, alias Pease; or between the Mary Olive Jackson men-
tioned in William Sherman’s family Bible and Nancy Sharpe,
alias Pease. In 1881, Hurd had mentioned "a family named
Jackson" in North Stratford, Connecticut, as among the few
surviving Golden Hill descendants (Hurd 1881, 65), but
provided no further information concerning this Jackson
family--no given names, and no ancestral ties. Orcutt did
not mention the Jacksons {(Orcutt 1886, 43). ‘

In an effort to more clearly define the relationship between
Henry Pease and William Sherman, the BIA researchers re-
viewed William Sherman’s diary/account book for the Final
Determination. 1In 1857, William Sherman was paid to care
for Henry Pease by Dwight Morris, who was then the Golden
Hill fund overseer (William Sherman Diary/Account Book,
1857).° This entry implied that Henry Pease may have been
Indian, but did not require it, since Dwight Morris was also
Overseer of the Poor. Neither did the payment prove a
family relationship between Henry Pease and William Sherman.
It also increased doubt as to the 1857 Sharpe birth recorgd,
which listed William Sharpe (white) as a sailor in September
of 1857, the same year that William Sherman received funds
for caring for Henry Pease and "dockterin" (sic].

° A count [sic] William Sherman and Dwight Morris

in 1857 receive - - - - - $8.00
for Henry Peas

William Sherman receive - -~ - $10.00
for Dockterin ([sic] in 1857 ’

William Sherman receive - - - $3.00
Cash - - - in 1858
William Sherman receive - - - - $5.00

for dcckerin [sic] Jan 14 1859

December 22th in 1859
Paid to Birdseys : . $6.00
William Sherman

March the 24th in 1860
For turning Paid to William Sherman $6.00

January the 18th 1862

Cash paid to $31.00
William Sherman
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There were no entries found for Henry Pease in the William
Sherman diary/account book for the years 1863-1865. Howev-
er, such entries may have been on some of the pages that
were cut out of the diary/account book. The Proposed
Finding alluded to the pages that had been cut out (Proposed
Finding 1995, 42), but the fact that pertinent items are
missing has become more important in evaluating evidence for
the Final Determination. It is here noted that many pages
were cut out completely; portions of pages were also cut.
The cuts were clean, as from scissors or a sharp object--not
worn or torn. There were cuts from pages in 1857, 1858,
1863, 1864, 1865, and entire pages were cut out in various
portior.s, making date identification impossible.

Certainly by the time Hurd wrote (Hurd 1881), William
Sherman was listed in the Overseer of the Poor’s reports as
having cared for Henry Pease in the 1850‘s. Orcutt (Orcutt
1886) attempted to fit William Sherman into the Golden Hill
picture, using documents pertaining to known Golden Hill
Indians. -

The only possible connection of William Sherman to other
children of Nancy Sharpe, alias Pease, contained in documen-
tation submitted for the GHP petition is the Sherman Bible
entries concerning a Mary Olive Jackson, born 1842 (Proposed
Finding 1995, 40-41), who may be the same person as Oliv-
ette, who seems to be the child of the Renseller Pease who
in 1850 married Caroline .Jackson. This identification
presupposes two undocumented assumptions: (1) that seven-
year-o0ld Olivette Peas in the 1850 census was the same
person as Olive, daughter of Nancy Sharpe, alias Pease,
mentionasd by Orcutt (Orcutt 1886, 43); and that (2) this
Olive was recorded in William Sherman’s family Bible under
the suraame of Jackson.

Petitioner’s Response PART II. FACTUAL REFUTATION OF THE -
"BASIC CZONCLUSIONS" AND "SPECIFIC EXAMPLES" OF THE BIA
PROPOSED FINDING. The numbering in the following section’
does no: follow logically after the numbering in the above
sectionn. However, it is consistent with the order of
presentation in the petitioner’s Response.

'  For further discussion of the Pease family, see Appendix D.
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Petitioner’s Response, Part A, Point 2. The petitioner’s
Response states that:

The BIA erroneously required proof of descent from
-more than one individual ancestor (Response 1995b,

I). .

The Department’s response to II.A, point 2:

The BIA thoroughly discussed this issue in its letters to
Congressmen Miller and Faleomavaega, as well as to Senator
Inouye (AS-IA 1995a; AS-IA 1995b; see Appendix B2). The
Proposed Finding did not erroneously require proof of
descent. from more than one ancestor.

Petitioner’s Response, Part A, Point 3:

The BIA improperly imposed a "continuous exis-
tence" requirement (Response 1995b, I).

The Department’s response to II.A, point 3:

The Response did not identify this comment except in the
Index, nor did the petitioner present evidence or arguments
to support the allegation. However, the Proposed Finding
did not impose a continuous existence requirement. The
regulations require documented descent between the current
membership and the historical tribe in order to meet crite-
rion 83.7(e). The BIA clearly established that the GHP did
not demonstrate the generational linkage (descent) required.

Petiticner’s Response, II Part B, Point 1. Specific Find-
ings relating to Criteria (e), (f), and (g):

a. "Ancestor not documented as Indian" (Response
1995b, I). '

Petiticner’s Response, first part of II Part B, Point 1l.a.
In the arguments for the concept that William Sherman was
not documented as Indian, the Response stated that "[tlhe

requlations do not require that tribal ancestors be docu-
mented as- Indian" (Response 1995b, 16).
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The Department’s response to II.B, point 1.a, first part:

The Federal acknowledgment regulations clearly define a
member of an Indian Tribe:

Member of an Indian tribe means an individual who
meets the membership requirements of the tribe as
sett forth in its governing document or, absent
such a document, has been recognized as a member
‘collectively by those persons comprising the
tribal governing body, and has consistently main-
tained tribal relations with the tribe or is
listed on the tribal rolls of that tribe as a
member, if such rolls were kept (§83.1 Defini-
tions).

Under criterion 83.7(e), a petitioner’s members must docu-
ment their descent from a historic Indian tribe. The
Proposed Finding found that neither the petition documenta-
tion submitted nor evidence located by BIA researchers
showed William Sherman, the sole ancestor through whom the
GHP claims Paugussett lineage, to be Indian, or a member of
an Indian tribe as defined in the regulations. Thus, the
BIA clearly demonstrated that William Sherman was not
documented to be a Golden Hill Paugussett Indian.

Petitioner’s Response, second part of II Part B, Point 1.a.
The petitioner’s Response went on to state:

The Golden Hill Indians have long intermarried
with Black Persons, and, as a result, some Indian
tribal members have more prominent Black features
than Indian features. It should come as not
surprise, then, that the documentary record is
confused. Whites recording the data saw only the
darker skin or Negroid features of some of the
mixed Black/Indians. On the other hand, mixed
White/Indians were more recognizable to the re-
porters of data, who reported "red" and "bronze"
for white-looking Indians, and "Black" for dark
ones . . . These designations reflect only the
subjective designation of the person recording the’
data on the document. That is why William Sher-

- man’s death registry and obituary both identify
him as an Indian, while other documents indicate
otherwise (Response 1995b, 17).
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Under II Part B, Point la, supplements numbered 3, 4, 5 and
6 were submitted by the petitioner as documentation for this

statemernt.

Under II Part B, Point 1a, the Response further indicated
that "circumstantial evidence indicates William Sherman’s
strong association with Golden Hill Indians" (Response
1995b, 17) and offered Supplement 6 as documentation.

Supplement 3 contained a memorandum from Mr. Robert A.
Schpero to Chief Quiet Hawk, dated June 6, 1995, with a
preliminary review of the Proposed Finding (Schpero 1995;
this memorandum was also submitted as Appendix N, Supplement
1) . The documents included background information on
Orcutt, a page from a book entitled Tomlinsons in America
with no other cites to it, a letter written to Orcutt in
1884, an abstract of the death record of William Sherman,
two documents of unknown origins, but which appeared to be
legislative enactments, selected pages of the Journal of the
Senate pf the State of Connecticut, and selected pages of

the Journal of the House of Representatives of the State of

Connect.icut. Supplements 4, 5 and 6 are addendums to
Supplemant 3 and contained genealogical materials, including-
pedigre= charts.

The Department’s response to II.B, point 1.a, second part:

None of the documents presented in the Response supported
- the assertion that William Sherman associated with Golden
Hill Indians during his lifetime. Even if he had, criterion
83.7(e) deals with descent, not with associations.

Petitioaer’s Response, II Part B, Point 1.b. "Descent from
one ancestor" (Response 1995b, I).

The petitioner claimed that the revised genealogy showed
"three ancestors prior to William Sherman: Tom and Eunice
Shermant and Molly Hatchet" (Response 1995b, 19).

The Department’s response to ITI.B, point 1.b:

The Proposed Finding discussed the "one ancestor" question
because all of the present-day GHP membership claimed Golden
Hill Paugussett lineage through only one ancestor, William
Sherman. The issue is not how many ancestors William
Sherman had. Every individual human being has many ances-
tors. The issue was whether or not the GHP membership
descended through more than one ancestor: whether today’s
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membership as a whole descended from an antecedent histori-
cal tribe as a whole. The Proposed Finding concluded that
Eunice (Shoran) Sherman was a Pequanock Indian (Proposed
Finding 1995, 10). However, the GHP documentation did not
show that William Sherman was descended from her.

The addition of Molly Hatchet to the list of ancestors of
William Sherman would not add to tribal ancestry, since the
petitioner’s members would still be claiming tribal ancestry
through only one individual, William Sherman. Additionally,
the descent of the same one man, William Sherman, from Molly
Hatchet has not been demonstrated. On the contrary, the
descendants of Molly Hatchet were enumerated by the Superior
Court in 1871 (Superior Court document 1871 in Siefer),
clearly at a time when William Sherman, who was still
living, would have been listed had he been a descendant of
Moclly Hatchet. . .

Petitioner’s Response, II Part B, Point 2. Specific Factual
Findings Beyond the Scope of a § 83.10(e) Determination.

Petitioner’s Response, II Part B, Point 2.a. "Tribal
entity" (Response 1995b, I).

The Response stated that evidence of continued existence of
the historic Paugussett/Pequanock tribe over the years did
not need to be demonstrated because the Proposed Finding
dealt with only one criterion, 83.7(e).

The petitioner submitted documents abqut the Paugussett
tribe. Included was the Tercentenary Pictorial and History
of the Lower Naugatuck Valley, which stated:

about 1732, the remnants joined their brethren
further up "the great river," although even in the
last century, a small group called the Panns, led
by a chief named Pannee, had their headquarters
near Indian Well (Response 1995b, 27).

The Response also discussed dispersal of the Paugussett
tribe:

"Most moved and assimilated with other tribes such
as the Oneida in New York" [from the Proposed
Finding]. There is no evidence that Paugussetts
or another [sic] other New England Algonquian
Indians "assimilated" with the Oneida. Some
Pauqussetts, specifically Pequannock from Golden
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Hill, did move to the refugee Indian community at
Farmington where the [sic] mixed with other West-
ern Connecticut Indians who spoke the same lan-
guage (e.g., the Tunxis and Winnipiac) (Rudes
1995). The whole community at Farmington later
mcved to Oneida territory where they, with other
Algonquian Indians from New England formed commu-
nities called the Brother Towns (later Brotherton)
(see I.P. 2, II:153). The people living in the
Brother Towns did not assimilate into the host
Oneida culture but remained separate. (See peti-
tion for federal acknowledgment from the Brother-
ton Indians of Wisconsin.) (Response Appendix "J",

B).

The Department’s response to II.B, point 2.a:

In the Proposed Finding, the BIA researchers attempted to
determine whether the tribal existence of the historic
Paugussetts at Golden Hill extended until at least the
lifetime of William Sherman. If this had been the case, and
if William Sherman could have been documented to descend
from such a continuously existing tribal unit, it would have
provided a possible basis for the GHP’s claims to descent
from a historic tribe. The BIA found that there was no
Paugussett tribal entity at Golden Hill past 1765. (Proposed
Finding 1995, Summary, 14).

The BIA Received the Brothertown petition for Federal
acknowladgment on February 7, 1996, though it was dated and
approved for submission on October 21, 1995. Since the GHP
referenced this petition in its December 5, 1995, Response,
someone researching for the Golden Hill had access to the
Brothertown petition prior to its submission to the BIA.
Since the Brothertown petition is now in possession of the
BIA and was referenced by the petitioner, the BIA reviewed
it for other references to the historical Paugussett tribe.
Statements in the Brothertown petition clarify some ques-
tions about the Paugussetts.

The Brothertown petition’s narrative describes the New
England setting, quoting and summarizing the Colonial
Records of Connecticut and the works of DeForest. The
Brothertown petition listed four Connecticut groups from
which their membership descends, the Western Pequot, the
Eastern Pequot, the Narragansett/Niantic and the Mohegan
(Brothertown Petition Narrative, 29-42).
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The move of Connecticut groups to New York was described as
follows:

Occom’s plan was to bring together the Indians
from seven communities who were interested in
moving west. The communities were Mohegan,
Mashantucket, Stonington and Farmington-in Con-
necticut; Charlestown and Niantic in Rhode Island;
and Montauk on Long Island. .Only persons who had
converted to Christianity would be welcomed. To
make their enterprise a success they needed a
large area of land suitable for farming. And they
knew where to find such a place. Occom and his two
assistants, David Fowler and Joseph Johnson, had
spent con51derable time among the Oneidas and were
well acquainted with the region. There was plenty
of land available and, they were sure, a sympa-
thetic ear (Brothertown Petition Narrative, 46).

In 1785, Guy Johnson, Superintendent of Indian Affairs for
the Northern Department, wrote that the Oneida chiefs agreed
to allow the Mohegan, Narragansett, Montauk, Pequots of
Groton and of Stonlngton Nahatick, Farmington to settle on
their land:

With this Particular Clause or Reservation that
the same shall not be possessed by any Persons
Deemed of the said Tribes Who are Descended from
or have Intermixed with Negroes and Mulattoes
(Johnson 1833 8:222-223 in Brothertown Petition
Narrative, 50-51).

It is clear from the documents presented in the Brothertown
petition that the Connecticut Indians who became part of the
Brother-own did not "assimilate" with the Oneidas, and the
Proposed Finding used inaccurate wording. Instead, the
Connecticut Indians became an integral part of the formation
of the Brothertown on land given to them by the Oneida, and
later, brought some Stockbridge Indians into their Brother-
town group (Brothertown Petition Narrative, 51).

Elijah Wampey was a leader in the Brothertown group. Sarah
Wampey, alias Sarah Monaugk/Shoran was known to be related

to the Golden Hill Indians (see Proposed Finding, Technical
Report, footnote 10). This fact, coupled with the informa-
tion submitted by the Brothertown gives a clearer picture

of the Connecticut Indians who moved to New York. Included -
among those Indians was Sarah (Monaugk/Shoran) Wampey, who
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was named on the 1765 Golden Hill record as one of the last
of the Golden Hill Indians petitioning the Connecticut
Assembly for redress.

The conclusion in the Proposed Finding that only one family
remained at Golden Hill in 1765 remains valid. There were
no documents submitted to refute that claim. >

When Crrcutt wrote about the Paugussett tribe, he took much
of his information from DeForest, rewording some, quoting

some, and misquoting some (Proposed Finding 1995b, 26-7).

Regard:ng the Paugussetts who settled in New Milford, now

called Orange, Connecticut, Orcutt quoted DeForest:

The clan which collected at New Milford was quite
considerable in size, although I cannot find that
it had a distinctive name. It was unquestionably
a mere collection of refugees and wanderers, who

had migrated hither from the southern and eastern
perts of Connecticut, to escape from the vicinity
of the English settlements (DeForest 1851, 389).

Orcutt continued to quote DeForest regarding the emigration
of Connecticut Indians.

One feature of this later period of Indian histo-
ry, in our State, is the emigration of breaking up
of old tribes, and the temporary formation of new
ones. We shall see whole clans forsaking their
ancient habitations, and moving off, almost bodi-
ly, until they come to some spot where they can
fish and hunt in streams and forests hitherto
little visited by the white man. We shall see new
communities of considerable size, collecting under
tha leadership of individuals of more than ordi-
nary genius, and them melting away like the tribes
from which they were originally composed. We
shall see portions of the Indian population leav-
ing the State altogether . . . (DeForest 1851,
347-8).

DeForesi: made many references to the Collections of the
Massachusetts Historical Society, Vol. X. This contained a

series of articles and letters about New England, and in
particu.ar, Indians of New England. Page 111 begins:
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AN ACCOUNT OF THE INDIANS IN AND ABOUT STRATFORD
{CZONNECTICUT), IN A LETTER FROM REV. NATHAN BIRDS-
LEY TO REV. E. STILES, DATED STRATFORD, SEPT. .3,
1761.

Rav. Sir, -

Your’s of June 24 Ec. I received; and in compli-
ance with your request have made inquiry and got
the best information on concerning the number of
Indians and their wigwams and families in and
about Stratford 40, 50, or 60 years ago; and also
the present few broken remains of them. At Orono-
ake there have been no wigwams, unless one or two
for a few months in winter, for above 40 years.
There were about 80 or 90 years then two Indian
villages at Oronoake, but when the English settled
here the Indians removed. At Paugasset, i.e., by
Derby ferry and against Derby neck, there were 50
years ago about 8 or 10 wigwams, probably contain-
ing 10 or 12 families: but now no remains of them.
At Turkey Hill at the lower corner of Derby by the
river, there was an Indian village of, I suppose 8
or 10 families, who had a tract of land incurred
to them by the government. They have continued
the longest of any; but they are now reduced to
but one or two broken families, I believe not
above 2 or 3 men belonging to them.

There were at Pauquannuch, i.e. Stratfield,
tte place called Golden hill, about 20 to 15
wigwams, 50 years ago [i.e., circa 1711]. And in
several other parts of the town there were small
clans of two or three wigwams; but now not one at
Golden hill or in any part of the town that I can
learn, only here and there a scattering squaw, and
scarcely a poppoose. '

At Poodatook by the river against Newtown, I
have been lately informed by some Newtown people,
when Newtown was first settled, a little above 50
years ago, there were reckoned of that tribe 50
men; but now only one man among the broken remains
of 2 or three families. I suppose in the whole
bounds of Stratford 50 years ago, the best calcu-
lation that can be made of their numbers is about.
60 or 70, perhaps 80, fighting men; now not above
3 or 4 Indian men, reckoning every straggler in
all the town. :

NOTE BY DR. STILES
The tribe that 50 years ago lived about
Derby, Newtown &c. are now retired back to the
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uoper end of Kent on the West side of Oustonnoc
river over against Raumaug, and consist of 127
souls according to the publick census in 1761
{Collections of the Massachusetts Historical
Society 1809, 10:111-112) [emphasis added].

Subsecuiently the census taken for the Connecticut Colony on
Januaryvy 1, 1774 was cited. The following table shows the
number of Indians, broken down by counties, and then by
cities, for the Indians pertinent to this report.

Though other counties and cities were listed in the report,
the ones listed on Table 2 illustrate the counties and
cities that included the Paugussetts. Stratford, which
contained the Golden Hill reservation, had 16 adults and 19
young people. New Haven County, in which both Derby and
Milforc are situated, had a total of 14 adults and 10 young
people. The chart shows a distinct movement to Kent in
Litchfield County before 1774, with Kent having twice the
number of both adults. and children as New Haven and Fair-
field Counties combined. .

TABLE 2
CONNECTICUT INDIAN POPULATION, 1774
[Selected Counties and Cities only]

COUNTIES Indian males Indian females Indian males Indian females Total

CITIES under 20 under 20 over 20 over 20 Indians
NEW HAVEN = .

DERBY 5 5 5 5 20

MILFORD 0 0 1 3 4
FAIRFIEII:D

STRATFORD 7 12 19 7 35
LITCHFIELD ‘

KENT 18 20 11 13 62

(Ccllections of the Massachusetts Historical Society 1809, 10:118)

38

United States Department of the Interior, Office of Federal Acknowledgement GHP-VY001-D006 Page 72 of 158



Technical Report -- Final Determination -- Golden Hill Paugussett Tribe

DeForest attempted to fill in the history as to why the ‘
change:s in the Paugussett tribe had taken place. He stated
that after the death of Konckapotanauh in about 1731:

the nation broke up: some joined the Potatucks;
some went to the country of the Six Nations; some
perhaps migrated to Scatacook; and of those on the
eastern side of the river very few remained about
their ancient seats. In 1774, the Milford part of
the tribe was reduced to four persons, who lived
cn a small reservation at Turkey Hill, now in the
township of Derby (DeForest 1851, 354-355).

On the Western side of the river, the Paugussetts continued
to reside quietly on their reservations: one on Coram Hill
in Huntington; and one, of about eighty acres, on Golden
Hill in Bridgeport. 1In 1765 only three women and four men
remained on Golden Hill (DeForest 1851, 355).

As discussed in the Proposed Finding, in 1763, one of the
men ancl two of the women from Golden Hill, John Sherman,
Eunice Shoran, and Sarah Shoran, went to the Assembly with a
grievance. A non-Indian, Thomas Sherman of Fairfield,
Connecticut, was chosen as their guardian.

No documentation has been offered to rebut the Proposed
Finding’s data that by 1765 the Golden Hill Paugussett had
been reduced to one family, in fact, to one woman whose
father had been sachem of the once numerous Golden Hill
Paugussett. The remainder of the tribe were scattered from
New York to Connecticut. The Brothertown petition, the
Collections of the Massachusetts Historical Society docu-
ments, and the researchers for the GHP agree with that
conclusion:

Indeed a few tribal members dispersed and eventu-
ally assimilated in the American mainstream. One
family left and settled near the little band of
the Paugussett proper in Woodbridge, where they
acquired a little piece of land with their share
of the proceeds of Golden Hill reservation

Most of the members of this community died in an
epidemic disease in 1833, and the few survivors
dispersed before 1850 (Wojciechowski 1992, 72)
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Petitioner’s Response II Part B, Point 2.b. "Sporadic land
base" (Response 1995b, i). The petitioner stated that:

the evidence actually shows that the Golden Hill
Paugussetts were continuous on their original
Geclden Hill reservation lands from 1639 to 1802.
See Supplement 3 at 3 (Response 1395b, 1i).

Documentation provided was a hand drawn chart including
Bridgeport, Trumbull, Orange, Seymour, Derby, Woodbridge and
Ansonia. No documentation was submitted to accompany the
chart. -

The Department’s response to II.B, point 2.b:

A land base is not a consideration under criterion 83.7(e).
Nonetheless, the Proposed Finding concluded that the Golden
Hill Paugussett were without land as early as 1802. This is
consistent with the petitioner’s statement, which pertains
to the period between 1629 and 1802. Though other Paugus-
sett Indians may have had some land in other places, the
Golden Hill group sold their land in 1802. Individual
Indians had the overseer use some of the funds for their
benefit:. After 1802, neither Golden Hill land or funds were
used for the entire Paugussett tribal entity. This evidence
further supports the BIA’s conclusion that there was no
tribe at Golden Hill after 1765.

Petitioner’s Response, PART III. GENEALOGIES.
Petitioner’s Response Part III Part A: William Sherman’s
Indian Genealogy (Response 1995b, I). The Response did not

submit any new documentation concerning William Sherman.

The Department’s response to III.A:

The Response made no convincing arguments that would rebut
the corclusions of the Proposed Finding. BIA researchers
located additional evidence that casts doubt on the peti-
tioner’s claim that William Sherman was of Golden Hill
descent (see discussion under Henry Pease, Appendix D of
this report). The parentage of William Sherman remains
undemonstrated as Indian, and no new evidence or arguments
were presented to. alter the Proposed Finding.
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Petitioner’'s Response Part III Part B: The Sherman Genealo-
gy and Orcutt (Response 1995b, I).

(1.] The Tribe has submitted herewith as Appendix
D a revised and extended genealogy of William
Sherman, the source for which is Orcutt and all
evidence submitted to date. This new genealogy
:ncludes the Molly Hatchet-Joseph Richardson-Ruby
Sherman-Nancy Sharpe connection. This is a logi-
cal and supportable lineage. The new genealogy
also reconstructs the life and times of Ruby
Sherman Richardson aka Mansfield and her mother
Funice Mack.

The Department’s response to IIT.B [1]:

As noted above, an. 1871 document of the Superior Court
listed Molly Hatchet’s descendants (Superior Court document
1871 in Siefer). William Sherman was not included in the
list cof her descendants.

The petitioner has undertaken research to document persons
who may have been in the area, who were identified as
Indian, and attempts to connect them with William Sherman.
However, the BIA evaluation of the documentation, using
acceptable genealogical methodology, does not support the
statements made by the petitioner. :

For example, the petitioner stated that Joseph Richardson,
born 1786, was the son of Molly Hatchet, who was born about
1738. That would be very unlikely, because Molly Hatchet,
who died January 17, 1829, would have been approximately 48
years old at Joseph’s birth, nearly past normal child
bearing years. In any case, the petitioner shows no connec-
tion batween William Sherman and Joseph Richardson.

The petitioner asserts, without documentation, that a woman
named Ruby Sherman married a Richardson. The BIA research-
ers did not locate any document that connects a Ruby in
Connec:-icut with anyone by the name of Richardson. Accepted
genealongical methodology does not endorse attempts to fit a
name that has never been associated with a particular family
into that family because a secondary source has listed it as
a family name connected w1th an Indian. The Federal regula-
tions for acknowledgment of an Indian tribe do not permit
reliance on undocumented assumptions such as the "Molly .
Hatchet.-Joseph Richardson-Ruby Sherman-Nancy Sharpe connec-
‘ _ tion. This is a logical and supportable lineage" (Response
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1995b, 30). The BIA researchers found no support for this
linkage in any documentation.

Petitioner’s Response Part III Part B: The Sherman Genealo-
gy and Orcutt (Response 1995b, I).

[2.] The Sherman genealogy of the eighteenth and
nineteenth centuries comes in. part from the gene-
alogy that appears on pages 42 through 44 of

Samuel Orcutt’s History of the 01d Town of Strat-

fcird and the City of Bridgeport, published in
1886. The BIA attempts to discredit Orcutt’s

genealogy in three ways: (1) by pointing out two
errors of fact and two errors of omission; (2) by
pointing out instances in which no corroborating
evidence for individuals in the genealogy has been
found; and (3) by propounding what it admits to be
an unsubstantiated hypothesis that Orcutt fabri-
cated the genealogy based on information contained

in D. Hamilfon Hurd’'s 1881 History of Fairfield
Count.y and other sources

The Depaxtment’s response to III.B [2]:

County histories of the era in which Orcutt wrote are
notorious for their genealogical mistakes. As one writer on
genealogical methodology has stated: ' ’

An important feature of many local histories is a
biographical section (sometimes in a separate
volume) with short biographical sketches of promi-
nent citizens and early settlers in the locality.
Some of these are quite authentic because the
families provided the information, and others
contain many errors for the same'' reason. Those

. books which specialized in biographical sketches
accompanied with pictures of the persons named
therein are often referred to by book dealers and

' wOrcutt (1886:46),who supplies an abstract of this deed,
mistakenly gives the year of the deed as being 1656" (Wojciechowski
1992, 164).

*According to Oreutt & Beardsley (1880:35) this tract contained
about 500 acres. Orcutt (1882a:18) mistakenly refers to the deed as
being dated May 18, 1671" (Wojciechowski 1992, 202).

. “"The only other author that mentions this deed is Orcutt (1882a:-
198), but ne drew for information exclusively on DeForest, and therefore
providés no new data on the subject” (Wojciechowski 1982, 253).
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genealogists as "mug books: because anyone could
get his 'mug’ in one if he paid the fee, and no
one could if he didn’t" (Greenwood 1990, 134).

Orcutt’s works must be analyzed in light of the potential
for errors. Accurate genealogical research requires going
beyond the secondary resource to examine original sources.
Thus, city and county histories such as those Orcutt com-
piled, which were popular in the late 1800’s, produced a
wonderful resource of secondary materials from which to get
clues for further research, but they are not considered the
final authority in determining ancestry. They are widely
recognized as being of varying reliability and never consti-
tute primary genealogical documentation. As a standard
manual on research methodology stated:

LOCAL HISTORIES.- Printed histories of states,
counties, and localities often contain much genea-
logical information. But here a word of caution
again must be given, for they, too, vary in quali-
ty. Many local histories indulge in eulogies of
the families discussed, and errors are frequently
made with respect to early generations. Local
histories published prior to 1885 are generally
accurate for the family history of the Revolution-
ary and post-Revolutionary periods; they are
based, for the most part, on statements made by
members of the family who had knowledge of the
persons and events of the periods (Rubincam 1980,
119-20) .

In 1958 the National Society Daughters of the American
Revolution put out a manual, Is That Lineage Right? (DAR
1958) . It stated:

In evaluating a genealogy, certain criteria may be
considered: (1) the author’s reputation as a
careful and critical genealogist, and (2) the
attention paid by the compiler to source materi-
als, at least for the early generations (Is That
Lineage Right? in Rubincam 1980, 119).

In evaluating the Golden Hill petition, the BIA researchers
would have been derelict in their responsibilities if they
merely accepted what Orcutt provided in the way of a geneal-
ogy for William Sherman, especially in light of the fact
th?t there were obvious errors (see Proposed Finding, 33-
34). .
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The petitioner submitted the only set of Orcutt letters
availakle. The Hurd papers have not been located. From
Orcutt’s letters submitted, the BIA researchers have made a
chronology of events depicting Orcutt’s life:

1824 . .. .. ... ... birth of Samuel Orcutt in Albany, NY

1850. .. ... .. Preacher for Methodist Episcopal Church
in Tioga County, New York

1865. . .. it Last appointment as Methodist Preacher,
all of which were in New York

1874 . . ... i, While a preacher for the Congregational

Church in Litchfield County, Connecti-
cut, prepared history of town.

1875. .. .. removed to Torrington, Connecticut where
he wrote another history of town.

1880. . . i Published s history of Derby in conjunc-

] tion with Ambrose Beardsley, M.D.

1882........ ... ..., Published a history of the Indians of
the Housatonic valley and of western
Connecticut.

1884. . ............. Letter from Fairfield County Historical

Society commenting on Orcutt’s proposal
to do a History of Stratfield, Bridge-
port and Trumbull, Connecticut.

1884............... Moved to Bridgeport, Connecticut
1886....... e e Published A History of the 01d Town of
- Stratford and the City of Bridgeport,
Connecticut
1891 .. ........ . .... Published Tomlinsons in America.
1893 .. ... ... .. ... Hit by a train and died

The following description of Orcutt’s life provides insight
into his credibility as a genealogical researcher:

Mr. Orcutt ‘left a wife (with whom he had not lived
for a number of years) a son, Edward S. Orcutt,
residing in Providence, R.I., a son William H.,
and a daughter with husband and five children in

Crescent City, California (Bridgeport Daily Stan-
daxrd 1893 in Response to the. Proposed Finding,

Second Submission, Orcutt).

According to Orcutt’s notes on Russell Tomlinson, who served
as Overseer of the Poor and as overseer of the Golden Hill
funds during the later lifetime of William Sherman:
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He [Russell Tomlinson] was elected Town Auditor in
1857, and a member of the Board of Relief in 1858,
in both of which he did much service, being a
menber of the Board of Relief at the time of his
death. He often served as moderator of town
meetings. On the resignation of Hon. Dwight
Morris, in 1860, he was appointed, by the State,
trustee of the fund for the benefit of the remnant
of the Golden Hill Indians, which he retained to
the time of his decease (Response to the Proposed
Finding, Second Submission Orcutt, 13).

In 1887 from Union, New York, Orcutt directed R.B. Lacey, as
his agent, to sell: ‘

all the books now in your office belonging to me,
under the title of Stratford and Bridgeport Histo-
rias, bound or unbound, also Stratford genealogies
or any or all part and parcels of them, as you
shall see most advantageous for the payment of the
claims of the printers and binders of the same,
arid all copies of the same in the hands of Mr.
Jones the binder (Response to the Proposed Find-
ing, Second Submission Orcutt, 16).

letters to Lacey told of bills run up for the books

and ways to dispose of the books. The letters also told of
‘3

not being able to return to Connecticut because:

my sO called wife would make trouble for me by the
most outrageous falsehoods as she had heretofore
done. But for thig I should have never ceased to
be a pastor, except by failure of health. Hereto-
fore [sic] I could not leave my children. Now I
can (Response to the Proposed Finding, Second
Submission Orcutt, 20).

The letters to Orcutt included the late 1870’s period when
he was preparing the material for. the Derby book. Many of
the letters corrected his material,!? while others praised

2 From Charles W. Baird, Rye, New York, in September, 1879:

"You mention Nicholas Bowan of Rye? Is . this a slip of the pen for
Nathaniel? The Rye minister, afterwards of Newark, N.J. was
Nathaniel, not Nicholas" (Response to the Proposed Finding, Second
Submission, Orcutt).

From W. Teller, Ridgefield, Connecticut, in February, 1879:
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his work. Others added information on families or histori-
cal events.

The most pertinent letters were from the years of 1884 to
1886. MNone of them mentioned Indians or indicated where he
may have gleaned his information on William Sherman, but
they did provide data concerning how Orcutt did genealogy.
Many letters indicated that he did not necessarily obtain
information from personal interviews, but relied on other
people’s work. Examples of other persons’ submissions to
him include:

I have already substantially a complete record of
the descendants of my grandfather Ebenezer Birds-
eye of Cornwall, Ct, and very nearly the same for
the descendants of Joseph and John , and a partial
statement of those of Ezra. Of Thaddeus, I seem -
to have little or nothing. I expect to receive
soon a full list of the descendants of Sarah, the
young daughter who married Rev. Payson Williston:
Of the family of the other daughters, I have
apparently very little prospect of obtaining
particulars (Lucien Birdseye letter in Response to
the Proposed Finding, Second Submission Orcutt,
22C) . :

If this John and Ebenezer were sons of Thomas
(there can be little doubt of it) you will have
grandchildren of Thomas, by his sons, Thomas,
Francis, Richard & John - While Ebenezer probably -
had no children - as if he had, the Legislature
would not be from time to time ordering his prop-
erty sold for his support. I thought I would
submit the two points herein contained for your
consideration (T. D. Rogers letter in Response to
the Proposed Finding, Second Submission Orcutt,-
145) .

My fathers name was Nathaniel, his fathers Israel,
and his fathers Azariah, who removed from Milford,
the place of my grandfathers birth, to New Milford

"I had nc desire to criticize Mr. Barber’s statement - but only to wipe
out a blot on the personal character of Gen. Putname.” Mr. Barber
evidently wrote what he believed to be true - but I am equally honest in
saying that "he wrote what I do not believe to be true. I did not make
this correction thoughtlessly . . . ." (Response to the Proposed
Finding, Second Submission, Orcutt).
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between 1730 & 1740. My paternal grandmother was
a Sacket. My mother was a Hawley, the third
generation from Capt. Jehiel Hawley, who came here
from Newtown at about the same time that my grand-
father settled here (E. H. Canfield letter in
Response to the Proposed Finding, Second Submis-
sicn Orcutt, 149).

I send you herewith a rough genealogy of the first
three generations of Sherwoods, which I am sure
will enable you to straighten out all the Sher-
woods that were at Stratford and Fairfield at an
early day, and I would that you if you ever find

an entry on any records which cannot be made to
agree perfectly with this genealogy. Of course I
have left out pages of information tending to

prove my entries, but I leave it to anyone to
disprove this manner of entry (W. L. Sherwood _
lecter in Response to the Proposed Finding, Second
Submission Orcutt, 228). oo
The letters continued until almost the time of Orcutt’s
death in 1893. At his death, a collection of money was
taken for his funeral expenses. A list of contributors was
submitted by the petitioner.

Orcutt’s letters illustrate his desire to earn money by his
writing. His research methodology lacked acceptable genea-
logical documentation. Other researchers, in addition to
the BIA staff, have found errors in the works of Orcutt.
One was Frans Wojciechowski, the researcher who worked on
the initial GHP petition and whose book was submitted as
part of the documented petition (Wojciechowski 1992). He

devoted pages 27-31 of his book, Ethnohistory of the Paugus-

sett Tribes, to Orcutt. He finalized his discussion with:.

In conclusion it must be said that, unfortunately,
Orcutt, who of all the authors to be reviewed, .had
consulted the widest range and largest amount of
documentary source material, lacked the gift of
synthesis: He simply was not able to integrate
all the bits of information he had obtained into a
.consistent and accurate picture of the lower
Housatonic River tribes.

What disturbs me more, however, is that none of
the authors who in the past 100 years have con- .
sulted and cited Orcutt’s “Indians of the Housato-
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nic and Naugatuck Valleys” have noticed the many
inccensistencies in this work . . . (Wojciechowski
1992, 31).

Orcutt’s historical or genealogical conclusions cannot be
accepted unless documented with other materials. Orcutt’s
statements concerning the genealogy of William Sherman were
not documented and could not be verified by BIA researchers.
Adequate backup documentation was neither submitted by the
petitioner nor located by BIA researchers.

Petitioner’s Response, Part III, Part C: The Howd (e)
Genealogy: New Evidence of Ancestry (Response 1995b, I).

The petitioner stated that the heirs of John Howd(e), an
" Indian, were Philip, Moses, Hester, Frank and Mary Seymour
in 1810. The Response goes on to  state that:

twd> or three generations later, in 1871, the same
property as ‘described in the 1813 deed ("known as
th2 Turkey Hill Indian Lands, located at a place
called Turkey Hill, in said town of Derby") was
transferred by Blakelee, overseer of the Turkey
Hill Indians, on the petition of several Turkey
Hill Indians, including Eliza Franklin and Eliza-
bech and Georgiana Moses, "members of said tribe"
(Response 1995, 35).

The petitioner goes on to state that Eliza Franklin was
Andrew Allen’s sister, whose descendant, two generxations
later married Charles Tinney.*® Though some of the docu-
mentation would suggest a linkage, the petitioner stated
that it needed to be documented further.

The Department’s response to IIT.C, Howde Line:

Even if the generational ties could be documented for the
Tinney line, it would not change the final outcome of this
determination. One marriage in the present century to an
undocumented Indian would not enable the petitioner’s
membership as a whole to meet the Federal regulations
requiring descent from a historical tribe.

1 The granddaughter of William Sherman married a Tinney, though
no documented connection was submitted to show descent to this Charles
‘Tinney.
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Petitiorner’s Response, Part III, Part C: Cam Family.

The petitioner also researched John Cam, a semi-frequent
entry ir the diary/account book of William Sherman. John
Cam married a daughter of William Sherman. In an effort to
document John Cam as Indian, the petitioner submitted a page

from A Fictorial History, Shelton, Connecticut. It listed

Coram Avenue, and then stated:

The road to Coram Hill was the present Myrtle
Street, earlier known as Cam Road because a family
by the name of Cam lived where Keen and Myrtle
Streets merge. The Cams were descendants of
slaves of the Shelton family on Long Hill (A

Pictiorial History, Shelton, Connecticut in Re-
spcnse 1995 Appendix 3) .

The Department’s response to III.C, Cam Family:

The documentatioun presented by the petitioner contains no
indication that the Cam slaves of the Shelton family were
Indian. It shows that John Cam, 56, bl[lack], from Hunting-
ton (second marriage) married Huldah H. Sherman, 20,
bllack], from Trumbull in 1888 (record of marriages, Town of
Huntington in Response to the Proposed Finding, schedule 2).
According to other documents submitted by the petitioner in
the Resgonse to the Proposed Finding, Acha Cam, John Cam’s
first wife, died July 4, 1887. Two other persons named John
Cam died January 24, 1860 (an adult man) and April 7, 1872
(a child; see burial records discussed below). The latter
entries were submitted on an index from somethlng whose
source was not identified. - :

The petitioner stated that William Sherman went to Mary
Cam’s funeral on May 13, 1871.. It is to be assumed that
Mary Cawr. and Mary Camp were the same person. The date was
May 13, 1877, and Sherman’s diary/account book listed that
fact (gee reference to her tombstone, below).

Other GHP Response submissions pertaining to the Cam family
were identified as Long Hill Cemetery lists of burials. No

information was offered as to the source of the lists. They
were not in alphabetical order, so the BIA researchers
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assumed they were listed as plots, going up and down a
row.* ,

From the cemetery records submitted, there were obviously
two adult John Cams. They married two different women, each
named Acha. One John Cam died December 26, 1860 at age 65.
His wife, Acha, had died July 8, 1838 at age 38. John and
Acha Cam (the elder) apparently had at least one son, John
L. Cam, born September 1, 1831. John L. Cam, age 48 in
1880, married to Acha, age 45 in 1880, his father born in
New York, was enumerated on the 1880 census of Huntington,
Fairfiel.d County, Connecticut. Both were listed as "Mu"
(Response 1995b, Appendix 4, 28). John L. Cam’s first wife,
Acha, was born January 5, 1835, and died July 4, 1887. 1It-

- would be this John and Acha Cam who were listed in William
Sherman’s diary/account book. They were Sunday visitors,
and William Sherman went to see them on Sundays.

Buried next to the Cam plot of the later John and Acha Cam
were Julius S. Camp and Mary E.Camp, wife of Julius and two
childreri. Mary Camp died May--19, 1877, at age 23 years.
Julius &. Camp died June 27, 1874 at age 37. There are two
Camp children listed with them, both infants who died in
1873 and 1874.

The children of the younger John L. and Acha Cam were buried
in a different plot, with the older John and Acha Cam,
permitting researchers to assume a relationship between the
two Cam families. '

Cam, William Sherman, son of John L. & Acha, died

Oct 3 1869 age 4 years.
Cam, John Lewis, son of John L. & Acha, died Apr.
1872 age 4 yrs 6 mos. (broken stone)

Cam, Fanny E. daughter of John L. & Acha, died
Apr.29, 1864 age 4 yrs 2 mos

Cam, Acha, wife of John, did July 8, 1838 age 38
Cam, John, died Dec. 26, 1860 age 65 (Response to
the Proposed Finding, Second Submission, 26).

“ There are two ‘areas in whicn Cams are buried, and on one docu-
ment it stated, " (broken stone)" which lead the BIA researchers to
deduce that the lists of persons buried as submitted in the Response to
the Proposed Finding may be an inventory of the cemetery as it was found
on a particular date. With no further identification of the lists, the
BIA researchers accepted them as the hand written identification of Long
Hill Cemetery indicated, with page references.
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Harriet Huldah Sherman, daughter of William, married a John
Cam in 1888. It was his second marriage. He was the
correct age to be the John Cam whose wife Acha had died in
1887. He was buried in Long Hill Cemetery in 1899. The age
of Harriet Huldah would be the correct age of the entry for
the daughter of William Sherman. The records submitted to
identify John Cam and Harriet Huldah Sherman were sufficient
to conclude that the John Cam and Acha, his first wife, were
the John Cam listed in the Sherman Diary/Account book. The
Probate record submitted containing the will of Harriet
Huldah (Sherman) Cam Robinson was acceptable documentation
that Joan Cam was a descendant of Kate Cam.

John Cam was not identified on any record as Indian, nor was
Harriet Huldah Sherman. Kate Cam, from whom John Cam
descended, was not identified as Indian. Therefore, the Cam
family data provided by the GHP Response had no bearing on
the tribal ancestry of William Sherman.

Petitioner’s Response, Part III, Part C: Cam family cover
sheet in the petitioner’s _“espcnse to the Proposed Finding.

A. Inventory from Daniel Shelton’s estate showing
an Indian slave. Shelton was the purchaser of
pact of the Coram Hill Reservation.

B. Deed to property bounded in part by Cam Road
which was proximate to 0ld Shelton estate and near
the 0ld Coram Hill Reservation. Note that Huldah
Rchbinson is William Sherman’s daughter who married
Jchn Cam and inherited all his property.

C. Death of William Sherman Cam son of John L. Cam
from Sherman diary.

The Department’s response to III.C, Cam family cover sheet:

A. The :nventory indicates that Shelton’s Indian slave was
named "Dick" and thus has no bearing on this case.

B. The deed is discussed above, and only shows that Harriet
Huldah (Sherman) Cam Robinson did inherit the- 1anad -that was
once owned by Kate Cam. The connection would have to be
made that Kate Cam was the same person as an Indian woman
elsewhere identified as "Kate Pann" to have Indian rele-
vance. That connection is neither documented nor assumed.
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C. The death of William Sherman Cam was in fact documented
from the cemetery list as discussed above. It was not from
- the Sherman diary.

Though t-he records submitted show that William Sherman had
an in-law relationship to John L. Cam, no documents support
a theory that John L. Cam was Indian. In any event, John L.
Cam and Harriet Huldah (Sherman) Cam Robinson have no
~dascendants in the present GHP membership.

Petitioner’s Response PART V.?* CONTINUITY OF COMMUNITY
AND POLITICAL INFLUENCE (LEADERSHIP). The petitioner
stated: .

The BIA relied heavily on the issues of continuity
of community and land base in the Technical Report
.and the Proposed Finding (Response 1995, 40).

" The Department’s response to PART V:

In the Proposed Finding, the BIA focussed on the issue of
descent from a historic tribe. In the Firal Determination,
the BIA also relies on criterion 83.7(e), descent from a
historic tribe, and finds that no new documentation under
the heading of Continuity of Community and Political Influ-
erice (Leadership) impacts that finding under criterion
83.7(e) .

INTERESTED AND INFORMED THIRD PARTY COMMENTS

During the 180-day comment period (June 8, 1995-December 5,
1995) after the Proposed Finding was issued, interested and

informec third parties submitted comments. Three categories
of comments were received.

(1) The first category included letters stating opin-
ions on the case which were relevant to criterion
83.7(e), but containing no documentation to support
those opinions.

(2) The second category included letters containing
- _ arcuments and evidence which were meant to support or
B “to rebut the Proposed Finding under criterion 83.7(e).

* Tnere was no petitioner’s response PART IV.
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(3) The third category included other undocumented
letters submitted by third parties, either opposed to
or in support of Federal acknowledgment of the GHP,
which did not address criterion 83.7(e).

Because the third group of letters did not address the
Proposed Finding under criterion 83.7(e), they were not
relevant in the evaluation of the evidence and preparation
-2f the Final Determination and are not addressed herein. An
example of the third category of submissions, among the
comment.s rebutting the Proposed Finding was a letter from
Mr. Grant Felldin, a GHP member who related his concerns
about the tribal leadership controversy that has existed
througtout the. petitioning process. He expressed lis .
disappcintment concerning the proposed negative finding and
requested a re-examination of the facts. He submitted no
new information on the group to support a re-examination,
enclosed no documentatlon, and did not address criterion
83.7(e).

Document.ed Comments with Argquments or Ev1dence against the
Proposed Finding.

MR. WES TAUKCHIRAY

Mr. Wes Taukchiray, an independent researcher, submitted
materials in opposition to the Proposed Finding. They are
dlscussed in the order they were received by the BIA.

Taukchiray’s first submission, dated August 1, 1995:

The first Taukchiray letter discussed "problems with the
tribal ancestry claimed" (Taukchiray 1995a). He said that
D. Hamilton Hurd based his book, History of Fairfield
County, Connecticut on many primary sources including both
the Connecticut Indian Papers and documents that are lost
and no longer available. While Taukchiray’s letter agreed
with the Proposed Finding that Hurd had not attempted to
create a documented genealogy of William Sherman, he used
information found in Hurd’s book and information from the
Proposed Finding as a basis for the creation of three
pedigree charts in which Taukchiray:

" summarize [d] the presently available family tree
dat.a on William Sherman (1825-1886) himself; on
his nephew, Henry Pease (born 1844), with whom
Sherman associated; and on Sherman’s mother’s
(Nancy] stepfather, Jim Mack (1800-1850 ff.
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[si.c]), called Mansfield. Based on the text of
the Technical Report, this is what I [Taukchiray]
th:nk actually happened. My hypothes:is stands

open to both addition and correction (Taukchiray

1995a) .

His hypotheses were illustrated on the pedigree charts,
which differed one with another (see Appendix A).

The Department’s response to Taukchiray’s first submission:

In Chart 1, Taukchiray.used the Proposed Finding and Hurd to
support an alternative theory that Jim Mack, son of Eunice
Sherman who married a Mack, married his first cousin, Ruby
Sherman. Chart 2 theorized that Ruby Sherman, alleged
parent of "Nancy Sherman," was married to Joseph Richardson,
and alleged that Joseph Richardson was the son of Molly
Hatchet, a known Paugussett Indian descendant who died in
1829. Taukchiray’s third chart theorized ancestry for Henry
Pease, who was described by Hurd as a claimant to the Golden
"Hill furds, and added another marriage partner to "Nancy
Sherman."

None of Taukchiray’s hypotheses were supported with documen-
tation cther than the Proposed Finding and Hurd. The BIA
evaluated the hypotheses and found that Molly Hatchet (1738-
1829) wculd have been approximately 48 years old when Joseph
Richardson was born. Though unlikely, it would not have
been impossible that she was his mother. However, consulta-

tion of the Records of the Congregational Church of Orange,
Connecticut (Formerly North Milford), illustrated that
Joseph Richardson, who was listed under the heading of

" "Families of Africans and Descendants of the Native Indi-
ans", would not necessarily have been her son, but might
well have been her grandson. No documentation has been
submitted, or found by BIA researchers, to connect Joseph
Richardson to "Nancy Sherman." In addition, no documenta--
tion has beéen submitted or found that would connect a Nancy
with the name of Sherman, other than Nancy (Hopkins) Sher-

man, the wife of William Sherman.
Taukchiray’s second submission, dated August 9, 1995:

The second letter by Taukchiray requested a copy of a
bibliographic citation in the Proposed Finding to the

History cf Orange, Connecticut. . Enclosed with his letter
was a pedigree chart, changing the parentage of "Nancy

Sherman'Sharp" as well as changing her marriage partner from
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the chart he submitted on August 1, 1995. His letter
stated:

m~

The . attached chart is like the 3 Paugussett charts
I sent you on August 1lst,; what I think actually
happened based on the text of the Paugussett
technical reports (Taukchiray 1995b) [emphasis
added] .

The Department’s response to Taukchiray’s second submission:

The second submission .was a letter by Taukchiray adding
another spouse to "Nancy Sherman Sharpe," namely Renseller
Peas. He diagrammed their alleged daughter, Mary Olive
(Peas) Jackson, with her alleged spouse, Hamilton Jackson.
No acceptable documentation was attached or enclosed to
support the contentions that Mary Olive (Peas) Jackson’s
parents were Nancy Sherman Sharp and Renseller Peas, or that
Mary Olive was married to Hamilton Jackson.

-~ The twc submissions contradicted each other, as did the
three pedigree charts in the first submission. Neither the
August L, ‘1995, nor the August 9, 1995, comments were sup-
ported by new documentation, or by the data in the GHP
Proposed Finding (Proposed Finding 1995, 29-35). Taukchiray
presented several hypothetical reinterpretations of the data
in the Government’s Proposed Finding, perhaps intended as
guides t.0 new data or analyses that would support the GHP's
genealogical claims to Indian ancestry.

The BIA evaluated these submissions and found that the
hypotheses were clearly contradicted by specific evidence.
No specific documents showed that any of these people were
related to William Sherman, or to each other, as Taukchiray

asserted. Taukchiray’s methodology was flawed because he
based his hypothetical reconstructions on undocumented
assumptions.

Taukchiray'’s third submission, dated September 29, 1995:

The third Taukchiray submission revised the previous four
pedigree charts based solely on:

the attached page, which comes, as nearly as I can
presently tell, from Frank G. Speck’s Decorative

Art_of the Indians of Connecticut, which is Volume
75 (published in 1915), of: Memoirs of the Canada
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Department of Mines, Geological Survey (Taukchiray
1995¢2) .

The enclosure was entitled "Paugussett," and did not include
a title page. The document Taukchiray enclosed cited
secondary sources, including published articles and books
written by DeForest, Qrcutt and Beardsley, and Curtis, but
did not refer to any original sources or documents.

The Department’s response to Taukchiray’s third submission:

The documentation submitted entitled "Paugussett" discussed
Molly Hatchet and the Mack Family, two well documented
Paugussett families. The article’s footnotes referenced the
original. works the BIA had consulted during the research for
the Proposed Finding. '

Based on this new article, Taukchiray revised the previously
submitted pedigree charts by adding Molly Hatchet’s Indian
name, correcting the marriage date for William Sherman ~
(based on the marriage record quoted in the Proposed Find-
ing), and indicating Nancy Hopkins Sherman’s birthplace as
Norwich (based on a marriage record, contradicted by Federal
Censuses ). Taukchiray gave no new documentation for the
changes in the pedigree charts other than the 1915 article
that provided the Indian name of Molly Hatchet.

Although his letter did not indicate other changes to the
pedigree charts previously submitted, he added handwritten
notes to the pedigree charts. For example, on the chart
showing Henry Pease as child of Nancy Sharp and Levi Peas,
Taukchiray added:

[Peas] lost his hand by the accidental discharge
of a gun, setting in motion-a chain of events that
began in 1876 & led, in 1933, to the establishment
of a quarter-acre Paugussett Indian reservation &t
Trumbull (Taukchiray 1995c).

Taukchiray did not elaborate on the "chain of events," or
specify how the accident led to later events. Taukchiray’s
various interpretations of the materials contained in the
Proposed -Finding were hypotheses. However, none of Taukchi-
ray’s hypotheses were supported by the documents. ‘

y
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Taukchiray’s fourth submission, dated October 19, 1995:

In the fourth and final Taukchiray letter (Taukchiray
1995d), he wrote that Hurd, writing in 1881:

no doubt based his statements on common reputation
and unanimous assurances of those who possessed a
living memory of these events. Probably Ruby
Sherman age 36 and her daughter Nancy Sherman age
14 or 15, were visiting the city of Poughkeepsie, .
New York in May of 1825 when Nancy gave birth to
William Sherman. One wonders if Dr. Hurd did not
know about the descendants in Orange, Connecticut,
of Sarah Sherman Roberts, who had been a 14 year
old wife and mother in 1790 (Taukchiray 1995d).

Taukchiray also observed that the word "heir" in the Pro-
posed Finding was used inappropriately; he said "claimant"
~would be correct. Taukchiray also enclosed a pedigree chart

for Levi Roberts whose ancestors Taukchiray described aws:

A Paugussett family whose members had "assimilated
into non-Indian society" by 1886, at which time
though still living in Orange, Connecticut, they
were not claimants on the Indian funds of Strat-
ford (Taukchiray 1995d).

The Deparxtment’s response to Taukchiray’s fourth submission:

Taukchiray submitted no documentation for his theories on
why, where, when, with whom, and how Ruby Sherman and Nancy,
whom he assumes to have been Ruby'’s daughter, visited in
Poughkeepsie, if they did. The BIA researchers searched the
Poughkeepsie records and found nothing.

- In the cited passage from the Proposed Finding using "heir":
rather than "claimant," the BIA was merely using the wording
found in the original documents.

Taukchiray submitted no information to document that the
Levi Roberts family were not claimants to the Indian funds
at Stratford, or why he thought that they "assimilated."
Finally Taukchiray submitted no documentation to show Levi
Roberts’ familial connections to the Paugussett Roberts
family who were discussed in the Proposed Finding (Proposed
Finding 1995, 46).
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Taukchiray’s analysis was a reworking of the data found in
the documents cited in the proposed finding, with the
exception of the 1915 article included in his third letter.

Taukchiray apparently relied on Hurd’'s book because the
Proposed Finding stated that "Hurd used primary sources for
much of the material in his narrative" (Proposed Finding
1995, 32). However, Hurd also may have based his narrative
on local knowledge and gossip. His statements that the
William Sherman family was a survivor of the tribe, and that
Henry Pease was his nephew, have not been verified by origi-
nal documents. The primacy of original documents over
secondary sources is basic to how the BIA has weighed
evidence in the past and in this case.

Taukchiray submitted no new documentation with his comments,
and sometimes he based his analysis on undocumented sources,
such as the information presented in his third submission.
The BIA evaluated these comments and attempted to verify his
positions witi—all of the data at hand, including that
submitted by the petitioner and interested and informed
parties or found by the Government’s researchers. The BIA,
in its evaluation, found his analysis forced, and not sup-
ported by any of the documents.

MS. KATELEEN GRASSO ANDERSON
Ms. Kathkleen Grasso Anderson, Director, Rainy Mountain
Society of Indigenous Peoples, submitted comments against
the GHP Proposed Finding to the Secretary of the Interior in
a letter dated September 18, 1995. She enclosed letters she
had written to Senator Daniel Inouye and- -Congroassmen George
Miller and Eni Faleomavaega. In Anderson’s letter to
Senator Inouye, she stated that she was:

struck by the ruling that a Tribe’s current de-

scendants could not qualify as a Tribe, if they

were descended from one family and if they could
not state what Tribe (Anderson 1995, 1).

Anderson expressed her opinion that the finding was unfair,
and she stated that the decision would have a negative
impact cn the economic development of the GHP.. She enclosed
other letters and newspapers clippings from 1995 to support
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her position.*®* These clippings primarily concerned the
ongoing GHP leadership struggles, and did not address the
issue of political pressure on the BIA. However, Anderson
made allegations that political pressure on the BIA influ-
enced the decision. She stated:

It would appear, that the opposition of the Con-
necticut Homeowners who fear conflicts over land,
has influenced the Branch of Acknowledgment [sic]
Research to create a new criteria for Golden Hill
Paugeesukqgs (Anderson 1995, 3) [emphasis added].

The Department’s response_ to Anderson’s comments:

Anderson misstated the Proposed Finding’s conclusion that
Indian ancestry had not been demonstrated for the GHP
petitioner, and that without demonstrated Indian ancestry,
tribal descent was a moot point.

Anderson submitied no evidence to support her allegation of
political bias or influence, nor was any political bias or
influence exerted on the BIA in connection with the GHP
Proposecd Finding. In addition, no "new criteria" were
imposed on the petitioner. Rather, the BIA applied the
consistent requirement that the membership of a petitioning
group muist descend from a historic American Indian tribe
(criterion 83.7(e)).

The Government based the Proposed Finding on evidence
submitted by the petitioner and interested parties, and on
the BIA’s own research into the historical records. The
finding was not based on political concerns. - The evidence
clearly showed that the GHP membership descended from one
man, William Sherman, whose Indian ancestry was not demon-
strated, and who did not live in tribal relations with other
Paugussett Indians or with any other Indians (Proposed
Finding :.995, 53). Finally, Anderson’s concerns about
economic development are irrelevant to the acknowledgment
criteria and were not considered during evaluation of the
evidence for the Final Determination.

¢ Thesse clippings were headlined:
MoonFace Bear back in court (The Day, June 17, 1995);
Tribe says evidence backs Moonface (Norwich Bulletin, June 20, 1995).
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SENATOR _DANIEL K. INQUYE

On August 10, 1995, Senator Daniel K. Inouye (D-HI), the
ranking Democratic member of the Senate Committee on Indian
Affairs, wrote to the AS-IA, Ada E. Deer. In Inouye’s
‘letter, he stated that the BIA had raised the acknowledgment
standard in the GHP case when it required that:

(1) the persons claimed as Indian ancestors were
of Indian descent from a particular tribe; and
(2) Indian descent must be derived from more than
one Indian person (Inouye 1995, 1).

He expressed concern that the BIA "applies new and unwritten
criteria to suit the specific factual circumstances of any
particular petition" (Inouye 1995, 2).

The Department’s response to Senator Ihouye’s letter:

The AS-IA replied on October 18, 1995 (see Appendix B2), ex-
plaining that "descent from ap historical tribe [was] an
express requirement of criterion 83.7(e)" (AS-IA 1995a, 1)
which had a long legal history supporting it. Furthermore:

Th2 requirement of tribal ancestry which is writ-

ten in criterion 83.7(e), however, was not applied
to the Golden Hill petitioner because they did not
pass the threshold test of having Indian ancestry

(AS-IA 1995a, 2). :

Ancestry from a single Indian individual does not
meet the requirement of criterion 83.7(e) because
the section specifically requires descent from "a
historical Indian tribe." The plain language of
the regulation requires tribal descent, not merely
Indian descent (AS-1IS 19%5a, 2).

The lett.er went on to state:

Similarly, this Department does not have the
authority to extend acknowledgment to groups which
are the descendants of a single Indian individual.
Rather, the Department has the authority to extend
acknowledgment only to potiitical successors. The
interpretation of the federal acknowledgment
reculations criterion 83.7(e) as requiring descent
from a tribe, a political entity, avoids the Fifth
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Amendment issues raised in the DOJ letter to
you'’ (AS-IA 1995a, 3).

The AS-IA’'s letter recited legal precedents for this posi-
tion and concluded with three paragraphs relating directly
to Proposed Findings and Final Determinations:

We also would like to make it clear that 25 C.F.R.
§83.10(e) does not provide a means for expediting
the petition process based on satisfying only
criteria 83.7(e), (f), and (g). Rather, §83.10(e)
provides that if a petitioner fails to satisfy any
one of these criteria, the Assistant Secretary -
Indian Affairs may decline to acknowledge that the
petitioner is an Indian tribe without fully evalu-
ating all seven of the mandatory criteria.

The Department applies the regulations consistent-
ly across a variety of cases which differ enor-
mously from each other. We have addressed with
other petitioners th: charge of inconsistent
application of the regulations. These petitioners
have mistakenly treated different situations as
comparable in order to suggest that we are being
inconsistent and arbitrary.

In the case of the Golden Hill, the petitioners
had ample opportunity to supplement their peti-
tion; there will be opportunity to comment now
during the comment period; and the petitioners may
seek reconsideration of any negative decision in a
hearing before the Interior Board of Indian Ap-
pea.s. These procedures ensure that there is not
denzal of "due process" (AS-IA 1995a, 5).'°

REPRESENT'ATIVES GEORGE MILLER AND ENI FALEOMAVAEGA
On August. 10, 1995, House of Representatives members George
Miller (D-CA) and Eni Faleomavaega (D-American Samoa) co-
signed a letter to Secretary of the Interior Bruce Babbitt
questioning what they called, "two clearly and erroneous
interpretations of Section 83.7(e)" (Miller/Fal:omavaega

7 This references a letter written to Senator Inouye in 1992 on
the same supject (see Appendix B1).

* Por the full text of letter, see Appendix B2.
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1995, 1). They stated their interpretations of the ac-
knowledgment regulations:

The wording of 25 CFR.83.7(e) presents a strictly
genealogical issue of whether or not all of the
individuals in a petitioning group can document
their ancestry back to a member or members of [a]
historic tribe (Miller/Faleomavaega 1995, 1).

And further:

Nowhere in past or present law, regulations, or
court decisions pertaining to the federal recogni-
tion of Indian tribes is there any wording teo.the .
effect that "Indian descent must be derived
through more than one person." The language of
the regulations is clear - it refers to the indi-
vicdual descent of the petitioners. There is no
reference to a multiple family requirement with
respect to the genealogy of the petitioners (Mill-
er/Faleomavaega 1995, 2).

The Department’s response to the Miller/Faleomavaega com-

ment:

Since 1978, the regulations have never been applied as
characterized in the Congressmen’s letter. Criterion

. 83.7(e) establishes the standard for the descent of the
petitiorer’s membership as a group, not the descent of
individual members. On October 18, 1995, the AS-IA respond-
ed to the Miller/Faleomavaega letter, explaining the GHP
Proposed Finding and quoting the regulations:

after extensive research, [the Proposed Finding
found] that the current members of the .petitioning
group were not proven to descend either from the
historical Paugussett tribe or from any other
Indian tribe. Descent from a historical tribe is
an express requirement of criterion 83.7(e), which
provides in part:

The petitioner’s membership consists of
individuals who descend from a histori-
cal tribe or from historical Indian
tribes which combined and functioned as
a single autonomous political entity.
[emphasis added] (AS - IA 1995b, 1).

C 62
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The AS-TIA letter continued:

Arcestry from a single Indian individual does not
meset. the requirement of criterion 83.7(e) because
thke section specifically requires descent from "a
historical Indian tribe." The plain language of
the regulation requires tribal descent, not merely
Indian descent (AS - IA 1995b, 2).

Because the petitioner cannot demonstrate Indian ancestry
with evidence acceptable to the Secretary, the Congressmen’s
comments supporting recognition of petitioners who trace: to
a single Indian ancestor do not apply in this specific case.
Nevertheless, the AS-IA’s letter reaffirmed the application
of the regulations in this case and the position taken in
the Proposed Finding that criterion 83.7(e) requires tribal
ancestry, not individual Indian ancestry.

MR. ROGER JOSLYN

On October 23, 1995, Roger D. Joslyn submitted a comment on
the GHP case. He is a professional genealogist who was the
contract genealogist for the Ramapough petitioner.'® His
comment. covered three separate issues: (1) the possibility
of identification as "Indian" on Federal censuses prior to
1870; (2) the number of copies made of the 1870 Federal
census; and (3) the ethnic identification of William Sherman
on the 1870 census.

Joslyn's first issue:

Joslyn addressed the discussion of William Sherman’s treat-
ment on the Federal censuses in the GHP Proposed Finding:

In the second paragraph of page 47, it is ex-
plained that William Sherman "was not identified
as Indian until 1870," citing the 1870 Federal -
Census [for Trumbull, Fairfield County, Connecti-
cut:] . It is not mentioned here that the 1870
Federal Census was the first in which the designa-
tion Indian could be used in the column concerning
"color" (the other designations the enumerators
could use were White, Black, Mulatto, or Chinese;

' 2t the time Joslyn submitted his comments, the Ramapough
petitioner was being evaluated for a Final Determination. The Final
Determination was published February 5, 1996.
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for the 1850 and 1860 censuses, the only choices
were White, Black, or Mulatto, and earlier census-
es showed only how many whites, "free-persons of
color," or "slaves" were in a household) (Joslyn
1995, 1).

The Department’s response to Joslyn’s first issue:

Contrary to Joslyn’s assertion, Federal censuses prior to
1870 identified certain individuals as Indian.?° One of
the secondary resources used by BIA researchers is Twenty
CensusesL_Pogulations and Housing Questions 1790-1980,
published in 1979 by the Bureau of the Census The preface
of this publication states: . ' T

This report is aimed not only at the data user but
also the social researcher, historian, genealo-
gist, or interested member of the public who may
wish to know not only how the populations and
housing inquiries evolved over the years, but also
what instructions led to the entries on the basic
records they are using . . . . There were no spe-
cific instruction issued to census takers until
1820; these, and the ones for later censuses, are
reproduced as found in the basic history for the
period . . . or the enumerator’s manuals (Twenty
Censuses 1979, Preface).

In the 1850 and 1860 censuses, the instructions to the

marshals and assistant marshals regarding "Indians and

Color" read: '

Indians not taxed are not to be enumerated in this
or any other schedule . . . . Under heading 6,
entitled "Color," in all cases where the person is
white, leave the space blank; in all cases where
the person is black, insert the letter B; if
mulatto, insert M. It is very desirable that
these particulars be carefully regarded (Twenty
Censuses 1979,14) .
These instructions contained no prohibitions on enumerating
persons and families as Indians, if they were taxed, and no
prohibitions on listing color as other than "B" or "M" or

20 3ee, for example, the 1850 census of Allegan County, Michigan
and the 1860 census of Terrebonne Parish, Louisiana.
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leaving it blank. 1In fact, the 1860 Federal Census listed
16 Indians in Connecticut (Kennedy 1963, 61). The BIA
researchers studied the 16 persons listed as "Indian" in
1860. Some were identified "Ind", and others "I" in the
"color" column. This research also revealed that almost all
of the Indians listed were either born in another state or
were living away from Connecticut’s usual "tribal" territo-
riesg."!

In 1850, Leonard Uncas was shown living in Columbia, Tolland
County, Connecticut. According to the instructions to the
1850 Assistant Marshall Dell Bull, he could list persons as
blank if they were white, black if they were black, or
mulatto if they were mulatto. However, although he listed
Leonard Uncas as "M" for mulatto, in the column that re-
quired coccupation or profession, he wrote "Last of Mohegans"
(U.S. Census 1850b, 353, Dwelling #78; Household #80). 1In
1860, Lecnard Uncas was one of the 16 persons in the State:
of Connecticut listed as "Ind" (U.S. Census 1860d 391,
Dwelling #33; Household #32) .

Research in the actual census records in Connecticut showed
that sone Indians who were taxed and living outside of
tribal relations were enumerated as "Ind" or "I". The
Indians identified on the 1860 census in Connecticut were
living in four counties and were enumerated as Indians by
six different enumerators. Many of the Indians in Connecti-
cut were not taxed because they lived on state reservations
and were not listed on the 1860 census at all. However, the
residents of state reéservations were easily traced using the

' Examples of 1860 Federal Census returns of Connecticut:

Lucy Proffic, 55, Ind, Laborer, 300, born: RI
Moses " , 14, m, Ind, born: Conn
Sarah " , 14, £, Ind, born: "
(U.S. Census 1860c 727, Dwelling #1622; Family #1638)
Annett Davis, 24, f, I, Domestic, born: Conn

(U. S. Census, 1860d 201, Dwelling #157; Family #151)
Charlotte Lewis, 18, £, Ind, Servant, born: Conn

(J.S. Census, 1860d 673, Dwelling #1939; Family #2157)
John Skickett, 37, m, Ind, Basket Maker, born: NY

Laura A. ", 36, £, Ind born: do
Dwight R. " , 12, m, Ind born: do
Catherine " , 7, £, Ind born: do
Cosina ", 6, f, Ind born: Conn
Julius ', 4, m, Ind born: do
Helen " 1, £, Ind born: do

(U.S3. Cénsus 1860a 505, Dwelling #490; Family #491)
Catherine Weston, 40, f, F.B., Servant born: Conn
(U.3. Census 1860a 72, Dwelling #340; Family #558).
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Connect:cut overseers’ reports. In other words, the vast
majority of Connecticut’s Indians were not on the 1860
census at all.

Clearly, Joslyn's comment, "[ilt is. not mentioned here that
the 1870 Federal Census was the first in which the designa-
tion Indian could be used in the column concerning ‘color’"
[emphasis added] was in error. 1In 1850 and 1860, William
Sherman was listed on the Federal census, but not as an
Indian.

Joslyn’s second issue: Joslyn cited The History and Growth
of the United States Census found in the 56th Congressional
Senate Documents, Vol. 14, concerning the requirement for
producing multiple copies of pages for the 1850 Federal
census. The requirements also applied to the 1850, 1860 and
1870 censuses. Joslyn added: ' :

The matter does not end here, however, for appar-
ently the BAR staff is unaware that for the 1850, -~
18€0, and 1870 Federal censuses, three copies were
prepared (see Carroll D. Wright and William C.

Hur.t., The History and Growth of the United States
Cer.sus [Washington, D.C., 1900]). One copy re-
mained in the county, the second went to the

state, and the third to the Federal government

(Joslyn 1995, 2) ..

Joslyn also stated:

County copies of the Federal Census for 1870 are
not known to be extant for Connecticut, but the
state copy is, located in the state library in
Hartford (Joslyn 1995, 2).

‘The Department’s response to Joslyn’s second issue:

BIA researchers consulted the actual Senate Report. Appendix
E of the Senate report cited by Joslyn details the Census
Acts of 1790, 1840, 1850, 1880, 1890 and 1900. No acts
concerning the census were passed between the 1850 Act and
1880. The 1870 census was thus included within the scope of
the Act. of 1850. Directions for transmittal of the census
returns are detailed in that Act as follows:

Sec. 5. And be it further enacted, That each
marshal . . . shall carefully examine whether the
return of each assistant marshal be made in con-
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formity with the terms of this act, and, where
discrepancies are detected, require the same to be
corrected. He shall dispose of the two sets of
the returns required from the assistant marshals
as hereinafter provided for as follows: One set
he shall transmit forthwith to the Secretary of
the Interior; and the other copy thereof he shall
transmit to the office of the secretary of the
state or territory to which his district belongs
(Wr:ght and Hunt 1900, 932) [emphasis added].

Thus, two, not three, copies were produced in 1870.

In 1870, the enumeration marshals’ districts were separated
into subdivisions, not to include more than 20,000 inhabit-
ants. Each subdivision required an assistant to be appoint-
ed who was a resident of the subdivision. Though the -
assistant. marshall for the subdivision was not necessarily
the actual enumerator, the assistant was directed by .the
marshall.: ot

Any marshall could appoint a deputy or deputies to
act in his behalf, if not inconsistent with the
duties of his assistants, and such deputies could
collect the social statistics, if so desired; but
the marshall was made responsible for their acts
in all cases . . . Each assistant, having received
his commission and taken the oath or affirmation
prescribed by the act and forwarded a copy there-
of, duly authenticated, to the marshal of his
district, was required to perform the service
required of him by a personal visit to each dwell-
ing house, and to each family in the subdivision
assigned to him, and to ascertain, by inquiries
made of some member of each family, if anyone can
be found capable of giving the information, but if
not, then of the agent of such family, the name, -
age, place of birth, and all other particulars
required concerning each member thereof . . . and
to obtain all such information from the best and
most. reliable sources; and when, in either case,
saicl information had been obtained and entered on
the schedules, it was to be immediately read to
the person or persons furnishing the facts, to
correct errors and supply omissions, wherever
necessary (Wright and Hunt 1900, 42).
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Also, there were specific instructions on how to use the
schedules to insure accuracy:

After enumerating a family, farm, shop, etc. the
entries made should be read over to the party
giving the information, that all mistakes may be
corrected on the spot, at that time. This is a
requirement of law (Wright and Hunt 1900, 155).

Enumerztors were compensated for a fully returned page,
farm, cr establishment.

Although specific instructions were given to enumerators,
there are many examples tO prove the enumerators used their
own judgment in reporting the population. The instructions
to the marshals in 1870 included: \

Each assistant will provide himself with a secure
portable inkstand, good ink, and a sufficient
number ‘o pé&us. ' All entries will be carefully
dried with the blotting paper which accompanies
each portfolio. Each page of schedules will be.
numbered in exact order as filled, and when filled

Use the greatest care to preserve your
bLanks from unnecessary exposure, and your sched-
ules, when filled, from loss. Let no one meddle
with your papers. Carry as little finished work
as possible, and as few schedules at a time as
will answer your purpose. Always carry the full
parphlet of instructions (Wright and Hunt 1900,
155) .

As far as possible, assistant marshals will have
tha first copy of the returns made from the sheets
as they are completed, so.that the full returns
may be sent to. the marshal at the earliest practi-
cadnle moment after the enumeration closes. Great
pains will be taken in comparing the copy intended
for the census office with the originals, point by
point. The second copy required by law will be
forwarded to the marshall when completed. At the
end of each set of returns, the assistant marshall
will certify that they were made according to law
and instructions (Wright and Hunt 1900, 156).

The instructions for the "Color" column were specifically
different in 1870 than they had been in 1850. In the 1870
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instructions, ". . . an extension was made in the inquiry
respecting "color" so as to distinguish the Chinese and
Indians among the general population" (Wright and Hunt 1900,
54). Tre category of "mulatto" was defined quite specifi-
cally:

Color.- It must not be assumed that, where nothing is
written in this column, "White" is to be under-
stcod. The column is always to be filled. Be
particularly careful in reporting the class Mulat-
to. The word here is generic, and includes
quadroons, octoroons, and all persons having any
perceptible trace of African blood. Important
scientific results depend upon the correct deter-
mination of this class in schedules 1 and 2

(Wright and Hunt 1900, 157).

Though Indians with Black ancestry might not be listed as
Indian in 1870 because of this instruction to census enumer-
ators, this inscruction is useful in evaluating William
Sherman’s designation on the 1870 Federal Census. However,
since he was listed on the 1850 Federal Census as "B" and on
the 1860 Federal Census as "Mu", no assumption of Indian
ancestry can be made, while the designations do make clear
that the census takers regarded him as being of at least
partially African ancestry.

In 1870, the instructions to the assistant marshals includ-
ed:

Indians.-"Indians not taxed" are not to be enumer-
ated on schedule 1. Indians out of-tlieir tribal
relations, and exercising the rights of citizens
und=r State or Territorial laws, will be included.
In all cases write "Ind,".in the column for "Col-
or." Although no provision is made for the enu-
meration of "Indians not taxed," it is highly
desirable, for statistical purposes, that the
number of such persons not living upon reserva-
tions should be known. Assistant marshals are
therefore requested, where such persons are found
within their subdivisions, to make a separate
memorandum of names, with sex and age, and embody
the same in a special report to the census office
(Twenty Censuses 1979, 19).

The enumerators for the 1870 census returns from North
Stonington, Connecticut were diligent in keeping instruc-
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tions by enumerating the "Indians in North Stonington" and
listing the families. The same was true for the Mohegan
Tribe of Connecticut (recognlzed through 25 C.F.R. 83,
5/14/1994) and included:

Incdians of the Mohegan Tribe residing on their
Reservation in the Town of Montville, County of
New London, State of Connecticut. Enumerated on
the 19th day of July 1870 (U.S. Census, 1870b).

The enumerator went on to add:

The above enumeration is I believe according to
instructions page 12 Pamphlet of Instruction.
These 59 are living on lands of the reservation
said lands divided among the families and without
the provision of right of sale. They are not
taxed and don’'t exercise rights of Citizenship.
Some do a little farming and it is in a small way,
they prefer to get their 11v1ng by fishing or .
labozlng for others.

There are more belonging to the tribe that are scat-
tered in other places. I believe all are more or less
mixed with white and negro blood (U.S. Census 1870b).

Joslyn’s third issue:

Joslyn pointed ocut that on the Federal copy of the 1870
census, both parents’ "color designation had been altered"
.. (Joslyn 1995, 1). Joslyn submitted a photocopy of the 1870
census raturn housed in the Connecticut State Archives. ‘
Although he emphasized that the entry under "color" on this
copy of the census return for William Sherman was indeci-
pherable and altered, he pointed out that the ethnicity of

Nancy Sherman was clearly listed as "I."

Joslyn closed his comment by stating:

Whether and to what extent the Indian identity of
Sherman family members in the 1870 Federal Census
changes the evaluation of evidence regardiac.
criterion (e) of the Golden Hill Paugussett
Tribe’s federal acknowledgment petition remains to
be determined. I bring the above to BAR’s atten-
tion, however, because it behooves the branch to
diligently and accurately describe and interpret
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the data used in its decision making (Joslyn 1995,
2).

The Department’s response to Joslyn’s third issue:

Joslyn’s comment misstated the BIA’s interpretation in the
Proposed Finding of the entry for the William Sherman family
on the 1870 census of Trumbull, Fairfield County, Connecti-
cut, and then proceeded to argue against the misrepresenta-
tion he created.

The fact that in the 1870 Federal census entry for William
Sherman’s household, both adults’ "color designation had
been altered" (Joslyn 1995, 1), was discussed on pages 47-48
of the Proposed Finding. It was this very alteration, and
inability to determine what the enumerator was trying to
signify from the microfilm copy of the 1870 Federal copy of
the census, that led the BIA researcher to examine for the
Proposec Finding the bound census volume in the National Ar-
chives, presumably the "copy" that was provided to  the
Secretary of the Interior :-s -instructed.

As demonstrated above, it is unlikely that three copies of
the 1870 Federal census ever existed. According to Wright
and Hunt., two copies were made, one sent to the Secretary or
the Interior who had charge of the 1870 Census, and the
other to the Office of the Secretary of the State of Con-
necticut (Wright and Hunt 1900, 932). In fact, only two
copies have been located. One is ih the Connecticut State
Archives. The other is in the National Archives, Washing-
ton, DC.

The alterations for William Sherman on both copies of the
1870 cernsus overwrite one indecipherable ethnic designation
with another indecipherable ethnic designation, and smudge
the restlt. Who made the alterations on both the Federal
and Conrecticut copies of the 1870 census, and when they
were mace, is unclear. The instructions to the marshals
allowed correction at several points. The Proposed Finding
gave some credence to the speculation that William Sherman
may have been identified as Indian on the 1870 Federal
census returns (Proposed Finding 1995, 47). -

As the Froposed Finding stated, even if the smudged entries
in William Sherman’s "Color" column 6n the 1870 Census were
"I," whether this change had been made only on the Federal
copy of the census utilized for the Proposed Finding or
whether the BIA researcher had also used the equivalent

71

United States Department of the Interior, Office of Federal Acknowledgement GHP-V001-D006 Page 105 of 158



Techrical Report -- Final Determination -- Golden Hill Paugussett Tribe

entry oa the copy in the Connecticut State Archives, the
entry would not have provided sufficient evidence for the
petitioner to have met criterion 83.7(e).

The GHP petitioner does not claim Indian ancestry through
Nancy (Hopkins) Sherman. The BIA researchers found no other
indication of Indian ethnicity for Nancy (Hopkins) Sherman.

BTN researchers generally consider census returns as second-
ary sources. They are only indicators of ethnicity, because
ascriptions for the same family or individual often vary
from one decennial census to another. Census returns are
good evidence for familial relationships and geographic
communit:ies, because the census taker documented where.
people were living and with whom they lived. 1In 1850, 1860,
and 1870, the census did not state familial relationships of
househcld members, however, so these are only presumptive.

The censuses are considered as a secondary source for the
ethnicity of a person or family enumerated. When the
census records consistently identify a family or an individ-
ual by the same ethnic or racial designaticn from one decade
to another, the evidence is stronger than when the ethnic
designation varies from one census to another. In this case
the des:gnation of "I" for an individual or a family on the
1870 census was of limited value as evidence of tribal
descent. No tribe was named., No other persons living
nearby were listed as "I". Other censuses provided varying
desiginations for the same persons

The comments submitted by Mr. Joslyn were evaluated and
because they were inaccurate, found to have little, if any,
significance in the evaluation for the Final Determination.
The genealogical issues before the BIA researchers in evalu-
ating the evidence for the Final Determination remained
those of determining: (1) who were the parents of William
Sherman and, if it proved to be relevant, his wife, Nancy
Hopkins; and (2) what was the American Indian tribe, if any,
from which they descended? The petitioner and interested
parties did not submit and the BIA researchers did not
locate any primary source documentation on either William
Sherman’s or Nancy Hopkins'’s parents. .

" GULLEN HILL PAUGEESUKQ
The oricinal GHP letter of intent to petition was filed by

Aurelius Piper, Sr. (aka Chief Big Eagle) on April 13, 1982.
Documents submitted with the petition show that Mr. Piper,
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Sr. designated his son, Aurelius Piper, Jr. (aka Chief Quiet
Hawk) as the person responsible for the petition in a
resolution submitted to the BIA on February 12, 1993.
Documents in the petition and the BIA’s administrative files
supportad the view that Aurelius Piper, Jr. was the leader
for petitioning purposes. On August 23, 1993, only days
after the GHP received its first technical assistance
letter, the BIA received a letter from Kenny Piper (aka
-MocnTFace Bear) outlining negative concerns about the group’s
leadership (Paugeesukq Meeting Minutes 1993, 1).

A division appeared within the current membership. Aurelius
Piper, Jr. claimed to represent the GHP and Kenny Piper
claimed to represent the same tribe, but as early-as July
1993, the group represented by Kenny Piper had changed its
name to "Golden Hill Paugeesukq Nation" (Paugeesukq). Both
groups submitted identical membership lists. In January of
1995, the Paugeesukqg group removed Aurelius Piper, Jr. from
their membership list. The leadership split had no impact
on the Proposed Finding and has no impact on the Final
Determination under criterion 83.7(e) because the individu-
als on both membership lists have the same jenealogies.

The Paucreesukqg comments:

The Pauceesukq group submitted several documents in opposi-
tion to the proposed negative finding. On the last day of
the comment period, February 5, 1996, Kenny Piper, claiming
to represent the Golden Hill Paugeesukgs, requested that the
BIA extend the time period for preparation of the GHP Final
Determination. The request was denied because Kenny Piper
was not on record as the spokesperson of the original
petition. ‘

The Department’s Response to the Paugeesukd’s comments: .

Representatives of the Paugeesukqg group met with the BIA
staff several times, both before and after the Proposed
Finding. During these meetings, the BIA staff responded to
questions and provided information about the petitioning
process and how the BIA evaluated evidence. The Paugeesukq
group had ample opportunity to comment during the comment
.vexriod. The BIA researchers had supplied them with copies
of all submissions, comments and the GHP Response to the
Technical Assistance Review. The BIA researchers supplied
both the GHP and the Paugeesukq with documents found by the
BIA researchers. Only documents protected by the privacy
laws were withheld from the Paugeesukq group.
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The Paugeesukq submitted documents, but none of the docu-
ments were new. All had already been submitted and had been
taken into consideration for the Proposed-rfi.ding. The
Paugeesukqg did not provide any analysis with these docu-
ments. Therefore, this submission did not have an impact on
the Final Determination.

The Paugeesukqg argued that they had not been permitted time
to review the materials from the GHP petitioner (Aurelius
Piper, Jr.), materials from the commenters, and materials
that the BIA had obtained from the State of Connecticut
under Freedom of Information Act (FOIA) request. The
Paugeesukgs claimed that they could not participate in a
meaningful way in the proceedings without copies of thése
documents. As mentioned previously, the Paugeesukg group
was supplied with materials from the GHP and commenters as
quickly as the BIA received them.

On May 4, 1995, the BIA requested records from the State of
Connecticut under FOIA. This FOIA request pertained to all
“Indians in Connecticut. The state has sent to the BIA three
separate mailings of fewer than 50 pages each. The accompa-
nying letters were dated February 1, February 6, and Febru-

ary 15, 1996. None of the documents were new to the BIA
researchers. These materials received from the State have
not used in this Final Determination primarily because no
new GHP materials were contained in the partial FOIA re-
sponse which the BIA received after the GHP response period
had closed. Any other materials sent by the state on the
FOIA request will not be opened until the Final Determina-
tion is published. If the petitioner believes new evidence
is found, they can request a hearing before the Interior

" Board cf Indian Appeals under Section 83.11 of the acknowl-
edgment regulation.

Documented Comments in Support of the Proposed Finding:

CONNECTICUT HOMEOWNERS HELD HOSTAGE (CHHH), submitted by

Kenneth E. Lenz for the CHHH.

JAMES LYNCH:

On December 4, 1995, the BIA received Supplemental Points of
Content.ion to William Shermans [sic] Identi as_a Member
Descendent of the Golden Hill Indians, written by James
Lynch, nistorian for the CHHH. The submission included
documen:ation, some new to BIA researchers. The four points
of contention were:
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1. The Golden Hill fund [sic] received by William
Sherman from Russell Tomlinson on 13 January 1876
were in fact a standard mortgage prowissdry note
to a non-Indian. It was a legal, common practice
cf the Golden Hill Overseers since 1831 to engage
in such activities in order to maintain the sol-
vency of the fund. The properties involved in all
these conveyances were in no manner considered to
te ‘Indian lands’.

2.- William Sherman’s purchase, ownership and use
of the quarter [acre] of land in Trumbull had all
the indices of non-Indian ownership such as ob-
taining a mortgage, paying taxes on his estate,
paying taxes on personal property, as well as a
voting poll tax.

3. That prior to his death in 1886 William Sher-
man quitclaimed his mortgage back to the mortgage
holder in a manner consistent with other non-

Indians who, in the past had utilized these funds.

4. That if William Sherman was an Indian as
claimed by the Petitioners he would have had to
have petitioned the Connecticut General Assembly
Wwith Russell Tomlinson in order to gain approval
for the use of the funds to purchase the quarter
acre. It was illegal for an Indian to enter into
any contract (except rental agreements) such as a
mortgage covenant (Lynch 1995b).

The documents presented were:
1) An affidavit from Robert R. Goldberger, an
attorney who was counsel to George Sherman, son of
William Sherman (Goldberger in Lynch 1995b).
2) Examples of quit claim deeds dated about the
same time period as that of William Sherman’s quit
claim deed (Sherwood, Walker 1884 in Lynch 1995b).

3) Quit claim deed of William Sherman to Rowland B.
Lacey (Sherman deed 1886 in Lynch 1995b).

4) The Public Statute Laws of the State of Connecticut,
May 1821.
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5) Public Acts Passed by the State of Connecticut in
the_Year of 1876.

6) A document labeled "Addendum A, Golden Hill Land

7) Original maps _of Bridgeport, Connecticut circa 1890.
8) Tax Assessment Lists of 1876, 1877, 1878, 1879,
1830, 1881, 1882, 1883, 1884, 1885, 1886, 1887, 1888,
and 1889. :

9) Previously submitted documents included pages from
Supplements A and B submitted by CHHH in June 1994 and
on December 21, 1994.

The CHHH comments as submitted will be answered in order.:
Lynch’s first comment:

Lynch’s comments addressed the historical background and -
legal issues relating to the tax and voting status of
Indians in Connecticut, among other things. He attached
copies of the documents cited. From the evidence presented,
Lynch concluded that William Sherman was not living as an
Indian, that laws applying to other Indians did not apply to
him, and that the money in the bank from the sale of Golden
Hill lands was being lent as mortgage moneys in order to
increase the funds for the use of Indians.

The Department’s response to Lynch’s first comment:

Indians attached to tribal lands were not voting citizens of
Connecticut during William Sherman’s lifetime. However,
persons of Indian descent who lived in the non-Indian
community often did vote. William Sherman voted and paid
taxes on the land he owned. The BIA researchers do not find
that paying taxes in itself is evidence that William Sherman
was not Indian. However, it is consistent with the majority
of records on William Sherman, which treated him in a way
more typical of non-Indians than Indians.

After 1849, there are records of overseers acting as trust-
ees of. vroceeds from the sale of land that in 1842 had been
used for a home for Nancy Sharpe, alias Pease, and Ruby
Mansfield (see Proposed Finding, 35). There are records of
mortgage transfers and quit claim deeds involving funds. No
Indian psrsons are identified on these records, only lands
bought and sold. The only difference between these mortgag-
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es and quit claims, and other transactions which took place
between non-Indians, was that the persons executing the
deeds signed their names with the title "overseer", or in
the case of Lafayette Sherwood, as "administrator" (Sherwood
Deed 1875 in Lynch 1995). Other deeds from 1849-1876 did
not relate to the Golden Hill funds. These deeds listed
only the name of the persons involved, including in one case
the administrators of an estate. The 1854 to 1886 deeds
that included wording "Overseer of the Golden Hill" showed
that administrators sometimes controlled the Golden Hill
funds.

William Sherman and Russell'Tomlinson entered into a mort-
gage covenant in 1876. According to Orcutt’s letters:

He [Tomlinson] was elected Town Auditor in 1857,
and a member of the Board of Relief in 1858, in
borh of which he did much service, being a member
of the Board of Relief at the time of his death.
He often served as moderator of town meetings. On™ -
the resignation of Hon. Dwight Morris, in 1860, he
was appointed, but the State trustee of the fund
for the benefit of the remnant of the Golden Hill
Indians, which he retained to the time of his
decease. He was Representative to the Legisla-
ture, Senator from the Fourteenth District, direc-
tor and President of the Naugatuck Railroad Compa-
ny, director in the Bridgeport Bank, also in the
First National Bank and the Mountain Grove Ceme-
tery Association (Orcutt’s Letters in Response
Appendix 8, 159).

The mortgage covenant between Sherman and Tomlinson differed
in no way from.comparable deeds of estate managed funds in
Connecticut (see Proposed Finding 1995, 47). William

Sherman’s 1876 mortgage did not list him as an Indian, or as

an Indian claimant to the funds he borrowed. There was no
record of Tomlinson’s requesting authority to use the Golden
Hill funds that belonged to the State for the welfare of the
Golden Hill descendants. In his capacity as president of
the bank, as overseer of the poor, or as overseer of the
Golden Hill funds, Tomlinson lent Golden Hill moneys to
William Sherman who mortgaged his property as collateral.

In like manner, there are no explanations as to why in 1886
Sherman guit claimed the land to Mr. Lacey, an overseer of
the Golden Hill funds. If it were Indian land, owned by the
State, Sherman could not have owned it, and therefore, could
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not have quit claimed the property to Lacey without action
from the State Assembly. Although the Indian overseers had
a great deal of latitude in their dealings with the Indians
in their charge, and the investment of the moneys they
administered, Lynch points out that:

it was well within the parameters of authority
granted to the overseers to engage in such invest-
mert: activities for the benefit and welfare of
those under their care (Lynch 1995b, 1.2).

These documents concerning the land transactions by them-
selves did not provide evidence either that William Sherman
was a Psugussett Indian or that he was not. They showed
clearly that William Sherman was not living in a tribe or on
tribal lands. Instead, they support the Proposed Finding,
which found that the petitioner, whose members all claim
Indian cescent through, William Sherman, cannot show descent
from a rlitorlcal tribe. '

Lynch’s second comment:

Lynch provided documents showing William Sherman was paying
taxes and was assessed a poll tax for voting privileges
during the years 1873 to 1885.

The Department’s response to Lynch’s second comment:

During the same time William Sherman paid taxes and voted,
Hurd in 1882 and Orcutt in 1886 claimed that Sherman was of
Indian descent. Taxation and voting privileges would not
necessarily make Sherman a non-Indian. In nany other states
Indians who paid taxes, voted. The fact that Sherman paid
taxes and voted only reinforces what was already known about
him: that he did not live on untaxed Indian lands in the
1870's and 1880’s and that he lived among non-Indians. The
documents further support the Proposed Finding’s position
that Sherman was not in a tribe in the 1870’s.

These records do not provide data on William Sherman’s
ancestry or indicate whether or not he was Indian. They
show only that he was not in tribal relations durlng the
1870‘s and 1880's.

Lynch’s third comment:

Lynch said that the petitioner’s interpretation of William
Sherman’'s quit claim in 1886, discussed previously, left
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many questions unanswered. For example, if Mr. Lacey, as
Indian agent, retained title to the land after the death of
William Sherman, why was George Sherman, William’s son,
being assessed for the land (Lynch 1995b, Assessment 1889)7?
The petitioner’s claim that the land had been reservation
land since 1886 does not conform with the fact that the land
was taxed. ,

The Department’s regponse to Lynch’s third comment:

Under criterion 83.7(e), the question of tax status has some
relevance. Criterion 83.7(e) requires descent from a
historic tribe. Information on the tax status helps answer
the guestion: was the GHP land a reservation or viewed as
Indian land held in trust by the State? If the land were
held in trust by the State, it would not be taxable. Since
the land was taxed, it clearly was not "Indian Country."

In comparison, -he reservation lands of Connecticut’s
Mohegan tribé : :2 not taxed prior to their being privat-
ized. The tribe petitioned the State Assembly for privat-
ization, leaving a clear paper trail.

Lynch’s fourth comment:

Tomlinscn, as overseer to the Golden Hill Indians would have
had to request permission of the State Assembly to purchase
land for an Indian (Public Acts of Connecticut 1876). If he
had purchased land, it would have remained in the overseer’s
name and would not have been taxed. However, if Tomlinson
had used his discretionary powers to mortgage the funds, he
would not have been required to request thc¢ Assembly’s
permissicn. '

The Department’s response to Lynch’s fourth comment:

Other than in identifying Tomlinson as overseer, the
Sherman-Tomlinson deed was guite ordinary and was similar to
other mortgages made by the president of the bank to other
non-Indians in this period. Therefore, the 1876 transaction
between Tomlinson and Sherman and 1886 transactions between
Lacey and Sherman do not indicate that William Sherman was
dealt with differently from any non-Indian mortagor.

Many points in the CHHH submissions by Lynch did not direct-
ly perta:n to criterion 83.7(e). Others added to the

overall picture of the legal and historical context in which
William Sherman lived and in which these documents were
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created. The comments and documents supported the GHP
Proposed Finding’s conclusion that William Sherman was not
an Indian and did not live in a tribe.

PETITICNER’S RESPONSE TO JAMES LYNCH’S SUPPLEMENTAL POINTS
OF CONTENTION

The petitioner’s response to Mr. Lynch’s comments (hereafter
referred to as Response to Lynch) re-examined the written
accounts in the county histories written by Orcutt and Hurd, .
and subnitted other documents to support the theories that
these authors had espoused. Only one of the documents had
not been previously submitted. It was a list of Senators

and Representatives of Connecticut in 1875, and was used to
validate the character of Dr. Samuel Beardsley of Trumbull,
and to show that he was a Representative to the State
Assembly in 1875.

The Response to Lynch extensively examined William Sherman’s
obituary, whose author remains unknown. The petitioner’s
Response to Lynch specula.«d-as to the obituary’s author and
the timing of the article:

Since "the death was sudden" on May 18, 1886, ask
yourself how so much material for an obituary
published the following day could have been ob-
tained so quickly. The newspaper must have had a
file on the Tribe and on William Sherman. When
you read the obituary ask yourself if there is any
doubt in the mind of the writer of the authentici-
ty of the information reported. In fact, when you
read the obituary don’t you get the feeling that
this was well known material and that Sherman was
a well known public figure (Comments to Lynch, on
Bridgeport Standard Obituary May 19, 1886).

The obituary stated:

He [Sherman] has for many years been the leading
anc almost the sole representative of the remnant
of the once famous Golden Hill tribe of Indians.
He was fifth in descent from Tom Shermar; -cle.-last
owrier of the Golden Hill weservation . . . The
sale of that reservation in 1802 created a fund
which has been held and managed by the following

persons successively as overseers, vis . . . (Com-
merts to Lynch, Bridgeport Standard Obituary May
19, 1.88s6).
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The obizuary continued:

The fund was divided a few years since - the town
of Trumbull taking charge of a part of it for the
benefit of a few persons by the name of Sharp.

The other part was mostly invested in a small
place in Nichols Farms as a home for William where
he spent his last days (Comments to Lynch, Bridge-
pcit Standard Obituary, May 19, 1886) [emphasis
added] .

In the Comments to Lynch, the petitioner stated:

Wherever the reporter got this information he or
she clearly understood that the intention was to
create a Tribal homestead.  The writer uses the
words "invested for" William Sherman. The report-
er does not use the words purchased by William
Sherman.

The Depsrtment’s response to-petitioner’s comments to Lynch

and Lynch’s comments: -

The BIA examined the obituary for the Proposed Finding, but
did not cite it in the report. The obituary listed Sher- -~ "
man’s death date and age. Unlike most obituaries, it did

not list his next of kin. It did not list relatives or
parents either dead or alive.

Much of the information in the obituary could have been
.. taken directly out of Orcutt. That the author of the
obituary knew the authent1c1ty of the material is pure

conjecture Nothing in the obituary states how or if the
writer had verified the contents or that William Sherman was

a well-known public figure. Obituaries are secondary
sources at best and are frequently riddled with inaccurate
statements so as to put the deceased in the best 1light.
William Sherman, as caretaker of the cemetery, may have been
well- known to the public. :

The Proposed Flndlng discussed the fund and the overseers of
-that fund. The emphasized portion of the obituary illus-
trated taat the land was an investment for the fund over
which the overseers were app01nted
. The reporter of the obituary did not use the words, "inﬁestf

ed for" as claimed by the petitioner. The obituary reads
"invested in a small place . . . as a home for

81

R N

United States Department of the Interior, Office of Federal Acknowledgement GHP-V001-D006 Page 115 of 158



Technical Report -- Final Determination -- Golden Hill Paugussett Tribe

Nothing in this quote would lead a reader to think the
purpose of the investment was "to create a Tribal homestead"
as the petitioner’s Response to Lynch says. Analysis of the
William Sherman obituary found that it did not support the
petitioner’s contention that William Sherman was Indian.

The analysis supported the Proposed Finding’s conclusion
that the GHP was not descended from a tribe.

. No new documentation was submitted that had not been previ-
ously reviewed by the BIA researchers. The obituary con-
tains no new information. Sherman’s diary/account book
listed the names of many well-known public figures around
Trumbull, Connecticut. He did odd jobs for them. However,
no othe:r newspaper articles were submitted or found .about
William Sherman; no other mention is made of him in contem-
porary histories, except Hurd and Orcutt.

The remaining Comments to Lynch revisited arguments that had
been rejected in the Proposed Finding about the Pease,
Sharpe, Sherman family, and no new documentation was submit-
ted. ‘These comments in the Response to Lynch were not used
.in the Final Determination.

MS. KATHLEEN SIEFER FOR CHHH, submitted by Kenneth E. Lenz.

On December 5, 1995, the BIA received Supplement C to the

- Genealogical Points of Contention to the Petition by the
Golden Hill Paugussett Indians for Federal Tribal Acknowl-

edyme.lt, written by a genealogist, Kathleen Siefer, on
behalf of CHHH, supporting the GHP Proposed Finding.
Siefer’s comments spoke principally to the historical
context in which the 19th Century documents had been creat-
ed. Specifically, she compared the language of documents
created at the same time for the Turkey Hill Paugussetts and
the Golden Hill ancestors and found the language to differ
in significant ways. She also looked for documented social
interact.ion between the two groups that would have indicated
that the GHP ancestors [William Sherman and his family and
cohorts] participated in a larger Indian community in their
immediate vicinity.

Siefer’s comments. Siefer argued that:

“1) [I]t would be highly unusual for two parts of
the same tribe, i.e. the Golden Hill and the
Turkey Hill Paugussetts, to have no interaction
for an entire generation even though located only
ten miles apart;
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2) Turkey Hill had continuous overseers, while the
Golden Hill did not, concluding that the Golden
Hill ceased to function as a tribe (Siefer 1995,
4) .

Siefer quoted Orcutt’s book, The History of the 01d Town of
Derby, (Connecticut, stating that Molly Hatchet was a typical

Turkey Hill Indian. Based on her reading of Orcutt, Siefer
eaid that Molly Hatchet had lived at Turkey Hill and:

some members of this group still remained in the
area at least until 1871 when they petitioned to
have land sold. This would have made them contem-
poraries of William Shermarn, yet he never men- -
tioned having any contact with them in hlS diary
(Si=fer 1995, 4- 5).

. Siefer also documented the families of some of the descen-
dants of Molly Hatchet with the Turkey Hill Overseer Re-
ports, 1329-34, the Connecticut General Assembly actions,
1818 and 1825, the Federal census returns of 1850 and 1880,
and Superior Court, New Haven County documeaiits, 1871.

In total the documents described a small group of Indians
called the "Turkey Hill Indians." "They lived on 100 acres
of land that had been granted to them by the General Assem-
bly in 1680. Non-Indians had encroached on the land. In
1818, this 100 acres lay in the town of Milford, Connecti-
cut. Scme 15 people lived there in three houses (General
Assembly document 1818 in Siefer 1995). Leman Stone was
overseer. He requested that the land not be sold in 1818,
for there would not be funds enough to care for the wants of
twenty persons without homes. Stone stated:

Besides these [15] your committee have .been able
to find only five others who are resident in
different places & have occasionally received,
assistance from the Overseers of the Indians.

They are all descendants of those for whose ‘bene-
fit & lands were sequestered, but all, excepting a
sincgle instance, thro [siclyintermarrlages with

: - thosie who were not the objects of the original

. . Jdrant (General Assembly document 1818 in Siefer

' 1998 . ’ :

In 1825, Overseer Leman Stone reported to the General ‘
Assembly of the sale of all but eight acres of the land upon
which the Turkey Hill Indians resided. The money was placed
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in an account for the use and benefit of the Turkey Hill
Indians. In 1835, Turkey Hill overseer David Johnson
reported to the Superior Court that from 183.-1835, he had
paid expenses for David Hatchet, Joseph Hatchet and Garry
Homus (Turkey Hill Overseer Reports in Siefer 1995).

Siefer submitted a copy of the 1850 Federal Census return of
Derby, New Haven County, which showed that Elizabeth Hatchet
was living with a Colburn family, age 17 (1850 Federal
Census .in Siefer 1995), illustrating that the Hatchet family
was still in Derby.

Siefer included an 1871 document from the New Haven Superior
Court in which Roswell Moses, Elizabeth Moses, Georgianna
Moses, Eliza Franklin and Lavenia Breckenridge claimed:

that they respectively belong to and are descen-
dants and members of the tribe of Indians formerly
located in the town of Derby, and known as the
Turkey Hill Indians - That said tribe own a cer-
tain piece of land located in said town of Derby
as a place called Turkey Hill and in quantity
about seven acres, which said land lies in and is
enclosed by land known as the Whitney farm and now
owned by Sidney S. Downs of said Derby (Superior
Court document 1871 in Siefer, 1).

The document continued by stating that no one was residing
there and none had lived on the land for. twenty years, and
the only use for it was to rent it for agricultural purpos-
és. The Turkey Hill tribal members requested that it be
sold so that the interest would yield a much larger annual
income t.o the owners. They requested the moneys from the
sale of the land be divided between the members of the
tribe. The law firm of Watrous C. Wakelee was the overseer
of.the tribe. The court found: :

the allegations in said petition proved and [sic]
true, and that said petitioners are the sole
survivors of said tribe entitled to any portion of
said land known to said overseer and that they all
have an equal interest in the same (Superior Court
document 1871 in Siefer, 3).

The court finding continued by stating that the overseer
could:
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invest the avails of such sale or any part thereof
for the benefit of those entitled to the same or
to deposit the wheole or any part therevi mot re-
invested in real estate in some savings bank. of
this state and to apply the use interest and
income arising therefrom for the comfort and
support of said tribe in proportion that the
individual members thereof shall be entitled to
and if from necessitous circumstances of any one
or more of said tribe any portion of the principal
to which such needy member shall be entitled shall
be required to support and sustain him or her,
then said overseer shall be authorized and empow-
ered to use such part of the principal sum of said.
needy members as shall be neccessary [sic] to
rel.ieve his her or their necessities (Superior
Court document 1871 in Siefer 1995, 5).

The overseer was instructed to make an accounting of what
took place. Mr. Watrous C. Wakelee reported in September

~ 1871 that he had sold the land to Sydney A. Downs for
$1,000. The expense of the sale was $40, leaving $960. Of
the remaining funds, $720 were put in the Derby Savings bank
in Birmingham in Derby, and $240 was invested in real estate
in the city of New Haven:

said investment in real estate being the purchase
of an unencumbered lot of land situated as afore-
said by warranty deed duly recorded on the Land
records of said town of New-Haven (Superior Court
document 1871, in Siefer 1995, 6).

" The Department’s response to Siefer’s comments:

These documents show ‘that the New Haven Superior Court in
1871 identified a group of Indians descending from .the _
Paugussetts living in the Orange/Derby/Ansonia area. These
three towns fall within approximately a five-mile radius of
each other, and are about 10 miles from Trumbull: ’

The GHP claimed to descend both from the Paugussetts and
from Molly Hatchet. The documents submitted by Siefer show
that there was another group of Paugussett Indians in 1810
through 1871, living in the Orange/Derby/Ansonia area. The
surname of Hatchet in the early 1830’s documents would
indicate, but not prove, that they were either descended
from Molly Hatchet or were her collateral descendants. The
1871 Superior Court document clearly identified descendants
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of the Turkey Hill tribe. The documents did not list William
Sherman as one of them.

In addi:ion, the Superior Court document also clearly
identified the authority of an overseer to invest the funds
of an Indian tribe in land with a mortgage to non-Indians.
Although the BIA reviewed many documents concerning the
Golden Hill funds, there were no clear statements in those
documernics comparable to these. These documents provide
further context to understanding the documents and transac-
tions naming William Sherman, and generally support the
conclusions reached in the Proposed Finding that William
Sherman did not receive lands and Golden Hill funds because
he was an Indian. In addition, the absence of documented
interaction between William Sherman and these well-document-
ed Indian persons who may have descended from Molly Hatchet
adds further to our understanding of Connecticut Indians and
William Sherman’s apparent lack of relationship to them..

In general, the petitioner’s response to Siefer’s comments
(hereafter referred to as Response to Siefer) repeated
undocumented social relationships asserted in the original
petition and already rejected by the BIA. The Response to
Siefer attempted to disprove Siefer’s contention that
William Sherman was not part of Connecticut’s Indian Commu-
nity. For example, the GHP attempted to connect William
Sherman to Henry Pan, who they claim was Indian:

Pan. Pan is Henry Harris Pan who comes to visit
William Sherman as per his diary. The Pans origi-
nate from the Corum Hill reservation which was led
by a chief by the name of Pannee. The Pans are
discussed briefly in the Tribe’s submission of
June 20, 1995. After the Corum Hill reservation
was sold the Pans migrated into Huntington, Newto-
wn and Monroe. Henry Pan who was living in Monroe
married Sarah Mauwee (Harris) and apparently
migrated to Scatacook after 1850 (Response to
Siefer, 8).

The Response to Siefer also attempted to connect William
Sherman to the Oviatt family in Orange, New Haven County,
Connecticut: :

On February 27, 1853 in Orange a child by the name
of William Alfred was born to Patty Oviatt of
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Orange and Beecher Sharpe of Huntington. By all
accounts Beecher Sharp, half-brother of William
Sherman, would be too young to be this Beecher
Sharp. He may be John Sharp, father of Beecher.
Note that according to footnote #11 on page 22 of
the Technical Report that a Benjamin Roberts had a
child named Patty Sharp and also note that in the
photograph adjoining page 12 of the History of
Orange Billy Sharp is listed as the grandson of
Aunt Icey who was the wife of Brien Oviatt.
Therefore, William Alfred Sharpe is Billy Sharp
(Response to Siefer, 9).

The GHP submitted no documentation as evidence for the
examples listed.

The Department’s response to petltloner s Response_to -

Siefer’'s comments:

No documesntation submitted by the petitioner or found by tne
BIA researchers substantiates the assumed connections made
by the Response to Siefer. The footnote in the Technical
Report did not show that Benjamin Roberts had a child named
Patty Sharp. The quoted passage from the History of Orange,

- under the heading, "Families of Africans and Descendants of
the native Indians," implied a family connection between
Benjamin Roberts and Patty Sharp, but no relationship was
stated (2roposed Finding 1995, 22 nll). The petitioner
submitted no evidence to show that the "Patty Sharp" whose
name followed that of Benjamin Roberts in the cited passage

. was the same person as the Patty Oviatt who had a child by
Beecher Sharp in 1853. The wide disparity in age (Benjamin
Roberts-died in 1850, age 79) makes a direct parent-child
relationship between Benjamin Roberts and Patty Oviatt
questionable.

In at least.one instance, the Response to Siefer eliminates
a possikle connection unnecessarily. While the BIA does not
accept the phrase, "Beecher Sharp, half-brother of William
Sherman, " as constituting a documented relationship, there
is no reason to assume that the Beecher Sharpe, named by
Orcutt as a son of Nancy Sharpe, alias Pease (Orcutt 1886,
43), would have been too young to have fathered a child in
1853. Beecher Sharpe was not located on the 1850 census.-
However, the 1853 residence of the father of: Patty Oviatt’s
child in Huntington, Fairfield County, Connecticut, might
imply a connection to the Charles Sharp who lived in Trum-
bull in 1850. The sequencing of the names (Beecher, Nancy,
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Charles) by Orcutt (Orcutt 1886, 43) at least implies that
he believed Beecher Sharpe to be the eldest of the three
Sharpe siblings. If the tentative identification of Nancy
Peas [Sharpe?], age 19, and Charles Sharp, age 17, in the
household of Levi Peas in 1850 is correct (U.S. Census
1850a, 320, Dwelling #5, Household #5), it is possible that
Beecher Sharpe, named by Orcutt as the son of Nancy Sharpe,
alias Pease, would have been aged about 21 in 1850, and
easily old enough to father a child in 1853. However, the
petiticner presented no documentation to showing the parent-
age of the Beecher Sharp from Huntington, Connecticut, who
fathersd a child in 1853, nor any documentation linking him
to William Sherman, the GHP ancestor. William Sherman’s
diary/account book never mentioned Beecher Sharpe (Sherman
Diary/Account Book) .

No documents show that Pan was Henry Harris Pan, or that
Henry Harris Pan was the same as Pannee. The diary/account
book of William Sherman contains one entry that may show one
visit from & “ilency Pan," but it is so difficult to decipher
that it may say "Henry Peas," a known associate (Sherman
Diary/Account Book, December 8, 1876).

The assumptions made by the petitioner that Billy Sharp, who
appears to be a young man in the 1900 picture of Aunt Icey’s
100th birthday in the History of Orange, was the same person
as William Alfred Sharp, born in 1853 (who would have been
middle-aged at the time the photograph was taken) are
undocumented. Though William Alfred Sharp could possibly be
the Billy Sharp in the picture listed, the petitioner
submitted no documents that connect William Alfred Sharp to
William Sherman. -

The overseers assigned to Indian groups in Connecticut were,
at best, inconsistent and idiosyncratic in their reporting
practices. From a present perspective, the quantity and
quality of surviving records varies from overseer to over-
seer over time and from place to place. However, the
documentation submitted by Siefer illustrates that the
Turkey Hill overseer in the 19th century actually did invest
Indian funds in real estate in the city of New Haven for the
benefit of a group of people clearly and continuously
identified as Indians. The GHP comments did not provide
documentation or arguments to explain why, if William
Sherman and the Turkey Hill Indians were both descended from
the Paugussett tribe and from Molly Hatchet, they were
treated so differently in the records. Even considering the
variations of reporting by overseers, the arguments put
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forth by the petitioner lacked credibility in the face of
the documentation submitted by Siefer and all the other
document.s received by the BIA which supported the Proposed
Finding.

CONNECTICUT ATTORNEY GENERAL

On Decewnber 4, 1996, the Branch of Acknowledgment received a

documented Response of State of Connecticut in Support of
Proposed Findings Against Federal Acknowledgment of Golden

Hill Paugussetts. The State of Connecticut (hereafter
referred to as the State) reviewed the regulations under
which the Proposed Finding was issued and summarized the
Proposed Finding and the petitioner’s claims. The State
then addressed the conclusions reached in the Proposed
Finding.

The most: pertinent portion of the State’s comments were ,
identified under section I as "Lack of Documentation as to
William Sherman’s Alleged Indian Tribal Ancestry" (State of
Connecticut Comments, 6). The State argued that the records
available for William Sherman did not support the petition-
er’s claims that he was an Indian or a Paugussett Indian.
Basing their conclusions on documents available for the
Proposed Finding, the State summarized what it considered to
be negat.ive evidence:

1. William Sherman’s seaman’s records did not
identify him as Indian, even though the same
records identified other seamen as Indian;

2. William Sherman’s marriage record did not
identify him as Indian, his marriage was not to
ancther Indian, and he was not married by Indian

custom; .

3. William Sherman did not associate with other
Indians;

4. William Sherman was seldom referred to as
Indian prior to 1870. Later identifications of
William Sherman as Indian were inconsistent;

5. The State is unaware of any documentation of
Indian ancestry of William Sherman prior to a

county history in 1882 citation as "claimant" to
Golden Hill funds;
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6. There is no birth record to document William
Sherman’s parentage; and

7. The parentage of Nancy Sharp, alias Pease,
alleged by the petitioner to be William Sherman’s
mother, is not documented; therefore descent from
a tribe cannot be claimed through the woman reput-
ecd to be the mother of William Sherman.

The State submitted three documents: Exhibit A, an article
written by Lewis H. Morgan in 1881; Exhibit B, a letter
writter. by a staff attorney for the Indian Legal Services
Inc. of the Pine Tree Legal Assistance, Inc. to Mr. Brenden
Kellaher in 1974; and Exhibit C, a copy of a United States
Presidential memorandum on "Government-to-Government rela-
tions with Native American Tribal Governments" (State of
Connecticut Comments 1995, Appendices A, B, and C).

Exhibit A: The State cited Lewis H. Morgan’s Contributions
‘to American Ethnology, as evidence that the Proposed Finding
was supported by establisiicd-ethnological practices.

Exhibit B: Letter dated November 1, 13974 from David Crosby,
attorney of Pine Tree Legal Assistance, Inc., Indian Legal
Services Division, Machias, Maine (hereafter referred to as’
Pine Trze) to Brenden Kellaher, Natural Resource Department
of the Connecticut Department of Environmental Protection.
Statements in the 1974 letter that the Government found
pertineat to the finding include the following:

a <laim based on violations of the federal Nonin-
tercourse Act would probably founder on the issue
of tribal existence .

In the case of the Golden Hill, for example, it
appears that the overseer failed to comply with
mandatory reporting requirements. The scanty
evidence I have seen suggests that tribal funds
were lent on unsecured notes, and that interest
was either not demanded or was never paid. A case
in point is the "sale" of the 19 3/4 acre Trumbull
‘Reserve in 1854, The consideration was-fcr $350
(the property had been bought with tribal funds in
1842 for $600), but the purchaser gave a purchase .
morey mortgage for the entire amount. The mort-
gage was discharged three years later, but it does
not appear that any interest was demanded or
collected
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From 1821-1855 reports were to be filed with the
County Court for the county in which the Tribe
resided. From 1855-1935 reports were to be filed
with the Superior Court for the county. After
1866 copies were to be filed with the appropriate
town, and after 1881 a copy was also to be filed

with the Secretary of the State . . . (Pine Tree
Letter in State of Connecticut Comments, Appendix
B)'.

Exhibit C: Presidential Documents, déted April 29, 1994,
and procduced in the FEDERAL REGISTER May 4, 1994.

The Department’s response to the Attorney General comments:

The State's interpretation of the parentage of William
Sherman, Nancy Sharpe, alias Pease, and Ruby Mansfield was’
not documented. The State’s arguments dgenerally were meant
to support the conclusions of the Proposed Finding.

It is irrelevant whether crz net William Sherman and his wife
were married by Indian custom. By the 19th century, the
great majority of Connecticut’s Indians married accordlng to
the laws of the state.

Except for quoting a footnote in Orcutt’s 1886 history that
‘was not cited in the Proposed Finding, the State did not
document its conclusions that William Sherman was not
demonstrated to be descended from a historic tribe, relying
on the Proposed Finding’s conclusions on this matter. The
_State noted that the footnote indicated that Orcutt, him-
self, had doubts about the accuracy of his local history, a,
point not made in the Proposed Finding:

Furthermore, Orcutt regretted that he could not.
devote an additional year’s work to his 1886 book,
"by which a degree of completeness, somewhat
satisfactory, might be attained." Orcutt, 1886,
Preface 1lst page. This was especially true of the
genezlogies, he stated (State of Connecticut
Comments, 8n). :

For more information on the discussion of Orcutt’s history,
see this report, pages 42-48.

State of Connecticut’s Exhibit A: The government research-
ers did not find this material pertinent in evaluating the
evidence for the Final Determination, in that the State of
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Connecticut’s Exhibit A was not relevant to criterion
83.7(e). i

State of Connecticut’s. Exhibit B: The State did not submit
any background information or other correspondence with the
Pine Tree letter. The State referenced the letter in the
narrative portion of its comments under tribal identity.
The Pine Tree letter mentions an enclosed report which was
~.-not submitted as part of the documentation. Both background
information and the enclosure report would have been helpful
to better evaluate the letter’s importance.

During the 1970's, Pine Tree Legal Assistance Native Ameri-
can division represented the Pencobscot in Maine in their
land claims. During this time, the Native American division
of Pine Tree Legal Assistance investigated many of the New
England entities. The issues decided in that case are part
of the legal precedent for the establishment of the Federal
Acknowledgment Process 1978. The Penobscot case concerned
tribal identity. “David Crosby, a staff attorney for Pine
Tree Legal Assistance, Inc., researched manvy of the Connec-
ticut groups. S

Funding for Pine Tree included funds appropriated by Con-
gress. Its cases were sometimes administrated through the
Native American Rights Fund, and sometimes through the Pine
Tree Native American division of Pine Tree Legal Services.

Davia Crosby was an informed individual who apparently
.either based his statements on a study of, or himself
studied, the Golden Hill fund records and found numerous
irregularities in their administration. His conclusions did
not differ from the government’s conclusions in the Proposed
Finding concerning the use of the same funds. Unfortunate-
ly, without the report referred to in the letter, we have no
way to evaluate how Crosby arrived at his conclusions and
the specific evidence he based them on.

State 0of Connecticut’s Exhibit C: This record instructs
Executive Departments and Agencies how to deal with federal-
ly recognized tribes. This exhibit was not pertinent to
critericn 83.7(e) and was not utilized in evaluatlon of: the
viiznce for the GHP Final Determination.
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Petitioner’s Response to the Connecticut Attorney General’'s
Comment.3 :

The petitioner’s response to the Connecticut Attorney
General 's (hereafter Response to AG) comments were delineat-
ed in four major groups:

1. The Attorney General Comments go to issues

-~~~ - beyond the expedited, limited review of § 83.10(e)

' by asserting a "continuous tribal existence"

requirement is [sic] a "fundamental prereguisite"
to federal recognition and a proper factor consid-
ered in the BIA" denial. The Attorney General
Comments use this erroneous argument as a basis. to
discuss evidence relating to mandatory criteria
(a), (b), and (c) regarding tribal identity and
existence, community relations, and political
authority, respectively.

The petitioner’s Response to the AG’s first point also
argued that:

The 1994 revisions reversed the order of the
mandatory criteria, so that the "most fundamental"
requirements are stated first. 59 Fed. Reg. 9280,
9238 (1994). Hence, criteria (a) through (g) are
fundamental to federal acknowledgment and require
the element of continuity; criterion (e) does not.
in fact, under the regulations, modern-day records
idéntifying present members or their ancestors as
descendants of a historic tribe are "acceptable"
evidence of criterion (e). 25 C.F.R. § 83.7(e) (1).
Continuous documentation tracing the ancestry of
the current members dating to the earliest history
of the group is not required. 59 Fed. Reg. at
9288.

The prioritization of the seven mandatory
criteria enumerated in § 83.7, with the most
fundjamental criteria listed first, also is consis-
tent with the addition of § 83.10(e), which per-
mit.s a preliminary denial of a petition upon an
expadited evaluation limited to criteria (e)
_through (g), where the evidence "clearly estab-
lisnes" the petitioner does not meet one of
the least fundamental criteria. See 25 C.F.R.§
83.10(e). The Proposed Finding and the Attorney
Genieral Comments fail to discuss this issue.
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2. The Attorney General Comments erroneously
evaluate the Tribe’s evidence under the recogni-
ticn regulations, arguing for denial-<f the Golden
Hill Petition based upon the absence of certain
types of documents under the "little or no evi-
dence/clearly demonstrate applicable to a

§ 83.10(e) review."

3. The Attorney General comments erroneously
assert that Golden Hill has not presented accept-
able evidence establishing the descent require-
ment, relying completely and entirely on the
findings and conclusions of the Proposed Finding
in detail, countering with specific facts and
evidence in the Golden Hill Comments. Further,
the current position of the Attorney General
directly contradicts prior determinations by the
State of Connecticut and the Attorney General
recognizing Golden Hill as an indigenous Connecti-
cut: Tribe, and recognizing the current members,
ard ancestors, including William Sherman, as
descendants from the historic Paugussett Indian
Nat-ion.

4. The Attorney General Comments rely upon erro-
neous facts and unpersuasive, irrelevant authori-
ties to support the argument that Golden Hill'’s
evidence fails to establish continuous tribal
ex.stence. This evidence is irrelevant and
premature to the Proposed Finding issued pursuant
to an expedited, limited review under § 83.10 (e)
(Response to AG 1996, 3).

The Department’s response to the GHP Response to the Attor-

The arguments made in the first point of the GHP Response -to
the AG are ‘addressed in Appendix C. To recap the points
which the BIA made in that locus, a conscientious genealo-
gist must understand the context in which records were
created. The genealogy of a group must include a broader
look at its community, especially when discrepancies arise
in documentation, or lack of documentation discourages a
firm conclusion. '

The reason the Proposed Finding did not discuss the issue of
importar.ce of cri;erion 83.7(e) is that the petitioner’s:
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statements concerning the relative importance of criterion
(e) are incorrect. All seven criteria are mandatory. The:
order of the criteria, 83.7(a) through 83.7(g)",~ remained the
same in the 1994 revision as had been the case in- the 1978
regulations (25 CFR Part 83). No changes in prioritization
among the seven mandatory criteria were introduced by the
1994 revision.

In addition, descent from an Indian tribe is fundamental to
continuous existence. Without tribal descent, continuous
existence as 'a tribe can not occur. However, not all
petiticners who can show tribal descent, can also show
continuous existence.’ '

The pet:itioner references 59 FEDERAL REGISTER 9280 and 59
FEDERAL REGISTER 9288 for its contention that criterion
83.7(e) (descent from a tribe or tribes which have amalgam-
ated) is no longer important since the regulations were
revised in 1994.

" 'The 59 FEDERAL REGISTER 9280 passage states:

Changes are made to clarify requirements for
acknowledgment and define more clearly the stan-
dards of evidence (59 FEDERAL REGISTER 1994, 9280
(1994)) .

The explanation of the revisions of the language in criteri-
on 83.7(e) states:

Section 83.7(e)

Revisions: The order in which the require-
ments are presented-has been reversed, in order to
state the most fundamental requirement first. The
paragraphs describing evidence which may be used
to demonstrate ancestry have been revised to be
consistent with each other and to state clearly
that they should provide evidence demonstrating
that the present membership of a petitioner-is
descended from a historic tribe (59 FEDERAL REGIS-
TER 1994, 9288 (1994)).

\Nothlng in either of these statements refers to changes in
the relative importance of the criteria. The standards of

gpllca'lon, not the criteria, were clarified, not changed.

Elsewhere in the revised regulations, it clearly states:
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These regulations have no preemptive or retroac-
tive effect. A major purpose of the revisions has
been to address the clarity of language and gener-
al draftsmanship of the regulations (59 FEDERAL
REGISTER 1994, 9292 (1994)).

The Federal Government’s response to the public comments on
the proposed, revised regulations immediately preceding the
final revised regulations in the FEDERAL REGISTER states:

The regulations have not been interpreted to
require tracing ancestry to the earliest history
of a group. For most groups, ancestry need only
to ke traced to rolls and/or other documents
created when their ancestors can be identified
clearly as affiliated with the historic tribe.
Unfortunately such rolls and/or documents may not
exist for some groups or where they do, they may
not be identified as Indians. In such instance
tha petitioner’s task is more difficult as them
must find other relic:le.eridence to establish the
necessary link to the historic tribe.

Weight is given to oral history, but it
should be substantiated by documentary evidence
wherever possible. Past decisions have utilized
oral history extensively, often using it to point
the way to critical documents. Tribal records are
also given weight. In fact all available materi-
als and sources are used and their importance
welghed by taking into account the context in
wh:.ch they were created (59 FEDERAL REGISTER 5288-
9283 (1994)). -

To reiterate, the 1994 revisions changed the order of the
types of evidence listed within 83.7(e), not the order of
all of the criteria. All seven criteria were and are
mandatory.

In addition, the Federal Government’s response to the public
comments on the 1994 revised 25 CFR Part 83 regulations
quoted sbove clearly states that a petitioner’s present-day
memberskip need only trace back to the point.whor .their
ancestors can be .identified cleavrly as affiliated with the
historic tribe. For the Golden Hill, that point-would be
when Ruky Mansfield and Nancy Sharpe, alias Pease lived in
Bridgepcrt on land purchased for them as Golden Hill claim-
ants in the 1840’s. They have failed to do so. :
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The petitioner’s second point raised by the petitioner in

the Response to the AG concerns how the absence of evidence
is treated in the evaluation of acknowledgment cases. This
point has been fully discussed on ages 17-18 of this report.

The petitioner’s third point to rebut the State AG discusses
the State of Connecticut’s recognition of the Golden Hill as
a "state indigenous people" (Response to AG 1996, 24), in
contrast to the Federal government’s denial in the Proposed
Finding. The Federal government’s regulations for Federal
acknowledgment consider state recognition under criterion
83.7(a), but do not treat it as dispositive in Federal
acknowledgment cases. The Federal government has a respon-
sibility to acknowledge Indian tribes with continuous
existence. Requirements for recognition of Indian tribes
established by individual states at any given time vary
widely and are not binding upon the Federal government.
Additionally, the issue of state recognition is not perti-
nent to criterion 83.7(e).

CONCLUSIONS

The purpose of the Federal acknowledgment regulations is "to
establisna a departmental procedure and policy for acknowl-
edging tnat certain American Indian groups exist as tribes"
(25 CFR 33.2). The "Standards of Evidence" section of the
regulations explains further that:

The purpose of the acknowledgment process is to
acknowledge that a government-to-government rela-
tionship exists between the United States and
tribes which have existed since first contact with
non-Indians (25 CFR Part 83, "Standards of Evi-
dence and Stringency of Requirements," 59 FEDERAL
REGISTER 9281 (1994)).

The BIA researchers have the responsibility to ensure that
groups acknowledged under 25 CFR Part 83 meet the mandatory
criteria. In the case of the Golden Hill Paugussett peti-
tioner, the BIA clearly established that the GHP failed to
meet mandatory criterion 83.7(e), descent from a historic
Indian tribe.

Section #3.10(e) was added to the revised regulations in
1994 to allow expedited processing of petitiops that could .
clearly rnot meet criteria 83.7(e); 83.7(f), or 83.7(g). The
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acceptable evidence that can be used for criterion 83.7(e)
includes:

(i) Rolls prepared by the Secretary on a descend-
ancy basis for purposes of distributing claims
money, providing allotments, or other purposes.

(ii) State, Federal, or other official records or
evidence identifying present members or ancestors
of present members as being descendants of a
historical tribe or tribes that combined and
funcrtioned as a single autonomous political enti-

ty.

(iii) Church, school, and other similar enrollment
records identifying present members as being
descendants of a historical tribe or tribes that
combined and functioned as a single autonomous
political entity.

(iv) Affidavits of recognition by tribal elders,
leaders, or the tribal governing body identifying
present members or ancestors of present members as
being descendants of a historical tribe or tribes
that combined and functioned as a single autono-
mous political entity.

(v) Other records or evidence identifying present
memders or ancestors of present members as being
descendants of a historical tribe or tribes that
combined and functioned as a single autonomous
political entity.

In the case of the petitioner:
i) The Secretary never prepared rolls for the GHP.

ii) The Federal and State governments had census and over-
seer reports. William Sherman was never listed on them as
descended from a historic tribe. He was on one of the four
Federal census reports as Indian, and was possibly listed as
Indian on a second of the four Federal census reports, but
the census does not show tribal descent. There were many
Indians of many kinds in Connecticut at the same time
period. He was never listed on an overseer report as being
descended from any tribe, only as having borrowed money, for
which the provided collateral, from the fund established to
benefit the Golden Hill remnants.
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iii) There were no contemporary church, school, or other en-
rollments that listed William Sherman as a member of or
descendant of a tribe. The church record of his death
specifically referenced Orcutt, a local historian, as a
source for its information.

iv) The GHP documentation concerning William Sherman con-
tained no affidavits of other tribal leaders made during
William Sherman’s lifetime. No other Indian documents from
the State of Connecticut ever mentioned William Sherman as
an Indian of any kind.

v) The least acceptable form of documentation, two county
histories, described William Sherman as a remnant of the
Golden Hill tribe, but provided internally inconsistent
genealogical information.

With no other contemporary documentation, the BIA concluded
in the Proposed Finding that the two county histories, the
least acceptable forms of genealogical documentation,
coupled with two census returns that did not list a tribe,
and a church death record that referred to one of the county
histories, were not sufficient evidence acceptable to the
Secretary to establish tribal ancestry for William Sherman.
When these documents were weighed in combination with all
the other records: vital records, other census returns, and
an absence of overseer documentation of Indian interaction
or listing of William Sherman, there remained little or no
evidence to indicate tribal descent for the petitioner.

The petitioner failed to document, using acceptable genea-
logical methods, that William Sherman and his descendants
were descended from a historic tribe, or tribes that com-
bined and functioned as a single autonomous political
entity. Acceptable genealogical methodology requires that
links must be made generationally to connect persons to
their ancestry. The BIA researchers attempted to link the
present-day membership of the Golden Hill to an Indian
tribe. The marriage of a Tinney, who has not been document-
ed as a Golden Hill or any other kind of Indian, to the
granddaughter of William Sherman, only applied to some six
members of the present-day group. The Tinney-Sherman
connection does not affect the outcome of the Final Determi-
nation, because no tribal ancestry was shown in that in-
stance. :

One of the arguments used by the petitioner in the Response
to the Proposed Finding was that the BIA was incorrect to
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limit the Paugussett tribal entity to just the Connecticut
records of the two families that migrated to Golden Hill.
The BIA research for the Proposed Finding was not limited to
the people who were called remnants of the Golden Hill. The
BIA researchers did extensive research attempting to find
the Paucussett Tribe, if it existed ‘in the time period of
William Sherman’s adult life (see Proposed Finding, Techni-
cal Report 17-18, 22, 26, 27, 30-31).

No new evidence has been submitted by the petitioner or by
third parties, or located by BIA researchers, to clarify who
William Sherman’s parents were, or who his grandparents
were. There remains no documented Paugussett Indian ances-
try, or any other kind of documented Indian ancestry for
William Sherman, and thus, none through him for the present-
day members of the Golden Hill Paugussett Tribe, the peti-
tioner.
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oversijnii intarest, e ncw OIfer the folloving WIIIlan srac,. . .
of the DeparT=aenz’s posiz.on. LR

We believa that the preferance granted by the ACT w3 Thase
“ho &re actual members of an Indian tribe s ccnstit:tienal':-_e_
¥2-s2a V. MADCATi., 417 U.S. S35 (1974). Thosa prelerences sg.
Ind.ars, howaver, that do not depend, even .0 part, upon nt:.:;--
ship in’an Indian tribe, but rather depend solely upon baing
person of Tha Indian racial group, are not justified under tna-
decisicn, and accardingly must be examined under Supreme Caoyse
precedent govern:ng the use of racial class.Zicactions.

Sec=ion S341(C) of the ACT provides ttat the Secretary o
Tducatisn “shall give a preference to Indians in all personngl
aczions”’ within the OIE. Section S53%51(4) in turn defines
“Indian® for purcoses of Cthe ACTt as including any individual wh-
is:

— (A) a mezber of an Indian tribe, band, or other

) organized group of Indians (as defined by the Indian
trite, tand or other orsanized group), including thosa
Indian trites, bands, or groups tarminated since 19490
and thcse ceccgn:zed By the State in vhich they raside,

-

(B) a descenrndar=, in the first or second degree, of an
individual described in subparagraph (A}, .

(C) cqonsidered by the Secratary of The Interior to be
an Indilan f:cr any purgosa,

(D) Ah Eskizo, Aleuyt, or other Alaska Native, or

(E) is deterzined tc be an Indian under regulaticns

prsaulgaced by the Secratary (of Educaction] afier
consultation with the National Advisory Council on

‘Indian Educaction.
The inclusion in subsection (C) of any individual who is “con-

sidered by thae Secretary of the Interior t2 be an Indian for any
purpose” in effect incorporates into Section 53151 the definiticn

of "Indian? contained in 2% C.F.R. §.1 (1988):
(a) Members of any recognized Indian tribe nov under
Federal Jurisdiction:

(5 Descendants of such zembers vho vere, on June 1,
1934, residing vithin the prssent boundaries of any
Indian reservacion: ,

(¢) All others of cne-half or more India- blood of
ribes indigencus t3 the United Stactes:
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{2) Isk.z=cs and ozher abcr.ginal peofrle of Alask:: arg

(8) For tweo (2) years or until! the Osige Tribe has
for2ally organized, whichever ccmes firssc, effecz g
Septexber 15, 1586. & parson o’ at leasc one-guarser
degree Indian ancestry of the Osage Trive of Ind:.ans,
“hose rolls vere closed by an Act of Cangress.

Thus. the Act includes Vithin the definiziza of “>adia~~ “hTee
c.ass.lic2Tions that are purely racial: “a descendanz, :in :~.
J.rst cr secsnd degree.” of menbers of oryanized Indian ::;:,
(eviZently without regard to Their continued 2embarsh:p ia an
orjan:zed Indian grsup), “Eskimo, Aleut, or other Alaska Native, ~
and, tirsugh the .ncorporatad Intericr regulations, persaons -Q.'
one-hal? cr more >ad:an blood.?? Seczion $3IS1(4)(8) and (D) ; ;5

C.F.R. 5.1(9), (<) and (d).

Rac:2l classilications are constitutisnally suspecs.
2e-sonnel Adm/s 27 Mass, v. Fgeney, 442 U.S. 256, 272 (L979) (~*a
cac:al classificat:icn, regardless of purported motivation, :s
cTesudptively invalid and can be.upheld only upon an
extraord:inary jusciiizacion.?): Relling v. sharsse. 147 U.5. 497,
499 (1954). Altrough Indians enjoy a special position under t-e
~av, TNe Supreme Court has consistently exmphasized that
Tacially-tased legislation is not automatically exempt f-om

csnstitutional prohibiczions on racial discrimination si=ply

2 In an effort to give the incorporated requlations a
constitutional construction, we considered whether the reference
w285 C.F.R. 5.1(c) %o “tribes indigancus ts the United States”
could be construed as a tribal, rather than a racial,
classification. We concluded that it could not: it is, rather,.
a mere limitation on the racial classification of those persons
of “one-half or more Indian bleood,” not a separite requirement co?f
tribal zezbership. Any other reading wvould make the “zenbershipy” -

language of 25 C.F.R. S.1(a) mere surplusags.

3 Wwe note that the incorporation of the Interior requlaticns
ints Section 5351 results in the inclusion cf two categories of -
‘descandants,” each defined in slightly diZZerent terzs. cCompare
Section $3851(4¢)(B) and 25 C.F.R. $.1(k). Similarly, there are
rwo slightly different Eskizo categories defined in Section
$351(4)(0) and 2% C.F.R. 5.1(d). For purpcsas of this opinion,
ve treat the duplicate definiticns as functisnally equivalent:
1ll. moreover, constitute racial classifications. ,

In particular, 2% C.F.R.. 5.1(b) is not saved by its
refarence to residence “vithin the present boundarias of any
Indian reservation:< that reference is to residence as f 1934,
and does not izpose any requirezent that cirrent benef ciaries of
hae preference reside on an Indian reservact.on. ,

-3 - .
: . . oL ,
X o b b, 4L R S S S
/ 4 < <, i ) - . o i n ,f/
KP4 e S SRS 0w 7l m e, o e TR
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lveas oz teneflzs [adiang.

' <= - Nas.==, 439 U.5. 463, S00-91 (,'é~‘
s2.d V- Bolen, 429 U.S. 190, 209 n.22 (1975) (laws wn.aw
2.SCTIRLNATE vith repspect ©d Indiars on racial grourds a-e ..
“y-est.onable cznstizuziznalizy”). =:

Secause Tile legislaziza 17VO
v. .

I Yo Aok] -

-

in ¥orssn v. Mapgcapr.. 417 U.S. S3S (3374), TNe Supresg ~...__
upheld the Indian preferance contained in the Indian T
ReOrganization Act of 1934 aga:nst a lim:ced constizuzis=al
challenge. In contrast o the definiticn of “Indian” ac .55,
ners, the requ.ati.ons 1n Marsic. defined eligibility fa- .,
preference as fsllovs:

T> be eligitle for prefarence in appeintaent,
pso3otion, ard TTalning, an individual must be
one-fcurtl or more degree Indian blood aAnd be a

1‘-==— - 3 f:::w:\":!‘—!szgnaz:g Ih"

417 U.S. at 553 n.24, quoing 44 BIAM 338, J.1 (emphasis

supplied). The Czurs expi:ci.zly relied on this definizion c»
Cphold the preference against The claid that it was racilally

discrizinatcry:
The preference, as applied, is granted to
Irdians not as a discrete racial group, but,
ratier, as mezbers of quasi-soveseign tribal
-entlTlies . .. .

The preference s not directed Tovards a

“racial” group consisting of “Indians?:

instead, iz applies only to zexrers of

“Zederally recognized” tribes. This operases

Vi 'q‘ -V"‘" W - . ]

b N e ; . In this sense,

the preference is political rather than

racial :in nature.
417 U.S. at 5S4 and SS3 n.24 (emphasis supplied).® Moreover. it
is significant that throughout its ¢onstizutional-discussion ile
Court refers to those Indians receiving benefits as “tribal

Indians.” E.g.. id, at 552-55,

4 Tnus, although the classification contained a racial
element (the “Indian blood? requirezent), the Court held thac che
classification’s further requiresment of tribal mextership vas

sufficient to save the prefarence.

S5 The Supreme Csours also noted that the prefarence only
applied to ezployment in the Indian service and therefore “as
itisate, nonracially

reasonably and d:irectly related to a leg:izi : ‘
N {concinved.. .

- 4 =
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The Supreme Court has repeatadly relied upon =wnig dissiac.
z.cn betveen trina] and racial classifications 1in uphold;:;~“

.

I~2.an Preferencaes against atzack on racial discriz=:nazizh

grounds. E.g,, Wash.-gton v. Yak.vna Indian Nasion, supra, 433
.5, &t S00-01 ("It 13 set:led rthat ‘the un.que legal stac.g o
In2:an ITiDes under federal lav’ perzits the Federal Goveromens
v> enact legislation singling out tr:bal Indians, legislat:a=

that 2LIINT Otlervise be constitutionally coffensive.” qucting
usmca=i) o Unas v. Artelope, 430 U.S. 641, 646 (1577
(*Teceral regulation of Indlan tr:ibes, therefore, is govar-ar-sa
ol snce-soverelgn polizical communities: it 13 NOT T2 be Viewed
43 .egls.ation of a ‘“racial” group consisting of “Indians~

(77 quosing Mapcacsl): Moe v- 2alish and KoQtenal TTires, 425

U.5. «63, 480 (1976) (“statvutas . . . accerding spec:ial treatzen-
to> Indilan tribes and rasarvations’ are “neither ‘invidious’ no-
‘racial.’” citing Mancazi): Eisher v. igs =, 424 U,s.

JB2, 190 (1976) (statute granting exclusive jarisdiction ovaer
cerzain claixzs to the Cheyenne Tribal Court, challenged as
“:aper3:ss1ible racial discrimination,” upheld on grounds that
ur:.sd.ction “does not derive from the race of the plaintif?® bys
zher Irso the quasi-soveraign status of the Northaern Chaevarre

- -

.-e under federal law.”*).

Ta

As noted above, however, certain of the classifications
canzained in the Act and incorporated regqulations are by their
sarzs not tribal, but rather ars “directed tovards a ‘racial’
gwsup consisting of Indians,” and include Indians and Eskisos as
=encers of “discrete racial groups.” Unlika the situation in
wearzari, an individual could be a menber of one of the classifi-
catisns included or :incorporacted in the Act solely on the basis
0f racial characteristics, without regqard to sembership in a
trite or othar organizad Indian group. Those classifications are
ThUs outside the holding 1n Marcari., and are subject to the

4

5(...continued)
pased goal -- that of furthering the causa of Indian self- .
governzent. JId, at S54. We do not believe that by adducing this
additional distinction the Court implied that Indian preferencas
based on racial as cpposed to tribal classifications vould ke
constitutional if confinad to positions that relats to Indian
self-qovernment. Firsec, the Court zade this additional
4isrinction in the course of cbserving that evan the tribal
prefersnce at issue would raise more difficult questions if
ipplied to all governzaent positions. Second, a broad racial .
sraference in favor of Indians wvould not promote self-~governzent
seacause some non-tribal Indians evidently do not participate :in
tr.bal self-government. Third, the Court, in decisions sx?cc
Hancari, has repeatedly invoked the racial/tribal distinetTion 1id
considering challenges ta Ind:ian preferences.

- § -
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3 -

G-7er T3 rac:ial class:ifications it Sther, ao- “Ifdlan

~

Granting preferences by Zeans Of these purely rac:a)
ciassifications vould raise serious conscituzional FisZlens yunde-
ine equal proctection ccmponent of tha Fif=x Amendaent. Alssguos
tne SUpTERE Court has yet TO Speak with one voice on =h:is issuz.,.
a pluralizy of the Court has held that express rac:al
tlass fications nay be employed only to further a comrelling
governzental intarest, and BUSC also be “narTovly tailoreds =4
fuTiner That interest. HYgAns v, £2JCasizr, 47§
C.5. 267. 274 (1986) (pluralicy opinion). See also .d. atr 235.
37 (0’'Cannor, J., concurring); Eullilove v. EluLZnick, 448 U.s,
448, 480 (1980): iV i 2 i ! 23S V.
2akke, 438 U.S. 265, 30% (1978) (opinion of Powell, J.).

The Wvganz plurality identified only rectification of prias-
discriminacion by the governzant unit involved as a governsenzal
interest that is clearly sufficiently compelling to jusecify
sellance on racial classifications. Wygant. ZMRTA, 476 U.5. act
274. 1In this regar?, the “Court never has held that soc:ietal
discriasnation alcone is sufficient %o justify a racial
crassifizatisn.” 14, Thus, under the Wygant pluralizy’s
standard, the purely racial classifications present in the Acs
could be justified only if the OIY had historically discriminated
against Indians. Howvever, even assuming such discrizination had
acsurred, and thus that the puraly racial classifications
furwhersd a compelling state interest, the classifications are
not narravly tailored to remedying past discrimination, and arse

thus unconstitutional.

The Supreme Court has indicatsd that, in determining whether
a4 rezedy ls narrowly tailored, a number of factors are relevant:
azcng thez, the necessity for the relief and the efficacy of
alternat:ve remedies: the relationship of any numerical require-
senzs to available minority mesbers in the relevant sarket: the
_availability of meaningful waiver provisions (particularly where
aambers of the preferred group have not been actual victiag of
discriaination); the extent %o wvhich the ramedy trammels the .
interests of innoccent third parties: and the planned duratien of
the remedy. EK.g,, Fullilove, supra, 448 U.S. at 481-82; Local
14, Sheet Metal Workers Int‘l Ass‘’n v. EEQQ, 478 U.S. 421, 477-73

6§ We nota that, after the OLC opinion was prapared, the

Supreme Court decided Righmend v. Crogon Co., No. 87-998 (Jan.

23. 1988). That decision emphasized that only those racial
classifications that are designed to remedy prior discrimination.
and are narrowly tailored to that end, vill vithstand strice
constitutional scrutiny. The ¢roson decision thus provides

farther suppor= for the OLC opinioen.
- & =
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(1986) (Fe<iTal.zy apinism): LA, at 484-36 (Povell, 7., cor-

casrang) .

No consideration seezs 2 have been given to wvhether =g=-
racial altarnatives would have achieved tha evidantly desized
~esult. !o;covcr. the purely racial classifications cCraate a
broad “everinclusive’ rac:al p-eference that can apply in
absolutaly every case, to benefit avery othervise qualified
applicant who fits vith:n tnhe racial classifications, and =»
disadvantage every othervise _qualified applicant vho doas not
sat.sfy <he racial criver:.a. The clasgsifications, Ioreover,
operate to benefit many distiact groups, without reference ts
whether any individual wvitnin a specific statutory racial
category (Aleuts, “2r exacple) ever suffared {Io2 any of the
(assumed) historical di.scris:nation. -Such a broad brush approacn
is by dafinition not narrzwvly tailored, particularly in the
ibsenca of waiver provisions. See Wygant. suprs, 476 U.s. ac 28:
n.1d (eriticizing affirmative action plan for.its “undifferen-
tiated nature”); ful_-.lzave, SURra, 448 U.S. at 486-87 (fac:ial
challengs to “over:inclisive® racial preference rejected on ground
that “lizit(ingl” wa.ver and exemption provisions cured over-
{pclusiveness) . The rreference by its Ter2s is perzanent. and

7 Indeed. the s<7aeping and mandatory nature of the purely
racial preference fur<ter distinguishes it from the use of race
as a “plus” fac=ar, sancziored in BakkKe, 3URTA. See, g.g., 438

- U.$. at 3117 (opinian of Powell, J.).

8 Section S34i(c) also providas that the preference is to
be “{mplementaead in <he saca fashion’ as the vaterans’ praferance
astablished by S U.S.C. 2108(3). We ars inforzed by the
Desparz=ent of Education that in the vast zajority of cases,
application of the veterans’ preference reasults in qualified
vetarans being chosen over equally qualified non-vetarans. In
carvain cases, howvever, the Oepartlent of Education evidently.
roserves the ability not to select 2 qualified veteran, due to
supervening management concerns. It is perhaps arguable that the
Indian preference in the Act could be implezmented in such a vay
as to preserve some adainistrative flexibility. However, given
the totality of the factors employed by the Supreme Court in
determining vhether a remedy is narrovly tailored, wve do not
believe that this limited flexibility, standing alens, is
sufficient to rander thae purely racial classifications

constitutional.

Furtherzmore, the Court sanctioned the waiver provisions in
Rillilove because they provided “a reasonable Assurl@Cl-tth'
application of racial or ethnic criteria vill be limited So s

acconplishing the reszedial objectives of Congress . . . .
U.5%. at 487. The Cezar==en: of Education‘s adainistracive
’ (continued...)

-7 -
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<il.i CIntinie T operate :ndallnitely into tne fuTuse. (ong afte-
1ne eflecIis ol Tng (assumed] NISTITical discridinaticn have hees
remedied. The preference also appears to tranTel the righsg Q:“
.nocent third parv:es. Each of these characTerisTtics of trg .-
.ndicates that the Act’s racial classificagionRs transgress i
T3ASTizUTIonal requirements as enunciatad by the SULTeze

Caazs.

Aczordingly, we believe that the racial classificaviors
cznlained 1n the Act and in the incorporated regqulations are
unconst.tullonal under Supreme Cours precedant, even assumong a
hNistery of discrizination against Indians by the OII. The oOI:
zay nonetleless izplement Section S3S1(4)(A) and 25 C.F.R.
S.l(a), const.Tuting those portions of Section 5351 and the
incarzorated regulations that do not contain purely racjal
zlassificaticns, and thus are not constitutionally suspecsz, 20
Further, thae Secretary of Education is free to adopt additional
regulactions defining “Indlan’ Ior purpcoses of the preference,

8(...comzirued)
T.exibility under the Act, howvaver, appears designed to recsgrize

More general Tanagezent concerns, rather than in any vay serving
To insure that racially-based classifications are only employad
t> remedy actual instances of discrimination. That flexidiliey,
tharefore, cannot be vieved as sarving to render the prefearences
contaired in the Act 2wre “narvowly tailored” for constigtutional ™

curpcses.

9 Even assuming That in a given cise tha Act could be
applied in accordance with the Constitution, that alone is not
sufficient t3> rebut a constitutional challenge. E.,Q,, as the
Czuz= indicated in Byllilove, a statute that is challenged as
being overbreoad on its face “cannct pass ouster” unless the Cours
is able to conclude that the overbroad statude vill be limiced in
its application tc accomplishing proper ramedial objectives. 448

C.5. at 486~-87.

, 10 Thne Act alsc grants a one-time preference to individuals
vheo “are not Indians,” “are sarving wvithin the Office of Indian
Education on the date of enaczaent of this Act,” and “desire to
take another position in the Department of Education vhich is not
vithin the Office of Indian Education and for which there is a
vacancy.® Section %341(c¢)(2). Although this provision appesrs

to bs intsnded, in part, to compensate for the effects of tle
Indian prefaersnce, this one-tize prefserenca is also .
conszitutionally suspect, but may be sustainable {f extended to
include all non-tribal Indians as vell and {f {t is limited €2
creating openings for the constitutionallyllcq;;ina:n tribal
prafarances. We have no evidence, hovever, to indicate that

to also include non-

Congress intended the non-Indian preference
tribal Indians.
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;. pursuant t3 Seclion 5351(«) (E). S0 long as those requlations are
| not other<ise contrary to law and do not offend the Constituc:on.

We hope that the November 10 briefing and the foregoing
statement of tha Oepartzent’s position on the constitutionalisy
‘of the nAreferencas contained in the Act are sufficient ts sat: s’y
your oversight interest: If you have any further questions X
concerning this matter, please do not hesitate TO contac: xe.

‘Sincarely,

Thomas M. Poyd
Assistant Attormey Ganera! .
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Techaical Report -- Final petermination -- Golden Hill Paugussett Tribe

APPENDIX B2

i
I

United States Department of the Interior

Hl

OFFICE OF THE SECRETARY -
WASHINGTON, D.C. 20240

|

0T 1§ 1995 ‘\

Honorable Daniel K. Inouye
Vice~Chairman, Committee on Indian Affairs
United States Senate

Washington, D.C. 20510-6450

Dear Senator Inouye:

Thank you for your letter of August 10, 1995, concerning the
requirements for tribal ancestry under 25 C.F.R. Part 83. You
gquestion whether a position taken by Ms. Holly Reckord, Chief, .
Branch of Acknowledgment'and Research, :Bureau pof Indian Affairs,
during our testimony of July 13; 1995, 1is consistent with the
June B, 1995, proposed finding against Federal acknowledgment of
the Golden Hill Paugussett Tribe (Golden Hill). We believe that

they are consistent.

During the testimony you asked whether a tribe can qualify for
Feceral acknowledgment 1if 1ts contemporary members trace their
ancestry to one tribal member. Ms. Reckord replied iIn the
negative, referencing criteria 83.7(b) and (c), that the petitioner
must live in a community and exercise political authority, which

cannot occur with only one individual.

This exchange is consistent with the proposed finding on the Golden
Hill, even though that finding was based on criterion 83.7(e), not
criteria (b) and (c). That expedited finding was based on the lack
of evidence that the Golden Hill descend from an historical Indian

tribe.

Descent from an historical tribe is ah express: requ1rement of
criterion 83.7(e), which provides 1n part

The petitioner's membership consists of individuals who
descend from a historical Indian tribe or from historical
Indian tribes which combined and functioned as a single
autonomous political entity. (emphasis added).

Based on the record before the Department of the Interior
(Department), the Assistant Secretary - Indian Affairs concluded in
the proposed finding that the Golden Hill did not meet this
requirement. The current members are the descendants of a single
family, that of william Sherman and his wife Nancy Hopkins. Their
parentage is unknown. The petitioners did not provide documents,
nor was the Branch of Acknowledgment and Research (BAR) able to
find any documents, concerning the ancestry of their parents.

Rather, avaxlable ev1dence indicates they were not proven to

103
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descend from the historical Paugussett Indian Tribe or any other

Indian tribe.

Our advice to the petitioner, that ancestry from a single Indian
individual would not meet the reguirements of criterion 83.7(e},
was included to advise the petitioner of the need under the
regulations to demonstrate tribal ancestry. This advice was
provided partly because . the petitioner focused only on. tracing
ancestry from this one family. This guidance was given at this
point in the process so petitioners could have ample opportunity to
respond during the comment period prior to the final determination.
The requirement of trjbal ancestry which is written in criterion -
“83.7(e), however, was not applied to the Golden Hill petitioner
because they did not pass the threshold test of having Indian

ancestry.

Ancestry from a single  Indian individual does not meet the
requirement of criterion B3.7(e) because the section specifically
requires descent from "a historical Indian tribe." The plain
language of the regulation requires tribal descent, not merely
Indian descent. Also, various definitions in the regulations, such
as “member of an Indian tribe," include the basic premise that a
“tribe* includes more than one individual. Where the asserted
Incdian ancestry of the membership is from only one individual
Indian, this does not qualify as ancestry from "a single autonomous
political entity" as required by 25 C.F.R. § B83.7(e).

It is not the intent of the relevant laws and past court decisions
that the descendants of a.single person can constitute a tribe. An
Indian who 1s not in tribal relations cannot be treated differently
from any other individual. The Supreme Court has clarified this
distinction stating that a classification based on maintaining a
bilateral political relationship is a political classification, not
a racial one which would otherwise violate the Constitution.
Morton v. Mancari, 417 U.S. 535, 553 (1974). Accord, United States
v. _Antelope, 430 U.S. 641, 646 (1977)._ ("Federal regulation of
Indian tribes, therefore, is governance of once-sovereign political
comnunities; it is not to be viewed as legislation of a 'racial!

group consisting of 'Indians' . . .").

This Supreme Court distinction between making a political
classification and a racial classification is reflected 1in
25 C.F.R. Part 83. A political relationship requires more than one
person. This political, as opposed to racial, distinction is basic
to the government-to-government relationship between the United
States and tribes as well as our relationship to Indians.

As you may remember, this constitutional issue was at the heart of
the concerns expressed by the Department of Justice (DOJ) in a
letter to you of January 30, 1989, concerning the Indian preference
provisjons in the amendments to the Elementary and  Secondary
Education Act of 1965, Pub., L. No. 100—;97, 102 Stat. 131 (1988).

2
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DOJ concluded that certain classifications contained in the Act §nd
incorporated into the requlations were based on racial
characteristics without regard to membership in a tribe. DOJ
noted that these classifications raised serious problems under the
equal protection component of the Fifth Amendment and were

therefore unconstitutional.

"Similarly, this Department does not have the authority to extend
ackncwledgment to groups which are the. descendants of a single
Indian individual. Rather, the Department has the authority to
extend acknowledgment only to political successors. The
interpretation of the federal acknowledgment regulations criterion
83.7(e) as requiring descent from a tribe, a political entity,
avoids the Fifth Amendment issues raised in the DOJ letter tb you.

The rfocus on tribal ancestry, as opposed to individual ancestry, is
consistent as well with the source of Federal power over Indian
matters, As stated in McClanahan v. Arizona State Tax Commissio

411 U.S. 164, 172 n.7: "The source of federal authority over Indian
matters has been the subject of some. confusion, but it is now
generally recognized that the power derives from Federal
responsibility for regulating commerce with Indian tribes and for
treaty making" (citations omitted). The Indian Commerce Clause of
the Constitution is the only grant of power over Indian matters.
U.S5. Const., art. I, § 8. This clause references tribes, not
individual Indians, and authorizes Congress to "regulate Commerce
with foreign MNations, and among the several States, and with the
Indian Tribes." The focus on "tribes" in the Indian Commerce
Clause is consistent with the Supreme Court analysis in Morton v.
Mancari. Only by. focusing on political entities, can the Fifth
Amendment and the Indian Commerce Clause be read consistently with
each other. The Department's interpretation of criterion 83.7(e)
as requiring ancestry from a tribe, not ancestry from only one
individual, 1is consistent with both of these constitutional

provisions.

In Felix Cohen's Handbook of Federal Indian.ng, (U.s. Dept. of
Int., 1942), five considerations are summarized as those relied

upon in reaching the conclusion that a group constitutes a "tribe"
or "band." These considerations are:

(1) That the group has had treaty relations with the United
States. ‘ : .

{2) That the group has beén denominated a tribe by act of
Congress or Executive Order.

(3} That the group has been treated as having collective
rights in tribal lands or funds, even though not
expressly designated a tribe.
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(4) That the Qroup has been treated as a tribe or band by
other Indian tribes.

(5} That the group has exercised political authority over its
members, through a tribal 'council or other governmental

forms.

~

Each consideration is based on being a “group.® None would qualify

an :ndividual Indian as a "tribe."

During the 1970's, the pervasive land title disruptions in the
eastern United States caused by the tribal land claims documented
the importance of accurate tribal status determinations. Joint

Trital Councjil of the Passamaquoddy Tribe v. Morton, 388 F.'Supp.
649, 656-58, aff'd 528 F.2d 370 (1st Cir. 1875) . Also, the
pet1t1on to intervene filed by.five Indian groups in United States

v. Washington, 476 F. Supp. 1101 (W.D. Wash. 1979), aff'd, 641 F.2d
13683 {9th Cir. 1981), cert. denjed, 454 U.S. 1143 (1982),
highlighted the treaty implications of tribal status. In both
types of cases, land claims and treaty rights, tribal status was a
preraquisite to a subsequent determination on the merits of the
tribal claim. These cases were contemporaneous with the
promulgation of the regulations and were a- sxgnlfxcant part of the
legal backdrop to the requlations. -

These court decisions made the distinction between Indians in
tribal relations or "bona fide tribes" and groups of Indian
descendants. These cases focused also on the collective nature of
rights held by tribes, rights which could not be asserted by single
individuals. Cf. James v. Watt, 716 F.2d 71 (ist Cir. 1983) (Indian.
individuals could not assert Indian Nonintercourse Act rights on
their own behalf); Epps v. Andrus, 611 F.2d 915 (1lst Cir. 1979)
(Indian descendants of one Chappaqu1ddlck family could not raise

tribal ulaxm)

Judge Boldt, in the "five intervenors" decision, reaffirms that a
"tribe” includes "members of Indian ancestry . . . who live in a
community," with %“governmental control" over their 1lives, with
"historical continuity."' A sole individual or family does not

meet the reguirements affirmed in United States v, Washinqton, nor

does descent from one individual or family. Further, in the ;
Mashpee land claim case, the First Circuit affirmed that "[i)f all -
or nearly all members of a tribe chose to abandon the tribe, then,

it follows, the -tribe would disappear." Mashpee Tribe v. New

Seabury Corp., 592 F.2d 575, 587 (1st Cir. 1979).

' Judge Boldt noted also that groups of half-bloods could
organize under the Indian Reorganization Act (IRA). JId. at 1103-
1104.
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Thus, the Constitution and relevant case law support the
proposition that the regulations are not based on descent from an
individual, but rather are based on tribal descent. Otherwise, the
regulations would violate the Fifth Amendment. To interpret
25 C.F.R. § 83.7(e) as reguiring tribal descent, as the Department
does, subsuming the reguirement that this descent be from more than
one ;individual, addresses the constitutional concerns and is fully
copbistent with the language in the regulations, the statutory
framework, and case law.

We also would like to make it clear that 25 C.F.R. § 83.10(2) does
not provide a means for expediting the petition process based on
satisfying only criteria 83.7(e), (f), and (g). Rather, § 83.10(e)
provicdes that if a petitioner fails to satisfy any one of: these
criteria, the Assistant Secretary - Indian Affairs may decline to
acknowledge that the petitioner is an Indian tribe without fully
evaluating all seven of the mandatory criteria.

The Oepartment applies the regulations consistently across a

variety of cases which differ enormously from each other. We have

addressed with other petitioners the charge of inconsistent

application of the regulations. These petitioners have mistakenly ™
treated different situations as comparable in order to suggest that

we are being inconsistent and arbitrary.

In the case of the Golden Hill, the petitioners had ample
opportunity to supplement their petition; there will be opportunity
to comnent now during the comment period; and the petitioners may
seek raconsideration of any negative decision in a hearing before
the Interior Board of Indian Appeals. These procedures ensure that
there is no denial of "due process."

Thank vou for the opportunity to respond to your inquiry.

Sincerely,

S| Ada E Dess

Ada E. Deer
Assistant Secretary - Indian Affairs
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Technical Report -- Final Determination -- Golden Hill Paugussett Tribe

APPENDIX C

This appendix consists of four parts.

. Each multi-page letter is listed separately, as'beginning on
pages: ' >

Appendix C1, Stetson to Deer, April 9, 1996 (two pages) 104a

Appendix C2, Anderson to Stetson, May 21, 1996

(12 pages) ~ 104b
Appendix C3, Stetson to Anderson, July 3, 1996 ,
(f:ve pages) : » 104c
Appendix (C4, Anderson to Stetson, August 16,\1996
(six pages) 1044
104
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APPENDIX C1

GoVER, SrETsonN & Winniams, P.C.
ATTORNEYS AT Law
T 2501 Rio GRANDE Bourevann, N. W,
ALpbuoueErouEe, NEw MEXICcO 87104-3220

KEVIN GOVER® TELEPHONE (505) 8642-0001 WASHINGTON OFFICE
FAX (5035) 042-0028 IS5 CONNECTICUT AVENUE N. W.

CATHERINE BAKER STETSON
SUITE 500

SUSAN M, WILLIAMS®
J,
GWENELLEN P. JANOV** .WA'S'IHNG‘TOI . D.C. 2003'-00
JAMES B. COONEY T1ELEI'HONE (202) 407-8525
- A FAX (202) 452-00n04
KELLY A. SKALICKY***
sADNtTiED 1e NH anp DC

seApnisYED I NY, PA VL awo NM
seeApxiItIRD IW MN

April 9, 1996

VIA FAX TRANSMISSION

The Honorable Ada Deer

Assistant Secrctary of Indian Affairs
Burcau of Indian Aflairs

U.S. Departient of the Interior
1849 C Street, N.W.

Washington, ID.C. 20240

Re:  Prior Federal Actions "Acknowledging” Golden Hill Paugusset(s as a Recognized
Indian tribe.

Dear Assistant Sceretary Deer:

Last wecek we sent you somic important materials relevant to the Pctition for
Acknowledgemicnt of the Golden Hill Tribe of the Paugussett Nation. These matcrials contain
cvidence showing that the federal government has previously acknowledged and identified the
Golden Hill Paugussctts as an existing Indian tribe.

Specifically, the federal government "acknowledged” Golden Hill as an Indian tribe by
issuing two gran's in 1978 to the Golden Hill Tribe pursuant to a 1976 request by Conncecticut
Governor Ella Grasso. Governor Grasso certificd to the Federal Office of Revenue Sharing that
the Golden Hill Tribe, as well as several other Connccticut tribes, had recognized governing
bodics cxercising substantial governmental functions, thereby qualifying for Federal Revenue
Sharing FFunds. ‘This prior federal action "acknowledging” the Golden Hill Tribe as a recognized
Indian tribe is succinctly described by Peter Taylor on page three of his Summary Report we sent
to you last week. .

In addition, we sent you an analysis by historian Guy Fringer, who described a 1952 report
by the House Intcrior and Insular Affairs Committec (House Report No. 2503, 82d Congress, 2d
Session) in which the federal government identified the Golden Hill Paugussetls as a known
Indian tribe and described the Paugussetts’ location. Sce page two of Guy Fringer's Repoit. This
report demonstrates that the federal government was aware of the Paugussetts as a tribal entity.

104 a
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The Honorable Ada Deer
April 9, 1996
Page 2

- The BIA’s Proposed Finding regarding Golden HHill’s Petition for Acknowledgement, and
the BARs analysis of the evidence to date, contradicts the federal government’s previous findings
on the Golden Llill Paugussetts as an identifiable historic Indian tribe. We ask that you give
proper weight to this evidence of previous federal identification of the Golden Hill Paugussett

Tribe as a historic Indian tribe and sovereigh government.
Cordially,
GOVER, STETSON & WILLIAMS, P.C.

by (O

Catherine Baker Stetson

CBS:ja
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o ) ‘APMQDIX C2
United States Department of the Interior

OHﬂCEDFTHESOLKﬂTOR

MAY 21 1996

In reply, please address to:
Room 6456, Main Interior

Catherine Baker Stetson, Esqg.
Gover, Stetson & Williams, P.C.
2501 Rio Grande Boulevard, N.W.
Albuquergue, NM 87104-3223

»Dear Ms. Stetson:

I am responding to the legal issues you raised in the Golden Hill
Petitioner’s Axgquments and Evidence in Response to BIA Proposed
rinding (Petitioner’'s Response), submitted on December 5, 1995,
and in your letter of April 9, 1996, which was directed to me.
Your April 9 letter referenced other materials which you sent to
me on March 27, 1996. Most of these materials appear to be ‘
Comments on the Proposed Finding, and the comment period for this
matter closed on February 5, 1935. Under the federal
acknowledgmnent regulations, 25 C.F.R. § 83.10(1) (1), unsolicited
comments raceived after the clcse of the response period will not
be considered in the preparation of a final determination.
Materials received after the comment period closed will be made
available o the Interior Board of Indian Appeals (IBIA), if the
petitioner requests an independent review by that body of the
government’'s actions. This letter addresses only the legal
issues you raised. -

The Proposed Finding contains the evaluation of the petition by
the Branch of Acknowledgment and Research (BAR) based on
principles of genealogical, historical, and anthropological
researcn. This reply letter deals only with the legal aspects of
how the acknowledgment regulaticns of 25 C.F.R. Part 83 were

applied in the present matter.

This lette:r addresses the five assertions made in the
Petitioner’'s Response, listed below verbatim, as well as a sixth
legal matter you raised in the April 9 letter. Your assertions

are as follows: :

1. Preliminary dismissal under § 83.10 was not proper
because the BIA noticed the Tribe’s Petition for active

consideration.

2. Preliminary dismissal was not proper because the
BIA failed to "clearly establish" that the Tribe cannot
meet the required criteria.

104 b
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3. Golden Hill met the low burden of proof and
liberal evidentiary standards imposed by Part 83 during
the preliminary review stage.

4. A petitioner need not establish all seven
mandatory criteria in a preliminary review.

5. The BIA has cited no proper authority for its new
tribal requirements under 83.7, which are a radical
departire from the common law and the regulations, and
in violation of due process.

6. The federal government previously "acknowledged"
Golden Hill as an Indian tribe (paraphrased from
April 9 letter).

CHRONOLOGY OF THE PETITIONING PROCESS

As a preliminary matter, it must be noted that the acknowledgment
regulations at 25 C.F.R. Part 83 offer every petitioner,
including the Golden Hill, the opportunity to be heard
thoroughly, o present a complete and effective case, and to know
the basis of the decision on acknowledgment. A review of the
chronology in the current matter demonstrates that the Golden
Hill petiticner had many opportunities to supplement their
petition, and did so, and that they determined when the petition
was completed to their satisfaction, notwithstanding indications

. from the BIA that deficiencies remained.

The Golden Hill petitioner first sent a letter of intent to
petition for acknowledgment in 1982. On April 12, 1993, the
group submitted a documented petition for acknowledgment. The
BIA made a fcrmal technical assistance review of this documented
petition, and on August 26, 1993, the BIA sent the first obvious
deficiency (CD) letter to the petitioner. This letter, which was
required by the acknowledgment regulations, permitted the
petitioner to revise and augment their petition before it was
evaluated on its merits. The purpose of the OD letter is to
prevent a negative finding based on technicalities or failure to
develop fully the available evidence. The first Golden Hill OD
letter clearly discussed the petition’s deficiencies in meeting
criteria 83.7 (a), (b), and (c). Concerning criterion 83.7(e),
this letter puiat the petitioner on notice that descent from a
historical tribe was at issue:

Criterion (e) requires that the membership of a
petitioning group consist of individuals who can show
descent "from a tribe which existed historically" ,or
from historical tribes which combined as a single
entity. You need to provide evidence to establish the
lineal descent of William Sherman and George Sherman
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from the historical Paugussett tribe. Ruby Mansfield
Sharpe’s descent from a specific tribe rather than from
the grouping of "Golden Hill Indians" needs .
clarification as well.

Letter ffom Carol A. Bacon, Director of Tribal Services, to
Aurelius H. Piper, Jr. of 8/26/93.

The petitioner responded to this first OD letter on April 1, .
1994. On October 19, 1994, the Bureau of Indian Affairs (BIA)
sent the petitioner a second technical assistance review, under
the revised regulations, 25 C.F.R. Part 83, published

February 25, 1994. The October 1994 letter listed many obvious
problems the case had in meeting criteria (a), (b), and (c¢). It
discussed criterion 83.7(e) again and asked explicitly for
documentary =vidence of William Sherman’s parentage:

Criterion (e) requires that the membership of a
petitioning group consist of individuals who can show
descent "from a historical Indian tribe. . . ." The
new data you submitted have answered many of the BAR's
questicns about your genealogy. However, if you have
document.ary evidence identifying the parents of William
Sherman, the ancestor who provided the descendance for
the entire group, we encourage you to submit it now.

Letter from Jim Thomas, Acting Director of Tribal Services, to
Aurelius H. Piper, Jr. of 10/19/94.

The revised regulations, under which the Golden Hill petition was
processed, contain provisions which permit expedited decisions
based on a single criterion:

Prior tc active consideration, the Assistant Secretary
shall investigate any petitioner whose documented
petition and response to the technical assistance

review letter indicate that there is little or no
evidence that establishes that the group can meet the
mandatory criteria in paragraphs (e), (f) or (g) of

§ 83.7.

25 C.F.R. § 83.10.}

! - The Golden Hill expedited decision is not the first
issued under :his provision. The BIA had issued one expedited
negative decision based on § 83.10(e) before the Golden Hill
proposed determination. The MOWA petitioner received an
‘expedited negative proposed finding on January 5, 1995, six -
months before publication of the Golder Hill expedited decision.

3
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Expedited decisions may be done only after the petition is
considered complete by both the petitioner and the government and
before active consideration begins, and "will only occur after
the petitioner has had the opportunity to respond to the
technical assistance review." 59 Fed. Reg. 9290 (1994).

By requesting documentary evidence of William Sherman’s parents
in the October 1994 technical review letter, the BIA researchers
focused on Indian ancestry as a threshold requirement for meeting
criterion 83.7(e). Without documented demonstration of Indian
ancestry, the question of tribal ancestry is never reached. This
is exactly the kind of case that the expedited process contained
in the new ragulations at § 83.10 was designed to resolve.

The BIA also indicated in the October 1984 technical review
letter that a conclusion that the evaluators have enough
informaticn o make a decision does not mean that the decision

will be positive,

The acknowledgment regulations provide a technical
assistance review to ensure that a petitioner will be
able to present its best possible case and that a
petition will be considered on its merits. This review
does not mean that the BAR has reached or will reach a
positive or negative conclusion on the Golden Hill
Paugussett petition, or on the portions of the petition
not discussed in this letter.

Letter from Jim Thomas, Acting Director of Tribal Services, to
Aurelius H. Fiper, Jr. of 10/19/9%94.

The petitioner chose to continue with the petition as it had been
submitted, and on November 10, 1994, they instructed the BIA to
place the petition on active consideration. On November 21,
1994, the BIA assigned the petitioner place number six on the
"Ready, Waiting for Active Consideration" List (emphasis added)
and informed the petitioner that genealogical work would begin.

It is in this time period, after the petition is completed and
before the active consideration phase begins, that the BIA
genealogist begins entering genealogical data into a data base.
In performing this task, the genealogist is often the first BIA
researcher to discover that significant problems may exist for a
case, particularly in criterion 87.3(e).

The Proposed Finding under the expedited process was issued on
June 8, 1995. After the initial review in which the Department
found little or no evidence to establish that the Golden Hill
petitioner could satisfy mandatory criterion 83.7(e) -- descent
from a historical American Indian tribe or tribes which combined
and function as a single political entity -- the Department
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determined that the evidence clearly established the petitioner’s

* failure to meet this criterion. Since the release of the
Proposed Finding, the petitioner had many opportunities to
guestion the BIA staff members. There have been many discussions
among the BIA researchers and branch chief, and the petitioner’s
members, researchers, and attorneys. The BIA’s detailed
technical reports were provided to the petitioner and were made
available tc the public. The petitioner had full access to all
of the BIA’s historical documentation and interview materials and
any materials that have been submitted by third parties. This
type of open communication and continual interchange is how the
BIA normally works with petitioners. Through continual technical
assistance and availability of the government's researchers, the

: BIA provides due process to petitioners. The comment period

- closed December 5, 1995. The Department will issue the Final
Determinaticn shortly.

DISCUSSION OF THE LEGAL POINTS

1. Because the BIA never noticed the petitioner for active
consideratiorn, an expedited negative Proposed Finding under
§ 83.10 was groper if such a finding was otherwise warranted.

The BIA never noticed the petitioner for active consideration,
despite the petitioner’s claim that the "preliminary dismissal
under § 83.10 was not proper because the BIA noticed the Tribe’'s
Petition for active consideration." On November 21, 1994, Branch
Chief Holly R=ckord wrote to Mr. Aurelius Piper as follows:

"This letter is to notify you that the Golden Hill Paugussett
Tribe has been assigned number six on the ‘Ready, Waiting for
Active Consiceration’ list." (emphasis added) The word
"Waiting" is emphasized because it demonstrates that the Golden
Hill petitioner was not yet on active consideration on November
21. Their petition was only considered ready to be evaluated,
based on the ¢group’s indication that they considered the petition
complete, and the government’s acquiescence in their decision.
This separate category of petition status is necessary if a BIA
team is not immediately available to evaluate a petition. This
is the process the BIA has followed from the outset of the
acknowledgement process, and this list is provided for at

25 C.F.R. § 83.10(d). Hence, the Golden Hill petition was not
immediately placed on active consideration on November 21 but was
put in sixth place on the "Ready" list.

As noted in the chronology detailed above, the standard procedure
is for the genealogical work to commence when the petition is
complete, but before it is placed on active consideration. 1In
the second paragraph of the November 21 letter, the BIA clearly
described this standard procedure to the petitioner: "In
connection with your newly acquired status, BIA genealogical
researchers wi.l begin putting the Golden Hill membership into
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database form, .as well as actively evaluating the family history
charts, and other genealogical information." This procedure
comports with 25 C.F.R. § 83.10. :

In addition. other language in the November 21 letter indicated
that the Golden Hill petitioner was not immediately placed on
active consideration. The language used by the BIA to indicate
active consideration status differs greatly from the language
used in the November 21 letter to the Golden Hill petitioner.
Compare the wording in the November 21 letter to the Golden Hill
petitioner and the February 16, 1994, letter to the Chinook
petitioner signed by the Director of the Office of Tribal
Services, nctifying the Chinook that they were being placed on
active consideration: "This is to notify you that the Branch of
Acknowledgment and Research (BAR) had begun active consideration
of the petition requesting Federal acknowledgment of the Chinook
Indian Tribe, Inc. (Chinock) as of January 28, 1994." The letter
cites § 83.9(f) of the acknowledgment regulations concerning the
regulatory deadline for a propcsed finding and other specific
language that indicates the Chinook will be placed on active
consideration on January 28, 1994. 1In addition, indicative of
the greater significance of the Chinook letter, it was signed by -
the Office Director, two levels above the branch chief who signed

the Golden Hill letter.

2. An expedited negative proposed finding was proper>because
the Department clearly established that the petitioner could not
meet one of the mandatory criteria.

An expedited proposed finding was proper because the petitioner
clearly did not meet criterion 83.7(e). Hence, the BIA
researchers did not need to consider the other six criteria,
despite petitioner’s claims that "preliminary dismissal under

§ 83.10 was rot proper because the BIA failed clearly to
establish that the Tribe cannot meet the required criteria."
Full consideration of all criteria is not necessary when the BIA
determines that the evidence clearly demonstrates that a group
did not meet one of the mandatory criteria. The regulation
describing this process is as follows:

Prior to active consideration, the Assistant Secretary
shall investigate any petitioner whose documented
petition and response to the technical assistance
review letter indicates that there is little or no
evidence that establishes that the group can meet the
mandatory criteria in paragraphs (e), (f) or (g) of

§ 83.7. '

(1) If this review finds that the evidence clearly
establishes that the group does not meet the mandatory
,criteria in paragraphs (e}, (f) or (g) of § 82.7, a
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