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Summary under the Cr:teria, Final Determination, Cowlitz Indian Tribe

INTRODUCTION

Administrative History

Administrative History of the Proposed Finding. The Bureau of Indian Affairs (BIA or Bureau)
received a request for Federal Acknowledgment from the Cowlitz Indian Tribe (CIT) on September
17, 1975 (CIT Pet. 1975). The Bureau did not act upon the petition then because consideration was
being given to the establishment of the Federal Acknowledgment Project, designed to deal with
acknowledgment issues under a uniform set of regulations rather than on a case-by-case basis.

The proposed finding for this case in favor of acknowledgment was published February 27, 1997.
The administrative history of the petition to that date was presented in the Summary under the
Criteria for the proposed finding (CIT PF, Summ. Crit.) and is summarized briefly in the technical
report for the final determination.

Administrative History Since the Proposed Finding. The 180-day comment period provided under
the regulations ended August 26, 1997, but was extended to November 19, 1997, at the request of
the Quinault Indian Nation (Quinault). The administrative history of this case has been made
complex first by an administrative appeal, and then by litigation, concerning a Freedom of
Information Act (FOLA) request for the petitioner’s file and records made by Quinault, a third party
in the administrative proceeding.

Petitioner’s Response to Proposed Finding. On August 8, 1997, CIT advised the BIA that it would
not submit a response to the proposed finding (Barnett to Reckord 8/8/1997), and did not submit one.

Reguest for Extension of Comment Period. The FOIA administrative appeal and litigation have
proceeded at the same time as the administrative acknowledgment process. The processing of the
petition became linked to the FOIA request when, during mediation of the FOIA litigation, the
Government agreed to reopen the third party comment period and the petitioner’s response period.
Quinault had already submitted substantial comments during the original comment period. As a
result of a Stipulated Order entered on the docket in this litigation, the public comment period was
reopened for 75 days to allow Quinault time to submit additional comments, which they did. During
this period, a formal meeting on the record was held as requested by Quinault. At this meeting,
Quinault, petitioner and other interested parties were afforded the opportunity to inquire into the
reasoning, analyses and factual bases for the proposed finding. The BIA received additional
comments from Quinault on December 12, 1998, and the CIT submitted its reply to them on
February 9, 1999, three days before the response period was scheduled to close February 12, 1999.
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Third Party Comments. Quinault Nation submitted documents with a cover letter from Richard
Reich, Attomney for Quinault Indian Nation (Reich to Gover 11/17/1997).

Petitioner’s Response to First Set of Quinault Comments. The petitioner submitted a response to
Quinault’s 1997 comments on January 12, 1998 (CIT Response 1998).

Quinault Commenis, December 14, 1998. The cover letter to the second group of Quinault
comments stated that, “[tJhis memorandum revises and supplements the memorandum in opposition
dated November 16, 1997 . . . " (Reich to Gover, 12/12/1998).

Petitioner’s Second Response to Third Party Comments. The BIA received the petitioner’s response
to Quinault’s second set of comments (CIT Final Submission 1999) on February 9, 1999.

Preparation of Final Determination. Under stipulation in the litigation, the BIA was required to
assign a team to work on preparation of the technical report to the final determination by February
19, 1999 (one week after expiration of the petitioner’s regulatory 60-day response period for
response to third-party comments). This was done. The final determination, according to the 60
days allowed under the 25 CFR Part 83 regulations, would have been due on April 20, 1999. The
BIA asked the AS-]A for a 120-day extension of time to prepare the technical report for the final
determination (Maddox to Gover 2/19/1999). The AS-IA extended the period until August 18, 1999
(Gover [approval handwritten on request memorandum] 2/24/1999). The BIA notified CIT and
Quinault of the extension on March 19, 1999 (Maddox to Barnett 3/19/1999).

BIA researchers were taken away from evaluating this petition in order to work on other litigation.
The BIA also requested items from the Cowlitz that they needed to complete and submit in order to
finish a roll that could be used for organizational purposes should the Final Determination be
positive. As a result, the final deadline was extended to November 17, 1999 (Tuell to Barnett,
98/13/99) and then further extended to “the end of the month [November]” in order to complete the
surnaming process (Tuell to Barnett 11.19/99). Because certain offices in the surnaming process had
no personnel availatle to review the final determination, the deadline was extended to January, 2000.
(Tuell to Barnett, 11/30/99).

Prior Federal Acknowledgment under 25 CFR 83.8

Overview of the Proposed Finding. The AS-IA determined in the Proposed Finding that the
petitioner had previous unambiguous Federal acknowledgment through 1855. This date of previous
Federal acknowledgment was based on the presence of Cowlitz at the Chehalis River treaty
negotiations. The proposed finding determined that: 1.) the Cowlitz present at the negotiations,
specifically the Lower Cowlitz band, had refused to sign the proposed treaty, but the Federal
government’s willingness to negotiate with them constituted previous acknowledgment; 2.) the
Cowlitz métis, or “half-bloods™ were part of the Lower Cowlitz at the time of the negotiations; and
3.) the Lower Cowlitz and another band, the Upper Cowlitz, amalgamated later in the century. This
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determination enabled the petitioner to proceed under criteria 83.7(a)-(g) as modified by the
provisions of 83.8 for previously acknowledged tribes.

The proposed finding did not determine that Federal acknowledgment actually ceased in 1855. The
1855 date was usec solely for preparation of that finding (CIT PF 1997, Summ. Crit. 3). The BIA
at that point in the process believed that it was unnecessary to determine a post-1855 date of previous
recognition because the Cowlitz had received the advantage of areduced burden of evidence allowed
previously acknowledged tribes based on the date of the treaty negotiations.

Review for the Final Determination. Quinault challenged the BIA’s determination of previous
unambiguous Federal acknowledgment for the Cowlitz petitioner on two points. First, they
specifically questicned whether Cowlitz métis, or “half-bloods™ were present at the 1855 treaty
negotiations, and whether they were included in the 1855 treaty negotiations. These Cowlitz “half-
bloods” have been viewed as distinct by many who wrote about them because they had French
Canadian background and spoke French. Second, Quinault pointed out that the Upper Cowlitz, a
band which the government administratively joined with the Lower Cowlitz two decades after the
treaty negotiations znd which amalgamated with them, had not been present at the treaty negotiations
and had not been part of the Cowlitz entity involved in the negotiations. Quinault argued that the
entire Cowlitz petitioner, which includes Cowlitz métis and Upper Cowlitz descendants, could not
proceed under the regulatory provisions for previously acknowledged tribes based on the 1855 treaty
negotiations because the Cowlitz métis and the Upper Cowlitz had not been present. In short, they
were arguing on two fronts that only part of the present-day petitioner had been previously
acknowledged, and therefore the petitioner was ineligible to proceed under 83.8.

The documentation submitted by Quinault contained some new material dealing with OIA contacts
with the Lower Cowlitz and Upper Cowlitz bands between 1856 and 1880. Their submissions also
included documents already in the record at the time of the proposed finding. These materials and
others in the record had not been analyzed during the proposed finding to determine whether there
was a date after 1855 when the amalgamated petitioner had been acknowledged or any date when

the Upper Cowlitz had been acknowledged.

Quinault uses their submissions to argue that the métis were not involved in the treat negotiations
in 1855. It is accurate that there is no documentation that any métis members of the Lower Cowlitz
tribe were present at the Chehalis River Treaty Council. However, there is also no documentation
that the Lower Cowlitz group present at the Chehalis River Treaty Council in 1855 did not include
métis. Thus, the evidence is silent concerning the presence of Cowlitz métis at the Treaty Council.

Quinault has not placed their argument in context. It is unrealistic to expect that the métis would
have been part of the Lower Cowlitz leadership in 1855. The oldest known Cowlitz métis was born
in 1827. Aside from the marriage which produced this child, Cowlitz-French Canadian marriages
had only begun to occur in the 1830's. Even the oldest métis offspring would have been only
teenagers and young adults in 1855. They would probably not have had sufficient seniority to act
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as tribal spokesmen in 1855. More importantly, other evidence indicates that the métis were part of
the historical tribe before the treaty negotiations and were part of the Cowlitz tribe that was present
atthe 1855 treaty negotiations. For example, Indian Agents before and after 1855 classified Cowlitz
métis and “half-bloods” as Cowlitz. Quinault’s analysis does not change the conclusions of the
proposed finding that Cowlitz métis were part of the Lower Cowlitz band beginning in the 1830's.

Quinault also used the materials in their submissions to argue that the Upper Cowlitz had not been
part of the entity that was previously acknowledged. The proposed finding found that through a
gradual process, the government administratively joined the Lower Cowlitz and the Upper Cowlitz.
By 1878-1880, the BIA was dealing with the two bands together, treating them as one tribe
composed of two bands.

Conclusion for the Final Determination. In response to Quinault’s criticisms, the BIA reevaluated
the evidence concerning previous recognition for the petitioner with particular focus on whether the
Upper Cowlitz had been federally acknowledged. Based on new analysis of all the evidence in the
record, this determination now extends the date of previous Federal acknowledgment of the Lower
Cowlitz Indians at least to 1878-1880 and determines that the Upper Cowlitz Indians also had
previous unambiguous Federal acknowledgment until at least 1878/1880.

The determination of previous Federal acknowledgment is based on the previous acknowledgment
of two entities, the L.ower and the Upper Cowlitz, which were administratively amalgamated by the
Government in 187&-1880. Both entities were previously acknowledged. Quinault’s argument that
only part of the petitioner was previously acknowledged is not accurate.

The administrative analysis of the two bands is demonstrated by the actions of Federal Indian agents,
when they appointed Atwin Stockum chief of the “Cowlitz Indians” in 1878. The OIA also
enumerated both the: Lower Cowlitz and Upper Cowlitz bands in two OIA censuses taken in 1878
and 1880. They compiled separate lists for each band, but then listed the two groups together in the
statistical tabulation. Quinault’s documentary submissions concerning the 1878 and 1880 Office of
Indian Affairs (OIA) enumerations show that the Indian Office realized that both groups still did
exist, as of 1878, and that they had headmen with whom the OIA communicated when they were
required to research and produce status reports. Although other Government documents of the
1860's and 1870's noted separate Cowlitz bands, they treated them in the same way, usually together,
listing both bands urider a common heading and making efforts to put both bands of the tribe on the
Chehalis reservation.

A distinction should be made between the administrative amalgamation of the Upper and Lower
Cowlitz by the Federal government, which acknowledged them first separately and then dealt with
them together, and the amalgamation of the two bands’ political processes. It is unclear whether the
Upper and Lower Cowlitz were already acting together as one entity or acting as two separate entities
as late as the 1870's. The documentation indicates that the process of political amalgamation
occurred over several decades, in part as a result of the administrative actions of the government
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which treated them as amalgamated. Not until 1910-1912 was it clear that the Upper Cowlitz and
Lower Cowlitz Indians were functioning as a single entity, although even at that date some cultural
and linguistic distinctions remained.

Conclusion: Both the Upper and Lower Bands were recognized separately by the Federal
government and by 1878-80 were treated as one by the Federal government. The two Bands acted
together by the 1870's and were fully amalgamated by 1910. The petitioner may proceed under 83.8
as both of its parts had unambiguous Federal recognition.

Overview of the Proposed Finding

Conclusions under the Mandatory Criteria. The AS-IA found that the CIT met all seven criteria
required for Federal acknowledgment (CIT PF 1997, Summ. Crit. 10).

Under criterion 83.7(a) as modified by 83.8(d)(1), the petitioner had been identified as an American
Indian entity on a substantially continuous basis since 1855, and the petitioner was the same group
as the one previously federally acknowledged. Identifications existed in Federal records, including
identifications by the BIA, by local historians, anthropologists and ethnologists, and in local
newspapers (CIT PF, Summ. Crit.10-20).

Under criterion 83.7(b) as modified by 83.8(d)(2), the petitioner demonstrated that a predominant
portion of its membership comprised a distinct community at the present (CIT PF, Summ. Crit. 20-
31).

Under criterion 83.7(c) as modified by 83.8(d)(3), the proposed finding concluded that the petitioner
had maintained a secuence of named leaders identified by knowledgeable sources, along with at least
one other form of evidence, for the period from March 2, 1855, to the present. This was based on
the existence of traditional chiefs prior to 1878, the appointment by the Office of Indian Affairs
(OIA) of chief for the Lower Cowlitz band in 1878, correspondence concerning the appointment of
a chief for the Upper Cowlitz band and subsequent dealings with him as chief, the transfer of
authority from these still-living chiefs to an elected leadership in 1912, and an unbroken elected
leadership since 1912. For each of these time periods, a variety of documents in the record, both
external, including BIA records, and internal, including minutes and other records of the tribal
organizations, showed the existence of political influence and authority at a level sufficient to meet

the criterion (CIT PF 1997, Summ Crit. 31-44).

Under criterion 83.7(d), the petitioner submitted copies of its goverﬁing document, thus meeting the
criterion (CIT PF, Summ. Crit. 44).

Under criterion 83.7(e), the BIA determined that all of the petitioner’s members on the 1994
membership list were descended from the historical Cowlitz tribe. The definition of this historical

5
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tribe allowed for regional patterns of inter-tribal marriages and for the association of non-Cowlitz
families with the Cowlitz prior to March 2, 1855, the date of last unambiguous Federal
acknowledgment used in the proposed finding. The definition also took into consideration the
consistent acceptance and identification of such associated families as Cowlitz by the tribe, the
Federal Governmeri, and the BIA (CIT PF, Summ. Crit. 44-47).

Under criterion 83.7(f), the membership of the petitioner was found to be composed principally of
persons who were nct members of any acknowledged North American Indian tribe (CIT PF, Summ.
Crit. 47-48).

Under criterion 83.7(g), neither the petitioner nor its members were the subject of congressional
legislation that had expressly terminated or forbidden the Federal relationship (CIT PF, Summ. Crit.

48).
Bases for the Final Determination

This final determinarion is based upon all materials utilized for preparation of the proposed finding,
third party comments submitted, the petitioner’s response to the third-party comments, the on-the-
record meeting, the petitioner’s submission of the final membership list, and research by BIA staff.
.The final determination reaches factual conclusions based on a review and reanalysis of the existing
record in light of the new evidence. The conclusions of the proposed finding are adopted for the final
determination except as supplemented and modified based on this additional analysis and review.

Abbreviations_ and/or Acronyms Used in the Final Determination and Technical Report

AS-IA Assistant Secretary - Indian Affairs

BAR Branch of Acknowledgment anci Research, Bureau of Indian Affairs

BIA Bureau of Indian Affairs

COIA Comymissioner of Indian Affairs

Ex. Exhibit Submitted by the CIT or by the Quinault Indian Nation

FD Final Determination

FR FEDERAL REGISTER

OlA Office of Indian Affairs, 19®-century title of the Bureau of Indian Affairs
6
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PF Proposed Finding
Quinault The Quinault Indian Nation

Summ. Crit. Sumrnary under the Criteria.

Standardized Spellings

When discussing Indian tribes and bands in the body of the narrative, the technical reports for the
Proposed Finding and the technical report for the Final Determination use the current standardized
spellings, for example, “Cowlitz.” Where specific historical documents are quoted within the
technical report, these names are spelled as found in the original.

Several families use variant spellings of the same name, e.g. Cottonoire, Cottenoir, Cottonware.

When discussing the historical ancestor, the technical report uses a standardized spelling. When
discussing individuals in modern families, it uses the spelling utilized by that branch of the family.
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SUMMARY CONCLUSIONS UNDER THE CRITERIA
83.7(a-g) and 83.8(a-d)

83.7(a) The petitioner has been identified as an American
Indian entity on a substantially continuous basis
since 1900. Evidence that the group's character as
an Indian entity has from time to time been denied
shall not be considered to be conclusive evidence
that this criterion has not been met....

83.8(d) To be acknowledged, a petitioner that can
| demonstrate previous Federal acknowledgment
must show that: (1) The group meets the
requirements of the criterion in 83.7(a), except that
such identification shall be demonstrated since the
point of last Federal acknowledgment. The group
must further have been identified by such sources
as the same tribal entity that was previously
acknowledged or as a portion that has evolved

from that entity.

(5) If a petitioner which has demonstrated
previous Federal acknowledgment cannot meet the
requirements in paragraphs (d)(1) and (3), the
petitioner may demonstrate alternatively that it
meets the requirements of the criteria in 83.7(a)
through (c¢) from last Federal acknowledgment
until the present.

Under criterion 83.7(a) as modified by 83.8(d)(1), the proposed finding concluded that the petitioner
had been identified as an American Indian entity on a substantially continuous basis since 1855, the
date of last unambiguous prior Federal acknowledgment used by the proposed finding, and that it
was the same group as the one previously federally acknowledged. Such identifications existed in
Federal records, wkerc they had been made by the BIA, and in census records. Similar
identifications had been made by anthropologists and ethnologists, by local and regional historians,
and by local newspapers (CIT PF, Summ. Crit.10-20).

Few of the third party comments appeared to be directed at criterion 83.7(a). On procedural rather
than factual grounds, Quinault disputed the evidence used to demonstrate Cowlitz met criterion
83.7(a) in the proposed finding. However, they confused the concepts of “recognition” and
“identification.” “Recognition” refers to an actual government-to-government relationship between

8
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an Indian tribe and the Federal Government, and “identification,” as required under 83.7(a) refers
to naming the petitioner as an Indian entity, without analyzing the actual political, ancestral or social
character of the entity or the political relationship that entity may or may not maintain with the
Federal government. In effect, Quinault held the petitioner to a higher standard -- Federal
recognition rather than simple identification -- on criterion 83.7(a) than required by the regulations.

Other portions of the Quinault comments were directed at the fact that many of the early
identifications of the petitioner had not specifically identified the amalgamated tribe. The proposed
finding determined that because of the wide dispersion of the Cowlitz population, most
identifications were conly of a part of the Upper Cowlitz or Lower Cowlitz and not the entire tribe.
These identifications before 1910 were viewed as supporting evidence for criterion (a) and the
government’s identification of the two bands were accepted as evidence to meet criteria (a). After
1878, the government had continued to identify both the Upper and Lower Cowlitz, but increasingly
between 1880 and 1910 identified them together as an amalgamated entity. After 1910, most
identifications refer to the single Cowlitz entity. Identification of the separate tribes before the
amalgamation and during the process of amalgamation are acceptable under the regulations.
Therefore, the separate identifications of the Upper and Lower Cowlitz entities between 1855 and
1910 provide evidence that the petitioner meets criteria (a).

Since the evidence evaluated during the proposed finding had already satisfied the requirements of
identification of an Indian entity from the 1855 date of Federal acknowledgment used for the
proposed finding, the extension of previous acknowledgment to the later date of 1878-1880 means
that the years 1855-1880 no longer have to be analyzed under this criterion. The petitioner only
needs to show that it meets criterion (a) from 1880 to the present. This task was already
accomplished during the proposed finding. The new documentation pertaining to criterion 83.7(a)
submitted by the third party, such as the newspaper coverage of Upper Cowlitz meetings concerning
fishing rights in the later 1920's, provided additional evidence which shows that the CIT meets
criterion 83.7(a).

Evidence in the record for the proposed finding, evidence submitted as comment and other evidence
located by BIA researchers during the proposed finding evaluation demonstrates that the petitioner
meets criteria 83.7(a) from 1878-1880 to the present. Therefore, the conclusion of the proposed
finding that the petitioner meets criterion 83.7(a) as modified by 83.8(d)(1) is affirmed.

83.7(b) A predominant portion of the petitioning group
comprises a distinct community and has existed as
a community from historical times until the
present,
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83.8(d)(2) The group meets the requirements of the criterion
in section 83.7(b) to demonstrate that it comprises
a distinct community at present. However, it need
not provide evidence to demonstrate existence as a
community historically.

The regulations define “community” for the purposes of 83.7(b) as follows:

Community means any group of people which can demonstrate that consistent
interactions and significant social relationships exist within its membership and that
its members are differentiated from and identified as distinct from nonmembers.
Community must be understood in the context of the history, geography, culture and
social organization of the group (25 CFR 83.1).

Thus, under 83.8(d)(2), the regulations require that the Cowlitz demonstrate that they meet the
criterion for community (83.7(b)) only for the present day, or modern, community. They do not
need to demonstratz that they meet the criterion for community from 1878-80, the last point of
unambiguous Federal acknowledgment, until the present. Under criterion 83.7(b) as modified by
83.8(d)(2), the proposed finding concluded that the petitioner demonstrated that a predominant
portion of its membership comprised a distinct community at the present (CIT PF, Summ. Crit. ).

Quinault criticized the Government’s proposed finding for using pre-1981 evidence to demonstrate
community for a later period. The proposed finding and final determination define the period for
the Cowlitz modern community as 1981 to the present, starting some ten years before the
documented petiticn and the response to the technical assistance letters were submitted. However,
some discussion in both documents extends to the early 1970's when the Indian Claims Commission
made the Cowlitz judgment award and the Cowlitz modified their membership requirements. This
material provides useful background for evaluating later evidence on community. Some of the issues
from that period continue to resonate in CIT’s community at present. These issues include the 1/16th
blood requirement, the participation of certain individuals with Yakima background in the political
organization, and even the traditional status of certain family lines and individuals. The pre-1981
data did not in the proposed finding, and does not in this final determination, provide actual evidence
for meeting 83.7(b) at present.

Quinault commente« extensively on the period between 1878 and 1978 and attempted to demonstrate
that CIT did not mest the requirements of 83.7(b) during this 100 years. They often compared the
evidence utilized in other cases to the petitioner’s evidence in an attempt to show that the criteria
were applied arbitrarily. To evaluate the evidence submitted under 83.7(b) for all time periods as
Quinault suggests should have been done, would misapply the regulations as they pertain to
previously acknowlzdged tribes. Section 83.8(d)(2) specifically provides that the group need not
provide evidence to demonstrate existence as a community historically. Therefore, this final
determination finds that most of Quinault’s comments on 83.7(b) are irrelevant because they discuss

10
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evidence for community during time periods when the petitioner is not required to demonstrate that
it meets criterion 83.7(b).

For the final determination, additional evidence contained in the petitioner’s response showed that
interaction by members in the community at present was extensive and involved people in all
subgroups in proportion to the subgroup’s size in the overall CIT membership. This finding
strengthens to some extent the evaluation of actual social interaction among the petitioner’s members
made in the proposed finding.

Quinault accused the cultural anthropologist assigned to the proposed finding of bias in favor of the
petitioner. The evidence presented to support this accusation included two small phrases uttered by
the anthropologist in many hours of field interviews with Cowlitz members. These interviews were
taped and some were transcribed. In context, the two phrases were clearly meant only to encourage
the person being intzrviewed to cooperate with the government researcher. The BIA considered
Quinault’s complaint and found no evidence of bias in favor of the petitioner.

BIA researchers performed quantitative analysis on the data submitted as comment and response or
collected for the final determination. This analysis demonstrated that a significant proportion of
members of CIT are documented as either actually participating in CIT affairs or closely related as
a parent, child or sibling to an individual who actually participated in CIT affairs. Participation in
the context of this analysis did not include having one’s name appear on a list of members or
participating in activities limited to a particular subgroup. Activities counted in this analysis
included participating in the council or executive committee, organizing at social events, serving on
committees, relaying information about the tribe from one individual to another, providing food and
other help to indigent and elderly tribal members who are not close family members, maintaining
the community’s property, representing the tribe to outsiders, and so forth. Because a significant
proportion of the membership actually participates in formal and informal tribal activities, the
proposed finding that actual interaction occurs at a significant level is confirmed.

Much of the evidence submitted by the petitioner for the proposed finding and in response to it
concerns the political organization of the tribe. This evidence directly pertains to meeting criterion
(c). However, political processes often generate communications and interactions, and can be used
to describe social connections between the petitioner’s members in order to demonstrate that the
petitioner meets criterion (b). Additional field work by the BIA added to the information utilized
during the proposed finding to show that political arguments, issues and behind-the-scenes coalition
building are widespread, and that information relating to controversial or topical political issues are
widely dispersed throughout the membership. This fieldwork also found that members hold strong
opinions, and they base their political positions on knowledge they gain not only from formal
meetings and CIT publications, but also from rumors they hear during informal discussions in
everyday social situations. News about tribal affairs is filtered through a lens of general knowledge
which members have about each other. Such knowledge is gained through lifetimes of association.

11

United States Department of the Interior, Office of Federal Acknowledgement CTI-V001-D0O07 Page 13 of 243



Summary under the Criteria, Final Determination, Cowlitz Indian Tribe

The high level of knowledge of tribal activities gathered outside formal meetings and publications
provides supporting evidence that the petitioner meets 83.7(b) at present.

The petitioner presented data pertaining to the period since the Proposed Finding, and limited
additional data from the period 1981-1994. Little of this evidence was new. Some was
documentation of events since the proposed finding. The third party comments presented no data
pertaining to the petitioner’s community at present. The evidence gathered in field interviews by the
BIA anthropologist assigned to evaluate the petition for the final determination was very similar to
that collected by the anthropologist who worked on the proposed finding. The new evidence
confirmed the proposed finding.

The third party comments, which were procedural criticisms and were not new evidence, do no
require a change to the proposed finding. The petitioner demonstrated community for the proposed
finding. The petitioner has submitted more and updated evidence to show that they meet the
requirements of criteria (b) for the modern period. The BIA anthropologist on the final
determination made a field visit and gathered more and updated information concerning the modern
period. She also made some new analyses which confirmed the conclusion at the proposed finding.
This evidence is similar to that before the BIA evaluators for the proposed finding and confirms it.

Therefore, the conclusion of the proposed finding that the petitioner meets criterion 83.7(b) as
modified by 83.8(d)(2) is affirmed.

83.7(c) The petitioner has maintained political influence
or authority over its members as an autonomous
entity from historical times until the present....

83.8(d)(3) The group meets the requirements of the criterion
in section 83.7(c) to demonstrate that political
influence or authority is exercised within the group
at present. Sufficient evidence to meet the
criterion in section 83.7(c) from the point of last
Federal acknowledgment to the present may be
provided by demonstration of substantially
continuous historical identification, by
authoritative, knowledgeable external sources, of
leaders and/or a governing body who exercise
political influence or authority, with
demonstration of one form of evidence listed in
section 83.7(c).
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(5) If a petitioner which has demonstrated
previous Federal acknowledgment cannot meet the
requirements in paragraphs (d)(1) and (3), the
petitioner may demonstrate alternatively that it
meets the requirements of the criteria in 83.7(a)
through (c) from last Federal acknowledgment
until the present.

Under criterion 83.7{¢) as modified by 83.8(d)(3), the proposed finding concluded that the petitioner
had maintained a sequence of leadership identified by knowledgeable external sources for the period
from 1855 to the present.

Under 83.8(d), the petitioner needs to demonstrate that it meets the requirements of criterion 83.7(c)
only from the point of last Federal acknowledgment through the present, rather than from first
sustained contact with non-Indians. It provides for a reduced burden of evidence to demonstrate that
criterion 83.7(c) is et from the date of last unambiguous Federal acknowledgment until the present-
day community (83.8(d)(3)). The burden is met if the group shows that authoritative, knowledgeable
external authorities, such as state or Federal officials in close contact with the band, identified, on
a substantially continuous basis until the present, group leaders and/or a governing body which
exercised political influence or authority, and one other form of evidence. The petitioner must also
demonstrate that the: group exercises political authority at present.

The CIT meets the requirements of 83.7(c) as modified by 83.8(d) from 1880 to the present and
demonstrates political authority at present. The proposed finding listed a sequence of leaders of CIT
and one form of other evidence under 83.7(c) from the point of last Federal acknowledgment (1855)
to the present. This evidence demonstrated that the petitioner met this criteria as modified by
83.8(d)(3). Because this determination now finds that the Cowlitz bands were acknowledged until

roughly 1878-1880, the sequence of leaders must now be shown only from the latter date of 1878,
when Atwin Stockum was appointed chief of the Cowlitz tribe by an Indian agent, through 100 years,

which included an vneventful shift from traditional chiefs to an elected executive council in 1910-
1912, until the cwrent CIT chairman John Barnett. This demonstration has been made in the
proposed finding. The other evidence required under 83.8(d)(3) is discussed in the response to
Quinault’s comments.

Quinault’s criticism of these findings fall under two main categories: 1) the named leaders were only
leaders of separate tribes or ethnic groups and not of a unified tribal entity in the 19th century; and
even after they cami¢: together in the 20th century organization, the named leaders were only leaders
within their subgroups and not part of an amalgamated tribal entity; and 2) the named leaders were
only officials of a ¢/aims organization not a tribe.

The final determination evaluates Quinault’s comments in detail and finds that in respect to the first
issue, unity is not required under the regulations before the group amalgamated. The proposed
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finding demonstrated that the historical Upper and Lower Cowlitz bands had chiefs who were
identified by knowledgeable outside sources until the late 1880's. After that, Federal documents
show that the two entities amalgamated. Their individual band chiefs and leadership clearly acted
together in the early 1900's. Significant data indicates that these subgroups and their leaders
cooperated in filing claims in 1910-12 and in litigating fishing rights in 1927-34. During the period
from 1912 to 1938, the Cowlitz leaders came from both the Upper and Lower Cowlitz Bands,
including several of the Lower Cowlitz métis families. The Cowlitz were careful to make their
leadership representative and this alternation was purposeful. Since 1950, the leadership has not
been dominated by a single subgrouping. Today, various historical subgroups which characterize
the tribe are represenred in the leadership. Recent arguments concerning resources and land use, the
current direction of the tribe, priorities, the acknowledgment petition, the membership requirements
and elections clearly illustrate how people within one subgroup know who within another subgroup
is an effective political contact. Politically active CIT members utilize this knowledge to advance
their programs or peints of view. This evidence demonstrates leadership in the amalgamated tribe.
This sequence of leadership of the Cowlitz bands before 1910 and of a Cowlitz entity after 1910
provide part of the evidence that the petitioner meets 83.7(c) as modified by 83.8(d)(3).

Quinault’s second issue is that CIT and the formal predecessor organizations, the Cowlitz Tribal
Organization (CTO) from 1912 through 1950 and the Cowlitz Tribe of Indians (CTI) from 1950 to
1974, have been merely claims organizations. Quinault refers to some previous acknowledgment
findings which denied recognition to certain groups whose only purpose was to pursue land claims.

The proposed finding found that CIT and its predecessors were not merely claims organizations,
although the CTO and CTI did pursue claims. First CIT’s predecessor group, the CTO, did not
develop in response to the push to enroll at Quinault, to Thomas Bishop’s Northwestern Indian
Federation’s efforts to form claims organizations, to the compiling of the Roblin Roll or to other
forces beyond the tribe. The Cowlitz tribe existed before these events and operated independent of
these external events. Second, Roblin only identified two unenrolled Indian “tribes” in his 1919
Report. One was the Cowlitz. Third, for the period from 1912 through 1950, the existence of an
externally named leaclership, along with evidence for the continuation of structured political activity
and influence demonstrated that the leaders of CTO and CTI undertook activities in addition to these
claims, such as fishing rights litigation and environmental preservation of natural spawning areas.
These activities demcnstrated a bilateral relationship between the leadership and the members. The
minutes and other documents from this period demonstrate that non-claims issues were dealt with
by the various Cowlitz crganizations. Such evidence provides another “form of evidence” that the
petitioner meets 83.8(d)(3). The Cowlitz organization was not simply a claims organization.

As a consequence of the nature of the historical development of the Cowlitz entity, the interaction
among the Cowlitz subgroups at the tribal level in recent years is primarily political in nature. These
subgroupings trace to earlier geographical bands and social groupings. No evidence was submitted
to show that these subgroups have separate formal leadership or decision making processes;
however, the active communication and interaction among members of subgroups promotes informal
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political activity within each group and supports participation of individuals from each subgroup in
the larger political arena of the tribe. This final determination finds that subgroup activity is
supporting evidence for meeting 83.7(c).

The analysis done for the final determination revealed that the representation on the council is
proportional to the representation of the subgroup in the tribe’s population, which supports, albeit
weakly, the proposed finding that individuals vote for those people who will represent their own
subgroup on council. The subgroups form a single political system, and show no signs of breaking
away from each other, despite the presence of conflicts among important and politically active
segments of the tribe, which are resolved by the group as a whole. Evidence of wide-ranging
representation on the council and in the leadership since 1910 and of dispute resolution on a tribal
level at present provides supporting evidence that the petitioner meets 83.7(c).

The CIT has made a smooth transition from one leader to another without even minor breaks. A
modern day exception occurred when the Tribal Council President and the Chairman of the
Executive Council clashed. Clearly, the Cowlitz entities led by Atwin Stockum and Capt. Peter in
the late 1800's is the same one that developed a democratically elected council in 1910-12, since both
of the traditional chizfs participated in the formation of the modernized organization. During the
changes from a hereditary chief, to an appointed chief, to a democratically elected council, the
membership remained unchanged in its basic character.

The Cowilitz petitioner can trace an unbroken line of leaders identified by knowledgeable external
sources and a relativzly unchanging set of families that have provided the core membership. This
organization held meetings attended by a significant portion of the voting members of the tribe
almost annually from 1912 through 1939, and from 1950 through the present.

Quinault argued that the ten-year hiatus of meetings constituted a significant interruption of
continuous tribal existence. Like other petitioners, Cowlitz activity during the war years was
extremely low due in part to gas rationing, war industry migration and military service.
Nevertheless, at least three documents exist in the record to show that individuals continued to
communicate and scme leaders met at an individual’s home. When regular meetings recommenced,
the same general population attended as before the war and the same group of leaders presided.
Analyses comparing lists of participants and of the leaders before 1938 and after 1950 shows
continuity spanning the period of low activity for the tribe. Although evidence between 1938 and
1950 is sparse, when considered in historical context under 83.6(e), it does show political activity
at a level to demonstrate the group meets criterion 83.7(c).

The introduction of residency requirements and dual enrollment prohibitions in Yakima enrollment
procedures in the late 1940's and changes in CIT membership rules to prohibit dual enrollment and
to establish a 1/16th blood-degree requirement in the 1970's have defined more strictly the tribe’s
boundaries during the 20th century. These changes have not changed the distinct characteristics of
the Cowlitz core population. Quinault questioned an apparent discrepancy between the
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anthropologist’s and historian’s technical reports on the topic of the 1973-74 CIT enrollment
changes. Language is added to the final determination to clarify the proposed finding. Thislanguage
explains that a few active individuals were removed from the CIT membership as a result of these
changes, most notably the Sareault family and the leader of the Yakima Cowlitz, Emma Mespli. The
general membership was knowledgeable about the effect the vote of these controversial changes
would have, but the Cowlitz maintained its stability. Many tribal members were distressed when
they saw a few incividuals who had low blood quanta, but who had maintained close social
relationships with other Cowlitz, removed from the rolls. Atthe same time, the genealogical makeup
of the tribe was not drastically altered by these changes; the membership still descended from the
same historical groupings in roughly the same proportions. These clarifications in analysis did not
require a change in the conclusion of the proposed finding that petitioners evolved from the
previously acknowledged Cowlitz Bands and meets criterion (c).

The Quinault presented extensive specific arguments together with documentary and affidavit
evidence to support their fundamental argument that predecessor organizations, CTO and CTI, as
well as CIT were only voluntary organizations formed solely for the purposes of pursuing land and
other claims against the Government. A careful review of their comments and evidence found that
Quinault’s attempt to base their argument in part on the content of the council minutes ignored other
evidence concerning not only activities outside of council meetings but also the purpose and
character of the minutes themselves, which were not transcripts of everything that went on at the
meetings but rather usually focused on actions taken. While the tribe was very involved in dealing
with these claims activities, it also performed other welfare, economic, governmental and cultural
functions that were significant to members.

The proposed finding found that in 1967, an informally functioning executive committee which had
developed under the 1950 constitution of the CIT was expanded by resolution of the general
membership at the annual meeting into a formal tribal council. The Tribal Council was then
incorporated into the 1974 constitutional revision, which also was adopted by vote of the general
membership. The annual membership, or General Council, meetings are not superficial or
inconsequential political events. Decisions are made by the General Council, elections are held and
controversies are discussed publicly. Supplementary meetings are sometimes held.

There are political strains over the General Council’s role vis-a-vis the Tribal Council and rivalries
between the elected leadership of the General Council and that of the Tribal Council continue to
reveal publicly larger controversies within the tribe. Arguments continue between the so-called
traditional sweat lodge grouping and John Barnett and his followers. Recently, the advancement of
the Quinault allottees’ interests by the CIT is brought up as problematical by some members who
are not allottees. Many question the priority placed on economic development at what they believe
is the expense of welfare matters. Membership issues continue to involve a predominant proportion
of the tribe. These activities indicate that the general membership is well informed and concerned
about tribal business and is involved in the political processes of the tribe; they are evidence to
demonstrate that CIT meets criteria (c) at present.
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In addition, the proposed finding found that there was considerable evidence of informal leadership
during the period 1950-1973 by community elders, but the final determination finds that
increasingly, younger people are taking positions of leadership both in formal tribal venues and also
in informal situations, as the elders become infirm or die. Increasingly, individuals in mid-life are
opinion leaders within the tribe. The passing on of political leadership from one generation to the
next indicates that political authority does not merely come from elderly individuals who depend for
their authority on past customs and childhood relationships established at a time when the tribal
members were not yet acculturated. Rather, the political authority of the present leaders rests on
modern-day interactions, relationships and activities of individuals. Evidence of the passage of
leadership from one generation to the next demonstrates that political organization meets criteria (c)
at present.

The 1973/1974 decisions concerning enrollment qualifications have continued to have political
impact to the presert. Some family groups with Yakima-enrolled close relatives maintain that they
remain active in the Tribal Council to protect their membership status. The 1/16 Cowlitz blood-
quantum provision continues to provoke membership-eligibility disputes within the general
membership and within the Tribal Council in this decade, as recently as this year when individuals
stepped down from the tribal council because of problems they had meeting the membership
requirements and pressures from the general membership to apply membership requirements equally.

The Tribal and General Council have responded to demands from the general membership to
broaden the focus of CIT activities, and to intervene in other matters of concern to the general
membership. This process provides evidence, most clearly laid out in the oral interviews, for
continuous functioning by leaders, leaders’ influence on the membership, members’ influence on the
policies of the governing body, and acknowledgment of leaders by followers under 83.8(d)(3).

In summary, the petitioner submitted evidence that shows that leaders have been identified since the

last point of Federal acknowledgment in 1878-1880 until the present. Evidence also demonstrates
that since that time, the Cowlitz have undertaken a variety of activities which demonstrate political

authority. Singly, these forms of evidence are not sufficient to meet criterion 83.7(c). However,
when these forms of evidence are combined, they provide evidence that the petitioner meets the
criterion.

Therefore, the conclusion of the proposed finding that the petitioner meets criterion 83.7(c) as
modified by 83.8(d) is affirmed.

83.7(d) A copy of the group's present governing document,
including its membership criteria. In the absence
of a written document, the petitioner must provide
a statement describing in full its membership
criteria and current governing procedures.
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Under criterion 83.7(d), the proposed finding concluded that petitioner had submitted a copy of its
present governing document, thus meeting the criterion. Quinault’s comments argued that CIT did
not actually follow their constitution. The requirement of 83.7(d) is to submit the present governing
documents, including its membership criteria. The document submitted reflects the CIT’s general
governing and membership practices and demonstrates that CIT meets criterion (d). Quinault
additionally maintained that some statements within the preamble and body of the 1950 CTI
constitution and the 1974 CTI constitution indicated that the petitioner’s tribal existence had not
been continuous. Criticisms of general statements in constitutions have not been viewed as
significant in past determinations and are not viewed as significant here.

No new evidence was submitted in connection with criterion 83.7(d).

Therefore, the conclusion of the proposed finding that the petitioner meets criterion 83.7(d) is
affirmed.

83.7(e) The petitioner's membership consists of
individuals who descend from a historical Indian
tribe or from historical Indian tribes which
combined and functioned as a single autonomous
political entity.

Neither the third party nor the petitioner submitted new evidence in relation to criterion 83.7(e).

Quinault’s comments were procedural and challenged the proposed finding that the CIT membership
descends from the historical Cowlitz tribe as it existed in 1855. Quinault’s mixed the discussion of
previous unambiguous Federal acknowledgment with the discussion of 83.7(e).

Quinault’s comments questioned the inclusion of métis descendants in the tribe on two grounds.
One ground was based on a misinterpretation of the proposed finding: Quinault continually discussed
the Cowlitz métis as if the proposed finding treated them as a scparate Indian entity which
amalgamated with the Lower Cowlitz and the Upper Cowlitz. The proposed finding explained that
the Cowlitz métis were descendants of Lower Cowlitz Indians and French Canadians, such “half
bloods” being often referred to in documents as “métis.” The proposed finding never stated that a
separate métis entity had amalgamated with the Lower Cowlitz. It stated that individual French
Canadian/métis had joined or married into the Lower Cowlitz before treaty times.

The second argument presented by Quinault had already been considered in detail in the proposed
finding. The “Cowlitz métis” included the mixed-blood descendants of several Indian women from
other tribes. These women and their children functioned as members of the Cowlitz tribe prior to
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the latest date of pre:vious unambiguous Federal acknowledgment. They had been incorporated into
the historical tribe. Thus their offspring descend from the historical tribe.

Virtually all CIT members have demonstrated that they descend from individuals who were part of
the historical Cowlitz tribes which historically amalgamated. Of a total “green card” membership
of 1,482, there are only three individuals whose genealogy has not been traced to a member of the
historical Cowlitz Indian tribe as defined in the paragraph above.

Therefore, the conclusion of the proposed finding that the petitioner meets criterion 83.7(e) is
affirmed.

83.7(f) The membership of the petitioning group is composed principally
of persons who are not members of any acknowledged North
American Indian tribe. However, under certain conditions a
petitioning group may be acknowledged even if its membership
is composed principally of persons whose names have appeared
on rolls of, or who have been otherwise associated with, an
acknowledged Indian tribe. The conditions are that the group
must establish that it has functioned throughout history until the
present as a separate and autonomous Indian tribal entity, that
its members do not maintain a bilateral political relationship with
the acknowledged tribe, and that its members have provided
written confirmation of their membership in the petitioning
group.

The proposed finding concluded that the petitioner met criterion 83.7(f).

No new evidence was submitted pertaining to dual enroliment by the petitioner’s members. In the
course of checking the final membership list, the BIA researcher determined that although CIT has
a dual enrollment prohibition, there are approximately six “green card” holders (individuals of at
least 1/16th Cowlitz blood) who are dually enrolled with the Lummi tribe. This small number, of
the total membership (1,482), does not make the CIT “principally” composed of members of any
acknowledged North American Indian tribe.

Therefore, the conclusion of the proposed finding that the petitioner meets criterion 83.7(f) is
affirmed.

83.7(g) Neither the petitioner nor its members are the
subject of congressional legislation that has
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expressly terminated or forbidden the Federal
relationship.

Under criterion 83.7(g), the Proposed Finding concluded that neither the petitioner nor its members
were the subject of congressional legislation that had expressly terminated or forbidden the Federal
relationship (CIT PF, Summ. Crit.).
No comments were received or new evidence submitted in connection with criterion 83.7(g).
Therefore, the conclusion of the proposed finding that the petitioner meets criterion 83.7(g) is
affirmed.

AFFIRMATION OF PROPOSED FINDING

Therefore, the proposed finding is affirmed except as modified above.
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I. INTRODUCTION.

This document is a technical report to accompany the Final Determination (FD) for the Cowlitz
Indian Tribe (CIT), a petitioner for Federal acknowledgment. This FD, including the technical
report, is based on documentary and interview evidence which confirmed the Proposed Finding
(PF) and new analysis of the information and argument received in response to the PF.
Documentary materials and transcripts of field interviews in the case record for the PF were
reviewed again in light of new information and arguments submitted during the comment periods
by third parties and the petitioner.

A. Administrative History.

1. Administrative History of the Proposed Finding. The Bureau of Indian Affairs (BIA or
Bureau) received a request for Federal Acknowledgment from the Cowlitz Indian Tribe (CIT) on
September 17, 1975 (CIT Pet. 1975).! The Bureau did not act upon the petition because
consideration was then being given to the establishment of the Federal Acknowledgment Project,
designed to deal with acknowledgment issues under a uniform set of regulations rather than on a
case-by-case basis. After the Federal Acknowledgment Project was established in 1978, and the
CIT's petition was transferred to it, the petition was assigned priority number 16, based on its
submission date.

Under the 25 CFR Part 83, or acknowledgment, regulations, the CIT: submitted a documented
petition (CIl= Pet. 1982) on February 1, 1983,? and was sent an obvious deficiency (OD) letter
dated June 15, 1983 (Fritz to Cloquet 6/15/1983). The group withdrew their 1983 petition and
on February 10, 1987, submitted a second documented petition dated January 20, 1987, as a
response to the O (CIT Pet. 1987). The BIA reviewed the 1987 petition and sent the CIT a
second OD letter dated October 21, 1988 (Elbert to Barnett 10/21/1988). The CIT submitted a
response to the second OD dated January 29, 1994. The BIA received this response on February
24, 1994 (CIT Response 1994),* with a cover letter stating that the petitioner considered the
petition ready for active consideration (Barnett to Reckord 1/29/1994). After reviewing this
response, the BIA determined that the petition was ready for active consideration on April 4,

1994.

'See List of Sources for components of this submission.
2See List of Sources for components of this submission. e
3See List of Sources for components of this submission.

4See List of Sources for components of this submission.
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The revised Federal acknowledgment regulations became effective March 28. 1994 and they
included a provision at 83.8 which allowed petitioners who had been Federally acknowledged in
the past to proceed using a reduced burden of proof. The BIA determined that the CIT were
eligible to proce=d under the provisions of section 83.8, and notified them of their eligibility by a
letter dated May 3. 1995 (Roth to Barnett 5/3/1995). The petition was placed on active
consideration July 11, 1995. The Assistant Secretary - Indian Affairs (AS-IA) signed the CIT
proposed finding February 2, 1997 (CIT PF 1997), to acknowledge the petitioner as a Federal
Tribe because they met all seven mandatory criteria 83.7 (a)-(g).

2. Administrative History Since the Proposed Finding. The administrative history of this case
has been made complex first by an administrative appeal, and then by litigation. Both actions
concerned a FOIA request made by the Quinault Nation for the petitioner’s files and records.
The FOIA administrative appeal and litigation have proceeded at the same time as the
administrative acknowledgment process. The processing of the petition became linked to the
FOIA appeals when, during mediation on the FOIA litigation, the Government agreed to reopen
the third party corament period and the petitioner’s response period in the acknowledgment
procedure. A chronological description of these events follows.

a. Extensions and FOIA Administrative Appeal. Notice of the CIT proposed finding was
published in the Federal Register on February 27, 1997 (62 FR 8983-8985), initiating the
regulatory 180-day period for the petitioner to respond to the proposed finding and for receipt of
public comments. This comment period was scheduled to close August 26, 1997, but on August
18, 1997, at the request of Quinault Nation, the AS-IA extended the comment period 90 days
“from date of this letter” (Deer to Capoeman-Baller 8/18/1997).

Almost one year before the PF was published, on April 2, 1996, the Quinault Nation, a
recognized Indian tribe located in western Washington, submitted an extensive FOIA request
which pertained to both the Chinook and Cowlitz petitions for Federal acknowledgment
(Capoeman-Baller to Director, Office of Administration, Bureau of Indian Affairs 4/2/1996). In
order to process this comprehensive request, the BIA answered the Quinault FOIA letter,
generally describing the types of materials that would be released and would not be released, on
June 11, 1996, and rnade a large number of documents available to them at the Department of the
[nterior. Consistent with existing policy, the BIA withheld materials were protected under the
FOIA and Privacy Acts, including membership files, the petitioner’s rolls, membership lists and
genealogies, and other information about individuals which was of a highly personal nature. The
Quinault filed an administrative appeal to the June 11, 1996 FOIA response.

By November 11, 1996, the DOI had responded to the Quinault Nation’s administrative appeal of
the FOIA and had upheld the BIA's withholding from release documents which held highly
personal information about Cowlitz members.

On July 28, 1997, Quinault requested reconsideration of their appeal of withholdings in the
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FOIA. The Quinault nation subsequently requested a 180-day extension to the comment period.
On August 18. 1997, the AS-IA granted a 90-day extension to the comment period, thus closing
the comment period November 17, 1997 (Deer to Capoeman-Baller 8/18/1997). On September
8, 1997. the Quinault requested a reconsideration of their request for an extension of their
response time bevond November 17.

b. Litigation (Quinault v. Gover). On October 7, 1997, Quinault sued the Department. the
Cowlitz Indian Tribe, and the Chinook Indian Tribe, Inc., alleging four counts concerning the
FOIA and the acknowledgment process. Two days later, on October 9, 1997, the AS-IA signed
a letter to Quinault, denying their September request for a further extension (Deer to Reich
10/9/97). A week later on October 21, 1997, Quinault filed a motion for a preliminary injunction
to stop the final determinations ([get cite]), which the court denied December 3, 1997 ([get cite]).

Quinault’s first set of comments on the CIT proposed finding was received by the BIA on
November 19, 1697, the closing date of the extended comment period. Under the 25 CFR Part

83 regulations, the petitioner had 60 days to respond to the third party comments. The CIT
response to the Quinault comments was received within the regulatory time frames by the BIA on
January 12, 1998.

On June 16, 199§, the BIA informed CIT that a team of researchers would be assigned to prepare
the CIT final determination within the next 60 days (Maddox to Barnett 6/16/1998). Quinault
objected.

As part of a joint stipulation in the litigation, the BIA reopened the comment period for 75 days
on September 28, 1998, to allow Quinault time to submit additional comments.” On September
28, 1998, the U.S. District Court addressed the records claim and upheld the Department’s
position that it did not have to turn over the list of members or the genealogies under the FOIA,
the Privacy Act, or the Federal acknowledgment regulations.® Quinault appealed to the Ninth
Circuit. Quinault submitted a second set of comments on the CIT proposed finding on December
14, 1998. The 60-day period for the petitioner to respond to third party comments ended
February 12, 1999. The CIT submitted its reply to the second set of CIT comments on February
9,1999.

c._On-the-Record Technical Assistance Meeting (11/23/1998). On November 12, 1998,

$United States District Court for the Western District of Washington at Tacoma No. C97-562SRJB,
Stipulation for Order Dismissing Certain Claims; Order Thereon, September 28, 1998.

®Transcript of Hearing before the Honorable Robert J. Bryan, United States District Judge, Docket No.
C97-5625RJB, October 19, 1998.

"For summaries of all these post-proposed finding submissions, see section I.C. of this report.
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Quinault requested a formal on-the-record technical assistance meeting in regard to the CIT
petition (Reich to Gover and Fleming 11/12/1998) as provided in 83.10 (j)(2). This letter was
accompanied by a proposed agenda (Quinault Proposed Agenda 11/12/1998). The BIA arranged
for the meeting to be held November 23, 1998. On November 19, 1998, the BIA transmitted a
copy of the approved agenda (BIA Agenda 11/19/1998) to CIT and Quinault (Roth to Reich
11/19/1998). The meeting was held as scheduled, and transcribed by a court reporter: *

Under stipulation in the litigation, the BIA was required to assign a team to work on preparation
of the technical report to the final determination by February 19, 1999 (one week after expiration
of the petitioner’s regulatory 60-day response period for response to third-party comments).’
This was done. The final determination, according to the 60 days allowed under the 25 CFR Part
83 regulations, would have been due on April 20, 1999. The BIA asked the AS-[A for a 120-day
extension of time to prepare the technical report for the final determination (Maddox to Gover
2/19/1999). The AS-IA extended the period until August 18, 1999 (Gover [approval handwritten
on request memorandum] 2/24/1999). The BIA notified CIT and Quinault of the extension on
March 19, 1999 (Maddox to Barnett 3/19/1999).

The BIA requested a second extension to respond to the many complicated legal issues raised by
the petitioner and because the researchers working on the technical report had been drawn away
from their case work to work on three separate appeals and litigation. The extension was granted
by the AS-IA, and the petitioner was notified by an August 13, 1999 letter to the Chairman
signed by the Director of the Office of Tribal Services. (Tuell to Barnett 8/13/1999). This
extension closed cn November 17, 1999.

B. Overview of the Proposed Finding

1. Introduction: Relationship of the Summary under the Criteria to the Technical Reports.
Decisions on Federal acknowledgment of Indian tribes are made by the AS-IA, who reports to the
Secretary of the Interior. The BIA or the BAR do not make the decision on acknowledgment.
The ultimate responsibility of acknowledgment decisions lies with the AS-1A. These are
Departmental, not Agency decisions, as implied by the petitioner and the commenters.

$*Transcript, Cn-the-Record Meeting Concemning the Proposed Finding Cowlitz indian Tribe, Monday,
November 23, 1998" (Cowlitz On-the-Record 1998).

53 Federal defendants agree that within seven days of the close of the period afforded the Cowlitz
petitioners to reply to any additional comments from plaintiff Quinault Indian Nation, but no earlier than January
15, 1999, federal deferidants will begin consideration of the written arguments and evidence submitted in response
to the proposed finding, as provided in 25 C.F.R. 83.10(1), and the parties agree to waive any right they may have to
additional consultation under 25 C.F.R. 83.10(!) concerning an equitable time frame for the initiation of such
consideration” (Quinauit v. Gover, No. 97-5625RJB, Stipulation for Order Dismissing Certain Claims; Order
Thereon, 3).
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The Branch of Acknowledgment and Research (BAR), which is located within the Office of
Tribal Services (OTS) of the Bureau of Indian Affairs (BIA), conducts a review of the
documented petition and initiates research relative to analyzing the documented petition. then
makes recommendations to the Assistant Secretary - Indian Affairs. The Summary Under the
Criteria and Evidance for Proposed Finding (CIT PF 1997, Summ. Crit.), or recommended
decision. was accompanied by three technical reports prepared by BIA researchers.'® These
technical reports present the facts on the petitioner. The technical reports do not, however,
constitute the decision making document. The reports analyze and discuss the supporting
documentation and are much more extensive than the Summary Under the Criteria.

The Summary Under the Criteria, which is the decision signed by the AS-IA, describes the
primary evidence which the AS-1A relied upon for a decision and how that evidence was
weighed. In most cases a decision is based on a substantial body of evidence, derived from a
variety of sources, rather than a single document. The Summary Under the Criteria does not
specifically describe every piece of evidence relied upon.

Technical Reports also do not describe every piece of evidence that was considered. The fact
that a particular document is cited, discussed, or described in a technical report shows that it was
evidence which was considered but does not mean that it was evidence relied upon to support the
decision. Comurenters in this case oftenmisstated how evidence in the record was evaluated or
weighed by the Government by saying that the decision maker “relied upon” a single piece of
evidence (as if it was sufficient in itself) to come to a specific conclusion, when in fact, the
decision maker weighed several, often numerous, pieces of evidence in combination to reach
their conclusions.

A finding considers a broad variety of evidence that is presented in a petition. The BIA reviews
and considers all materials submitted by the petitioner and by third parties, as well as material
obtained by BIA researchers. The administrative record of a case includes all of the materials
considered in reaching a determination, whether specifically cited or not cited in a technical
report or decisior, and whether in support or not of the decision itself. These practices are
clarified here because the comments, tended to misstate how specific evidence was handled in
the evaluation.

Similarly, the listing of an item, whether an original, primary document or a secondary source, in
the bibliography or “List of Sources” that accompanies a Proposed Finding and Final
Determination dces not necessarily mean that the AS-IA “relied upon” that item to support his
conclusion. The “List of Sources” provides citations for all items considered or reviewed in the
technical reports, whether or not they were utilized for the Summary Under the Criteria and

"These reﬁ«:rts: were the Historical Technical Report (HTR); Anthropological Technical Report (ATR);
and Genealogical Technical Report (GTR).
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whether or not the statements made in the item were accepted by the AS-IA. The appearance of a
book title or document in any bibliography mean necessarily that the author “relied upon™ that
document or book. but only that the author considered either the entire or some portion of that
document or book. Every item discussed in the technical reports is included in the “*List of
Sources,” even if “he item was specifically repudiated in the finding.

2. Prior Federal Acimowledgment under 25 CFR 83.8. The AS-IA determined in the proposed
finding that the petitioner had previous unambiguous Federal acknowledgment through the date
of March 2, 1855, the end of the Chehalis River treaty negotiations (CIT PF 1997, Summ. Crit.
3). A finding of previous recognition enabled the petitioner to proceed under criteria 83.7(a)-1 g)
as modified by the provisions of 25 CFR 83.8. This finding was not a finding that Federal
acknowledgment ceased as of March 2, 1855. The date was used solely for acknowledgment
purposes during preparation of the proposed finding.

3. Conclusions under the Mandatory Criteria. The AS-IA found that the CIT met all seven
criteria required for Federal acknowledgment (CIT PF 1997, Summ. Crit. 10). Readers should
consult the Proposed Finding (PF) and the Summary Under the Criteria (Summ. Crit.)contains
more detail than that which is provided below.

Under criterion 83.7(a) as modified by 83.8(d)(1), the petitioner had been identified as an
American Indian entity and as the same group as the one previously federally acknowledged on a
substantially continuous basis since 1855. Such identifications existed in Federal records, and
were made by the BIA, certain ethnographers, local historians, and local newspapers (CIT PF
1997, Summ. Crit. 10-20).

Under criterion 83.7(b) as modified by 83.8(d)(2), the petitioner demonstrated that a predominant
portion of its membership comprised a distinct community at the present. The proposed finding

identified the existence of several social subgroups within the merged Cowlitz tribe and found
that there was strong community within the subgroups and a weaker, but still sufficient to meet

the criterion, level of community within the petitioner as a whole. This conclusion was based
both upon documeritation submitted by the petitioner and on verification by BIA researchers
(CIT PF 1997, Surnra. Crit. 20-31).

Under criterion 83.7(c) as modified by 83.8(d)(3), the proposed finding concluded that the
petitioner had maintained a sequence of named leaders identified by knowledgeable sources,
along with at least one other form of evidence, for the period from March 2, 1855, to the present.
This finding was based on the existence of traditional chiefs prior to 1878, the appointment by
the Office of Indian Affairs (OIA) of chiefs for the Upper Cowlitz and Lower Cowlitz bands in
1878, the transfer of authority from these still-living chiefs to an elected leadership in 1912, and
an unbroken elected leadership since 1912. For each of these time periods, a variety of
documents in the record, both external, including BIA records, and internal, including minutes
and other records of the tribal organizations, showed the existence of political influence and

6
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authority at a leve. sufficient to meet the criterion (CIT PF 1997, Summ Crit. 31-44).

Under criterion 83.7(d), the petitioner submitted a copy of its governing document and
membership requirements, thus meeting the criterion (CIT PF 1997, Summ. Crit. 44).

Under criterion 83.7(e), the BIA determined that all of the petitioner’s members on the 1994
membership list were descended from the historical Cowlitz tribe. The definition of this
historical tribe allowed for regional patterns of inter-tribal marriages and for the association of
non-Cowlitz families with the Cowlitz prior to March 2, 1855, the date of last unambiguous
Federal acknowledgment used in the proposed finding. The definition also took into
consideration the consistent acceptance and identification of such associated families as Cowlitz
by the tribe, the Federal Government, and the BIA (CIT PF 1997, Summ. Crit. 44-47).

Under criterion 83.7(f), the membership of the petitioner was found to be composed principally
of persons who were not members of any acknowledged North American Indian tribe. The
petitioner’s constitution contains a dual enrollment prohibition, which is enforced (CIT PF 1997,
Summ. Crit. 47-4¢).

Under criterion 83.7(g), neither the petitioner nor its members were the subject of congressional
legislation that had expressly terminated or forbidden the Federal relationship (CIT PF 1997,
Summ. Crit. 48).

C. New Materials Under Consideration for the Final Determination. The final
determination takes into consideration all materials in the case file at the time of the proposed
finding, the forma. meeting proceedings, and all the materials submitted by the petitioner and
third parties, and located by BIA researchers, since the issuance of the proposed finding. These
latter materials consist primarily of comments received during the public comment period from
Quinault and the CIT’s responses to the Quinault submissions. Individual CIT members also
sent the BIA a few materials, which the BIA did not consider to be part of the official CIT
submissions. However, because these materials were submitted by members of the petitioner,
they were also not classified as third-party comments. They were evaluated and are now part of
the record. These post proposed finding submissions are described in more detail below.

1. Petitioner's Response to Proposed Finding. On August 8, 1997, CIT advised the BIA that it
would not submit a response to the proposed finding (Barnett to Reckord 8/8/1997), and did not
submit one.

2. Quinault Comments 1997."" Quinault Nation submitted documents with a cover letter from
Richard Reich, Attomey for Quinault Indian Nation (Reich to Gover 11/17/1997). They

"See List of Sources for contents of this submission.

7
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consisted primarily of three items:

a. Memorandum in QOpposition, signed by Quinault Nation Attorney Richard Reich., dated
November 16, 19597 “Before the Bureau of Indian Affairs, United States Department of the
[nterior. In the Marter of the Proposed Determination for Federal Acknowledgment of the
Cowlitz Indian Tribe. Quinault Nation's Memorandum in Opposition to Proposed

Determination” (Quinault Memorandum 1997);

b. Affidavit of Prejudice, signed by Richard Reich, Attomey for Quinault Indian Nation, dated
November 14, 1997: ~Before the Bureau of Indian Affairs, United States Department of the
Interior. In the Mztter of the Proposed Determination for Federal Acknowledgment of The
Cowlitz Indian Tribe. Affidavit of Prejudice” (Quinault Affidavit of Prejudice 1997);

¢c. Nicklason Report: “Nicklason Research Associates Historical Report concerning Proposed
Finding Cowlitz Indian Tribe. November 1997" (Nicklason 1997).

3 Petitioner's Response to First Set of Quinault Comments. The petitioner submitted a
response to Quinault’s 1997 comments on January 12, 1998, through its counsel, Dennis J.
Whittlesey, “Before the Bureau of Indian Affairs, United States Department of the Interior. In
the Matter of the Proposed Determination for Federal Acknowledgment of the Cowlitz Indian
Tribe. Cowlitz Response to Quinault Opposition to Proposed Determination” (CIT Response
1998). The narrative response was accompanied by documentary exhibits.'2

4. Quinault Comments, December 14, 1998.'* A cover letter from Richard Reich, Reservation
Attorney accompanied Quinault’s 1998 comments. It stated that, “[t]his memorandum revises
and supplements the memorandum in opposition dated November 16, 1997, which was filed with
the Department on November 17, 1997" (Reich to Gover, 12/12/1998). Their final comments
consisted primarily of the following items:

a. Revised Memorandum in Opposition, signed by Richard Reich, Attorney for Quinault Indian
Nation, dated Deceraber 12, 1998: “Before the Bureau of Indian Affairs, United States
Department of the Interior. In the Matter of the Proposed Determination for Federal
Acknowledgment of the Cowlitz Indian Tribe. Quinault Nation's Revised Memorandum in
Opposition to Proposed Determination” which was signed by Richard Reich, Attorney for

Quinault Indian Nation and dated December 12, 1998. (Quinault Revised Memorandum 1998);

b. Revised Nicklason Report: “Nicklason Research Associates Historical Report Concerning

'2gee List of Sources for contents of this submission.
See List of Sources for contents of this submission.

8
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Proposed Finding Cowlitz Indian Tribe December 1998" (Nicklason 1998),"* which was
accompanied by "wo explanatory letters (Leutbecker to Gover 12/12/1998; Leutbecker to
Fleming 12/15/1998, enclosing page 178 of the report submitted December 12, 1998);

c. Exhibits to the Nicklason Report: Five boxes providing documentation for the citations in the
report comprised the exhibits."’

5. Petitioner's Szcond Response to Third Party Comments. The BIA received this material (CIT
Final Submissior: 1999) on February 9, 1999." It was supplemented by a letter from an
anthropologist who had studied the petitioner (Fitzpatrick to Fleming 2/5/1999), submitted by the
CIT's counsel (Whittlesey to Fleming 2/11/1999).

D. Overview of Issues Raised by Quinault and CIT. Quinault summarized its objections to
the AS-IA’s proposed finding for Federal acknowledgment of the CIT by stating that: “. .. the
proposed Cowlitz findings are not supported by the evidence, are based on misapplication of the
acknowledgment regulations, and are tainted by bias” (Reich to Gover 12/12/1998, 1-2; Quinault
Revised Memorandum 1998, 2; see also Quinault Memorandum 1997, 34). Quinault also
asserted that, “[t]he proposed findings improperly consider the Cowlitz petition under the
provisions of 25 CFR 83.8. Moreover, the record does not demonstrate that the Cowlitz
petitioner satisfies the requirements of 25 CFR 83.7(a) - (c) and (e), whether or not modified by
83.8” (Quinault Revised Memorandum 1998, 48; Quinault Memorandum 1997, 34).

To reduce duplicative analysis and discussion, the technical report classified into analytical
categories the specific issues raised by Quinault and CIT. Since Quinault’s numbering of the
issues in its 1997 and 1998 submissions was not consistent throughout, the technical report
provides cross-references. The historical reports submitted by Quinault (Nicklason 1997,
Nicklason 1998) and supporting documentation (Quinault Ex.) sometimes contained material
which was not specifically referenced in Quinault’s formal comments. The technical report
discusses any of these materials which are substantive.

II. GENERAL ISSUES: PROCEDURES AND RESEARCHER BIAS.

The petitioner and the interested party repeatedly raised some issues which did not so much
address the historical facts of the case as the fairness of the administrative procedures, the

'%For an executive summary of the report’s conclusions, see the introduction (Nicklason 1998, [i]-iv).
"For a survey of the record repositories reviewed, see the introduction (Nicklason 1998, iv-xii).

'SFor full title, see the List of Sources.
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personal bias of individual researchers (not the arguments they made in the technical reports) and
the veracity of assumptions made about 83.8, which reduces the burden of proof on petitioners
proving continuous tribal existence if they show previous Federal acknowledgment.

A. Procedural Issues.

1. CIT Assertions Concerning Quinault 's Status as an Interested Party in the Proposed Finding
The CIT asserts that by participating as a third party in the Federal acknowledgment process,
Quinault is trying to protect its claims to be the sole successor in interest to Cowlitz lands on
Quinault Reservaion (CIT Final Submission 1999, 1). In discussing this decades-long argument.
CIT aims both to undermine Quinault’s credibility and to question Quinault’s interested party
status which gives them special standing during the administrative appeal process.

a. CIT Position. CIT stated that:

... . the Quinault opposition is unrelated to the facts of Cowlitz tribal existence,
but rather is rooted in a desire to preserve its tenuous hold on claims to be the
exclusive governing body of the Quinault Indian Reservation -- a federal reserve
which was set aside for eight tribes of which Quinault was only one. Cowlitz was
another (CIT Final Submission 1999, 1).

[t also allege that the:

(Quinault tribe] offered to Cowlitz tribal members some 16 months ago that the
Quinault Tribe would not oppose the Cowlitz Petition if the Cowlitz Tribe would
cede to Quinault all of its claims and entitlements at the Quinault Indian
reservation. That the Cowlitz rejected this modern version of a Modest Proposal
is apparent from the fact that this Final Submission is even necessary (CIT Final

Submission 1999, 2).

b. BIA Analysis. This issue raised by CIT is not a valid objection to recognizing Quinault’s
interested party status, as the motivations of an interested party are relevant under 25 CFR Part
83 only insofar as they establish “a legal, factual or property interest in an acknowledgment
determination” (25 CFR 83.1). If anything, CIT’s statements would support the BIA’s
determination that the Quinault Nation is an interested party to this petition because the petitioner
does acknowledge “claims and entitlements at the Quinault reservation,” which have been
litigated in the past. (See definition of interested party in the acknowledgment regulations at
83.1.). The comments of Quinault are evaluated according to whether or not their statements are
supported by evidence not whether or not the statements are made by individuals or entities with
a vested interest in the outcome.

2. Quinault Issues Concerning FOIA (Quinault Issues 18, 17, and 13). Quinault

10
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administratively appealed and then litigated its original FOIA request for all of the Cowlitz
documents. It is now appealing the District Court’s decision to protect from disclosure the
Cowlitz rolls and numerous documents with individuals’ genealogical information

a. Quinault’s Assertions Concerning Delaved and Limited FOIA Response. Quinault asserted
that it has been prejudiced by the BIA’s failure to provide more than a fraction of the records
which are not claimed to be exempt from disclosure (Quinault Memorandum 1997, 33 (issue 18).
The petitioner renlied (CIT Response 1998, 18-19).

1. Quinault’s Position. Quinault stated:

.. . it appears that the Bureau has failed to produce more than 20,000 pages of
nonexempt records. See accompanying letter. The failure of the Bureau to make
available to the Nation in a timely manner all of the records in its possession
which are not claimed to be exempt from disclosure has significantly prejudiced
the Quinault Nation’s ability to effectively comment on the proposed findings
(Quinault Memorandum 1997, 33).

A year later, Quinault referenced “approximately 12,000 pages of additional documents relating
to the Cowlitz petition obtained from the Department in connection with Quinault v. Gover”
(Quinault Memorandum 1998, 1) and stated that:

The revisions and supplemental materials contained herein are largely based on
the approximately 12,000 pages of additional documents relating to the Cowlitz
petition cbtained from the Department in connection with Quinault v. Gover,
additional research and analysis conducted by Nicklason Research Associates
(NRA), and on an improved understanding of the proposed findings as the result
of a meeting on the record held November 23, 1998 (Reich to Gover 12/12/1998).

ii. CIT Commert. Originally, while stating that the Quinault claim that “some 20,000 pages of
Cowlitz material have not been produced™ was beyond their knowledge, CIT added that, “if there
were 30,000 pages of Cowlitz materials in the BAR files — as the Quinault assert — this is an
impressive collection of information about the tribe and further evidences tribal existence and the
external acknowledgment of that fact” (CIT Response 1998, 18-19)."

'" In 1999, CIT added: The lack of professionalism and discretion in the [Nicklason Research Associates]
work product is underscored by examining the 12,000 pages of "new" materiais which the Quinault attorney
proclaims to have firrther undermined the Cowlitz case for acknowledgment. The best that can be said is that Ms.
Killian has submitted thousands of pages previously produced by the Cowlitz Tribe, which pages bear marginal
notations and page numbering affixed by the Cowlitz Petition Team; further, much of the other "new" materials
consists of extensive runs of pages of data which surrounded relevant Cowlitz information presented by the Tribe in
more succinct formats such as Dr. Verne Ray's Handbook of Cowlitz Indians (Cowlitz Appendices A-654-732).

. : 11
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CIT s comment 4.s0 asserted that the 12,000 so-called new documents were already in the record
or irrelevant: “Almost all of the 12,000 document ‘treasure trove’ consists of (1) copies of the
Cowlitz materials submitted to BAR, (2) materials researched by BAR and furnished to
Nicklason Research Associates and (3) materials otherwise irrelevant to any issue discussed by
the Quinault attomeys”™ (CIT Final Submission 1999, 5-6).

iii. BIA Analvsis: All of the materials due to the Quinault under the FOIA, which are not
protected by FOIA exemptions the Privacy Act, have been released, and the Quinault have been
given an opportunity to comment on them . The BIA agrees with Cowlitz that much of this
material available under FOIA has been provided at least two three times. Quinault’s numbers of
20,000 and 12.000 seem to be based on early high estimates of the size of the Cowlitz file and do
not take into consiceration the duplication that occurred when the BIA reproduced the record a
second time during the litigation. However, some documents have not been made available 10
Quinault because their release is prohibited by statutes that protect individual privacy.
Documents are withheld under provisions of the Freedom of Information Act (FOIA) which
allow discretionary withholding of documents the release of which would discourage the free
exchange of ideas among decision-makers (see below).

b. Withholding of Documents Protected by the Privacy Act. The Quinault state that “The. . .
Nation Has Been Prejudiced by the Bureau of Indian Affairs’ Refusal to Provide Copies of
Membership Lists and Genealogical Information.” (Quinault Revised Memorandum 1998, 47
(issue 17); Quinault Memorandum 1997, 33 (issue 17); Reich to Gover 11/17/1997, 2-4). The
petitioner replied (CIT Response 1998, 18).

i. Quinault’s Position. Quinault stated that, “The Bureau’s refusal to make available copies of
membership lists and genealogical information has prevented the Quinault Nation from critically
evaluating and effectively commenting on the Genealogical Technical Report and related
proposed findings”™ (Quinault Memorandum 1997, 33). They are requesting the release of the
petitioner’s rolls because they believe that without rolls, they could not analyze the 1973
membership changes which they believed were a central issue in the decision. Quinault Attorney
Richard Reich questioned the accuracy of the GTR’s treatment of the 1973 changes in
membership and the enforcement of the 1/16th Cowlitz blood rule in the constitution in 1974.
He stated: “Significantly, the Quinault Nation has been prevented from conducting an
independent evaluztion of the tribal heritage of petitioner’s membership and changes in
membership that may have occurred because of the Bureau's refusal to release membership lists
and genealogical information even though this information is central to many of the proposed
findings” (Quinault Revised Memorandum 1998, 8n10).

ii. CIT Comment. CIT noted that Quinault access to these materials was in litigation, which had
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been “initially resolved adversely to Quinault claims™ (CIT Response 1998, 18).

iii. BIA Analysis. These issues are currently in litigation on an appeal brought by Quinault. after
materials they sought were denied to them in court (Quinault vs. Gover.) The best statement of
the Government's most current position is found in the briefing submirted September 11. 1998.
Although the Bureau has some discretion concerning information that may be released under
FOIA, the Privacy Act circumscribes by law release of much of the information, including highly
personal data such as ancestry, addresses, birth dates, marital statuses, adoption statuses, and
blood degrees, that the Quinault response discusses. The Department’s 1998 brief in support of
summary judgment stated:

'The information that the Quinault Nation seeks is of the most personal and
intimate nature. In general, a genealogical record describes the essence of who are
the listed individuals: who are their parents, children, and spouses, how much of a
certain ethnicity runs in their blood, who they have chosen to associate with, and
what choices like divorce, marriage, re-marriage, or childbearing they have made.
They are the facts of an individual’s life that show where and how he or she came
to be. Together, these records create the road map that allows another individual
to research the personal family history and intimate details of the private lives of
the listed individuals. Among other things, these documents reveal marital status,
illegitimacy, ethnicity, age, incest, and child adoption (Quinault v. Gover, Federal
Defendants’ Memorandum of Points and Authorities in Opposition to Plaintiff’s
Motion for Summary Judgment and in Support of Federal Defendants’ Cross-
Motion for Summary Judgment - 7-8, Sept. 11, 1998).

The district court agreed that quinault had no right to obtain the documents which were withheld.

¢. Role of BIA vis-a-vis Interested Parties.
i. CIT Position. CIT asserted that Quinault questions do not displace the [Government’s] role in
determining the reasonable validity of the facts (CIT Final Submission 1999, 40 (issue VIII)).
This assertion by the petitioner pertained to the controversy resulting from Quinault’s desire to
access the material that had been withheld in the FOIA response. Petitioner stated that “[t]he
Quinault suggesticn that it has been unlawfully hampered in its attempts to attack the Cowlitz
Petition by not having access to federally-protected information is simply without merit” (CIT
Response 1998, 40).

li. BIA Analysis. The government addressed this point during the FOIA litigation:
.. . the role of interested parties is to submit information and arguments for the
Department to evaluate to reach an informed decision. On the other hand, it is

not an interested party’s right to review every scrap of information submitted by a
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petitioner .n an effort to produce some kind of “dissenting-determination.”
Rightly or wrongly, the Department is given the duty and responsibility by
Congress to analyze and weigh the evidence presented and reach a decision.
Interested »arties do not have that duty. Hence, they do not need the same raw
information, such as membership lists or genealogies, to play their role in the
process” (Quinault v. Gover, Federal Defendants’ Memorandum of Points and
Authorities in Opposition to Plaintiff’s Motion for Summary Judgment and in
Support of Federal Defendants’ Cross-Motion for Summary Judgment. - 8.
September 11, 1998).

The intent of providing the proposed finding for public comment is not so that the public can do
all of the government’s analysis over again, but so that it has enough information before it to
make knowledgeable criticisms. The Government’s position during litigation was that the
acknowledgment reports and summaries, which were detailed and discuss how evidence was
weighted, allowed the public to comment meaningfully on the findings and the decision.'*

d. Tapes of Anthropological Interviews.

i. Quinault’s Position. Quinault alleges that the BIA failed to provide copies of BIA Cultural
Anthropologist Mark Schoepfle’s interview tapes. Quinault asserted that it has been prejudiced
by BIA's failure to provide copies of interview tapes (Quinault Memorandum 1997, 22 (issue
13). The petitioner replied (CIT Response 1998, 14). The Quinault complain that their
difficulties responding adequately on the issue of researcher bias has been compounded by the
fact that the BIA has niot provided tapes of interviews in a timely manner (Quinault
Memorandum 1997, 22). Specifically, the Quinault argue that “{o]n November 14, 1997, the
Bureau for the first time provided the Quinault Nation with redacted copies of the tapes of seven
interviews for which no transcripts were prepared.” At the same time, they also complained that
“the Bureau has nct provided tapes of the other interviews, including those cited in this Affidavit
despite a specific request by the Quinault Nation for a complete set of interview tapes in July
1997, and a Bureau response in August 1997, agreeing to do so as soon as the tapes could be
redacted” (Quinault Affidavit of Prejudice 1997, 2-3nl).

it. CIT Comment. CIT commented that the issue was in litigation, adding that the Quinault
argument was “specious” (CIT Response 1998, 14).

iii. BIA Analysis. Time has now cured this particular complaint; Quinault did receive redacted
copies of all tapes and all transcripts in time to incorporate them into their 1998 comments.

'®+With respect to technical reports, a gross analysis of membership is provided. The reports do not
discuss the ancestry of specific individuals” (Quinault v. Gover, Fed. Defendants’ Memorandum of Points . . . . -22,
September 11, 1998).
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However. the Quinault have had either redacted written transcriptions or copies of all interview
tapes since shortly after November 13. 1997.

Quinault received as part of the original Apnl 2, 1996, FOIA response, redacted transcriptions of
all but eight of the interviews used by the BIA in evaluating the Cowlitz case.

Quinault made a specific request for copies of the actual tapes on July 28, 1997. On November
13. 1997, redacted copies of the eight untranscribed tapes were sent to Quinault. The Quinault
then had redacted copies of all Dr. Schoepfle’s field interviews in either transcribed written form
or on audio tape. Subsequent shipments of redacted copies of the already transcribed tapes were
sent December 5, 1997, December 16, 1997, December 23, 1997, December 27, 1997, and finally
February 10, 1993. Therefore, the Quinault had redacted copies of all audio tapes made by the
BIA anthropologist soon after February 10, 1998, when BIA made the last shipment.

According to the court stipulation, the period for additional third-party comments was extended
to December 14, 1998, which gave Quinault more than ten months to analyze the interview
materials in their entirety.

3. Quinault’s Adequacy of Time for Research.

a. Quinault’s Position. Quinault asserted that the BIA did not grant sufficient extensions of time
in this case, when more liberal extensions had been granted in other cases (Reich to Gover
11/17/1997).

b. BIA Analysis. this concern was addressed why by court stipulation the third-party comment
period was reopened September 29, 1998, and closed December 14, 1998, it was followed by an
additional 60-day period for the petitioner to respond to the third party comments, which closed
February 12, 1999 (see section I.A.2.a. of this report, above). The preparation of the final
determination began February 19, 1999, by stipulation of the court.

The Quinault had the standard 180 days of comment period, a three month extension, and a court
stipulated reopening of the comment period for 75 days. This is equal to more than 11 months
during an overall 19-month period. The Quinault did not raise this concern again in their 1998
response.

B. Methodological Issues. Quinault asserted that the proposed finding which found that the
Cowilitz constitute a distinct community is tainted by actual bias (Quinault Revised
Memorandum 1998, 33-34 (issue 12); Quinault Memorandum 1997, 21-22 (issue 12); Reich to
Gover 11/17/1997, 1-2; Quinault Affidavit of Prejudice 1997). The petitioner replied (CIT
Response 1998, 14).

1. Quinault’s Assertions Concerning Alleged Bias of BIA Anthropologist.
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a. Quinault’'s Position. Quinault alleged that certain statements in interviews show bias in favor
of acknowledgment on the part of one of the BIA researchers. Quinault quoted a phrase spoken
by Dr. Mark Schoepfle. BIA cultural anthropologist, in a field interview. Quinault rephrased his
words: “working with the petitioner to ‘strengthen the petition’ . . . [to make] "a strong case
against the written evidence' which Dr. Schoepfle believed did not support the petitioner's
claims™ (Quinaul: Affidavit of Prejudice 1997, 2).

Quinault asserted that this alleged bias is cntical because it would affect “weight given
information from his interviews.” In 1998, Quinault reiterated this position, stating that the
proposed finding’s “conclusions are not based on probative evidence in the record. Rather, this
characterization of the membership change is based on the work of the Bureau’s anthropologist
which as set forth in the Affidavit of Prejudice is tainted by actual bias” (Quinault Revised

Memorandum 1998, 36). Quinault stated more extensively that:

The analysis of modern community is based [on] petitioner’s claims of significant
social relationships between its members and significant social interaction broadly
among the membership under 25 CFR 83.7(b)(1)(ii). SUCPF at 23. The
conclusion that there is “weak,” but sufficient social interaction to support a
finding of community is based in large part on “extensive direct interviewing” of
the petitioner’s members by the BIA anthropologist. SUCPF at 25; see also,
SSUCPF at 31. In light of the personal bias expressed by the BIA anthropologist,
Dr. Schoepfle’s conclusions drawn from his work cannot be considered reliable
evidence of what the findings concede is “weak” social community (Quinauit
Revised Memorandum 1998, 33; see also Quinault Memorandum 1997, 21-22).

b. BIA Analysis. EIA’s goal is to formulate as accurate and complete an evaluation as possible.
As quoted by Quinault, in this particular field interview, held July 25, 1995, Schoepfle's actual
words as shown in a transcript of the tape produced by him were:

“The whole consideration will . . . will square things off against the written
evidence. That’s why I have had to interview thoroughly and ask questions
repeatedly.” [14.09. I must make a strong case against the written evidence.]
(Quinault Affidavit of Prejudice 1997, 3).

Quinault has extractzd these few words and phrases to remove them from their context.

The Anthropological! Technical Report (ATR) and Dr. Schoepfle’s interview transcripts
demonstrate that he explained in considerable detail the purpose of the research to the petitioner
and to the individuals he interviewed during the field trip. The purpose of the field research was
to use ethnographic methodology to characterize as fully as possible the modern Cowlitz
community and political organization, primarily the mandatory criteria 25 CFR 83.7(b) and (c),
respectively, topics poorly documented in most petitions.
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1

[n all cases, the informant(s) were free to answer the questions from evaluators any way he or she
considered appropriate. The researchers then phrased follow-up questions to elicit further detail
on what the inforrnant had already mentioned. Such follow-up questions were often in
conversational form. Only after the interviewer determined that the informant had completed his
or her answer (i.e. had run out of things to say) did the interviewer ask particular questions about
what another member had mentioned.

In the procedural zontext, the BIA researchers do try to base the recommendations on the most
complete set of data possible. The fact that the field worker pushes individuals for more data,
does not mean that the answers will be viewed as evidence for or against acknowledgment. In
other cases, the anthropologist’s efforts to collect data have resulted only in collecting data which
does not support acknowledgment, e.g. declarations by individuals that they do not know other
members or interact with them, that they only recently learned they had Indian ancestry, or that
they have never voted or attended an annual meeting. Actually, an exampie used in the Quinault
affidavit to document bias illustrates that the interviewer (RES) attempted to obtain more detail
on what the individual being interviewed meant by certain colloquial terms denoting various
aspects of social interaction. The italicized remarks were intended and taken as encouragement
to describe what this person saw as the social organization of the Cowlitz from his own
standpoint, not a reflection of bias by the interviewer.

RES this is entirely background. Would you feel more comfortable if we didn't talk about it?

SA No, because of this controversy that seems to be developing in the tribe, (21,23) with
Jerry Bouchard and that crew. What their agenda is, [ don’t know. But they are
artempting to develop a following where they can move in and take over the tribe, seems
like to me. That’s my perception. And it’s kind of frightening to me, because the shit
hasn’t hit the fan yet. Wait until the government gives us eight million dollars, or
whatever it is, or we’re totally recognized.

RES We 're here to strengthen the petition. That's what we 're here for. This is our
golden opportunity. They don't get much better. We're all here at the same place,
working in the same area, thinking about the same things. But so, you're saying that the
elders are dving off. and you 're concerned that they won 't see the day things turn out
well. . ..

Characterizing the petitioner fully is crucial to accurate decision making. Interviews make it
possible for the petitioner to provide evidence documenting their petition, and to insure that their
position is as fully explained as possible. The fact that the burden to provide this information is
on the petitioner.

Because of time lirnitations for a petition’s evaluation, ethnographic information on the modern
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community is collected primarily through interviews. These interviews tend to reflect the
speaker’s knowlsdge and judgment. Such information is important to the body of evidence used
in evaluating the petition because it provides information that explains existing documentation
and other informztion that may be important in evaluating the petition.

After Dr. Mark Schoepfle took a job with another Interior agency in 1998, a second cultural
anthropologist, Holly Reckord, was assigned to work on the case, and as a part of that
assignment, undertook ten days of fieldwork in western Washington. She held interviews with
some of the same Cowlitz members who had previously talked with Schoepfle. She also
interviewed some individuals he did not. In practice, BIA researchers rarely have the opportunity
to revisit a research site. However, when new researchers have been assigned to a case in
progress, they usually undertake new fieldwork to familiarize themselves with the case. The
existence of a second field session done by a different anthropologist, the evaluation of the
existing material for purposes of the final determination by a second anthropoogist, and the peer
review within BAR that occurs on recommended decisions, minimize the effect of any person’s
alleged bias.

2. Quinault’s Assertions Concerning Misrepresentation of Documentary Evidence.

a._Quinault’s Position. Quinault criticizes the anthropologist’s interpretation of the data, stating
that the “ATR [Anthropology Technical Report] either glosses over or misrepresents
documentary evidence that is contrary to its thesis in a biased effort to make the strongest
possible case for pstitioner in the face of contrary evidence” (Quinault Affidavit of Prejudice
1997, 4).

b. BIA Analysis. An extended discussion of the separate evidentiary issues raised by Quinault
will be addressed in context in the body of this report, sections III, IV, and V.

3. Quinault’s Assertions that the 1973 CIT Membership Changes Are Treated Differently in the
Genealogical and Amithropological Technical Reports to the Proposed Finding (Quinault
Revised Memorancum 1998, 36; Quinault 1997, 5-6; Quinault Affidavit of Prejudice 1997, 5-7).

a._Quinauit’s Position. Quinault argued that in discussing the 1973 exclusion from CTI/CIT
membership eligibility of persons “enrolled in other Indian tribes and those with less than 1/16
blood guantum” (Quinault Affidavit of Prejudice 1997, 5 [emphasis added]), the ATR asserted
“that these changes ‘affected only a small number of people.” ATR at 8" (Quinault Affidavit of
Prejudice 1997, 5)." The Quinault 1997 Affidavit of Prejudice states concerning the dual

¥This passage was from the Summary of the Evidence for the ATR. The full paragraph reads:

Also in 1973, the Tribal Council passed resolutions, approved by the General Council to exclude
from the membership individuals who (1) were enrciled with other Indian tribes, and (2) had a
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enrollment restriction and the blood quantum restriction:

Citing the Genealogical Technical Report, also adopted by Assistant Secretary
Deer, the ATR contends that Yakima enrolled Cowlitz were a “very small
proportion” of the Cowlitz general membership prior to 1973 and therefore the
dual enroliment restriction simply made the membership boundaries of the
petitioner more explicit by removing “more marginal families.””® ATR at 97.
Also citing the Genealogical Technical Report, the ATR contends that the blood
quantum restriction affected only a “few” individuals resulting in the elimination
of “peripheral members.””' ATR at 105 (Quinault Affidavit of Prejudice 1997, 5).
[footnotes added]

Quinault compared this to the GTR, stating that it called the removals “dramatic”® and involving

biood quantum of less than /16 Cowlitz Indian. Federal testimony about the first decision in
1974 showed that it divided the general membership, both within some family lines, and between
family lines. While the decisions affected only a small number of people directly, interview
information from 1989 and 1995 shows that these divisions still remain unreconciled, and have
encouraged some extended family groups to remain active in the Tribal Council to protect their
membership status (CIT PF 1997 ATR, 8). [emphasis added)

2The actual passage read: “The Genealogical Technical Report shows that the Yakima-enrolled Cowlitz
were a very small proportion of the Cowlitz general membership from the beginning of an official organization in
1911 to 1973. Thus, the dual enrollment restriction simply made more definitive the boundaries of the petitioner by
removing more marginal families” (CIT PF 1997 ATR, 97). [emphasis added])

2'The actual passage read: "Again, the Genealogical Report shows that the quantum restriction affected
few members direcily, made more explicit the boundaries of the petitioner's group, and eliminated peripheral
members. [n this case the peripheral members were primarily those metis descendants who had married non-
Indians or non-metis for several generations. However, it did affect the descendants of a few families who had been
active politically. One example concerns the descendants of James Sareault, . . . ." (CIT PF 1997 ATR, 105).
[emphasis added]

22» Another aspect of the "metis” issue in analyzing the petitioner's membership through time is that until
the constitutional changes in 1974, many Cowlitz metis families that had continued to live in Lewis and Cowlitz
Counties, Washington, remained consistently active in the Cowlitz tribal organization, even when their
genealogical tie to the tribe came through a remote ancestress and all subsequent marriages in their family lines had
been to non-Indians. When the requirement for 1/16 Cowlitz blood quantum was adopted in 1974 and subsequently
enforced in practice, the structure of Cowlitz membership changed significantly (see discussion below). Several
locally resideat Lewis County, Washington, and Cowlitz County, Washington, family lines that had heretofore
been active in the affairs of the Cowlitz organization were no longer eligible for voting membership. The post-1974
Cowlitz membership lists differ dramatically from the 1968 and prior lists not only because of the exclusion of the
"Yakima Cowlitz" families by forbidding dual enroliment, but also because of the removal of many metis family
lines from voting membership (CIT PF 1997, GTR 13). [emphasis added}
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“many families” who had previously “unquestionably™** been active in the petitioner (Quinault
Affidavit of Prejudice 1997, 5). [footnotes added] Quinault subsequently reiterated that:

... the statement that only relatively few individuals who had been active were
affected is directly contradicted by the Genealogical Technical Report

. ... Significantly, where the Anthropological Technical Report offers the opinion
that only a “few” persons who had been active in Cowlitz activities were affected,
it cites the Genealogical Technical Report. This is a gross mischaracterization of
the opinions of the Bureau’s genealogist who concluded that many previously
active families were removed from membership and who characterized the change
in membership as “major,” “significant,”** and *‘dramatic” (Quinault Revised
Memorandum 1998, 36). [footnotes added]

"

b. BIA Analvsis. The 1973/74 actual situation was complex, but the GTR and ATR discussions
of membership changes in those years made specific distinctions which may have been difficult
for readers to understand. These distinctions were discussed at the formal meeting. The
discussion below highlights some of the important distinctions that need to be made to fully
understand the membership changes and clarifies the language used in the PF technical reports.
The GTR generally analyzed the significance such changes had on tribal descent, asking whether
the petitioner descended from the same group of ancestors in similar proportions before and after
the enrollment limitations had been put into effect. The ATR studied the significance the
changes had for the social and political community of the petitioner. Adding confusion, the
Quinault arguments also tended to confuse what the two reports said about the effects the two
changes -- one re.ating to dual enrollment, the other to blood quanta -- had on two separate
segments of the pre-1973 membership. These segments were the Yakima descendants for whom
dual enrollment was the central issue and the metis descendants for whom the 1/16th blood

BuWhen the *1/16 Cowlitz’ blood quantum rule was adopted in the 1974 constitution and subsequently
enforced, many locally resident families who had heretofore been active in the Cowlitz Tribe of Indians
organization no longer qualified for voting membership" (CIT PF 1997, GTR 84). [emphasis added)

"Unquestionably, many of the persons in the ‘Yakima Cowlitz' group were enrolled in the Cowlitz Tribe
of Indians during the period 1950-1973, holding membership cards (Legal Services Office of the Colville
Confederated Tribes ta Schlick, June 13, 1974) and participating actively” (CIT PF 1997, GTR 92-93). [emphasis
added)

#The major fluctuation in the size and composition of the petitioner is the contrast between the CIT's
pre-1973 and post-1974 membership rolls. At the June 2, 1973, annual meeting, the CT] membership voted to
exclude from receipt ¢f judgment fund awards those persons who had up to that time been CIT members, but who
fell into the following categories: (1) persons previously allotted land or receiving funds from other tribes; (2)
persons currently enrolled elsewhere (these applied primarily to the "Yakima Cowlitz"); and (3) Cowlitz
descendants with less than 1/16 blood quantum (because of provisions of Public Law 9358). These provisions were
incorporated into the 1974 constitution, as discussed above, resulting in a significant change in the enrolied
membership” (CIT PF 1997, GTR 39-40). [emphasis added]
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requirement was most important.

For purposes of preparing both the proposed finding and the final determination, the BIA has had
no access to the rnembership lists of the Yakima Cowlitz organization. However, on the basis of
statements by members of this organization during the 1970's, its membership is more than
double that of the petitioner. This number is considerably larger than that of the individuals
unaccounted for ini the current membership who appeared on the various claims lists prepared by
the CTO and the CTI between 1914 and 1969. The GTR pointed out that many so-called
“Yakima Cowlitz” have no documentable Cowlitz ancestry (CIT PF 1997, GTR 93), and had
never really been part of the Cowlitz. Although some had participated activiely in Cowlitz (GTR
92-93), dropping them from the so-called membership list had no impact on the genealogical
continuity of the Cowlitz. For example, the specific family lines affected by that requirement
were large, comprising numerous individuals. However, only a few persons from these family
lines, not the entire groups of descendants of these family lines, had been active in Cowlitz tribal
matters. A better phraseology would have been, “a few politically active descendants of the
affected family lines.”

Additionally, Quinault pulled specific words used in the GTR out of context, even though it
quoted and cited the statements as a whole accurately (Quinault Memorandum 1997, §; citing
GTR 13, 39-40, &4). In one passage found on page 84 of the GTR, the word “significant” did not
apply only, or even primarily, to the topic of 1973/74 membership changes: rather, it occurred in
a discussion of how descent from pre-treaty lineage configurations might impact three areas,
specifically::

(1) understanding the structure of the Cowlitz tribe as it existed in
1855 at the date being used for previous unambiguous Federal
acknowledgment for this proposed finding; -

(2) clanfying the issue of “descendancy” from the Cowlitz tribe as
it may impact the distribution of ICC judgment award funds to
persons descended from the Cowlitz Tribe “as it was constituted in
1863"; and

(3) defining the effective meaning of the petitioner’s own
constitutional requirement of 1/16 “Cowlitz” ancestry to qualify for
voting membership (CIT PF 1997, GTR 84).

In the context of 1973/1974, this part of the GTR was considering neither the specific

membership charges nor their impact, but attempting to define the concept that the petitioner had
applied in order to put the changes into effect.

i. Dual Enroliment. The full ATR statement in which the phrase “marginal families™ appears is
on page 97. It clearly shows that the BIA anthropologist was, at this point, discussing the impact

of the dual-enrollment restriction on Yakima-enrolled Cowlitz families, rather than discussing
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blood quantum issues, as implied by the Quinault 1997 Affidavit. [t stated: “The GTR shows
that the Yakima-enrolled Cowlitz were a very small proportion of the Cowlitz general
membership frorr. the beginning of an official organization in 1911 to 1973. Thus, the dual
enrollment restriction simply made more definitive the boundaries . .. .” (CIT PF 1997, ATR
97). To accurately reflect the GTR in discussing the Yakima Cowlitz issue, the anthropologist
should have writtzn “‘a small proportion of the active membership” of the CIT, rather than a
small proportion of the “general” membership. The ATR statement was made in the context of an
analysis of the impact of the dual enroliment prohibition decision as causing dissension “between
the families of certain subgroups, such as the Lower Cowlitz [yalls and Wannassays, against
other members” and “within some family lines™ (CIT PF 1997 ATR, 97). This discussion in the
ATR was not meant as a statistical analysis, but focused on how the membership eligibility
changes affected the overall character of the petitioner’s core of active members.

The GTR stressed that the Yakima Cowlitz who were separated from the petitioner membership
after the 1973/74 membership changes® appeared to be, on the basis of evidence available,
descended from only two major families:

Within the limits of the material available to the BIA researcher, it appears that
some persons whose names appeared on the 1974 Yakima Cowlitz petition
descended from families which in the 19th and early 20th centuries were clearly
among the historical Cowlitz population, but which are now enrolled at Yakima
(Iyall, Castama, Satanas, Eyle, etc.). . . The majonty, however, appear to belong to
two other family lines: Katell descendants and Umtuchs?® descendants (CIT PF
1997, GTE. 91). [footnote added]

The GTR then supports the ATR, in finding that although the 1973/74 membership rule changes
concerning dual enrollment directly affected only a few people (such as Emma Mespli) who had
been active in the CTO or CTI up to that date, other members who continued to be active in the
CIT after 1973/74 were indirectly affected, in the sense that they had Yakima-enrolled relatives
who were impacted by the changes (for example, the Wannassay and Wilson families). Thus, the
ATR’s findings that the 1973/1974 dual enrollment rule affected a group which comprised only a
small proportion of the active Cowlitz membership, while most of those excluded had been
peripheral to the Cowlitz organization, is supported by a body of evidence provided also in the
History Technical Report (HTR) and Genealogy Technical Report (GTR.) See the more detailed

3nSince 1974, the relationship between the petitioner and the ' Yakima Cowlitz’ organization has been
acrimonious. For discussion, see the Historical Technical Report and Anthropological Technical Report to this
proposed finding” (CIT PF 1997, GTR 93).

20One "large z:omponent of the * Yakima Cowlitz'" . . . "consists of families claiming descent from Chief
Umtux of the Lewis River band. These individuals, descended through the Umtuchs and Charley families, have
been enrolled at Yakima for many years” (CIT PF 1997, GTR 92).
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discussion in sections V. and VI., below.

ii. Blood Quantum Requirements. The Quinault Affidavit presents the GTR's description of the
1973 changes in membership as ‘dramatic’ and ‘significant’ involving ‘many families’ who had
previously "unquestionably’ been active in the petitioner”(Quinault Affidavit of Prejudice 1997,
5). The Affidavit then quotes the GTR to support its position:

When the requirement for 1/16 Cowlitz blood quantum was adopted in 1974 and
subsequently enforced in practice, the structure of Cowlitz membership changed
significantly (see discussion below). Several locally resident Lewis County,
Washington, and Cowlitz County, Washington, family lines that had heretofore
been active in the affairs of the Cowlitz organization were no longer eligible for
voting membership. The post-1974 Cowlitz membership lists differ dramatically
Sfrom the 1968 and prior lists not only because of the exclusion of the ' Yakima
Cowlitz” families by forbidding dual enrollment, but also because of the removal
of many metis family lines from voting membership (Quinauit Affidavit of
Prejudice 1997, 6; citing CIT PF 1997, GTR 14). [emphasis in Affidavit].

The language of the PF requires clarification. The GTR did not mean to imply that “many metis
family lines” applied to all of the descendants of any particular ancestress and that they were all
excluded from voting membership. After 1973/74, the CIT membership continued to contain
descendants of all the major Cowlitz metis family lines. To further clarify, within the basic
Cowlitz ancestral rnetis family lines (as a genealogical category), a number of metis extended
families, or sublines, but not entire descendancy lines, no longer met the 1/16 Cowlitz blood
quantum requirement. Only a few of these “members” who were removed from voting eligibility
in 1973/74 had been active in tribal affairs (as a political and social category). Many names had
appeared only once or twice on claims lists prepared in anticipation of a descendency-based
distribution of the ICC judgment award (see below). By contrast, in the case of families that had
been part of the tribe socially, several of these persons removed from voting membership in
1973/74, and their descendants, still hold Cowlitz “Red Card” or non-voting membership, and
continue to maintain connections to the tribe socially (see also section VII).

“Several locally resident families” does not equate directly to “many families,” a description used
by the GTR in another context.?’ The Affidavit also fails to quote the sentence immediately

’Quinault removed part of the ATR discussions out of the context in which they were written. At no point
in discussing the impact of the 1/16 blood quantum requirement did the BIA anthropologist write that "only
relatively few individuals who had been active were affected . . ." (Quinault Revised Memorandum 1999, 36).
Rather, the anthropologist referred to "descendants of a few families who had been active politicaily” (CIT PF 1997
ATR, 105). The specific family lines affected by that requirement (for example the Senn subline of the Plamondon
family and the Moravec subline of the Plamondon family) were large, comprising numerous individuals, the GTR
focus. However, onlv a few persons from these family lines, not the entire groups of descendants of these family
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preceding the quotz. The GTR had been disc'. ‘ng the impact of the 1973/74 removal from the
“green card” membership list of some specific Cowliitz metis families who, although
genealogically several generations removed from the Cowlitz ancestress, had because of their
geographical location in the Cowlitz River region, retained political ties to the Cowlitz tribe:

Another aspect of the “metis” issue in analyzing the petitioner’s membership
through tirr.e is that until the constitutional changes in 1974, many Cowlitz metis
families that had continued to live in Lewis and Cowlitz Counties,
Washington, remained consistently active in the Cowlitz tribal organization, even
when their zenealogical tie to the tribe came through a remote ancestress and all
subsequent rnarriages in their family lines had been to non-Indians (CIT PF 1997,
GTR 15).

The point the GTR was making was that unlike many of the other distantly descended metis
families who had moved to other regions in Washington, or out of state, these specific family
lines had not broken their political ties to the Cowlitz tribe by the early 1970's.2®* Therefore, the
blanket extension cf the 1/16 blood quantum requirement to them, as well as to the truly
peripheral Cowlitz metis families, generated injured feelings among a significant proportion of
the membership. For purposes of the preparation of the technical reports for the proposed

finding, this phenomenon was particularly significant in the case of the Sareault family line and
the consequent inaccessibility of the CTO and CTI documents kept by James E. Sareault after the
expiration of his tertns as president and vice-president.

ili. Summation. These 1973/74 membership changes did not affect the basic character of the
petitioner or make it a totally different group. They merely defined the standards for membership
eligibility. Most of the persons excluded had never been active in the CTO or CTI, but had filled
out forms to have their names included for claims purposes (see discussion in Section VI).

While the ATR discussed the social and political implications of these changes, the GTR

lines, had been active in Cowlitz tribal matters, the ATR focus. A better phraseology would have been, "a few
politically active descendants of the affected family lines."

An example would be Mary Senn, who was CTO secretary in the 1920's and 1930's, and whose
grandchildren were excluded in 1973/74 under the 1/16 Cowlitz blood quantum provision. Other of the families
whose genealogical distance was equal had in fact distanced themselves socially. The removal of these few specific
family lines that had remained right around Cowlitz Prairie and/or had continued to maintain social ties with the
tribal core has continued to have repercussions for the CIT. The excluded families who had been active resented the
blanket application of the 1/16 blood quantum, while many other people who remained inside the membership
eligibility boundaries also resented it because they knew these people well.

In other words, these passages were talking about the exceptions to the rule. There was no indication that
the exclusion of the large number of persons who were on the 1966/69 CIT list only for purpose of participation in
the pending claim caused internal dissension within the petitioner, although the affected individuals complained.
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focused on the irmnpact of the new eligibility provisions on the overall genealogical character of
the group, and on the size of the unofficial prior membership lists that it had maintained. Both
the dual enrollment provision and the 1/16 blood quantum requirement did impact a few people
who had been active in organizational activities and who had either, or both, close social and
kinship ties to people who remained inside the CIT. The ATR and GTR agreed that while
numerous individuals, including a few active individuals, most notably James Sareault and
Emma Mespli, were removed from the petitioner’s membership lists after 1973, the changes had
little effect on the overall nature and organization of the petitioner.

4. Quinault’s Assertions Concerning Selection of Interviewees.

a. Quinault’s Position. Quinault criticized the selection of those interviewed by the BIA

anthropologist Dr. Schoepfle, arguing that the views of leaders (those most involved) were
overrepresented, and that those interviewed were not objective:

Dr. Schoepfle’s work is also flawed [because tjhe individuals which he selected
for interviews are mostly, if not exclusively, “leaders” and other individuals active
in the Cowlitz efforts to obtain recognition. No effort was made to select
“average” Cowlitz members. Given the self-interest of Dr. Schoepfle’s
informants and the fact that the individuals selected for interview were
undoubtedly aware that the Department had twice advised the Cowlitz in “obvious
deficiency letters” that their petition materials lacked sufficient evidence of
“community,” uncorroborated statements by Dr. Schoepfle’s interviewees should
be viewed with healthy scepticism. Moreover, Dr. Schoepfle’s “sample” was not
representative of the “average” Cowlitz member, it is impossible to generalize
regarding the broader Cowlitz membership from the information gleaned by Dr.

Schoepfle from “leaders” even if it is credited at face value (Quinault Revised
Memorandum 1998, 34.)%°

b. CIT Comment. CIT commented that when, “one has neither the law nor the facts, it is time to
attack the messenger. Such an ad hominem attack is the Quinault response . . . .” (CIT Response
1998, 14).

c. BIA Analysjs. This criticism from Quinault is based on the premise that the sample was
unrepresentative and that Cowlitz interviews are biased because the individuals are aware of the
stakes. ‘

The BIA researchers have only limited time in the field. It is standard practice for them to

2This issue was not raised in the Quinault Affidavit of Prejudice 1997.
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interview those people, whether petitioner members, officers, elders, or others, even non-
members, who are most knowledgeable about the petitioner’s activities. The BIA anthropologist
never aimed to in:erview the “average” Cowlitz. Dr. Schoepfle collected and utilized qualitative
data through direct observation in open-ended field interviews, often using knowledgeable or
~key informants,” sometimes not. This allowed him to validate information on a wide range of
issues in a short period of time. Although the sample as such may be unrepresentative of the
entire tribe, it does not preclude its usefulness for these purposes. The use of “key informants” is
standard anthropological methodology.

It would be difficult for all of these individuals to fabricate a unified misrepresentation to Dr.
Schoepfle or other experienced field researchers and create the impression of wide-spread social
interaction where none exists, even if they wanted to. Dr. Schoepfle and Holly Reckord after
him, found that while the petitioner’s members whom they interviewed disagreed on many issues
central to their organization, their descriptions of activities, meetings, and undertakings of their
group were useful to understand the modern social and political organization of the petitioner.
For example, in descriptions of the major arguments or the progression of events surrounding the
Bouchard/Barnett power struggle, individuals have at hand certain sets of facts. These personal
sets overlap in part with the sets of other individuals. No single individual knew or remembered
everything that occurred. They only related what they saw and remember during their interviews.
The interviews rarely contradicted one another, and they were corroborated by written materials
such as meeting m:nutes, correspondence and newsletters. As a whole, all of these sources
tended to extend the description of events beyond what a single individual may remember. When
contradictions did arise or the interviewer detected inconsistencies within an interview, the
researcher asked others questions to determine as much as possible what had happened.

3. CIT's Argumenis Concerning the Qualifications of Quinault Researchers.

a. CIT Position. The CIT presented allegations concerning inadequate qualifications of Quinault
researchers (CIT Final Submission 1999, 3-6 (issue [); CIT Response 1998, 2-4), particularly in
regard to their competence to testify as expert witnesses in “any competent jurisdiction” (CIT
Final Submission 1999, 2), arguing that by taking contract research which “clearly was not
independent but rather worked to satisfy the assignment outlined by the Quinault Tribe, the
Quinaults then atternpt to construct an argument of legal counsel to further justify the opposition
articulated before any of the research or analysis was even begun” (CIT Final Submission 1999,
2).

CIT indicated that one of the researchers, Mr. Mark R. Leutbecker, had “assignments” from the
BAR (CIT Response 1998, 4n2) on prior acknowledgment cases.

b. BIA Analysis. Itisthe BIA’s position that acknowledgment decisions are based on the
evidence produced. Analysis and interpretations of this evidence are not accepted or rejected by
BIA experts without full evaluation. There is no requirement that petitioners hire “experts” in
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any particular field or in “‘acknowledgment” although some have. In a few cases. petitioners
have produced proficient research for petitions or responses without utilizing paid consultants.

(The Official Guidelines to the Federal Acknowledgment Regulations 25 CFR 83, September.
1997.) J

The BIA is not avwvare of any “assignments’” that Mr. Mark Leutbecker has had on behalf of
BAR. He has worked as a consultant on other Federal acknowledgment cases on behalf of
petitioners or third parties. He has not consulted for the BIA on this issue.

I1I. PREVIOUS UNAMBIGUOUS FEDERAL ACKNOWLEDGMENT.

The majority of the issues below were raised by Quinault and CIT in the context of unambiguous
previous Federal acknowledgment of the Cowlitz Indians under 25 CFR Part 83. Since many of

the arguments presented addressed both existence of historical facts and also the interpretation of
those facts, the discussion of the facts has been grouped here, arranged in chronological order.

Many of the issues raised by CIT did not pertain directly to the acknowledgment criteria under
83.7 as modified by 83.8. Rather, they focused on questions pertaining to rights of Cowlitz
allottees on the Quinault Reservation. This report takes no position on matters pertaining to the
use and government of the Quinault Reservation. CIT legal arguments pertaining to a later
possible date of unambiguous previous Federal acknowledgment have been addressed only in so
far as they impac the acknowledgment criteria.

A. Quinault’s General Challenge to 25 CFR 83.8's Modifications to 25 CFR 83.7.

1. Quinault’s Position. Quinault states:

The Bureau’s improper application of 25 CFR 83.8 to the Cowlitz petitioner is
further evidenced by the Bureau’s explanation in connection with the adoption of
the 1994 regulations that while the burden of evidence is reduced for previously
acknowledged groups under 25 CFR 83.8, “none of the changes made in. . . the
final regulations will result in the acknowledgment of petitioners which would not
have been acknowledged under the previously effective acknowledgment
regulations.” 59 FR 9380. The Bureau’s proposed findings in favor
acknowledgment [sic] of the Cowlitz are inconsistent with this explanation
(Quinault Revised Memorandum 1998, 9; see also Quinault Memorandum 1997,
5-6).

Quinault supported the above statement as follows:

27

United States Department of the Interior, Office of Federal Acknowledgement CTI-V001-D007 Page 63 of 243



Under the former regulations the petitioner would have been explicitly required to
demonstrare continuity of historic community. It would have been required to
demonstrate that the Cowlitz Tribal Organization, constituted [sic] a distinct
communitv. Even though the petitioner prepared its petition under the former
regulations. there is no evidence that Cowlitz Tribal Organization existed as a
distinct tribal community or that identified leaders exercised the kind of political
influence and authority required for acknowledgment. Thus the petitioner could
not be acknowledged under the former regulations (Quinault Revised
Memorandum 1998, 9; see also Quinault Memorandum 1997, 6).

[Gliven the manner in which the proposed findings seek to bootstrap prior federal
acknowled;ament of the petitioner on the development of a single merged tribal
community that included the Lower Cowlitz proof of a historic merged
community is essential in this case, notwithstanding the provisions of 25 CFR
83.8 (Quinault Revised Memorandum 1998, 9n11; see also Quinault
Memorandam 1997, 6n4).

2. BIA Analysis. Clearly, continuous existence is required even under 83.8, the previous
acknowledgment provisions of the revised regulations. However, petitioners with previous
recognition are entitled to a reduced burden of documentation under the revised regulations. The
preamnble to the regulations states:

For petitioners which were genuinely acknowledged previously as tribes, the
revisions recognize that evidence concerning their continued existence may be
entitled to greater weight (Preamble to 25 CFR 83 2/25/1994 Fed. Reg. 9282).

Thus, the fact that leaders of a tribal entity have been continuously identified in the record
byauthoritative sources is evidence which is entitled to greater weight than similar evidence for a
petitioner without & history of relations with the Federal government. Under the provisions of

83.8, the named leaders must have exerted political authority. The requirement of continued
existence under 83.7 remains under 83.8; the evidence, however, is weighed somewhat
differently.

In this case, by comparing various identifications of Cowlitz leaders by knowledgeable outside
observers and assessing the evidence of their activities, the proposed finding concluded that the
various leaders associated with the Cowlitz tribe, including its component subgroups and its
various formal organizations, had continued to exert political authority or influence on a
continuous basis. These leaders had been consistently identified as Cowlitz, Lower Cowlitz, or
Upper Cowlitz since the treaty-era (1855). No chronological breaks in the transfer of authority
from one identified set of leaders to the next occurred, and clear continuity characterized the
major transitions such as the appointment of new chiefs by the BIA in the 1870's, the
establishment of the CTO in 1910-1914, and subsequent reorganizations. At the crucial juncture
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of the establishment of the CTO, it was clear that the BIA-appointed leaders of both the Lower
Cowlitz and Upper Cowlitz bands participated in the establishment of the new organizational
structure.

The regulations specifically provide at 83.8 (d)(2) that for petitioners with unambiguous previous
Federal acknowledgment, the evaluation of the evidence need discuss the requirement of under
the provisions of 83.8 historical community (as contrasted with continuous political authority or
influence). See the specific discussions in section V. below.

B. Defining the 'ltsswe: Eligibility for Unambiguous Previous Federal Acknowledgment
under 83.8. :

1. Quinault's Position. Specifically, Quinault puts forth several lines of reasoning, which argue
that the petitioner does not meet the requirements of 83.8, and (Quinault Revised Memorandum
1998, 16-17 (issue 4), 3-12 (issue 2); Quinault Memorandum 1997, 10-11 (issue 4)*),
specifically to its earlier assertion that, “the Cowlitz petitioner does not meet the requirements of
83.8(d) because it is neither the same group as previously acknowledged nor a portion of the
previously acknowledged group” (Quinault Revised Memorandum 1998, 17; Quinault
Memorandum 1997, 11).

2. CIT Comment. The petitioner replied (CIT Response 1998, 4-6), also raising several new
issues on this topic¢ (CIT Final Submission 1999, 6-38).

3. BlA Analysis. "The BIA’s analysis will be presented under specific subtopics, below.

C. Interpretations of the 25 CFR Part 83 Regulations.

I. Theoretical Discussion: Applicability of Prior Unambiguous Federal Acknowledgment of a
Portion of an Amalgamated Group to the Group as a Whole.

a._Definition of Eligibility to Proceed under 83.8.
1. Quinault’s Position. Quinault stated:
... 25 CFR 83.8, is only applicable to petitioners that are able to

demonstrate that they are the “same tribal entity that was
previously acknowledged or. . . a portion that has evolved from

31t should be noted that Quinault’s issue 4 contained two separate items from an analytical standpoint,
which have been separated for the purposes of discussion. As this portion of Quinault’s issue 4 was a subcategory
of Quinault’s issue 2, the itemns are here considered together.
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that entity.” See, 25 CFR 83.8(d)(1). By its terms 83.8 does not
apply to amalgamated groups formed through the merger of
previously acknowledged groups and groups which were not
previously acknowledged. To qualify for treatment under 83.8 the
petitioner must either be the previously acknowledged entity or a
part of that entity. Petitioner is neither (Quinault Revised
Memorandum 1998, 4; see also Quinault Revised Memorandum
1998, 17; Quinault Memorandum 1997, 2-3). [punctuation sic]

ii. BIA Analysis. The first issue concerns the PF’s treatment of the Upper and Lower Cowlitz
amalgamation. The PF found that the Lower Cowlitz had been acknowledged during treaty
negotiations (1855) and subsequently amalgamated with the Upper Cowlitz to form the modemn
petitioner. The Quinault argue that an amalgamation of a previously acknowledged tribe such as
the Lower Cowlitz and another tribe which had never had a Federal relationship (which was
Quinault’s description of the Upper Cowlitz) is not *“the same tribal entity” or *‘a portion that has
evolved” from the tribe that was formerly acknowledged. Therefore, Quinault reasons, the
petitioner was not zligible to proceed under 83.8.

The second issue concerns the PF's treatment of a social sub-grouping labeled “Cowlitz Metis.”
The Quinault error.eously argue that the PF treats this subgroup as a separate tribe, when the term
merely refers to mixed blood Cowlitz, who were members of the Lower Cowlitz. This
misinterpretation of the PF on the part of the Quinault led to numerous misinterpretations in the
analysis they submitted as comment.

Quinault’s specific arguments have been mooted for purposes of the final determination by (1)
the conclusion in this report that the Upper Cowlitz, as well as the Lower Cowlitz, had previous
unambiguous Federal acknowledgment which extended at least to 1880 (see below) and (2) the
confirmation of the position of the proposed finding that the Cowlitz metis did not constitute a

separate band, but were a social subgroup of the Lower Cowilitz (see below).

b. Requirements fcr Previous Unambiguous Federal Acknowledgment for Amalgamated Tribes.

i. Quinault’s Position. Quinault stated that in order for an amalgamated group to proceed under
83.8, each of the groups entering into the amalgamation must have prior Federal
acknowledgment:

. .. while the regulations permit recognition of groups that combined and have
functioned as a single autonomous political entity, each of the groups combining
to form the amalgamated tribe, must be a historical Indian tribes [sic]. See, 25
CFR 83.7 (¢) (Quinault Memorandum 1997, 3-4), [footnote added}

Under this point, Quinault stated as a factual premise that at the Chehalis River Treaty
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negotiations in 1853, the United States treated only with the Lower Cowlitz. and there was no
evidence that the Upper Cowlitz (Tait-tin-a-pams/Klickitats) were present (Quinault Revised
Memorandum 12, 1998, 3; Quinault Memorandum 1997, 2).

ii. CIT Comment. The CIT comment restated CIT’s understanding of the Quinault argument
under this topic.

Quinault’s argument is that the modern tribe is descended from a combination of
three tribal groups — Lower Cowlitz, Upper Cowlitz and “Cowlitz metis” —
which did not come together until long after 18585, rendering the Chehalis River
Treaty Council meaningless. The Quinauit opposition then says that the actual
tribal formation came sometime during the 20* Century, after which the tribal
identification and interaction with the United States is tenuous (CIT Final
Submission 1999, 6).

The CIT responded by defending and explaining the PF.

iii. BIA Analysis. The provision in criterion 83.7(e) cited by Quinault is unrelated to prior
unambiguous Federal acknowledgment of amalgamated tribes; rather, it defines the issue of
descent from the historical tribe.’ Even if the Upper Cowlitz had not been found to have
previous unambiguous Federal acknowledgment, this fact would not have signified that the
Upper Cowlitz barid was not a historical Indian tribe within the meaning of criterion 83.7(e).*

Quinault’s theoretical interpretation of the regulations, that the CIT is not eligible to proceed
under 83.8 because the Upper Cowlitz, one component of the Cowlitz amalgamation, was not
previously acknowledged, has been made irrelevant by the new finding that both the Lower
Cowlitz and the Uoper Cowlitz (Taitinapam or Cowlitz Klickitats) had unambiguous Federal
acknowledgment zs late as 1880.”

3'By definition, the Cowlitz metis descended from the Cowlitz Indians, and thus from the historical
Cowlitz tribe. For the issue of the association into the Lower Cowlitz tribe prior to 1855 of the descendants of
certain non-Cowlitz women (Quinauit Memorandum 1997, 4), see section [V, of this report.

2Quinault appears to be adding 10 add to the regulations a requirement that they do not contain. A tribe
can be "historical” without ever having been federally acknowledged. This is certainly the case with those tribes
which came to terms with various colonial authorities before the establishment of the United States as an
independent, autonomous political entity. Prior acknowledgment decisions have not included prior Federal
acknowledgment as part of the definition of "historical" under criterion 83.7(¢). Several tribes have proceeded
successfully through the 25 CFR Part 83 process without having been federally acknowledged in the past
(Narragansett, Gayhead Wampanoag, Mohegan) would have been precluded.

BHowever, Quinault’s interpretation of the regulations that argues that an amalgamated tribe would not be
able to proceed under 83.8 if one of these historical tribes comprising the amalgamated tribe had not had a Federal
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iv. BIA Evaluaton of the Historical Documentation for the Period from 1855-1880. For the
proposed finding, the BIA used the date of the 1855 Chehalis River treaty negotiations as the
date of latest unambiguous Federal acknowledgment as a matter of convenience, stating
specifically that this did not preciude a later date (CIT PF 1997, Summ. Crit. 3). In themselves.
Quinault’s docuraentary submissions concerning the 1878 and 1880 Office of Indian Affairs
(OIA) enumerations show that the Indian Office realized that both groups still did. as of 1878.
exist, and that they had headmen with whom the OIA communicated when they were required to
research and produce status reports. This data resubmitted by Quinault (it was in the record for
the proposed finding but not analyzed for purposes of determining a latest date of previous
unambiguous Federal acknowledgment) accords with the BIA’s conclusion, reached in this report
and based on an extension of the analysis done for the proposed finding, that unambiguous prior
acknowledgment of both the Lower Cowlitz and Upper Cowlitz extended at least until 1880.

In addition to resubmission of the 1878 and 1880 material, the documentation submitted by
Quinault contained some new material that was not in the record at the time of the proposed
finding dealing with OIA contacts with the Lower Cowlitz and Upper Cowlitz bands between
1856 and 1880. The BIA'’s evaluation of the documentation for this period from the perspective
of unambiguous previous Federal acknowledgment follows.

v. Agents’ Reports, 1856-1870. On October 10, 1856, OIA Agent Sidney S. Ford Sr. submitted
a lengthy report concerning the previous year which indicated that on May 15, 1856, he had been
notified that from that date, his district would include the Cowlitz Indians (Quinault Ex. 2:1856-
36; Ford to Simmons 10/10/1856, 9). Ford included a “Census of the Indians in the Chehalis and
Coast District and now under my charge” (NARS M-5, Reel 16). The reference in Ford's report
to the “Cowlitz Indians and Tai-tinipans,” indicated that at this time, both the Lower and Upper
Cowlitz were under the jurisdiction of the Government.

1. Kwin-ae-alts and Kwille-hates 493

2. Lower Chehalis 217

3. Upper Chehalis 216

4 Cowlitz Indians and Tai-tinipans 240 - 1,166

(NARS M-3, Reel 16).

[n subsequent letters dated November 16, 1856, and November 26, 1856, Ford also referenced
the Cowlitz Indians (NARS M-$, Reel 16; Quinault Ex. 2:1856-43). The February 13, 1857,
summary by Stevens of activities for the prior year confirmed Ford’s statement that the Cowlitz
Indians were within his jurisdiction (Quinault Ex. 3:1857-2; NARS M-234, Reel 907, Stevens to
Manypenny 2/13/1857, 8).

relationship should not be viewed as a valid interpretation of the regulations, merely because the FD does not reach
a conclusion on this argument because of the facts.
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[n a November 9, 1857, letter from A.J. Cain, Special Agent, to J. W. Nesmith, Superintendent of
Indian Affairs, Oregon and Washington Territories, from Vancouver. Washington, the agent
described a meeting with the Cowlitz Indians on Monday, November 2, at a time set by the chief,
Kish-Kock. the chief who had been chief spokesman of the Cowlitz at the 1855 treaty
negotiations (Cain to Nesmith 11/9/1857; NARS M-35, Reel 16; also submitted as Quinault Ex.
3:1857-8). In 1857, the population of “the Cowlitz tribe or band of Indians, as near as an
aggregate estimate could be made by the Chief and head men,” was between 350 and 400,
including women and children.’* While distinguishing between the Lower Cowlitz and Upper
Cowlitz, the agent nevertheless described them as a unit as he came to recommend that they be
paid compensation for all the claims they had submitted other than those for horses who had just
happened to die during the course of the war:

A small portion of this band (less than 100) are Cowlitz Indians proper, and are
scattered along the Cowlitz, from Cowlitz landing to its mouth (30 miles) and
subsist principally by Salmon fishing: the other portion are either part Clickitat or
intermarried with that tribe, and range at the foot of the mountains near the head
of the river and rely on game principally for their subsistence. All these Indians
have been assisted in gaining a subsistence by being employed by the whites . . .
(NARS M-35, Reel 16, Cain to Nesmith 11/9/1857, 6).

In particular, Cain recommended that the Cowlitz be compensated:

in consideration of their necessities and the approach of winter and their good
conduct during the war: they having rendered efficient aid in keeping up the
communication between the Sound and Columbia river by navigating the Cowlitz
river with Canoes; - and performed about 200 days work in the building of Fort
Cowlitz for the protection of the citizens for which they never received any
compensation. This being done in addition to the payment for the guns would

The ager:t noted that many had died within the last two years and predicted, "But few years will elapse
ere the whole tmbe will be extinct” (NARS M-5, Reel 16, Cain to Nesmith 11/9/1857, 5). This number was,
nonetheless, substantially larger than Stevens’ pre-war estimate, given below:

Tribes with whom Treaties have not been made

L.ower Chehalis 217
Chehalis, Cowlitz & Columbia River

Upper Chehalis 216

Cowlitz & Taitinapams 240

l.ower Chinook 112

Upper Chenooks 330

Klikitats 400

{Quinault Ex. 2:1856-6, Stevens to Manypenny 5/5/1856; typescript from RG 279, ICC Docket 218, Box
865, Folder #25; manuscript copy Quinauit Ex. 2:1856-7; NARS M-5, Reel 2).
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ensure gocd feeling and have a happy moral effect upon many Indians this side as
well as the other side of the Cascade mountains, who are familiar with the
circumstances connected with the loss of these guns (Cain to Nesmith 11/9/1857,
6).

The majority of the Quinault submissions for the 1860's through the end of the 19*" century
(Quinault Ex. 3, Quinault Ex. 4), such as the published COIA reports and the investigation which
resulted from the complaints of Congressman Orange Jacobs (NARS M-234, Reel 915), were
already in the record at the time of the proposed finding. While a few provided some limited
evidence of additional contacts between the Federal Government and the Lower Cowlitz and
Upper Cowlitz Indians, these contacts were not different in nature from the data previously
evaluated by the BIA.>** Quinault’s interpretations of these documents were found in the
Nicklason Research Associates reports (Nicklason 1997, Nicklason 1998) and the formal
comments.’® These interpretations are discussed below.

One item of significant interest (Quinault Ex. 4:1870-1), in that it showed Atwin Stockum
functioning in a leadership capacity before his 1878 OIA appointment, were instructions from
Samuel Ross, Superintendent, sent on March 10, 1870, to Benjamin S. Pardee, Chief Clerk,
saying that he should:

3*Some of the Quinault submissions, such as those pertaining to a claim by Cascade Indians in Skamania
County, Washington (Quinauit Ex. 4:1909-6 - 1909-9, 1909-14 - 1909-21) did not appear pertinent to the petition.
One possible connection was that some of the persons associated with this claim, e.g. Frank Estabrook (Quinault Ex.
4:1909-10, 2; RG7S, Yakima 23414-19-311) had intermarried with Cowlitz Indians allotted on Yakima, aithough
the document itself does not provide this information. The Nicklason Research Associates report asserted that it
was “of importance that in all of the correspondence concerning this matter, no mention was made that these
Stevenson area Cascades were considered to be part of a *Cowlitz’ social/political group” (Nicklason 1998, 68).
Since in fact they were not Cowlitz, had no identifiable Cowlitz ancestry, and never appeared on any Cowilitz lists,
the matter was not of any importance at ail.

36 A late August {860 statement from Washington Superintendent Edward Geary again grouped the
Cowlitz and Tatinapan [sic] but listed them separately and reported a now familiar combined population figure of
240. [1860-5, p. 5]" (Nicklason 1998, 33).

Draft legislation, written by Superintendent Geary, to regulate operations of the Indian Service in
Oregon and Washington territories was discussed in a February 1861 letter to the Indian Office in
Washington, [).C. In a letter to Commissioner of Indian Affairs A. B. Greenwood, dated February
27, 1861, Superintendent Geary commented on his draft legislation noting that the proposed act
placed one agent at a new Squaxin Agency who would be in charge of the ". . . Nesqually,
Puyallup, Squaxin and a Skokomish Reservations [sic], and also the Upper Chehalis, Cowlitz and
Tatainapanis not treated with . . . ." Section 7 of the proposed legislation aiso referred to the
Cowlitz and Taitnapams as separate entities (1861-1, p. 2, 9] (Nicklason 1998, 33-34).

The NRA report continues a detailed discussion of the contacts between the OIA and the Cowlitz and Taitinapan
(Upper Cowlitz) Indians in the 1860's (Nicklason 1998, 34-38).

34

United States Department of the Interior, Office of Federal Acknowledgement CTI-V001-D007 Page 70 of 243



secure the services of a Competent guide and go with him to the Cowlitz Country
and to the Indians living at different points on the River and investigate the
charges cf murder made by Chief Atwain against the Klick-i-tat Indian, She-an-a-
can now Confined in jail in this city.

If necessary examine witnesses in Portland. You will discharge guide at
Monticello, and take Steamer for that City INARS M-5, Roll 6).

This indicates that Stockum's 1878 appointment was not to be a government chosen figurehead.
but was a confirnation of his actual status in the tribe.

On April 16, 1870, Ross instructed Pardee to go to the Cowlitz River and “ascertain the
Character of the difficulty reported to exist between the Klickitat and Cowlitz Indians” (Quinault
Ex. 1870-2; NARS M-5, Reel 6). There was, however, no indication in these records that these
difficulties were between the Lower Cowlitz and the Upper Cowlitz.

2. Discussion ¢y Quinault’s Specific Points: Appropriateness of the Proposed Finding's
Determination that the CIT had Unambiguous Previous Federal Acknowledgment.

a. “Extension” of Previous Unambiguous Federal Acknowledgment to the Cowlitz Metis.

i. Inclusion of the Cowlitz Metis under the 1855 Federal Acknowledgment of the Lower
Cowlitz.

a. Quinault’s Pcsition. Quinault stated that, “[t]he 1855 Acknowledgment of the Lower
Cowlitz Cannot Be Extended to the Upper Cowlitz or Metis, Nor Can It be Extended to the
Cowlitz Petitioner Whose Membership is Composed of Descendants of the Three Groups”
(Quinault Revised Memorandum 1998, 3). Quinault also stated that there is, “no evidence. . .
that either the Cowlitz Indians represented at the Treaty Council or the federal government [sic])
viewed the metis as part of the Cowlitz Tribe or Band in 1855, or at any other time in the
Nineteenth Century (Quinault Revised Memorandum 1998, 6).

Under this point, Quinault stated as a factual premise that at the Chehalis River Treaty
negotiations in 1855, the United States treated only with the Lower Cowlitz, and there was no
evidence that the Cowlitz métis [defined by the Nicklason Research Associates reports as a group
separate from the Lower Cowlitz (Nicklason 1997, 52; Nicklason 1998, ii)] were present
(Quinault Revised Memorandum 12, 1998, 3; Quinault Memorandum 1997, 2; Nicklason 1997,
51-52).

b. CIT Comment. In regard to the status of the metis in 1855, CIT stated: “Although the
Cowlitz Metis and their children were not wholebloods, they nonetheless were active
participating members of the tribe and were never excluded by virtue of their non-Indian blood”
(CIT Response 1998, §).
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¢. BIA Analysis. The BIA has presumed that in the above passages, Quinault was using the term
“metis” to signify the “Cowlitz Metis,” the only group of metis’’ discussed in detail in the CIT
proposed finding. The term “Cowlitz metis” as used in the PF referred to the mixed blood
members of the Lower Cowlitz Tribe and their descendants. The PF neither stated nor implied
that the Cowlitz metis were ever a separate tribe, entity, or band that had amalgamated with the
Lower Cowlitz.

Quinault’s historizal summation of the treaty negotiations, while in accord with the presentation
in the proposed finding (CIT PF 1997, Summ. Crit. 4, 13), is incomplete. While there is no
documentation that any metis members of the Lower Cowlitz tribe were present at the Chehalis
River Treaty Council (Nicklason 1998, 19), there is equally no documentation that the Lower
Cowlitz group present at the Chehalis River Treaty Council in 1855 did not include several of the
older metis, although they would not have had sufficient seniority to act as spokesmen.’® The
evidence is silent concerning the presence of Cowlitz metis at the Treaty Council.

There is no evidence that the Lower Cowlitz were not representing their mixed blood members.
Indeed, earlier in the 1850's, a few years before the Treaty Council, Government agents
apparently classifizd the mixed-blood children of Cowlitz women as Cowlitz Indians. As the
Nicklason Research Associates report noted, “on February 3, 1851, Acting Sub-agent R. Shortep
provided Oregon Superintendent Anson Dart with a census of the Indians within his district. As
to the Cowlitz, the sub-agent reported they numbered about fifty including an undetermined
number of half-breeds. [1851-1, p.2]” (Nicklason 1998, 11). This reference at least indicates the
inclusion of metis individuals in the Cowlitz population counted by Superintendent Dart. Who
they were and whether they were at the Treaty Council is unknown.

ii. Relation of the Cowlitz Metis to the Lower Cowlitz Tribe.

a. Quinault’s Position. Citing BIA technical reports, Quinault argues that the Cowlitz metis
were not part of the Lower Cowlitz tribe in either 1855 or in subsequent years:

.. . extension of the 1855 recognition of the Lower Cowlitz Tribe to the metis is
precluded by the complete lack of evidence that either the Indians or the federal
government considered the metis to be a part of the Lower Cowlitz Tribe

"The word "mietis" is a general term for mixed blood Indians who descend primarily from Indian tribes
and French-Canadians (they may have other ancestry too.)

3¥The oldest Cowlitz metis, the children of Simon Plamondon and Veronica, were born in the late 1820's
and early 1830's. Only one child of this marriage, Simon Plamondon Jr., was male. He was born, according to his
own affidavit, March 20, 1830 (CIT Pet. 1987, Ex. A-83). In 1855, he was not yet married. At the time of the
treaty, the majority of the first-generation Cowlitz metis were still children or young teenagers (see Cowlitz GTKY
File, BAR).
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(Quinault Revised Memorandum 1998, 5).

Quinault restated this aspect of its argument elsewhere, with elaboration (Quinault Revised
Memorandum 1598, 13, 15; see also Quinault Memorandum 1997, 7-8, 9), placing particular
emphasis on data from a document created 23 years after the treaty negotiations. The historical
report submitted by Quinault added: “Of equal importance is the fact that the 1878 census did
not contain the name of Simon Plomondon, Jr., while his relative Atwin, was enumerated on that
census” (Nicklason 1997, 54;° Quinault Revised Memorandum 1998, 5). More generally,
Quinault emphasized that the 1878 census contained no metis families:

... the 1878 censuses of the Upper and Lower Cowlitz prepared by Milroy with
‘the assistance of the Cowlitz Chiefs do not list any metis as heads of households,
even though metis individuals like Simon Plamondon, Jr. were close relatives. . .
(Quinault Revised Memorandum 1998, 6; see also Nicklason 1997, 54).%

Quinault also characterized the statements of the BIA historian in the formal technical assistance
meeting:

... the BAR historian has since confirmed that there is no evidence indicating that
government officials viewed the metis population as part of the Lower Cowlitz
before 1900. See, Transcript of November 23, 1998 Meeting on the Record at 58.
The BAR historian also acknowledged that there is no evidence which she has
seen that Lower Cowlitz leaders exercised political influence or authority over the
metis prior to 1900. /d. at 27 (Quinault Revised Memorandum 1998, 6).

b. CIT Comment. CIT responded to this argument by trying to clarify the definition of metis
Cowlitz: “the Cowlitz Tribe sees it appropriate to clarify the facts surrounding the Cowlitz metis
[sic) and to correct the continued attempt of the Quinault Tribe to mischaracterize the metis

- The report is now addressing only the aspect of Quinault’s arguments drawn from the 1878 censuses that
impact the issue of previous unambiguous Federal acknowledgment. Quinauit elsewhere used this data to argue a
showing that there was no historical community (criterion 83.7(b). While a showing of historical community is not
necessary for petitioners proceeding under 83.8, it should nevertheless be noted that the omission of Simon
Plamondon Jr. from the 1878 census is not adequate evidence that he did not interact with his uncle, Atwin
Stockum, since other evidence, both carlier and later than 1878, shows that he did, in fact associate with his uncle, a
close relative. :

“OThe report is now addressing only the aspect of Quinault’s arguments drawn from the 1878 censuses that
impact the issue of previous unambiguous Federal acknowiedgment. Quinault elsewhere used this data to argue a
showing that there was no historical community (criterion 83.7(b). While a showing of historical community is not
necessary for petitioners proceeding under 83.8, it should nevertheless be noted that the omission of Simon
Plamondon Jr. from the 1878 census is not adequate evidence that he did not associate with his uncle, Atwin
Stockum, since other evidence, both earlier and later than 1878, shows that he did, in fact associate with his uncle.
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status and who those people actually were” (CIT Final Submission 1999. 6-7) CIT also asserted
that. =. . . the metis [sic] people were Cowlitz Indians of mixed blood — not some other tribe
seeking to join the Cowlitz to form a new tnibe (CIT Final Submission 1999, 7).

c. BIA Analysis. Quinault mischaracterized the proposed finding in this passage. The
Department did not propose to “extend” previous unambiguous Federal acknowledgment “'to the
metis” (Quinault Revised Memorandum 1998, 6). Rather, the Department permitted the
petitioner as a wh.ole to proceed under the provisions of 25 CFR 83.8 on the basis that the
previous unambiguous Federal acknowledgment of the Lower Cowlitz was sufficient to permit
the petitioner as & whole (Lower Cowlitz and Upper Cowlitz) to be processed under 83.8.

The proposed finding never described the Cowlitz metis as a separate tribe or band which merged
with the Lower Cowlitz and Upper Cowlitz. Quinault misinterprets the proposed finding
throughout on this point.*' Rather, the proposed finding defined the Cowlitz metis as mixed
blood Cowlitz Indians who formed a social sub-grouping of the Lower Cowlitz Indians, as
Quinault itself quoted in a footnote on the same page (Quinault Revised Memorandum 1998,
7n8; citing CIT PF 1997, Summ. Crit. 22).

A Cowlitz woman who married a French-Canadian man in the 1840's or 1850's did not lose tribal
membership as a consequence.”’ Her children were not automatically alienated from the Cowlitz

*'Both Nick ason Research Associates reports (Nicklason 1997, Nicklason 1998) persistently
misinterpreted the proposed finding to the effect that the "Cowlitz metis" were in some way a separate band. "There
is no evidence that a separate ‘Métis’ Indian band or a ‘Cowlitz-Métis’ band . . . ever existed at any time between
1855-1903. . . the record faiis to describe a ‘Métis’ Indian band, it also does not describe a ‘Métis’ band
consolidating with a non-Indian group. Indeed, evidence in the record during the early years shows that non-
Indians in the area, who were not ‘Bostons,’ viewed themselves as Canadians or French and non-Métis"” (Nicklason
1997, 52). Quinault’s formal comments (Quinault Revised Memorandum 1998, Quinauit Memorandum 1997) base
their argument on this misinterpretation of the proposed finding. BIA concurs that the Cowlitz metis were not a
separate band.

“2No valid analogy exists between the membership customs of Indian tribes during this early period and
later 19 century Federal legislation which declared that American-bom women lost US citizenship by marriage to
an alien and that foreign-born women gained US citizenship by marriage to a citizen. Such legislation was not
retroactive. A specific act passed by Congress in 1888 declared that Indian women who married citizens would
obtain citizenship by such a marriage (U.S. Statutes 1888). Commissioner of Indian Affairs D.M. Browning
subsequently interpreted this act to mean that, because an Indian woman marrying a citizen "separates herself from
her tribe," her children could not "be deemed members of the tribe to which the mother belonged . . . ." (Browning
9/14/1894, 65-66). Sce the general discussion (Duwamish PF, HTR 24, 41). Halbert v. U.S. pointed out that "there
is no incompatibilit etween tribal membership and United States citizenship” in cases where an Indian woman
gained citizenship through marriage to a citizen (Halbert v. U.S., Quinault Ex. 7:1931-8, 8) and further stated
specifically:

As to marriages occurring before June 7, 1897, (as the marriages here did) between a white man
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tribe by her marriage to a non-Indian, any more than they would have been if she married an
[ndian from another tribe -- a customary marriage pattern in the western Washington region.
The on-going interactions among Cowlitz-descended metis and between them and both Lower
Cowlitz and Upper Cowlitz full-blood individuals throughout the second half of the 19* century
indicated that tribal affiliation remained intact for many among the Cowlitz metis population and
that the Lower C owlitz mothers and their metis children remained part of the treaty tribe of
1855.

In analyzing the 1870 contacts between the OIA and the Cowlitz (Nicklason 1998, 38-39), the
Quinault historical report described the October 18, 1870, census supplement of the non-treaty
tribes (Quinault Ex.1870-5), including: :

the Cowlitz “Tribe” and the Klickitat “Tribe.” Atwaine was listed as the “Chief”
of both “tribes” whose combined population totaled 317 -- 90 men, 105 women,
and 122 children. [Ibid., p. 205] None of the children on this census were
described as mixed bloods, “metis” or “Cowlitz metis.” (Nicklason 1998, 39).

The report’s comment was misleading in ascribing significance to the absence of certain
descriptions for he children on this census. None of the children on this census, whether Indian
or metis, were described at all, but only enumerated.

The proposed finding also never said or argued that the Cowlitz metis were a separate entity
recognized by the 1855 treaty or by any other Federal action and later merged with the Upper
Cowlitz and Lower Cowlitz to form the CTO. The proposed finding concluded that the Lower
Cowlitz tribe, which then and in subsequent years counted among its members certain Cowlitz
metis, was recognized by treaty.*

The two 1878 erumerations answer one specific question: did the OIA enumerate the Cowlitz
metis as Cowlitz Indians in 1878? Yes it did. They do not answer the broader question: were

and an Indian woman, who was Indian by blood rather than adoption, -- and who on June 7, 1897,
or at the tine of her death, was recognized by the tribe, -- the children have the same right to share
in the division or distribution of the property of the tribe of the mother as any other member of the
tribe, but this is in virtue of the Act of June 7, 1897 (Halbert v. U.S., Quinault Ex. 7:1931-8, 8).

Actual tribal membership customs were not uniform. Some tribes reckoned descent through maternal lines; others
through paternal lines; others bilaterally. Indians in western Washington often had an option for membership in
several tribes and might shift back and forth during their lifetimes.

“Many Indian tribes included mixed blood members during treaty negotiations. Others did not. There
was no uniform government-imposed policy. In some cases, there are government records which specifically
indicate that metis were excluded (for example, the 1863 Chippewa treaty), but no such documentation exists for the
1855 Chehalis River treaty negotiations. Each situation must be analyzed individually.
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the Cowlitz metis considered to be Cowlitz Indians or to be part of the federally acknowledged
Lower Cowlitz tribe at that date, either by the Cowlitz full-bloods, by external observers, or by
the Federal Government? Some insight can be gained by comparing the data to the 1880 Federal
census. although it does not provide a definitive answer, since in Lewis County the Cowlitz metis
were enumerated as white, while in Cowlitz County members of the same families were
enumerated as Indian.* (The 1870 Federal census of these counties had been somewhat more
precise, using “I/W™ as a designation for the Cowlitz metis.) Several of the Cowlitz metis
families were also enumerated on the special Indian Population schedules of the 1900 Federal
census in both Lewis County and Cowlitz County (see Cowlitz GTKY File, BAR).*

The BIA staff member did not state that there was “a complete lack of evidence that either the
Indians or the federal government considered the metis to be a part of the Lower Cowlitz Tribe”
(Quinault Revised Memorandum 1998, 5). The question as posed by the Quinault attorney did
not pertain either to the treaty negotiations or to views held by “the Indians.” The much more
narrow question ard reply, follow:

MR REICH: One last question. s there evidence that Federal officials
viewed the metis population before 1900 as being part of the Lower Cowlitz, one
way or the other?

MS. DEMARCE: Not that [ have seen in the record. Again, it might be
necessary to go more deeply into the archives to answer that question (Cowlitz
On-the-Record Meeting, November 23, 1998, Official Transcript, 58). [emphasis
added]

There is no document in the record which addressed the views of Federal officials identifying the
existence of a metis group as in any way distinct from, or within, the Cowlitz tribe. The response

#Simon Plamondon Jr. and his wife, both metis, were enumerated as white (NARS T-9, 1880 U.S. Census,
Lewis County, Washington, 405r, #243/243). However, their son, Daniel A. Plamondon, was enumerated as Indian
(NARS T-9, 1880 U.S. Census, Cowlitz County, Washington, 185, #83/86). John Baptiste Plamondon and his wife
were enumerated as Irdian (NARS T-9, 1880 U.S. Census, Cowlitz County, Washington, 189, #166/179), but
Joseph St. Germain’s wife, nee Mary Ann Plamondon, was, like her husband, counted as white (NARS T-9, 1880
U.S. Census, Lewis County, Washington, 391r, #244/243). Simon Gill and his wife were white (NARS T-9, 1880
U.S. Census, Lewis County, Washington, 406, #245/245), but their son, John Gill, was Indian (NARS T-9, 1880
U.S. Census, Cowlitz County, Washington, 1874, #131/137). David Cottonware [Cottonoire] and family were
Indian (NARS T-9, 1880 U.S. Census, Cowlitz County, Washington, 1848, #71/74), while his brother Edward
Cottonoire, wife, and aclopted daughter were white (NARS T-9, 1880 U.S. Census, Lewis County, Washington, 406,
#247/247).

*In 1900, the Cowlitz metis families enumerated on the regular population schedules were either "W" or
"B", even when first-degree relatives were on the special Indian schedules.

This Federal census material was reviewed for the proposed finding (CIT PF 1997, GTR 42-51), along
with pertinent census data for several other Washington counties (CIT PF 1997, GTR 51-58).
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must be read also in the context of the extensive discussion of the issue in the technical report to
the proposed finding which includes evidence that the metis were included in Federal census and
other relevant documents along with the Lower Cowlitz.

iii. Significance of Inclusion of Cowlitz Metis on Claims Rolls by Roblin and McChesney.
a. Quinault’s Position. Quinault stated:

The fact that McChesney and Roblin later included Cowlitz métis descendants in
claims rolls does not evidence federal recognition of the Cowlitz Métis as an
Indian group . . . (Quinault Revised Memorandum 1998, 16-17, Quinault
‘Memoraridum 1997, 18) .

b. CIT Comment. CIT responded:

The Quinault discussion on this point is confusing in that it appears to assume the
existence of a McChesney report of which the Cowlitz have no knowledge.* The
Quinault text quotes Roblin’s account of a past conversation with the then-
deceased McChesney about old membership lists of Cowlitz Indians. However,
this account does not reference or otherwise identify any other communication of
McChesrey which would constitute a report on the Cowlitz Tribe and, frankly, we
know of no such further work (CIT Response 1998, 9). [footnote added]

c. BIA Analysis. Quinault is apparently referring to certain lists which included Cowlitz metis
as “claims rolls” and then argues that they should not be evidence of unambiguous federal
acknowledgment. First, these lists, discussed below, are not claims rolls (in the sense of being
tribal judgment zward rolls prepared by the OIA or BIA).”” The BIA is not aware of an extant
specific McChesney “claims roll” with Cowlitz métis descendants listed. In 1910 McChesney
wrote a letter concerning one individual claim brought by Atwin Stockum and Simon
Plamondon, Jr., a copy of which was included in the CIT petition (McChesney to COIA,
4/20/1910; CIT Pet. A-114).** In 1915 or 1916, McChesney forwarded to the COIA at least one

*“The 191C McChesney letter was analyzed both in the proposed finding (CIT PF 1997, HTR 108-109) and
in the Nicklason Research Associates report (Nicklason 1998, 70-71), both of which were available to CIT.
Additionally, the Cowlitz included two copies of it in their petition (CIT Pet. 1987, Ex. A-114 - A-115 and CIT Pet.
1987, Ex. A-951 - A-954). Quinault resubmitted this document (Quinault Ex. 1910-4).

“"The BIA has never prepared any descendancy roll in connection with the [CC award, and had not
prepared any Cowliz roll at any time before the ICC award, a fact clearly documented by frequent statements in the

documentation submitted by Quinault.

“*The BIA analysis has assumed that this 1910 letter was the otherwise unidentified "McChesney report”
referenced by Quiniault. It does not seem possible that Quinault was referencing McChesney's extensive 1906
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of the lists prepared by Cowlitz claims representatives Peter Kalama and Frank [yall (see
discussion below in Section V.). A later letter written by Roblin referred to these:

The present representatives of this tribe are active in the work of the Northwestern
Federation of American Indians, and they have prepared lists of members, one of
which was forwarded to your Office, | am informed, by the late Dr. McChesney.
Supervisor . . . . ([Roblin to COIA 1/31/1919); CIT Pet. Ex. A-959).

For the proposed finding, the petitioner did not submit, and the BIA researcher did not locate
these lists, which McChesney had sent to the COIA (CIT PF 1997, GTR 34-35).* Quinault
submitted the lists, which date to 1915-1916, and associated documents as part of its comment on
the proposed finding. Any 1910 lists, if they exist, have not been submitted or located. The
1915-1916 lyall and Kalama lists do not constitute a “claims roll” compiled by McChesney, nor
did the transmittal by McChesney indicate that he “included Cowlitz metis descendants in claims
rolls™ (Quinault Kevised Memorandum 1998, 16-17; Quinault Memorandum 1997, 18), any more
than Roblin’s list.ng of the unenrolled Indians of western Washington (Roblin 1919a) constituted
a *“claims roll” within the ordinary meaning of the term (see detailed discussion below under
Section V.).

There may be other difficulties in the terminology used by Quinault at this point (“Federal
recognition”), since the focus of the Quinault discussion was whether the Cowlitz métis (as a
group which Quinault defined as separate from the Lower Cowlitz Indians) could be considered
to have met separately criterion 83.7(a) as modified by criterion 83.8(d)(1) (Quinault Revised
Memorandum 1998, 16). However, by using the terminology of “recognition” rather than that of
identification by external agencies, Quinault at least implied an intent to have its analysis
considered in this context of recognition or Federal acknowledgment under 83.8, rather than
identification under 83.7(a). The two concepts pertain to different sections of the regulations
and should not be confused with one another.

Second, the proposed finding did not, and the final determination does not, conclude that the BIA

- considered the McChesney letter (McChesney to COIA 4/20/1910), the Roblin Report (Roblin to
COIA 1/31/1919) or the Roblin Roll (Roblin 1919a) to constitute unambiguous previous Federal
acknowledgment cf any portion of the petitioner. This fact is further evident since the proposed
finding used the 1855 treaty date and did not further analyze possible later dates of prior
unambiguous Federal acknowledgment of the Cowlitz.

report on the Chinook, which did not include data on the Cowlitz. McChesney’s 1915 transmittal of the Iyall and/or
Kalama lists was not accompanied by a report, but only a short letier (see discussion below, section V of this
report).

*This corrects the GTR, which in the absence of the documents, suggested that the list mentioned by
Roblin in 1919 might have been compiled in connection with McChesney's investigation in 1910.
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See a more extensive review of Quinault’s interpretation of the development of the Cowlitz metis
under section V.1B of this report. For a more extensive review of Quinault’s allegations that the
PF misinterpreted the McChesney letter and Roblin report, see section V.H of this report.

b. Allegation that the Proposed Finding Contradicted § 83.8(d)(1).

i. Quinault’s Position. Quinault stated:

The Department’s proposal to extend previous federal acknowledgment to the
metis based on the 1855 Treaty Council between the United States and the Lower
Cowlitz, without any evidence that the metis were considered part of the Lower
Cowlitz in 1855, or at any other time in the Nineteenth Century, is in direct
contradi:tion to the requirement of 25 CFR §83(d)(1) [sic] (Quinault Revised
Memorandum 1998, 6-7).%°

ii. CIT Comment. CIT stated that:

Although the Quinault opposition ostensibly is built on several issues, it actually
boils dcwn to the contention that the Cowlitz Tribe in its current form was formed
long after BAR’s accepted date of last unambiguous prior federal recognition,
with the suggestion that the “new” tribe has no historical predecessor from which
it can trace and no unambiguous prior recognition from which to trace (CIT
Respons: 1998, 6).

iii. BIA Analysis: The Quinault argument that the proposed finding contradicted the regulations
was based on its misunderstanding of the proposed finding in connection with the relationship of
the Lower Cowlitz to the Cowlitz metis. It is discussed in more detail below in the section on the
metis. However, there is evidence that the Cowlitz metis were considered part of the Lower
Cowlitz in 1855.

4. Acknowledgment of the Cowlitz afier 18535.

a. Federal Acknowledgment of the Lower Cowlitz after 185S.

i. Quinault’s Position. Quinault did not deny that the Federal Government continued to
acknowledge the Lower Cowlitz at least through the Milroy census of 1878 and the appointment
of Atwin Stockum as chief by the OIA the same year. The Nicklason Research Associates report

’°Paragraph 83.8(d)1) reads "The group meets the requirements of the criterion in 83.7 (a), except that
such identification shall be demonstrated since the point of last Federal acknowledgment. The group must further
have been identifiecl by such sources as the same tribal entity that was previously acknowledged or as a portion that
has evolved from that entity.”
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submitted as part of the Quinault comments contained substantial documentation of Government
contacts with the _ower Cowlitz through 1880, but it also asserted that at some time during the
period from 1880 through 1910, this acknowledgment de facto ceased (Nicklason 1998, 58-59).

ii. CIT Comment CIT made no direct discussion of the Treaty of Olympia as it pertained to the
Lower Cowlitz.*' The CIT response on this issue asserted that until 1880 Agent Milroy was
dealing with the Cowlitz and the Klickitat as bands and that both were under the supervision of
the agency. The petitioner quoted him as saying:

As at the time said Circular was received, 598 of the Indians belonging to this
agency and under my supervision belonged to 8 different bands who had never
resided upon reservations and were scattered over a region 130 by 150 miles in
extent. Arnd so at least half of the 1135 Indians belonging to the five reservations
then under the supervision of this Agency, spent a large portion of their time off
the reservations, working among & for the whites, fishing, hunting, gathering
berries &c. (Milroy 1880a, Ex. 3422-3436) (CIT Response 1998, 13).

iii. BIA Analysis. Federal acknowledgment of the Lower Cowlitz extended at least through the
1878 appointment of Atwin Stockum as chief and the 1878-1880 censuses of the Lower Cowlitz
taken by a Federal Indian agent which included the Cowlitz metis. The vague statements cited by
CIT to the effect that various unnamed Indians are under the OIA’s supervision are not accepted
as evidence of prior unambiguous Federal acknowledgment of the Cowlitz. (See sections (b) and
(c) below).

b. Limitation of Previous Unambiguous Federal Acknowledgment to the Lower Cowlitz.
i. Quinault’s Position. Quinault further stated:

Under 25 CFR 83.1 and 83.8, previous federal acknowledgment based on the
aborted 1855 Chehalis River treaty negotiations can only extend to the Lower

SICIT elsewhere discusses the 1855 Treaty of Olympia as part of the history of allotments on the Quinault
Reservation, but makes no specific allegations concerning its pertinence to the issue of previous unambiguous
Federal acknowledgment for CIT (CIT Final Submission 1999, 21-22 (issue [V.I1.B). CIT argued that there were
four "adjudicated prin:iples” to be considered "pursuant to the provisions of the Treaty of Olympia" which
established the Quinault Reservation (CIT Final Submission 1999, 16), arguing that, "the tribes listed in the
foregoing paragraph which were not signatory to the Treaty of Olympia are now fully affiliated with the signatory
tribes as a matter of law, an affiliation which has been confirmed by every federal court which has looked at the
issue” (CIT Final Subrnission 1999, 16-17).

CIT's arguments on this issue did not pertain directly to the Federal acknowledgment criteria, since they
were directed to the issue of rights on the Quinault Reservation rather than to the issue of prior Federal
acknowledgment of the Cowlitz tribe. They have therefore not been analyzed in this report and this report takes no
position on them.
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Cowlitz. The proposed findings at 4 acknowledge, “the Department cannot
accord acknowledgment to petitioners claiming previous federal acknowledgment
without a showing that the group is the same one as recognized in the past.” The
petitioner is an alleged amalgamation of three separate populations, only one of
which was the subject of prior federal acknowledgment is manifestly not the same
group that was recognized in the past. Accordingly, the petitioner is not eligible
for consideration under 25 CFR 83.8 (Quinault Revised Memorandum 1998, 3-4).

ii. CIT Comment. CIT stated:

... even if the metis people somehow did constitute a separate tribe, their joining
the Cowlitz — with prior federal recognition by virtue of the 1855 treaty council,
as well as other subsequent events discussed later — meant only that they were
ascending to the prior recognition of the group they were joining (CIT Final
Submissicn 1999, 7-8). [emphasis in original]

iil. BIA Analysis. The proposed finding did not conclude that the Lower Cowlitz Indians alone
were the subject of prior unambiguous Federal acknowledgment. Rather, the proposed finding
stated that the March 2, 1855, date of the end of the Chehalis River treaty negotiations was being
used as a date of convenience for purposes of preparation of the proposed finding and did not
constitute a finding that Federal acknowledgment of the Cowlitz Indians ceased as of that date
(CIT PF 1997, Summ. Crit. 3). The proposed finding did not discuss a separate date of prior
unambiguous Federal acknowledgment for the Upper Cowlitz even though the proposed finding
evaluated the amalgamated entity under the prior Federal acknowledgment provisions of the
regulations. ‘

Examination of the evidence undertaken for the preparation of the final determination has
indicated that both the Lower Cowlitz and Upper Cowlitz were federally acknowledged as of
1880, and confirms that the metis were not a separate group (see the discussion above and the
extensive discussion which follows). Therefore, it is unnecessary to address the now theoretical
argument raised by Quinault that an amalgamated group cannot proceed under § 83.8 unless each
of its subgroups Lad prior Federal acknowledgment.

c. Federal Ackncwledgment of the Upper Cowlitz after 1855.
i. Quinault’s Position. Quinault stated:

Under the regulations previous acknowledgment of the Lower Cowlitz as a result
of the 1855 Treaty Council cannot extend to the Upper Cowlitz or Cowlitz
Klickitat who were clearly identified and viewed as a separate group from the
Lower Cowlitz by the federal government at the time of the treaty negotiations
(Quinault Revised Memorandum 1998, 5).
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ii. CIT Comment. The CIT argued that the reference by a Cowlitz chief, identified as Kish-kok.
at the 1853 Chehalis River Treaty Council to the prospect that, “his people would have to ‘come
down with the mountain people as far as the Satsop,’” suggested “‘the representation at
Cosmopolis of Cowlitz Indians from other than the lower portion of the Cowlitz” (CIT Response
1998. 5).

CIT also argued that: “In the years 1878-80, the Bureau of Indian Affairs dealt directly with the
Cowlitz Indian Tribe. These actions were initiated by the Commissioner of Indian Affairs with
instructions to R. H. Milroy, Agent of the Puyallup-Consolidated Agency of Western
Washington” (CIT Response 1998, 8).

iii. BIA Analysis: CIT's presentation concerning Chief Kisk-kok’s statement overstated the
case for Upper Cowlitz representation in 1855. While Kish-kok resided on the middle reaches of
the Cowlitz River rather than near its mouth, there is no specific historical record which shows
him as having exercised any direct authority over the Upper Cowlitz (Tai tin a pans) in 1855,
while Paul Kane’s 1847 portrait of him with a flattened head indicates that he was himself Lower
Cowlitz (Salish) rather than Upper Cowlitz.®? Nevertheless, some relationship seems to have
existed between the Upper Cowlitz and Kish-kok. As the Nicklason Research Associates report
submitted by Quinault noted, just a year before, the Upper Cowlitz had complained to Sub-agent
William Tappan that Kish-kok had failed to give them any aid (Nicklason 1998, 15).

In different contexts, both Quinault (Nicklason 1998, 42; citing to Quinault Ex. 1878-2, 2) and
CIT (CIT Response 1998, 9-10) quoted Milroy’s report to COIA Hayt on January 7, 1878, which
first described the Lower Cowlitz and then separately characterized the Klickitat as “detached
from their Tribe and settled on the Upper Cowlitz” and in a state of “deadly hostility” with the
Lower Cowlitz. This quotation was, however, part of a historical retrospective rather than a
description of the situation at the time of the letter (Milroy to COIA 1/7/1878), and is not as
dependable as contemporary 1878 documentation.

The Indian agent in 1878 indicated that the Upper Cowlitz and Lower Cowlitz were in
comparable statuses: “The Cowlitz Indians and said band of Klickatats are non-treaty [ndians in
this region of country . . ..” (Milroy to COIA 1/7/1878, 3).* The 1878 and 1880 censuses of the
Upper Cowlitz band taken by a Federal Indian agent, indicated that Federal acknowledgment of
the Upper Cowlitz extended at least to 1880. During the same general time period, the request of

5’Paul Kane, Canadian artist and explorer, wrote in 1847. "We landed at the Cowlitz farm, which belongs
to the Hudson's Bay Company . .. Here I remained until the 5th of April, and took the likeness of Kiscox, the chief
of the Cowlitz Indians, a small tribe of about 200. They flatten their heads and speak a language very similar to the
Chinooks" (Cowlitz Pet. Narr. 1987, 6). See also Taylor and Hoaglin 1960, 9-10.

$3although the Government negotiated with the Cowlitz, an act which constitutes previous recognition, the
Cowlitz refused to sign.
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local settlers that the BIA appoint Captain Peter as chief of the Upper Cowlitz (Pumphrey to
Milroy 12/25/1877; NARS M-234 Roll 219, 103). The fact that subsequent Federal documents
name Captain Peter as chief indicates that the Federal government may have acted on the settlers’
request. or acted on their own, to acknowledge his leadership in the same general period.

Since the Upper Cowlitz were also a federally acknowledged entity, Quinault’s argument that the
CIT was ineligible to proceed under 83.8 because the 1855 treaty negotiation acknowledgment of
the Lower Cowlitz could not be extended to the Upper Cowlitz under the regulations becomes
inapplicable. Quinault’s separate argument that the Upper Cowlitz and Lower Cowlitz cannot be
considered as falling under the regulatory provisions for tribes that have amalgamated is
considered below.

The CIT comment was not directly pertinent to the issue of Federal acknowledgment of the
Upper Cowlitz, as it referred only to a “Cowlitz Indian Tribe,” without distinguishing between
the two bands at that date.

d. Executive Order of 1873.

1. CIT Position. CIT presents this Executive Order of 1873 as part of the history of allotments
on the Quinault Reservation (CIT Final Submission 1999, 22-23 (issue IV.I1.C), also arguing its
interpretation in Halbert v. United States (CIT Final Submission 1999, 26).

When the Quinault Indian Reservation was created by the Executive Order of
November 4, 1873, President Grant stated that he intended “to provide for other
Indians in that locality’ by withdrawing lands from the public domain ‘for the use
of the Quinaielt, Quillehute, Quit, and other tribes of fish-eating Indians on the
Pacific Coast.” . . . A total 220,000 acres was set aside for the Reservation (CIT
Final Submission 1999, 22).

The Cowlitz Tribe was among the tribes specifically identified by federal officials
as requiring special accommodation through an enlarged reservation during
consideration of reservation expansion between 1863 and 1873 (CIT Final
Submission 1999, 23; citing to Halbert v. United States, supra, 283 U.S. at 757).

ii. BIA Analysis. This FD has concluded that the Federal acknowledgment of both the Upper
Cowilitz and Lower Cowlitz extended at least through 1880 at which time the Ffederal
government treated the Cowlitz Tribe administratively as one entity made up of two bands. The
Government’s acknowledgment of a Cowlitz tribe between 1863 and 1873 provides interim
support for this conclusion. As raised by CIT, the meaning of the 1873 Executive Order pertains
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to rights on the Quinault Reservation which since then have been litigated.** This Executive
Order does not ne=d to be addressed here, as the conclusion that there was Federal
acknowledgment 1o 1880 is based on other information. Therefore, the Executive Order has not
been addressed in this report as unambiguous prior Federal recognition.

e. Federal Acknowledgment of an Amalgamated Cowlitz Tribe after 1855.

i. Quinault’s Position. Quinault stated: “There Are No Federal Actions After 1855 Constituting
Unambiguous Previous Federal Acknowledgment of the Amalgamated Cowlitz Petitioner”
(Quinault Revised Memorandum 1998, 10).

ii. CIT Position. The CIT responded that “There was Unambiguous Prior Federal Recognition of
Cowlitz in 1878-8),” (CIT Final Submission 1999, 8-15 (issue III)). After summarizing some of
the documents in the historical record (CIT Final Submission 1999, 9-13; see sections V.A and

V B of this report ‘or more detail), CIT states: “The labors of Agent Milroy in the years 1878-80
confirm direct and unambiguous relations between the BIA and the Cowlitz Tribe” (CIT Final
Submission 1999, 13).

iti. BIA Analysis. The CIT comments do not show unambiguous prior Federal acknowledgment
of an amalgamated Cowlitz tribe in 1878-1880, although administratively the two acknowledged
bands were dealt with together. When both parts of the amalgamated entity have unambiguous
prior Federal acknowledgment, there is no requirement under the regulations that the
amalgamated entity as a single body also have separate unambiguous prior Federal

% [n his letter of February 4, 1929, Assistant Secretary Finney, DOI, noted that the District Court in
Halbert appeared to have placed "great reliance™:

upon the Executive Order of November 4, 1873. This authorized the enrollment and allotment of
all fish-eating Indians on the Pacific coast from the south side of Neah Bay Reservation to the
mouth of the Columbia River. Were it not for the act of March 4, 1911, supra, there would not be
any authority 10 exclude the Cowlitz and Chehalis who resided in the vicinity of Shoalwater
Bay from alloiments on the Quinaielt Reservation. However, they were clearly excluded by the
language of the act of 1911. These instructions, which the Solicitor decided should be followed,
restricted entrance into the Quinaielt Tribe to that by adoption only. The parents of the plaintiffs
in the present suits were voted in by the tribe but tribal approval was rescinded before the
Department took action to either approve or deny them such rights under Section 463 U. S. R. S.
(Finney to Attorney General 2/4/1929, 4). [emphasis added)

But see, U.S. Sup. Ct. 1931 Docket file 443-444 paraphrasing Roblin's testimony:
[Tihat he does not concede that the Government has recognized, in allotting all those tribes on the
Quinaielt reservation, the tribes gathered at the Cosmopolis meeting; nor that they have been
allotted without being adopted, with the possible exception of Cowlitz; that a great many of the

other tribes were allotted before he came in there without the necessity of being adopted.
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acknowledgment.

D. Statements in Regard to a Post-1880 Latest Date of Unamblguous Previous Federal
Acknowledgment for the CIT.

Both CIT and Quinault presented numerous arguments. These are summarized briefly below
(CIT Final Submission 1999, 15-32 (issue [V)).

In the introduction to its Issue IV (CIT Final Submission 1999, 15-17), CIT stated:

This discussion is prepared for the purposes of demonstrating the facts and law
applicable to the Cowlitz Indian Tribe as they establish two essential elements
which are aggressively challenged in the Quinault tribe’s final filing: (1) that
there has been unambiguous prior federal acknowledgment of the Tribe which
must be taken into account by BAR in making a final assessment of the Cowlitz
Petition and (2) that the Cowlitz Tribe qualifies for federal recognition under the
facts and existing federal law (Quinault Final Submission 1999, 15-16). [emphasis
in original]

CIT argued that “unequivocal federal recognition of the Cowlitz Tribe has been expressed and
manifested through federal services delivered to the Tribe as a direct product of its status as a
tribe of the Quinault Reservation with adjudicated and administratively-recognized rights at the
reservation” (CIT Final Submission 1999, 16).

The BIA analysis will be presented under the individual topics following.

1. Evidentiary Significance of Various Types of Allotments. The following material does not all
pertain to the issue of unambiguous previous Federal acknowledgment. Quinault conflated the
issues of Federal acknowledgment and of continuance of tribal relations. Maintaining tribal
relations differs from maintaining Federal acknowledgment. Tribes may exist and continue to
maintain tribal relations without being federally acknowledged.*

a. Allegation thar the Summary under the Criteria Made Confusing Misstatements Regarding
Indian Homesteads and Public Domain Allotments.

i. Quinault’s Position. Quinault stated:

The propcsed findings note that between 1880 and 1940s individual Cowlitz

%3To avoid duplication, all aspects of the allotment issue are analyzed together, even though this introduces
some disjunction into the organization of the technical report.
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obtained Public Domain Allotments and Homesteads in the Cowlitz valley.
SUCPF at 17. They then assert that the issuance of allotments on the public
domain under §4 of the General Allotment Act is evidence of maintenance of
tribal relations leaving the impression that there is evidence in support of Cowlitz
tribal relations based on Cowlitz Valley §4 allotments. SUCPF at 17. This
discussion is misleading (Quinault Revised Memorandum 1998, 25; see also
Quinault Memorandum 1997, 17, which says “wholly misleading”).

Quinault further stated:

The HTR [Historical technical Report] notes that there were some §4 public
domain allotments to “Cowilitz Indians” within the jurisdiction of the Yakima
Agency which are referenced in Appendix III of the Genealogical Technical
Report. However, the petitioner submitted no evidence relative to these off-
reservation allotments. /d, Appendix [II to the GTR appears to list 8 off-
reservation allotments under the jurisdiction of the Yakima agency. Of these 8
allotments only 2 are listed as being to individuals identified on the allotment list
from which they are abstracted as ‘Cowlitz,” one is listed as a ‘Cowlitz-Klickitat,’
one as a ' Wishum,’ and four as ‘Klickitat.” The issuance of a small number of
public domain allotments to persons identified as ‘Cowlitz’ west of the Cascades
outside of the Upper and Cowlitz groups’ historic territory is hardly strong
evidence of federal recognition of a functioning Cowlitz tribal political entity,
particularly when considered in light of the Indian homestead patents issued in the
Cowlitz River Valley based on lack of tribal relations. The apparent reference to
these §4 a'lotments in the summary and the suggestion that they are good
evidence for the maintenance of tribal relations without any mention of the
conclusions in the HTR regarding the Cowlitz Valley Homesteads is troubling. It
appears to reflect a pattern throughout the summary and Findings of drawing
inferences favorable to the Cowlitz petitioner that lack evidentiary support, often
in the face of contrary evidence which is either wholly ignored or glossed over”
(Quinault Revised Memorandum 1998, 26-27).

ii. BIA Analysis. Discussion of the above passages in this technical report for the final
determination has been complicated by Quinault’s failure to reference the precise statements in
the decision-making document, the Summary under the Criteria, which it found “troubling.”
However, it appears that Quinault is taking evidence that was mentioned under criterion 83.7(a)
and discussing it as if the proposed finding cited it as usable evidence for another criterion, in
this case for criterion 83.7(c).

The Summary Uncler the Criteria states:
Throughou the 1880's and 1890's, Chemawa Indian school and Puyallup Agency
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land records referred to the Cowlitz Indians, as did Yakima allotment records
between 1898 and 1914. Cushman Indian school correspondence in 1911 referred
to the Cowlitz around Toledo, Olequa, and Randall, as members of the Cowlitz
Tribe eligible for allotment at Quinault, and recommended that they be enrolled
and allotted there. Also. from the 1880's through the 1940's approximately 40
individua. Cowilitz Indians (including Lower Cowlitz, Upper Cowlitz, and
Cowlitz metis) obtained Indian homesteads and public domain land allotments in
the Cowlitz River valley which were held in trust by the BIA. Under Section four
of the General Allotment Act, public domain allotments were to have been limited
to Indians maintaining tribal relations with a recognized tribe. (CIT PF 1997,
Summ Crit. 17).

Quinault considered this material out of context. In the Summary Under the Criteria, the AS-IA
considers whether a petitioner meets each of the seven mandatory criteria, one at a time. At the
point raised here by Quinault as “misleading” (CIT PF 1997, Summ Crit. 17), the proposed
finding was analyzing the evidence for criterion 83.7(a) as modified by 83.9(d)(1), external
identification as an Indian entity. The paragraph quoted above was simply describing the kinds
of identifications of Cowlitz Indians during a particular period, the 1880's and 1890's. It was not
part of an evaluation of unambiguous previous Federal acknowledgment, of the maintenance of
tribal relations, or of community, each of which was discussed elsewhere in the Summary Under
the Criteria. Evidence acceptable for demonstrating one criterion may not be acceptable for
demonstrating other criteria. The discussion under criterion 83.7(a) mentioned that, “[u]nder
Section four of the General Allotment Act, public domain allotments were to have been limited
to Indians maintaining tribal relations with a recognized tribe” (CIT PF 1997, Summ. Crit. 17),
but took no posit.on as to whether such a limitation was enforced in this particular case. This
correspondence i1 1911 was not used to determine a last date of unambiguous Federal
acknowledgment because the number of such public domain allotments to the Cowlitz was too
limited to draw such a conclusion. The issuance of these public domain allotments is
corroborating evidence of tribal relations.

The BIA énalysis of Quinault’s allegations that the discussion in the proposed finding was
misleading has been additionally complicated by ambiguity as to whether the sentence:

The issuaace of a small number of public domain allotments to persons identified
as ‘Cowlitz’ west of the Cascades outside of the Upper and Cowlitz groups’
historic territory is hardly strong evidence of federal recognition of a functioning
Cowlitz tribal political entity, particularly when considered in light of the Indian
homestead patents issued in the Cowlitz River Valley based on lack of tribal
relations (Quinault Revised Memorandum 1998, 26-27)

was meant by Quinault to be read as an argument concerning previous unambiguous Federal
acknowledgment in the strict sense (as to whether these allotments provided evidence of Federal
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recognition of a tribal entity at the date they were issued) or whether Quinault’s comments were
directed at the question of whether or not there was a continuing, if possibly not federally
recognized, tribzl entity at the dates of their issuance (1892 - 1910 at the extreme range) (CIT PF
1997. GTR 112. Appendix II1).** The proposed finding did not mention this data in its
determination that the CIT was eligible to proceed under 83.8 (CIT PF 1997, Summ. Crit. 3-4).
Quinault argues that the issuance of Indian Homesteads is evidence that there are no tribal
relations. See discussion in 1(c) below.

The HTR discussed the public domain allotments under Yakima jurisdiction (CIT PF 1997, HTR
00-93) and noted that this material had not been submitted by the petitioner (CIT PF 1997, HTR
93). Section 83.1C(a) permits the BIA researchers to conduct research if necessary to verifv and
evaluate the petition as was done here.

b. CIT's Assertions Concerning the Dawes Act (General Allotment Act of 1887) as Amended.

i. CIT Position. CIT presents their discussion on the Dawes Act as part of the history of
allotments on the Quinault Reservation, including specific allegations concerning the
significance of provisions under this Act for Federal acknowledgment of the Cowlitz Tribe
between 1904 and 1934 (CIT Final Submission 1999, 18-21 (issue IV.IL.A)).

CIT states concerning the General Allotment Act of February 8, 1887, as amended by the Acts of
February 28, 189, and June 25, 1910: “Section 1 allotments are made to members of tribes and
more than 10 percent of allotments at the Quinault Reservation went to Cowlitz members during
the BIA’s efforts 10 comply with the Halbert ruling” (CIT Response 1998, 12). [emphasis in
original] This act, according to CIT, says that “the allotee must have been a member of a tribe or
band and (2) the tribe or band must have been an existing Indian political entity with rights at the
reservation at the "ime of allotment” (CIT Final Submission 1999, 18). CIT cited numerous cases
of this kind and also referred to prior use of the provisions of this Act in BIA evaluations.”” CIT
summarized by stating: “As the following discussion points out, the courts found that members
of the Cowlitz Trilye were legally entitled to Dawes Act allotments at the Quinault Reservation

and the issuance of those allotments confirmed that the Cowlitz Tribe had lawful status as a
recognized Indian tribe” (CIT Final Submission 1999, 21).

ii. BIA Analysis. This determination uses 1880 as the date of last unambiguous Federal

" %The question of whether some of these allottees were here called “Klickitat" is not wholly relevant, since
Mary LaQuash, Kiamtus, and Cutemas are otherwise identifiable as Cowlitz (Taithapam) Indians (see Cowlitz
GTKY File, BAR).

SSpecifically. CIT quotes the "written work of BAR’s Senior Anthropologist Dr. George Roth in his recent
working document entitled ‘California Acknowledgment Working Paper - 9/23/96 Draft’” (CIT Final Submission
1999, 19).
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recognition. As ciscussed above, 3(e), there is no need to determine a last, or later, date of
Federal recognition. Since CIT's arguments under this heading pertained not to the issue of
whether the CIT was entitled to proceed under the provisions of 83.8 per se, but rather to a
possible later date of unambiguous prior Federal acknowledgment than that utilized by the BIA
for purposes of this decision, they have not been extensively analyzed in this report. This report
does not take a position on the legal proposition espoused in CIT point 2 above.

c. Indian Homesteads Granted to Cowlitz Indians in the Cowlitz River Valley. Quinault asserted
that the Cowlitz “public domain allotments” are not evidence of maintenance of tribal relations
{Quinault Revised Memorandum 1998, 25-27 (issue 6); Quinault Memorandum 1997, 17-18
(tssue 6)). The petitioner replied (CIT Response 1998, 8-9; CIT Final Submission 1999, 38-39).

i. Quinault’s Position. Quinault stated:

The Historical Technical report makes clear at pp. 89-91 that the Cowlitz
“allotmen:s™ located in the Cowlitz River Valley which are referenced in the
Petition were issued under the Indian Homestead Acts and consequently are not
good evidance for maintenance of tribal relations for the reason that only Indians
who had severed tribal relations were eligible for allotment under the 1875 Indian
Homestead Act. If anything, these Cowlitz Valley Indian Homestead(s] are good
evidence that the United States understood that the Cowlitz no longer maintained
tribal relations (Quinault Revised Memorandum 1998, 25; see also Quinault
Memorandum 1997, 17-18).

The Quinault Revised Memorandum at pages 26-27 referenced several specific examples to
support their argument.**

58Concem'mg Indian homesteads, Quinault stated:

For exampie, Sam Eyely, who lived near Toledo, Washington, applied for an Indian homestead

at the Olympia Land Office under the act of March 30, 1875. In the sworn declaration that
accompanied his application Eyely stated that he was an Indian "formeriy of the Cowlitz tribe"
who had abandoned tribal relations and had pursued the "habits of civilized life." A second swom
declaration, signed by William Hays and Andrew Chambers of Thurston County also
accompanied the application stating that they knew Eyely well and that he had severed his tribal
relations. September 26, 1891, NSE 1891-1. Similarly, on February 5, 1891, in the Indian
Homestead :ase of the Thomas Satanas, Robert Davis and Batise Kiona (of Randle, Washington),
personally swore that they were ". . . well acquainted with Thomas Satanas (Indian) and Know
that he is of the Cowlitz Tribe that said Tribe has dissolved its Tribal Relations.” Batise Kiona
signed the statement with his mark. April 10, 1899. NSE 1899-1. Additional examples are
discussed in the NRA Report (Quinault Revised Memorandum 1998, 26). {grammar, spacing, and
punctuation sic] ‘
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ii. CIT Commen:. CIT asserted that tribal members did not necessarily surrender tribal
affiliation by taking land under the Indian Homestead Act (CIT Final Submission 1999. 38-39
(issue VII)), which it cited as the “Appropriations Act of March 3, 1875, 18 Stat. 402, 420
(repealed 1976). formally codified at 43 U.S.C. Section 189 (1970)" (CIT Response 1998. 8n4).

The Quinault argument is that the Indian Homestead Act required those receiving
allotments under that law to surrender their tribal affiliation as a condition to
secure the land allotment. That does appear to be the statutory law, but there is a
question as to whether the factual effect was consistent with that provision (CIT
Final Submission 1998, 38-39).

CIT further assertad that it was:

... clear that some Cowilitz Indians did receive such allotments. . . Exhibit 2
identifies & number of Cowlitz full-bloods who secured their allotments, but
certainly ¢ontinued their tribal affiliations and relationships. . . .signing a paper
handed to them by federal agents did not cause them to leave their tribe. All they
knew is that the paper secured for them the return of some of their lands which
had been taken only a few vears earlier. The Federal promise the Cowlitz
understood was that some land would be returned, and signing the paper (perhaps
with nothing more than an *X’) written in English had little meaning to the
Cowlitz Indians barely removed (if at all) from their aboriginal existence (CIT
Final Submission 1999, 39). [emphasis in original]

Further, CIT stated:

... Moreover, the execution of the documents by tribal members did not effect a
dissolution of the tribe itself, even if those members had abandoned their tribal
relationshigs (which, of course, they did not). A dissolution of tribal ties by some
Indians does not cause a dissolution of the tribe itself, and the Quinault suggestion
to the contrary is simply devoid of historical fact or reasoned historical analysis
(CIT Final Submission 1999, 39). [emphasis in original]

iii. BIA Analysis. CIT submitted a list of the Indian homesteads in its petition (CIT Pet. Narr.
1987, 33; for map see CIT Pet. Narr. 1987, 181). The HTR analyzed their significance, including
the issue of abandonment of tribal relations under the 1875 and 1884 acts (CIT PF 1997, HTR
89-91; see also CIT Response 1998, Land Records).

The Quinault analysis did not address the context in which these particular Indian homesteads were issued. Similar
declarations exist for enrolled Nisqually (e.g. William Peterwow), Chehalis, and other Indians from currently
federally acknowledged tribes which state that the applicants had severed tribal relations, although they
subsequently continued to be carried on BIA reservation census rolis.
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M.

The Quinault argument that the signing of the necessary papers for obtaining an Indian
homestead necessarily meant that an individual had renounced tribal relations has to be evaluated
in context. The signing may have signified simply an intent of the particular individual to obtain
land, while still retainine the option of enrolling with a federally acknowledged tribe, as in
Quinault's discussion or iyall Wahawa's move to Yakima (Nicklason 1998, 53-54). As cited
above. Sam Eyle signed such papers, but he also moved to the Yakima reservation and obtained
an allotment there; his oldest son served as head of the Yakima tribe in the 1920's.

Such written relinquishments do not have the effect of terminating the existence of the tribal
entity which the individual member purported to leave. A question remains as to whether the
promised relinquishment is actually carried out. In many of the Cowlitz cases, the individuals
continued to maintain tribal relations. Others did not. While the relinquishments by individual
members did not “effect a dissolution of the tribe itself,” it is clear that some of the Cowlitz,
particularly those who removed to Yakima and enrolled there, did indeed “abandon” their tribal
relationship with the Cowlitz.*> However, many people, including those with allotments and
those without thern, remained connected, and their descendants currently belong to the Cowlitz
petitioner.

d. Allotments to (Cowlitz Indians Made Directly on the Yakima Reservation.

i. Quinault’s Position. Quinault addressed this issue under its issue 10 (Quinault Revised
Memorandum 1998, 31), which related to Halbert v. United States.

Similarly, allotments of “Cowlitz” on the Yakama Reservation do not constitute
good evidernce that a Cowlitz tribal political entity existed. See, HTR at 96-99.
As set forth in the Historical Technical Report, allotments at Yakama were based
on claims of either membership or descent from one of the 14 original tribes for
whom the Yakama Reservation was established under the Treaty with the
Yakamas, 23 Stat. 951.% (Quinault Revised Memorandum 1998, 31.) [footnote in

For instance a letter from the Acting COIA to the Secretary of the Interior re: Ayell Wa-ha-wa patent
application. Re: Homestead entry 3641, May 4, 1880; Final certificate No. 2172 issued September 20, 1890, under
Act of March 5, 1874; patent issued November 20, 1890, under the Act of January 18, 1881, containing a 20-year
trust clause:

It appears from the petition that the indian is fully competent to care for his own affairs; that he
has adopted the habits and customs of white men, and as the members of his family are all allotted
on the Yakirna Indian Reservation, he wants to remove thereto as the climate there is more
suitable to his health (Quinault Ex. 4:1907-3; RG 48, 5-1, Cushman Patents).

In the absence of contrary evidence it is reasonable to infer that the Yakama Public Domain Allotments

issued to "Cowlitz [ndians" were also issued based on claims of membership or descent from one of the Yakama
groups with which the Cowlitz had historically intermarried” (Quinault Revised Memorandum 1998, 31n19).
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original]

ii. BIA Analysis. The proposed finding mentioned the Yakima reservation allotments only
under criterion £3.7(a), stating that, *[tJhroughout the 1880's and 1890's, Chemawa Indian school
and Puyallup Agency land records referred to the Cowlitz Indians, as did Yakima allotment
records between 1898 and 1914" (CIT PF 1997, Summ. Crit. 16). It did not evaluate allotments
on Yakima as evidence for either prior unambiguous Federal acknowledgment of the Cowlitz or
under criteria 83.7(b) or (c¢), but merely as one form of existing external identification under
criterion 83.7(a) Quinault did not challenge the use of this evidence in the context of criterion
83.7(a). However, allotments at Yakima and on the public domain were to go to tribal members
and thus is corroborating evidence under criteria §3.7(b) or (c) that allottees were maintaining
tribal relations with an identified tribe.

Quinault also misstated the cited passage from the HTR pertaining to Yakima,*' which read:

In 1950, writing to the COIA, Darrell Fleming of the Yakima Indian Agency
provided a succinct summary of the allotment procedure on the Yakima
Reservation:

Those allottees who received allotments before the year 1910
were for the most part descendants of the 14 Original Tribes,*
but those who received allotments after 1910 and their descendants
presented a real problem to the enrollment committee in
determining their degree of blood and the tribes and bands from
wkich they were descended (CIT PF 1997, HTR 97-98). [footnote
in original] [emphasis added]

Quinault omitted discussion of the remainder of Fleming’s summary, which noted that after
1910, in order to prevent the reservation from being thrown open to white settlement, the Yakima
enroliment committee:

.. . sent delegates to the neighboring tribes, especially on the west side of the
Cascade Mountains, who invited their relatives and friends to come upon the
Yakima Reservation to obtain allotments. Indians from other tribes who had no

®'In general, xcept for the discussion of the 1973-1974 membership changes, the CIT petition provided
only minimal information concerning historical Cowlitz interrelationships with Yakima. For the proposed finding,
BIA researchers obtairied enough data to permit evaluation under the criteria.

2The major exception consisted of the Cascade Indians from along the Columbia River, who in 1892 were
classed as part of the Yakima Tribes and given allotments on the basis of a claims action (Fleming to COIA
2/28/1950, 2).
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established reservation and who could not obtain allotments on their own
reservation because there was no longer any land remaining to be allotted. came
upon the Yakima Reservation and made application for allotments. . ... (Fleming
to COIA 2/28/1950, 2; quoted more extensively at CIT PF 1997, HTR 98).

The Nicklason Research Associates report section on which the formal Quinault comment was
apparently based did not discuss these Yakima Reservation allotments from the perspective of
unambiguous previous Federal acknowledgment as argued by Quinault, but presented arguments
pertaining to the issues of historical community and a continuously existing tribal entity. NRA
understood that allotments went to tribal members and stated that the Cowlitz allotted on Yakima
were showing that, “[t}hese Cascade-Cowlitz descendants therefore identified with the Cascade
Tribe, and not with a “Cowlitz Tribe’” (Nicklason 1998, 69) and also that this applied to those
~Indians of mixed Cascade-Cowlitz descent who previously had lived in the Cowlitz Valley
region” (Nicklason 1998, 69). As can be clearly seen from Fleming's summary to the COIA, this
position that the Cowlitz allotted on Yakima were actually Cascades was not necessarily the case.
During the same time period, as evidenced by the partial series of Yakima enrollment committee
actions from 1910 through 1912 (Quinault Ex. 5:1910-67, November 9, 1910; Quinault Ex.
5:1911-5, May 16, 1911; Quinault Ex. 1911-31, November 28, 1911; Quinault Ex. 5:1912-45,
November 19, 1512) and Yakima allotment affidavits (Quinault Ex. 5:1911-3B, 1911-6, 1911-
[1.1911-26; 1912-20. 1912-30, 2012-32, 1912-39), submitted by Quinault, unallotted members
of other federally recognized tribes in western Washington applied for Yakima allotments and, if
their application were accepted, they would relinquishe their prior enrollment and would transfer
to Yakima. These relinquishments did not signify a cessation of tribal relations for the Chehalis,
the Nisqually, the Puyallup, or the other tribes of origin of these Yakima allotment applicants.
Nor did they signify cessation of tribal relations for the Cowlitz. Written relinquishments do not
have the effect of terminating the existence of the tribal entity which the individual member
purported to leave as implied by Quinault.

The HTR provided a list of some Cowlitz and Yakima Cowlitz families known to have been
allotted on Yakima (CIT PF 1997, HTR 99). The list of names in the NRA report varied
somewhat (Nicklason 1998, 68), and included some, such as Jack (or Jake) Knighten, who were
not Cowlitz. That report stated that, “[w]hile getting land may have been one motivation, of
significance is the fact that all of these individuals, intimately acquainted with the Cowlitz
region, and who should have been aware of a ‘Cowlitz Tribe,’ identified themselves with the
Cascade Tribe at Yakima” (Nicklason 1998, 69). The BIA compared the Nicklason Research
Associates’ report with the names of the applicants in the Yakima documents and was unable to
identify any actual Cascade ancestry for a number of these Cowlitz Valley area applicants who
claimed it in their affidavits in 1910, 1911, and 1912 (Harry Phillip, James Suterlick, Charles
LeClaire, Thomas Satanas, George Cheholtz, Lizzie (Rabbie) Cheholtz, Edward Lozier, Susan
Whitefoot, etc. (s2e Cowlitz GTKY File, BAR). The question of whether these individuals mis-
stated their ancestry on the applications in order to obtain allotments is not immediately relevant
to the questions to be answered by this technical report. It implies, however, that they were

57

United States Department of the Interior, Office of Federal Acknowledgement CTI-V001-D0O07 Page 93 of 243



making statements which they believed would result in successful applications for Yakima
allotments rather han providing any basis for an analysis of historical community or tribal
relations of the Cowlitz.

Applications for allotment at Yakima from 1910-1912 were from Indians of both reservation and
non-reservation tr.bes. They provide no direct evidence concerning the issue of previous
unambiguous Federal acknowledgment of the Cowlitz. However, the provisions of allotments on
Yakima to Cowlitz is supporting evidence for purposes of the evaluation under criteria 83.7(b) or
(c). .

|
e. 1911 Allotment Act. CIT presented a legal retrospective on the topic of pre-Halbent
allotments on the Quinault Reservation. Although in theory presented as part of its discussion of
previous unambiguous Federal acknowledgment of the Cowlitz tribe, many of the arguments
pertained more directly to the topic of land rights on the Quinault Reservation which are not
addressed in this technical report.

i. CIT Position, "The 1911 Allotment Act Constituted Congressional Recognition of the
Cowlitz” (CIT Final Submission 1999, 37-38 (issue VI); CIT Response 1998, 12). CIT
discussion of this issue under its issue [V.IL.D is also incorporated here (CIT Final Submission
1999, 23-24).

CIT says that allotments were being made on Quinault by 1907 pursuant to the provisions of the
General Allotment Act and that the “tribes which were affiliated on the Reservation by the
Executive Order” were having “difficulty in obtaining allotments” (CIT Final Submission 1999,
23). [t quoted the Allotment Act of March 4, 1911, as directing “the Secretary of the Interior to
make Dawes Act aliotments on Quinault Reservation -- ‘to all members of the Hoh, Quileute,
Ozette or other tribes of Indians in Washington who are affiliated with the Quinaielt and Quileute
tribes in the treaty. . . .”” (CIT Final Submission 1999, 23).

CIT interpreted the 1911 Allotment Act at some length (CIT Final Submission 1999, 24), stating
elsewhere (and retrospectively) that “the Cowlitz Tribe was specifically found by the Supreme
Court in the Halbert litigation to have been one of the tribes specifically legislated by the 1911
Allotment Act as emtitled to Dawes Act allotments at Quinault Reservation” (CIT Final
Submission 1999, 37).

CIT asserts that “the BIA itself affirmatively opposed a further allotment act in 1913 naming the
Cowlitz Tribe as entitled to those allotments with the formal assertion that the tribe was already
covered by the 1911 Act and no further legislation was necessary” (CIT Final Submission 1999,
37, followed by a long direct quotation from Halbert v. United States cited as 238 U.S. at 759-
60).

CIT summarizes its argument on this topic as follows:
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It is beyond question that in 1911 the Cowlitz Tribe was unambiguously
recognized by Congress — a recognition formally confirmed by the Department
of the Interior in 1913. Given the adjudication in 1931 by the Supreme Court
confirming the 1913 formal policy articulated for Congress by the Department of
the Intericr through the BIA, it is clear that the 1911 Allotment Act recognized the
Cowlitz Tribe and affirmatively legislated the right of its membership to receive
allotments under the Dawes Act (CIT Final Submission 1999, 38).

ii. BIA Analysis. The Halbert case and this act do not establish unambiguous Federal
acknowledgment. The situation is not as clear as asserted by CIT. which did not submit any of
the underlying documentation that resulted in the passage of the 1911 Act. CIT bases most of its
assertions on later legal interpretations of the meaning of the 1911 provisions. However, the
presence of many of the Cowlitz who were alive in 1911 on the 1919 Roblin Roll suggests that
the Cowlitz Indiaas were not then Federally recognized as a tribe, although some individual
Cowlitz may have taken allotments on other reservations as allowed.

From the historical perspective, the issue being discussed in 1913 was the question of whether
the Cowlitz tribe was one of the unnamed "tribes of Indians . . . affiliated with the Quinault and
Quileute tribes in the [1855] treaty" and thus its members had a right to allotments on Quinault
under the 1911 Act - not whether there was a federally acknowledged Cowlitz tribe in existence
in 1911 that held irnbal rights on Quinault. This date, thus, has not been used for purposes of
prior Federal recognition under § 83.8. There is no indication in the limited evidence in the
record for this case that the discussion from 1911 through 1913 ever addressed the nature of the
then-current Cowlitz tribal entity, but rather merely pointed out that the Cowlitz had not been
named in the treaty:

In view of the fact that the Clallams and Cowlitz bands apparently were not
affiliated with the Quinaieit and Quileute Indians in the treaty referred to, and
seem not to be entitled to allotments on the Quinaielt Reservation except as
individual Indians may be enrolled thereon, . .. (Second Assistant COIA Haucke
to Cushmen Superintendent H.H. Johnson 1/4/1912, indicating that while the
Cowlitz had never affiliated with Quinault, they could still be allotted there as
individuals; Quinault Ex. 5:1912-2, [2-3]).

The Act of March 4, 1911 (35 Stat. L., 1345), authorizes allotments on the
Quinaieit Reservation to all members of the Hoh, Quileute, Ozette and other tribes
of Indians in Washington who were affiliated with the Quinaielt and Quileute
tribes in the Treaty of July 1, 1855 and January 26, 1846. The Cowlitz Indians,
however, were not party to such treaty by signatures of their chief or head men;
and so far as can be ascertained, these Indians were apparently provided for at the
time a reservation was created for the Chehalis Indians, although it seems that
they refused to remove to the Chehalis Reservation.
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If 1t should be clearly proven that the Cowlitz Indians were not affiliated
with the Quinaielt and Quileute Indians in the treaty of July 1, 1855 and January
26. 1856, they would not be entitled, as a tribe or band, to allotment on the
Quinaielt Reservation. Individual members of the Cowlitz band would still have
the right to present their applications to the tribal council on the Quinaielt
Reservation for enrollment thereon. If enrolled, and the enrollment should be
approved oy the Department, they would then be entitled to take allotments on the
Quinaielt Reservation the same as other [ndians now having rights thereon
(Haucke to Hudson, Holt & Harmon 1/9/1912; Quinault Ex. 5:1912-4 RG7S,
Gen. Ser. 55826-09-260).

|

The follow-up to this general policy as of 1912 was exemplified by a BIA letter to Eugene
Cloquet of Carrolten, Washington, recommending that he submit an application for enrollment
on Quinault if he wanted an allotment there (Haucke to Cloquet, 3/22/1917; Quinault Ex.
5:1912-18). The rnost extensive discussion of the policy is found in Haucke’s March 26, 1912,
letter to H.H. Johnson, Superintendent, Cushman Indian School:

The Office does not believe, however, that the children of the various bands for -
whom reservations were established and allotted, born since allotments were
made on the reservation, . . . can be considered as being entitled to allotments on
the Quinaielt reservation under authority of Executive Order dated November 4,
1873, or that straggling bands or individual Indians, and their children, who have
never lived on any reservation, are entitled to allotments on the Quinaielt
reservation merely upon application therefor; without the intention of going to the
reservation and making permanent homes thereon (Haucke to Johnson 3/26/1912;
Quinault Ex. 5:1912-21, 2-3).8

The various unattached or individual Indians not parties to any treaty may,
however, as outlined in Office letter of instructions approved by the Department,
submit their individual applications through you to the Quinaielt tribe for
enrollment therewith; . . . . (Haucke to Johnson 3/26/1912; Quinault Ex. 5:1912-
21, 5-6).

This position taken by the BIA resulted in the very extensive series of applications for adoptions
on Quinault and the hearings that resulted therefrom, with the summary Roblin reports thereon,
covering the years from 1911 through 1918 (NARS M-1344) and extensively cross-referenced in
the files for the 1919 Roblin report on unenrolled Indians of western Washington (NARS M-

1t is not clear why, under the discussion of the Treaty of Medicine Creek, Haucke stated that the Chehalis
and Cowlitz had been considered more closely affiliated with the Puyallup (Haucke to Johnson 3/26/1912, §), as
there is no evidence of that in either set of treaty negotiations.
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1343). .

On February 4, 1929, in connection with the District Court’s decision in Halbert v. U.S., the
Assistant Secretary, Department of the Interior, wrote an extensive letter to the U.S. Antorney
General (Finney to Artorney General 2/4/1929; Quinault Ex. 7:1929-1). Finney wrote:

Pages 3. 4. 5 and 6 of the memorandum decision contains citations of cases,
treaties. and acts of Congress which are supposed to bear upon the cases under
discussion which were for allotments on the Quinaielt Indian Reservation,
Washington. Without going into detail or analyzing any of the cases cited, whichi
appear to have been cited principally for psychological reasons, it may be said that
some of them are not in favor of the plaintiffs, some are not controlling, and some
are not in point (Finney to Attorney General 2/4/1929, {1]).

Pages 3-6 of this letter contained analysis of the March 4, 1911 Act (36 Stat. L., 1345). Finney
commented:

The court held on page 26 of the decision that these remnants of bands and
tribes were entitled to allotments at Quinaielt providing they were fish-eating
Indians of the Pacific coast, and referred to the recommendation of the
Superintendent of Indian Affairs for Washington, apparently giving it the same
effect as an act passed by Congress.

On pages 27 and 28 the court appears to engage in some surmise when he
says: “The words ‘fish-eating Indians of the Pacific Coast’ were probably omitted
from the act of March 4, 1911, because of the contention that the Cowlitz and
Upper Chehalis while ‘fish-eating Indians’ not being directly upon the coast were
therefore not ‘fish-eating Indians of the Pacific Coast’” (Finney 2/4/1929, [5]-6).
[emphasis in original]

At the bottom of page 30 the court concludes that it is more reasonable to
hold that the word “treaty” in the act was used in the broader sense including the
written treaty and the negotiations in the preceding February. Such construction
might be placed upon the act of March 4, 1911, were it not for the fact that the act
says “treaty of July 1, 1855." . . . Viewing the definition of treaty in the restricted
sense as intended by the act of 1911, none of the plaintiffs are entitled to any
rights upon the Quinaielt Indian Reservation, Washington. (Finney 2/4/1929, 7).

The Supreme Court stated that:
In 1913 a bill was introduced in Congress to amend the Act of 1911 by
specifically including the Cowlitz and some other fish-eating tribes in

southwestern Washington not before named in the act; and in a letter responding
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to an inquirv about the need for the bill the Indian Bureau said: “[t is believed that
the Indians referred to in the pending bill may be allotted on the Quinaielt
Reservation and that further legislation is unnecessary.” The Solicitor for the
Department of the Interior so construed the treaty, executive order and Act of

1911 in an opinion rendered to the Secretary of the Interior, and that opinion was
accepted as a guide in making further allotments (Halberr et al. vs. United States
5; Quinault Ex. 7:1931-8).

The Supreme Court held that the Cowlitz tribe was one of the tribes of Indians affiliated with the
Quinault and Quileute tribes in the 1855 treaty within the meaning of the 1911 Act. The court
decisions in Halbert did not hold that the Cowlitz was a Federally recognized tribe in 1911 or in

1928, indeed Roblin's testimony is that they were not. (U.S. Sup. Ct. 1931, Docket file 443).
Therefore, Halbert does not establish unambiguous Federal recognition.

2. Significance o) the Supreme Court Decision in Halbert v. United States in Regard 1o Federal
Recognition of a Cowlitz Tribe in 193],

a. Quinault’s Position. Quinault stated that the Supreme Court decision in Halbert v. United
States and issuance of allotments to “Cowlitz” on the Quinault and Yakama Reservation do not
constitute Federal recognition of a Cowlitz tribe (Quinault Revised Memorandum 1998, 30-31

(issue 10); Quinault Memorandum 1997, 20 (issue 10)). The petitioner replied (CIT Response
1998. 12, CIT Final Submission 1999, 25-27 (issue IV.IL.E)).

Quinault stated:

The issues before the Supreme Court in Halbert relate to the eligibility of
individual Indians of Cowlitz, Chinook, and Chehalis ancestry to receive
allotments on the Quinault Reservation under the 1911 Quinault Allotment Act.
In light of the Department’s recent proposed decision regarding the Chinook
petitioner, reference in the decision to members of the Chinook and Cowlitz
Tribes is not evidence of federal recognition (Quinault Revised Memorandum
1998, 30-31).

Quinault cited a statement from BAR s peer review notes taken by Dr. Virginia DeMarce
concerning the CIT PF, that “the Quinault allotments were specifically not because the Cowlitz
were a recognized tribe” (Quinault Revised Memorandum 1998, 31.)

b. CIT’s Position (CIT Final Submission 1999, 24-27). “It is beyond question that in 1931 the
Cowlitz Tribe was unambiguously recognized as an Indian Tribe with federally-protected rights
by the United States Supreme Court in the Halbert Litigation” (CIT Final Submission 1999, 27).

The Quinault Tribe proposes to rewrite the Supreme Court’s findings in the case
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of Halbert v. United States, supra. . .. the court specifically found that Cowlitz *
was one of the tribes for which the Reservation had been set aside and that
members of the Cowlitz Indian Tribe were legally entitled to allotments within the

Reservation (Cowlitz Response 1998, 12). [emphasis in original]

[n Halbert, the Supreme Court found that individual Indians who were members
of the Chinook, Cowlitz and Chehalis Tribes had a right to Dawes Act allotments
at the Quinault Reservation because, as a matter of law, those tribes were .
affiliated with the signatory tribes to the Treaty of Olympia (CIT Final '
Submission 1999, 25). [emphasis in original] |

And with “hat, the Supreme Court answered that ultimate question in favor of the
Cowlitz Irdian Tribe and the entitlement of its members to Dawes Act section |
allotments:

Our conclusion on the first question presented is that the

Chehalis, Chinook and Cowlitz Tribes are among those whose
members are entitled to take allotments within the Quinaielt

Reservation, if without allotments elsewhere. *** [Emphasis

supplied.] (283 U.S. at 760.)

It is beyond question that in 1931 the Cowlitz Tribe was unambiguously
recognized as an Indian Tribe with federally-protected rights by the United States
Supreme Court in the Halbert Litigation (CIT Final Submission 1999, 27).

¢. BIA Analysis. Quinault submitted a copy of the Supreme Court decision in Halbert (Quinault
Ex. 7:1931-8). The district court and Ninth Circuit decisions were obtained through additional
research to respond to these arguments, as was Roblin's testimony as inserted in the record before
the Supreme Court. This discussion must be prefaced with a disclaimer. The discussion of
Halbert is raised here by CIT and Quinault as part as a long-running litigation concerning the
implementation of the Quinault Allotment Act of 1911. The BIA researchers do not believe that
it would be appropriate to analyze many of these arguments for the following reasons. A date of
previous recognition of 1880 has already allowed the Cowlitz petitioner to proceed through the
25 CFR Part 83 process under 83.8 which allows for a reduced burden of proof. This reduced
burden also makes it unnecessary to analyze the meaning of the Halbert case and its
implementation because other evidence is available which relates to the Cowlitz case under the
criteria. Second, this technical report is not a legal brief. Therefore, the following discussion is
meant merely to lzy out what arguments were made by the commenters and the petitioner, the
documentation submitted, and to correct some misstatements concerning BIA policies.

The Supreme Court defined the questions to be resolved as follows:
The plaintiffs are all of Indian blood and descent, but none is a full-blood Indian.
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Some are members of the Chehalis, Chinook and Cowlitz tribes, and the question
is presented whether these tribes are among those whose members are entitled to
allotments from lands within the Quinaielt Reservation. Many do not personally
reside on the reservation, and we are asked to decide whether this defeats their
claims. Some are the issue, either children or grandchildren, of a marriage
between an Indian woman and a white man, and whether this is an obstacle to
allowing their claims is a further question (Halbert et al. vs. United States 2,

. Quinault Ex. 7:1931-8).

The Supreme Court then affirmed that the district court applied the correct rules for determining
eligibility for allotments,

The only plaintiffs in Halbert who asserted that they were Cowlitz were the Provoes.
Plaintiff Mary Francis Provoe was alive at the time of the 1855 Treaty. U.S. Sup.Ct. 1931,
Docket file at 367. The district court opinion stated that Roblin listed the Provoe family as
belonging to the Cowlitz Tribe, and that Chief Mason of the Quinault said they were Cowlitz.
U.S. Sup.Ct. 1931, Docket file at 366. The district court, however, specifically declined to rule
whether the plaintiffs, children and grandchildren of Mary Francis (Chehalis) and David Provoe,
(Cowlitz) were Upper Chehalis or Cowlitz. Id. at 367, 375. Although noting that the Cowlitz
had a tribal organization (U.S. Sup.Ct. 1931, Docket file at 337), and the Chehalis did not (U S.
Sup.Ct. 1931, Docket file at 337, 362), the district court did not recognize a government-to-
government relationship between the Cowlitz and United States.

The district court analysis of all plaintiffs in the case focused on whether they lived in
Indian settlements znd were associated and affiliated with other Indians, even though their tribe
was scattered. In contrast, the Ninth Circuit required residence on a reservation to obtain an
allotment and specisically declined to discuss "the rights of the appellees based upon their Indian
blood or tribal relations.” Halbert, 38 F.2d 795, 798 (9 Cir. 1930).

The Supreme Court ruled that the "Chehalis, Chinook and Cowlitz tribes are among those
whose members are entitled to take allotments within the Quinault Reservation.” Halbert, 283
U.S. at 760. The Ccurt concluded that the district court applied the appropriate law in requiring
membership for allotments on Quinault. The Supreme Court did not rule that there was a
government-to-govemment relationship between the Cowlitz and the United States, nor did the
Court rule that the Cowlitz were a tribe in 1911 or in 1931. The Court did not rule that any
plaintiffs were members of the Cowlitz Tribe. Thus, the Supreme Court ruling does not establish
a date of last unambiguous federal recognition.

The Supreme Court concluded:

. . . that the Chehalis, Chinook and Cowlitz tribes are among those whose
members are entitled to take allotments within the Quinaielt Reservation, if
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without allotrnents elsewhere. The Circuit Court of Appeals held otherwise in .
some of the suits and in this we think it erred (Halbert et al. vs. United States 3,
Quinault Ex. 7:1931-8).

The only issue that could be related to the Federal acknowledgment criteria (25 CFR Part 83) is
how these cases affected the actual on-the-ground implementation of the allotments and the
actual governance of the Quinault Reservation, which will be discussed in the following section.

3. Post-Halbert Land Allotment Activity on Quinault Reservation (CIT Final Response 1999. 27
(issue IV.ILF); CIT Final Response 1999, 32-37 (issue V)).

a. CIT Position. CIT discussed Post-Halbert land allotments under two separate headings:

under issue [V.II as “The Issuance of Allotments at Quinault to Cowlitz Members in the 1930s
Constitutes Unambiguous Prior Federal Acknowledgment™ (CIT Final Submission 1999, 17)
and under the section “Post-Halbert Land Allotment Activity Constituted Federal Recognition of
Cowlitz™ (CIT Firial Submission 1999, 32-36 (issue V)).

Most of the discussion under issue IV I was a history of allotment policy and allotting on
Quinault, rather than pertaining directly to the topic header.** CIT asserted that the historical
overview in secticn I'V.II, “demonstrates the significance to Cowlitz status as a recognized tribe
through Cowlitz allotment issuance under federal law, and establishes unambiguous federal
recognition in the 1930s of Cowlitz as an Indian tribe” (CIT Final Submission 1999, 17). CIT

84CIT Issue (V.11 consists primarily of a historical retrospective running from 1887 through 1984 designed
to show how CIT reached its conclusions concerning Federal acknowledgment (CIT Final Submission 1999, 17-27).
Very little of the content pertained to the topic in the header, post Halbert (1931) activities. This is exemplified by
the first sentence that appeared following the header: "An undisputed fact is that dozens of Cowlitz ribal members
are allotted at the Qu:nault reservation and the federal issuance of allotments to those Cowlitz occurred between
1907 and 1934" (CIT Final Submission 1999, 17).

635, Allotments Under the Dawes Act (CIT Final Submission 1999, 18-20). See discussion above, in
historical sequence.

b. Treaty of Qlympia -- 1855 (CIT Final Submission 1999, 16, 21-22). See discussion above, in
historical sequence.

¢._Executive Order of 1873 (CIT Final Submission 1999, 22-23.) See discussion above, in historical
sequence.

d. Land Allotment Laws and Practices (CIT Final Submission 1999, 23-24). This subsection of Issue IV.II
contained a restatemenit of the provisions of the 1911 Allotnent Act and is discussed there (see above).

¢. _The Haltert Litigation (CIT Final Submission 1999, 24-27). The discussion of the actual Halbert v.
United States case ccntained in this section (CIT issue [V.II.E) has been included with that topic (see above).

This section of the CIT Finai Submission aiso contained some history of the cessation of aliotment on
Quinault by about 1916 and the case United States v. Payne, 264 U.S. 446, 449 (1924) (CIT Final Submission 1999,
24-25). See above, in sequence.
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states:

During the period following the Halbert decision until sometime in 1934,
Reservation allotments were issued to dozens of Cowlitz pursuant to Section | of
the General Allotment Act; the Cowlitz allottees were entitled to their trust
patents by virtue of their membership in the Cowlitz Tribe and these patents were
issued accordingly.

[t is beyond question that the Cowlitz Tribe was unambiguously recognized by the
Department of the Interior during 1931-34 through the issuance of Dawes Act
Section | allotments to Cowlitz tribal members on the basis of their membership
in the Cowlitz Tribe (CIT Final Submission 1999, 27).

Subsequeni to that ruling, Cowlitz members were among the Indians given
allotments within the Reservation pursuant to Section 1 of the General Allotment
Act of February 8, 1887 (24 Stat. 388) and the Allotment Act of March 4, 1911
(36 Stat. 1345)” (CIT Response 1998, 12).

Subsequent to the Supreme Court ruling in Halbert v. United States, the BIA
proceeded to allot land to members of tribes who were denominated as
beneficiaries of the Executive Order of 1873. As both the General Allotment Act
of 1887 and Dr. George Roth have made clear, only members of federally-
recognized tribes could receive those allotments (CIT Final Submission 1999, 32).

b. BIA Analysis. The BIA researchers did not have before them materials which would have
allowed a competent analysis as to whether or not these statements are accurate. The question
that would need to be answered is whether the allotment applications and other materials show
that individual Cowlitz were awarded allotments on Quinault because they were members of a
contemporary Cowl:tz entity.

Most of the data presented under CIT’s issue V consisted of a list of 53 allottees on Quinault who
were identified as Cowlitz, Chehalis-Cowlitz, Chinook-Cowlitz, or Quinaielt-Cowlitz (CIT Final
Submission 1999, 33-37). Since these were genealogical ancestry categories rather than tribal
affiliation categories, this list of individual allottees was not directly pertinent to the issue of

- unambiguous Federal acknowledgment of a Cowlitz tribe in the 1930's. Thus, the actual results

of, or activities following, this litigation are not necessarily based on the existence of a
contemporary Cowlitz tribe and thus did not show Federal acknowledgment of a Cowlitz tribal
entity at that point.

Cowlitz based much of their argument on a 1995 draft report by BIA anthropologist George Roth
concerning allotment policies in California. An evaluation of that draft report need not be made
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here. However, the draft report does not provide that allotments go to members of "federally
recognized tribes,” but that allotments go to "tribal members.” We do not now hold that
obtaining an allotment is an act of unambiguous federal acknowledgment of the tribe in which
the allottee claims membership, but rather that it is evidence which we would evaluate in the
context of criterion (b) and (c) of the regulations. But, if such allotments were tied to a particular
tribe, and there was a consistent practice for the agency doing the allotting, it could be evidence
of priot Federal recognition. However, as was clear in the record of the Halbert decision, none of
the courts involved ruled on a Federal relationship with the Cowlitz tribe. Further, the district
court and Supreme Court's reliance on the individual Indians being affiliated with the Quinault.
militates against using the allotments to Cowlitz Indians on Quinault as unambiguous Federal
recognition. This conclusion is consistent with the agency's implementation of the Halbert
decision, discussed in the previous paragraph.

4. Post-Halbert Case Law (CIT Final Submission 1999, 27-32 (issue IV.IL.F).
a._The “Boundary Dispute” Litigation, 1945 and 1951 (CIT Final Submission 1999, 28-30).

i. CIT Position. CIT presented two cases concerning whether or not the Quinault Nation has
exclusive jurisdiction over the Quinault Reservation, citing to Quinaielt Tribe of Indians v.
United States, 102 Ct.Cl. 822 (1945), Finding of Fact No. 3 (102 Ct.Cl. at 825), 102 C.Cls. at
835 (CIT Final Submission 1999, 28-29) and Quinaielt Tribe of Indians v. United States, 118
Ct.ClL 220 (CIT Final Submission 1999, 29).

It is beyond question that in 1945 and 1951 the Cowlitz Tribe was unambiguously
recognized as an Indian Tribe with federally-protected rights by the United States
Claims Court in the Boundary Dispute Litigation (CIT Final Submission 1999,
30). [emphasis in original]

ii. BIA Analysis. These decisions only relate to which tribes had an interest in the Quinault
Reservation which would entitle them to participate in a money judgment for lands taken in an
adjustment of the reservation's boundary. The decisions rely on Halbert for their conclusion that
the Cowlitz tribe had an interest in the reservation when it was established. The decision add

nothing to Halbeit. -
b. The Wahkiakiun Fishing Rights Litigation, 1981 (CIT Final Submission 1999, 30).

i. CIT Position. CIT cited Wahkiakum Band of Chinook Indians v. Bateman, et al.

It is beyond question that in 1981 the Cowlitz Tribe was unambiguously
recognized as an Indian Tribe with federally-protected rights by the United States
Court of Appeals for the Ninth Circuit in the Wahkiakum Litigation” (CIT Final
Submission 1999, 30).
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il. BIA Analysis. Most of the discussion appears to apply to Chinook. At most, Cowlitz may
have intended 1o argue that Cowlitz was included by implication in the cited decision (655 F.2d
at 179-80). This case has no relevance to whether the CIT meets the criteria for Federal
acknowledgmer.t under 25 CFR Part 83.

¢. Williams v_Clark, 1984 (CIT Final Submission 1999, 31-32).

i. CIT Position. CIT cites this as 742 F.2d 549 (9" Cir. 1984), referencing the Quileute and
issues of jurisdiction on the Quinault Reservation. .
|
[t is beycnd question that in 1984 the affiliated tribes — including Cowlitz —
were unambiguously recognized as Indian tribes with federally-protected rights by
the United States Court of Appeals for the Ninth Circuit in Williams v. Clark (CIT
Final Submission 1999, 32). {emphasis in original]

ii. BIA Analysis. This statement clearly misrepresents the findings in this case which involved
only the right of a Quileute tribal member under Section 4 of the Indian Reorganization Act to
devise his allotmant on the Quinauit reservation.

3. Quinault's Stctements Concerning the Acknowledgment Status of the Cowlitz Tribe in 1975.

a._Quinault’s Position. Quinault quoted various 1975 statements made in connection with the

Indian Claims Commission (ICC) award indicating that the Cowlitz were not a recognized tribe
(Quinault Revised Memorandum, 1998, 24).

b. CIT Comment. The CIT did not respond directly to this point. An implied CIT comment may
exist in its discussion of recent litigation (CIT Final Submission 1999, 30-32).

c. BIA Analysis. The proposed finding did not conclude that the CIT was a federally
acknowledged tribe in 1975. In fact, the Government has refused to disburse the [CC Cowlitz
judgment award to the petitioner as a tribal award because the Cowlitz were not recognized. The
payment is now in escrow until the conclusion of this case. If the Cowlitz are acknowledged, the
award will be distributed at least in part as a tribal payment. If the Cowlitz are not
acknowledged, the award will probably be distributed per capita.

6. Comparability with AS-14's Analysis of Previous Unambiguous Federal Acknowledgment of
the Snoqualmie Tribal Organization.

a. Quinault’s Position. Beyond the above quotations, the remainder of the Quinault comment
compared the AS-1A’s analysis of the issue of Federal acknowledgment of the Snoqualmie Tribal
Organization (STQ) between 1934 and 1953 and how the BIA distinguished STO from purely
claims organizations (Quinault Revised Memorandum 1998, 10-11; citing STO FD Summ. Crit.
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[no page numbers given]) to three specific mentions of Cowlitz Indians in BIA records in 1878.
1893. and 1904 (Quinault Revised Memorandum 1998, 12).

b. BIA Analysis. The Quinauit commented on documents which were not comparable. The AS-
[A’s analysis coricerning the Snoqualmie Tribal Organization specifically analyzed, at length. the
issue of Federal actions indicating acknowledgment of the Snoqualmie in the mid-20th century.
The absence of s:milar kinds of documents for the Cowlitz from another historical period is not
remarkable, and ‘n fact policy, administrative, and even technological changes mean that the
character of docurnents created by the BIA during the late 19" and early 20" centuries differ
significantly from those created in the mid-1950's. Such comparisons would be comparihg
“apples and oranjges,” especially since this final determination has not concluded that the Cowlitz
Tribe was recognized between 1934 and 1953. More extensive discussion of the nature of the
Cowlitz Tribal organization (CTQ), on the basis of the historical record, will be found below, in
section V.

E. The Latest Date of Unambiguous Previous Federal Acknowledgment. The BIA
evaluation has declined to make a comprehensive analysis of the submissions and arguments
from the petitioner concerning litigation which the CIT argue would show that the Upper and
Lower Cowlitz had been unambiguously recognized after 1878/80, and to the 1970's. It is
unnecessary for the Department to address these arguments because prior Federal recognition
has already been =stablished to 1880, by using other means. Further, the Department has not
interpreted those cases cited by CIT as recognizing the Cowlitz or their tribal status in the time
period they-suggest.

IV. COMMENTS CONCERNING INTERPRETATION
OF THE 25 CFR PART 83 REGULATIONS.

This section of the report addresses specific arguments raised by the comments, specifically those
submitted by the Quinault Nation concerning the evaluation of the evidence. Section V
addresses the evicence in the record.

A. Insufficient Evidence and Evidentiary Standards. Quinaulit asserted that the BIA had
reached conclusions unsupported by the evidence in the record and had failed to apply the proper
evidentiary standards (Quinault Revised Memorandum 1998, 2-3 (issue 1); Quinault
Memorandum 1997, 1-2 (issue 1)). The petitioner replied (CIT Response 1998, 2-4).

. Quinault’s Position. “The Bureau Has Failed to Apply the Proper Evidentiary Standards and
Burden of Proof in Reviewing the Record” (Quinault Revised Memorandum 1998, 2; see also
Quinault Memorandum 1997, 1). Quinault stated:
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As evidenced by numerous examples discussed in this memorandum and the
accompanying revised report prepared by Nicklason Research Associates (NRA),
the propcsed findings repeatedly state conclusions for which there is no
supporting evidence or which are contrary to the weight of available evidence
(Quinault Revised Memorandum 1998, 2; Quinault Memorandum 1997, 2).

Quinault also stated:

In ignoring and glossing over negative evidence the proposed findings misapply
the applicable evidentiary standards . . . set forth in 25 CFR 83.6(c) which
provides that a petitioner may not be acknowledged if the available evidence
demonstrates that it fails to meet one or more of the criteria, or if there is
insufficient evidence that it meets one or more criteria. A criterion is met “if the
available svidence establishes a reasonable likelihood of the validity of facts
relating to that criterion” (Quinault Revised Memorandum 1998, 2; see also
Quinault iMemorandum 1997, 2).

2. CIT Comment. The CIT primarily defended the research efforts of BIA staff assigned to the
case and critiqued the credentials of the Quinault researchers (CIT Response 1998, 2-4). The
CIT comment under this heading was not pertinent to the issues raised by Quinault, as it did not
address the issue of evidentiary standards.

3. BIA Analysis. The 25 CFR Part 83 regulations do not utilize the concept of “negative
evidence™ as presented by Quinault. The BIA has used the term “negative evidence” in some
previous findings to refer to actual evidence which disproves that a petitioner meets a criterion.*
The issue for each of the mandatory criteria is whether or not there is enough evidence to show
that the petitioner meets the criterion under the reasonable likelihood of the validity of the facts
standard. Under criterion 83.7(a), “Evidence that the group’s character as an Indian entity has
from time to time been denied shall not be considered to be conclusive evidence that this
criterion has not been met” (83.7(a)). This provision reassures petitioners that past descriptions
of their tribal character will not be used to deny acknowledgment if they have other evidence

%For example, tracing the reputed Indian ancestors of one petitioner to ships' passenger lists of European
immigrants has been viewed as "negative evidence" for criterion (e), in that it clearly contradicts the petitioner’s
claims. Or evidence that a petitioner’s ancestors named Thomas lived in Virginia until a generation after their
claimed tribe was rernoved to Oklahoma from Alabama, the petitioner’s current locale, contradicts their claims to
descend from a "Thomas” who removed from Alabama to Oklahoma in 1842 and died there in 1850. This is the
sense in which the tenn "negative evidence" has been used by the Government in past decisions. A statement of
opinion that a writer did not believe a group was tribal or Indians has not been used to deny a petitioner meets a
criterion if other evidence shows that group does meet the criteria. These are exactly the kinds of documents
Quinault calls "negative evidence," and uses in isolated instances, that is, not informed by the historical context, to
try to disprove the general position put forth in the PF.
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indicating that they have continued to exist as a tribe.

In this section of its comments which deals with burden of proof, Quinault neither listed the
conclusions for which it asserted there was *‘no supporting evidence” nor those which it
considered “contrary to the weight of available evidence” nor the specific points at which it
believed that the proposed finding had misapplied the evidentiary standards. Neither did it refer
to specific porticns of the Nicklason Research Associates reports (Nicklason 1997, Nicklason
1998). It is therefore impossible to respond with specificity to this particular criticism. Section
V. of this technical report will address, in chronological order, particular issues and questions at
the points they were raised elsewhere in the Quinault Revised Memorandum.

The majority of the documents interpreted by Quinault as “negative evidence” as submitted in its
exhibits (Quinault Ex.) were already in the record at the time of the proposed finding, as
documented by their containing stamps indicating that Quinault obtained them from the BIA
through its Cowlitz FOIA. These documents showed that from 1880-1940, the Cowlitz Indians
were not a reservation tribe under Federal jurisdiction or under direct Federal supervision. While
such documents are applicable to the issue of determining a latest date of unambiguous previous
Federal acknowl:dgment (see section III), they were not assessed by the AS-IA as “negative
evidence” as to the existence of an unrecognized but continuously existing tribal entity. The lack
of mention of a group in any type of record is not “negative evidence” but only an absence of a
specific type of evidence, which may be unimportant if other acceptable evidence identifying the
group as an Indizn entity exist.®’

B. Types of Evidence Acceptable as Demonstrating Tribal Existence. [n the “Previous
Federal Acinowiedgment” section of the preamble to the 1994 regulations, the Department
stated that “[t]he revisions. . . still maintain the same requirements regarding the character of the
petitioner.” Thus, continuous existence remains a requirement under the 83.8 provisions for
previously acknowledged tribes. The preamble states::

.. . the revisions maintain the essential requirement that to be acknowledged a
petitioner must be tribal in character and demonstrate historic continuity of tribal
existence. Thus, petitioners that were not recognized under the previous
regulations would not be recognized by these revised regulations (59 Fed.Reg.
9280, 2/25/94).

However, the evidence required was streamlined because, as the preamble to the 1994

7Quinault regularly conflates the evidence which would show the petitioner was previously recognized
under 83.8 -- that is documents showing Federal officials dealing with a tribe - and evidence which would show
the petitioner was idsntified as an Indian entity under 83.7(a) -- which would include newspaper articles, diaries,
travelers reports, anc other kinds of documents. All those petitioners that have been recognized to date through the
acknowliedgment process could show documents to meet 83.7(a), but only a few can show evidence to meet 83.8.
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regulations explained:” “For petitioners which were genuinely acknowledged previous]y as tribes.
the revisions recognize that evidence concerning their continued existence may be entitled to
greater weight.” (59 Fed.Reg. 9282, 2/25/94) The revised regulations did not abrogate the
requirement of continuous existence, which the preamble to the regulations say will be handled
bv the tribe’s meeting other criteria under the reduced burden of proof:

The revised language requires the previously acknowledged petitioner as it exists
today to meet the criteria for community (criterion 83.7(b)) and political influence
(criterion §3.7(c)). The demonstration of historical continuity of tribal existence.
since last Federal acknowledgment until the present, must meet three \
requirements. First, the petitioner must demonstrate that it has been continuously
identified by external sources as the same tribe as the tribe recognized previously.
Second, continuity of political influence must be established by showing
identification of leaders and/or a governing body exercising political influence on
a substantially continuously basis from last acknowledgment until the present, if
supported by demonstration of one form of evidence listed in §83.7(c) . . . third,
ancestry from the historic tribe must be shown. (59 Fed. Reg. 9282, 2/25/94).

The Department did not remove the requirement of continuity of tribal existence. Rather, the fact
that evidence subrnitted by previously acknowledged tribes is entitled to greater weight, means
that the evidence subrmitted for criterion 83.7(a) and for criterion 83.7(c) carries the burden the
petitioner has for dzmonstrating continuous existence, without the requirement that criterion
83.7(b) also be demonstrated between the latest date of unambiguous previous Federal
acknowledgment and the modern period. The regulations provide specifically in 83.8(d)(2) that
criterion 83.7(b) is met if the group is a distinct community at present, “it need not provide
evidence to demonstrate existence as a community historically.” In revising the regulations, the
assumption was made that any difficulties a previously recognized group may have in meeting
the requirement of continuous existence would be revealed by these two criteria, 83.7(a) and
83.7(c), as modifiedl.. :

The regulations state at 83.8(d)(3):

The group meets the requirements of the criterion in 83.7(c) to demonstrate that
political influence or authonty is exercised within the group at present. Sufficient
evidence to meet the criterion in §83.7(c) from the point of last Federal
acknowledginent to the present may be provided by demonstration of substantially
continuous historical identification, by authoritative, knowledgeable external
sources, of leaders and/or a governing body who exercise political influence or
authority, together with demonstration of one form of evidence listed in §83.7(c)
(83.8(d)(3)).

Under the definitions, “‘political influence or authority” means “a tribal council, leadership,
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internal process or other mechanism, which the group has used as a means of influencing or
controlling the behavior of its members in significant respects, and/or making decisions for the
group which substantially affect its members, and/or representing the group in dealing with
outsiders in mat:ers of consequence. This process is to be understood in the context of the
history. culture and social organization of the group™ (25 CFR 83.1).

Thus. the issue of continuity of tribal existence as defined by Quinault®® relates obliquely to
criterion 83.7(c) as modified by 83.8, in that the entity over which the identified leadérs are
shown to exert authority must be the same entity that was previously acknowledged and the same
entity that is petitioning. Presumably, if this entity were not continuous from the point of last
recognition to the modemn day, it would not have leaders identified by knowledgeable sources on
a substantially continuous basis and other evidence under 83.7(c).

What follows is an overview Quinault’s criticisms of the use made by BIA evaluators of some of
the evidence discussed in the PF technical reports. An attempt is made in this discussion to link
Quinault’s criticisms to specific criteria in the regulations at 83.7 (a)-(g), but this was not always
possible. Some new analysis based on evidence submitted or collected and the field interviews
by both Mark Schoepfle and Holly Reckord is also discussed. The treatment of the modem
community is extended and clarified from that appearing in the Proposed Finding ATR.

| Holding of Annual Meetings. Quinault stated that reports of annual meetings of the Cowlitz
Tribal Organization (CTO) are not evidence of tribal existence (Quinault Revised Memorandum
1998, 29-30 (issue 8); Quinault Memorandum 1997, 19-20 (issue 8)). The petitioner replied
(CIT Response 1998, 10-11).

a. Quinault’s Position. Quinault stated:

The proposed findings state that newspaper articles from 1912 through 1939
reporting on annual meetings are evidence of the existence of a tribal entity,
noting that the articles mention various leaders and significant business discussed.
Review cf the newspaper articles and available evidence indicates that the
“significant business considered at the meetings” was largely, if not exclusively,
related to Cowlitz claims for compensation consistent with descriptions of the
“Cowlitz Tribe” during this time as a claims group” (Quinault Revised
Memorandum 1998, 29; Quinault Memorandum 1997, 19-20; no citation to pages

*The issue as posed by Quinault and analyzed under this heading does not fall directly under any one of
the criteria for Federal acknowledgment as found in 25 CFR Part 83. While continuity of tribal existence is
- fundamental for acknowledgment, parts of the Quinault comments are primarily applicable to 83.7(a), parts to
83.7(b), and parts to 83.7(c), particularly as modified by 83.8. Specifically, Quinault has extracted parts of the
evaluation of the evidence considered for criterion 83.7(a) in the Summary Under the Criteria and argued as if the
AS-1A had been app lying these parts to one of the other criteria.
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in the PF®?). [footnote added]
Earlier in its coment, Quinault had asserted:

Throughout the period from 1912 through the mid-1930s the Cowlitz Tribal
Organization appears to have held annual meetings. Following 1950, the
reorganized Cowlitz Tribe of Indians resumed meeting. But, the reports of those

' meetings rnake clear that business conducted was limited largely, if not
exclusively, to claims matters. See, NRA and HTR generally. Significantly, both
the record of these meetings and the descriptions of the Cowlitz by group
members and outside observers unambiguously demonstrate that the Cowlitz
Tribal Organization and the later Cowlitz Tribe of Indians were voluntary claims
organizations, nothing more or less (Quinault Revised Memorandum 1998, 25;
see also Quinault Memorandum 1997, 17). -

b. _CIT Comment. The CIT described Quinault’s statement of this issue as “disingenuous” (CIT
Response 1998, 10), emphasizing that contemporary newspaper reports are valid types of
documentation, referring to other types of documents such as the provision of information to
ethnographers by Cowlitz informants between 1927 and 1931, and stating that the Quinault

- comments ignored evidence of other business that took place at the tribal meetings (CIT
Response 1998, 10-11).

c. BIA Analvsis. For a discussion of the general adequacy of evidence under criterion 83.7(c),
see below, section [V.D. This analysis is limited to the degree to which the holding of annual
meetings may be regarded as evidence for continuous tribal existence. The BIA has divided the
above mixed argumentation concerning 83.7(a) and 83.7(c), which Quinault combined into a
discussion of “tribal continuity,” into the nature of evidence acceptable under each of the criteria,
as follows.

i. Analysis of Pertinence of Quinault’s Argumentation to Criterion 83.7(a). The regulations read
at 83.8(d)(1):

$%The reference would appear to be to CIT PF 1997, Summ. Crit. 17-18, where the listing was of evidence
considered for criterion §3.7(a). The nature of evidence valid for a petitioner to meet 83.7(a) is to some extent
different from the naturs of evidence necessary to show continuous existence and tribal entity under 83.7(b) and
83.7(c). The AS-IA has determined that:

Additionally, criterion 83.7(a) does not require that the identification as an [ndian entity was
factually accurate on the part of the observer, or that the observer was a specialist in anthropology
or ethnography. There is no requirement that the observer’s assertions be documented or verified
by historical evidence (RMI FD 1996, Summ. Crit. 12).
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The group meets the requirement of the criterion in §83.7(a), except that such -
identification shall be demonstrated since the point of last Federal
acknowledgment. The group must further have been identified by such sources as

the same tribal entity that was previously acknowledged or as a portion that has
evolved from that entity (25 CFR 83.8(d)(1)). [emphasis added]

Quinault has presented some material, such as some newspaper accounts, which the proposed
finding evaluated for criterion 83.7(a) and asserted that the BIA utilized it invalidly as'evidence
for criterion 83.7(c) when in fact the BIA did not use the evidence cited by Quinault for showing
83.7(c). Quinault’s position that newspaper articles are not authoritative enough to be uset as
evidence under §3.7(c) is therefore misplaced. At the same time, newspapers are considered
evidence for demonstrating 83.7(a) for previously acknowledged tribes because there is no
additional requirement in 83.8(d) that identifications of an entity for purposes of criterion 83.7(a)
be made by “kncwledgeable” observers. Newspaper articles, as identification of a tribal entity by
external observers, are considered evidence for 83.7(a), whether or not the petitioner is
proceeding under §3.8.

On the basis of the overall evidence, the CTO and CTI as described in external identifications

did, at a minimum, continue to represent at least a portion of the Lower Cowlitz and Upper
Cowlitz Indians who had previous unambiguous Federal acknowledgment. The reports, both by
the lawyers and by BIA agents, of the signing of the earliest claims by the two surviving chiefs of
these bands, Atwin Stockum and Captain Peter, along with their association with the surviving
older Indians idertified as Cowlitz throughout the latter 19™ century, are adequate to show under
83.8(d)(1) that the tribe holding meetings in the 1920's and 1930's was the same tribal entity that
was previously recognized.

ii. Analysis of Pertinence of Quinault’s Argumentation to Criterion 83.7(c). Under 83.8, the
correspondence of the BIA with the elected officers of CTO and CTI, definitely identified the
existence of a continuous sequence of named leaders for the Cowlitz tribe. The accuracy of this
identification by external sources was corroborated by the holding of annual meetings by the
CTO and CTI with reports of their elections, etc., and the BIA superintendents and agents
constitute knowledgeable outside observers within the meaning of the regulations.

While the argumentation is not entirely clear, it appears that the focus of Quinault’s argument is
that the CTO and CTT had named leaders, but they were not leaders of a tribe, only leaders of a
claims organization. The reasoning in the reports (Nicklason 1997, Nicklason 1998) was very
circular -- for example, Quinault maintained that since the CTO was by definition only a claims
organization, it was just a convenience for the BIA to contact John Ike, as its head, about probate,
school, census, and other business concerning the Cowlitz Indians who lived in his vicinity
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(Nicklason 1997, 149-150), arguing that the data did not show the existence of political
influence or authcrity. However, these aspects of Quinault’s comments went beyond the
evidentiary value of annual meetings. For more extensive discussion of the nature of political
activity and influence in the CTO and CTI, see section V. of this report.

2. Comparison with Duwamish Proposed Finding.
a._Quinault's Position. Quinault stated: “The description of the Duwamish annual meetings and
activities found to be indicative of a voluntary claims organization precisely matches descriptions
of the Cowlitz Tribal Organization set forth in the record for most of the 20th Century’” (Quinault
Revised Memorandum 1998, 30; Quinault Memorandum 1997, 29).

b. BIA Analvsis. As contrasted with the Cowlitz, a major component of the analysis in the
Duwamish proposed finding was that there was no documented continuity between the
leadership of the Duwamish settlements of the later 19" century, the Duwamish organization
formed in 1915, and the Duwamish organization formed in 1925. Additionally, the proposed
finding concluded that the membership of the 1915 Duwamish organization was *“substantially
different from the membership of the organization formed in 1925" (Duwamish PF, Federal
Register Notice), whereas the same family lines have continued to be members of the various
formal Cowlitz organizations since the earliest lists available.

[n this context of a historical development quite different from that of the Cowlitz petitioner, the
Duwamish minutes were evidence that the Duwamish Tribal Organization formed in 1925
showed that it was a limited purpose organization that had little direct impact on the lives of its
members. The PF Summary under the Criteria stated:

The Duwamish Tribal Organization formed in 1925 did not function as a muiti-
faceted political entity. Instead, it limited itself to pursuing claims against the
United States for its dues-paying members. The organization’s annual meetings
generally consisted of a presentation by the chairman or chairwoman, a report by
the group’s :laims attorney, and motions only to elect officers, accept new
members, or endorse attorney contracts. No evidence indicates that members
were involved actively in making decisions for the group or resolving disputes
among themselves. A decision to intervene in an important fishing rights case
was made by a single individual, the chairman, and no members participated in

0= . During the 1920's, 1930's and 1940's many documents in the record contain documents show

correspondence primarily between the superintendent and others concerning individual Indians. There is no
indication that these documents as a group indicate any agency relationship with a tribal entity, or that the nature of
the correspondence was of concern to the group as a whole. . . .While BAR claims some of these documents show a
relationship with a tribal leader, John Ike, but there is no evidence of Ike’s influence on members of the group in
response to those few agency letters” (Nicklason 1997, 149-150).
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completing paperwork which would have allowed members to exercise fishing
rights temporarily. Minutes of its annual meetings indicate that this organization
played a vary limited role in the lives of its members. In addition, there was no
evidence for the existence of informal leadership or the exercise of political
influence within the group outside of the formal organization. Because the
petitioner nas not maintained political influence or authority over its members, it
has not met the requirements of criterion (¢) (Duwamish PF, Summ. Crit. 14).

Under the regulations, the CIT only have to demonstrate they meet criterion 83.7(b) during the
modern period bezause they are being evaluated as a previously acknowledged tribe. Therefore.
the PF did not evaluate the Cowlitz under 83.7(b) “throughout most of the 20th centurv.” To the
extent the Quinault may mean to compare the evidence of Cowlitz community at the present to
the above historical description of Duwamish. (See next paragraphs.) '

More specifically, in the context of criterion 83.7(c), the Duwamish proposed finding concluded
that the Duwamish petitioner differed in several respects from the modern day CIT, which may
be characterized by numerous arguments, major sub-groupings which take political stances, vote-
taking, and other ways of making decisions on behalf of the tribe. In addition to the formal CIT
organization, the Cowlitz show evidence of informal leadership, particularly when individuals set
agendas on issues of interest to themselves and make them tribal issues. Members have initiated
actions to which the leadership of the formal groups responded. Long-running disagreements of
wide interest to the tribal members include membership issues, litigation, subsistence, historical
preservation, graves protection, religious orientation as it relates to the petitioner’s activities, the
use of tribal property, administration of elections, control of the petitioner’s office, attorney
contracts, and accepting the judgment as a tribe or as a per capita payment, child welfare, a
community garden, and Administration for Native American grants.

Members of CIT are not content merely to come to meetings in order to hear reports. They
actively accumulate knowledge and information about tribal activities, and lobby for their
positions behind the scenes. There is evidence in the BIA field interviews of such maneuvering.
Members often seek information on their own and in groups (even traveling to Quinault to meet
with that tribe’s leadership) and then use this gathered information to inform their political
positions in meetings.

The tribal minutes do tend to play down such disagreements. Evidence that arguments were not
documented is that interviews indicate that after 1950, some elderly individuals and others
stopped going to meetings because they found the many arguments upsetting. A memorandum
from an Indian agent who had attended a Cowlitz Quarterly meeting March 13, 1965, when the
topic of the clairrs attorney was controversial, described the meeting: “the usual arguments
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among tribal members over Mr. McLeod flared up as at previous meetings.””' By the 1970's
factionalism resulted in the establishment of an organization called the Sovereign Cowlitz. an
alternative tribal organization. which temporarily broke from the main tribe over the tribe’s
position to accept the judgment payment, rather than actual land. Therefore, in the Cowlitz case.
evidence other than the meeting minutes themselves, draw a picture of tribal meetings which
were somewhat more raucous than the official meeting minutes indicated.

The Cowlitz minutes themselves tended to record outcomes rather than the entire course of an
argument. The fact that the minutes did not accurately reflect participation in meeting
discussions is further supported by making a comparison between the oral testimony of péople
involved in the 1950's leadership struggle between Jerry Bouchard and John Barnett and the
minutes made during this period. The oral interviews tell how people became enraged, cried and
the police were called. The minutes contain few details about the heated emotional arguments
that apparently characterized the meetings.

The Quinault tend to evaluate each type of evidence, including the minutes, as if it stands in a
historical vacuum. They ignore the context surrounding the creation of the document and
relevant evidence that may exist. Comparing the nature of the Cowlitz minutes to the Duwamish
minutes without looking at the complete record of evidence concerning each group’s political
behavior leads to false comparisons. It also leads to false interpretation of the evidence in the
record. For example, the BIA has received minutes from a number of petitioners and has found
that minutes are often formal documents and are often not intended to be a transcription of what
was said and what occurred at a meeting, Generally, they are used only to document the actions
taken at a meeting and limited background which would justify those actions. Argumentation
that does not support the final position taken at the meeting is often left out of minutes. The
Cowlitz minutes are of this character.

The BIA researchers do not assume that where no evidence exists in the minutes, a cross-section
of members participated in discussions and decision-making, whether in the General Council
Meeting or in the Council meetings. However, other evidence may draw a fuller picture of tribal
meetings than the minutes do. Oral history, letters, memoranda of the BIA agents present, or
videotapes or similar documents may reveal that widespread participation and discussion
occurred which were not recorded in the minutes. The Cowlitz petitioner submitted a variety of
other evidence and the field interviews also provided evidence which supplemented the official
minutes.

In the case of the Duwamish, no other evidence was in the record that indicated full participation
during decision making. In contrast, in the case of the Cowlitz, not only do the minutes reveal

"'Monday, Marcn 22, 1965, Report to Superintendent from Tribal Operations Officer re: Cowlitz Quarterly
Meeting.
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that the Cowlitz clealt with a wide range of topics and issues. but also other documentary and oral
interview evidence indicates that participation was wide spread in meetings and that people
discussed tribal issues outside of meetings, even lobbying for specific positions with other
members. Furthermore. the organization of the Cowlitz tribe, which had a number of leaders and
active subgroups consisting of members with particular perspectives they wanted to advance,
further indicates that members were actively involved in tnbal issues and decision making.

Finally, a tribe may pursue claims and discuss claims issues at their meetings. The mere mention
of claims does not mean that a tribe is a claims organization and unrecognizable. Most
recognized tribes have at some time developed claims cases. The problem under the regulhtions
arises if a petitiorier is only a claims organization.

3. Using Subgroup Activity as evidence under the Regulations.

a. Quinault's Position. Quinault stated that, “. . . evidence of ‘subgroup’ subsistence activities
organized by the leaders of ‘subgroups’ is not probative evidence of the existence of a larger
Cowlitz community, encompassing the ‘subgroups’”’ (Quinault Revised Memorandum 1998, 32;
Quinault Memorandum 1997, 21). More generally, Quinault asserted that:

the proposed findings seek to bolster what is conceded to be “limited evidence for
the continuation of structured political activity and influence under §83(d)(3)”
referring to substantial evidence of informal leadership within subgroups. SUCPF
at 38. Section 83.8(d)(3) establishes a reduced evidentiary burden for previously
acknowledged groups. The effort to use evidence of subgroup leadership to
supplement the ‘limited evidence’ of substantially continuous leadership
exercising political authority necessary to meet the reduced burden of 25 CFR
§83.8(d)(3) misapplies the acknowledgment criteria. Nowhere do the regulations
authorize the substitution of subgroup leadership for a demonstration of
substantially continuous leadership exercising political influence over the group as
a whole (Quinauit Revised Memorandum 1998, 43-44).

b. BIA Analysis. This comment from Quinault deals with the demonstration of 83.8(d)(3) which
reads: :

(3) the group meets the requirements of the criterion in 83.7(c) to demonstrate
that political influence or authority is exercised within the group at present. ,
Sufficient evidence to meet the criterion in 83.7(c) from the point of last Federal
acknowledgment to the present may be provided by demonstration of substantially
continuous historical identification, by authoritative, knowledgeable external
sources, of leaders and /or a governing body who exercise political influence or
authority, together with demonstration of one form of evidence listed in 83.7(c).
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Quinault's comment is referring to the second half of this requirement, “together with
demonstration or one form of evidence listed in 83.7(c), stating their opinion that subgroup
activity may not qualify as a form of evidence listed in 83.7(c).

[n response to the specific criticism of evidence of subgroups to demonstrate 83.7(c), other
acknowledgment findings have utilized the existence of leadership in subgroups, for example the
Mohegan womer.'s church-sponsored sewing circle (Mohegan FD, Summ. Cnt. 30), to support
other evidence for community, political authority, and overall leadership. The issue is how are
the subgroups tied to each other. In the Snoqualmie finding, for example, the existence of family
subgroups which discussed tribal politics and came to a decision that the subgroup would support
in the larger tribe, at annual meetings, or in the council through representatives of the family
subgroup, was ac:epted as a form of evidence for political process as required under 83.7(c).

The guiding principle is that subgroup participation and leadership may be used as evidence of
political influence when subgroup leaders also participate in tribal government and their
leadership of subgroups contributes to their credibility and political power or informs their
participation in the larger political grouping.

Factions. political subgroups, kinship groupings, residential affiliations of all sorts crosscut the
political processes of a tribe. The CIT proposed finding found that regional/kin sub-groupings
framed the politics of the Cowlitz tribe. Members elected a council with representatives from a
variety of backgrounds. Those thrust forward as leaders from a particular regional/kin grouping,
took on a larger political function in the council or the tribe, but their power base remained with
the group that originally put them forward and their credibility as a leader came from that base.
The council and those who operate on a tribal basis as a governing body may demonstrate
political authority together as a group. The regulations do not require that a single individual
have influence over an entire group, although if that can be shown, it would be accepted as
meeting the criterion. It is equally accepted that a group of influential individuals who are in
contact and workir.g together, may demonstrate that they have political influence as a group.

The CIT proposed finding discussed at length the relationship among the five Cowlitz sub-
groups. (CIT PF 1997, ATR 45-46, 2.1.6). There is evidence discussed in the proposed finding
and also new evidence since the proposed finding that joint action was carried on by the
subgroups. Family reunions have been held for years, have a political component and are closely
associated with the annual meeting. Today, politics are discussed at the family reunions and
lobbying among the attendees occurs there too. Early intermarriages means that those attending
family reunions are attended by a large number of individuals, some outside the immediate
family line. Inrecent years, the tribal leaders are invited to attend family reunions. Funerals of
elders were attended by individuals from diverse subgroups if the deceased was active in the
tribe’s political life. Religious movements cross sub-group boundaries. Leaders from the
various sub-groups interacted to provide congressional testimony or appear at hearings
concerning burial sites and subsistence fishing in the 1950's. Subgroup leaders were generally
and still are, known to members who are not part of their group. Since the early part of this
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century, some of these subgroups were led by individuals who were widely known outside their
own subgroups and worked closely with leaders from other subgroups. The continuity and
overlap of service is shown by the list below from the ATR:

Among tke Upper Cowlitz were Sarah Castama [1873-1955], Mary Kiona [1869-
1970], and John Ike Kinswa [1874-1947]. Among the Lower Cowlitz were Frank
*Wannassey [c.1873-1934], Maude Wannassay Snyder [b.1898], Jacqueline
Wannasszy Hill [b.1923], Frank Iyall [1873-1938], and Archie [yall {1911-1993].
Among the metis were elected officials such as James Sareault [1895-1963] and
Clifford Wilson [b.1912), and among the Boisfort/Peell were Charles Pete [1860-
1926] and Jesse Pete, Sr. [b.1918]. Also, families such as the Cottonoire (or
Cottonware) were married with Quinault, Boisfort/Peell, metis, and Yakima
families (CIT PF 1997, ATR 46). [dates added for clarification]

An analysis of the signers of the 1934 fishing rights petition provides additional insight into
subgroup leadership (CIT Pet. 1987, Ex. A-551; resubmitted as Quinault Ex. 7:1934-15). This
petition, containing 64 names, is discussed in context in section V. It is analyzed here only in the -
immediate context of subgroups and leadership. Of the 64 signers,” nine had signed the Cowlitz
claims attorneys’ contract in 1910: they may be considered old-timers.” Four of them were
Upper Cowlitz; the other five represented three different metis lines, one of which was also
intermarried with the Cascade Cowlitz subgroup. On the other hand, the petition was also signed
by younger people: 22 lived to be included on the 1953/1963 membership list.”* The signers
included the past president, John Ike (Upper Cowilitz); the past tribal council chairman and Upper
Cowilitz fishing r.ghts leader, Louis Castama (Upper Cowlitz); the current president, John B.
Sareault (metis); and the future secretary, Maude Wannassay [Snyder] (Lower Cowlitz). The
signers included past and future leaders, were drawn from a variety of the Cowlitz ancestral lines,
and cut across the social subgroups.” Additionally, they had close ties with other prominent
Cowlitz: Louis Castama’s widow Sarah and Mary (Yoke) Kiona (niece of signer Jim Yoke and

"Three signers were spduses; the BIA researcher could not firmly identify five signers, e.g. Mary Smith
(not a hypothetical example, but an actual signer) when no further data, such as an address, was on the petition.

"Peter Bemier:, Louis Castama, Peter Duprey, Sam D. Eyle, Celeste (Duprey) Nelson, John Ike (Kinswa),
John J. Plamondon, l_ouise Virginia (Bernier) West, Jim Yoke.

™Of the 64 names on the 1934 petition, eight are still alive and on the 1998 CIT membership list. All of
these youngest signers also had parents who were signers.

SCastama, Eyle, Ike (Kinswa-Satanas), Kiona, Phillips-Lashwicht, Saterlick, Yoke (Upper Cowlitz);
Cheholtz, Lewis, Wzhawa/lyall, Wannassay, Waterton-Thomas, White, Williams (Lower Cowlitz); Rabbie
. (Cascade); Cathier-C cttonoire, Finlay/Bercier/Bernier; Finlay/Plamondon, Lozier, Provoe, Skloutwout/Gerrand,
Scanewa/Plamondon/$areault (Cowlitz metis). Because of the extensive intermarriage among the Cowlitz, many
signers descended from more than one of these lines.
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mother of signer James Kiona), who did not themselves sign this petition, would testify on behalf
of the Cowlitz in the lawsuits of the 1950's, with signer Howard ke serving as their interpreter
(see above excerpt from the ATR).

4. Provision of Szrvices to Individual Cowlitz Indians. Quinault stated that evidence of the
provision of services to individual Cowlitz does not establish the existence of a “Cowlitz Tribe"
(Quinault Revised Memorandum 1998, 30 (issue 9); Quinauit Memorandum 1997, 20 (issue 9)).
The petitioner replied (CIT Response 1998, 11-12). .

a._Quinault's Position. Quinault stated: \

The provision of services to individual members of unrecognized Indian groups
was a common practice earlier this century. It is not evidence of federal
recognition. See, 59 FR 9280, 9283 (Quinault Memorandum 1997, 20).

Provision of services to individual Indians during the earlier part of this century
was common and is not evidence of the existence of a tribal entity. Evidence that
during the 1920s and 1930s federal officials communicated with leaders of the
Cowilitz group to obtain information in connection with the provision of services
to individual Indians does not demonstrate the exercise of ‘political influence or
authority’ as defined by the regulations for two reasons. First the services
provided were not tribal in character, but individual relating to issues like
education, medical care, and probate of trust and restricted lands owned by
individuals (Quinault Memorandum 1997, 29).

b. CIT Comment. CIT argued that the “delivery of services through BIA was to Cowlitz tribal
members, and not ‘o ‘individual’ Indians without any tribal affiliation” (CIT Response 1998, 11),
stating that, “while the fact of federal services to Cowlitz tribal members does not establish tribal
existence by itself, it is part of the overall picture of tribal existence . . .” (CIT Response 1998,
).

c. BIA Analysis. 'While Quinault’s presentation of the evidentiary value of the provision of
services to individual Indians is accurate, it is also irrelevant, since the CIT proposed finding did
not utilize the provision of services to individual Indians as evidence of the existence of a
Cowlitz tribal entity, nor was it discussed as providing evidence of previous unambiguous
Federal acknowledzment at the dates these services were being provided.

Like many petitioners, the CIT confused the provision of services to individuals as evidence of -
the existence of the tribe that person belonged to. This type of evidence has never been accepted
by the BIA to show tribal existence. The proposed finding stated clearly that from the mid 1930's
through the 1950's, the BIA interacted primarily with Cowlitz Indians as individuals rather than
with the CTO (CIT PF 1997, Summ. Crit. 15), and did not adduce this interaction as evidence
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establishing tribal existence. .

The CIT Response attempted to draw more inferences from such services than warranted under
the regulations. The other point made by CIT under this heading, that “there is a substantial body
of law which confirms that tribal existence is not exclusively a function of formal federal
recognition.” while accurate, is irrelevant to the topic as framed by Quinauit.

C. Is Each Subgroup of a Petitioner Required to Meet Criterion 83.7(a) Separately?
Quinault asserted that the Cowlitz Metis subgroup does not meet the requirements of 83.7(a)
(Quinault Revised Memorandum 1998, 16-17 (issue 4); Quinault Memorandum 1997, 10411
(issue 4)*), concluding that as a consequence, the petitioner as a whole does not meet the
requirements of §3.7(a). The petitioner replied to this assertion (CIT Response 1998, 6).

1. Theoretical Discussion by Quinault.
a._Quinault’s Position. Quinault stated: *“The Cowlitz Métis Subgroup Does Not Meet the

Requirements of §3.7(a) and the Petitioner Does Not Meet the Requirements of §83.8(d)(1)"
(Quinault Revised Memorandum 1998, 16; Quinault Memorandum 1997, 10).

b. BIA Analvsis. Quinault here attempted to introduce a supposed requirement, stated nowhere
in the regulations, which would require that when a petitioner contains more than one subgroup,
each subgroup individually, as well as the petitioner as a whole, must document that it meets
criterion 83.7(a) and, by implication, each of the other criteria. The regulations do not contain
any such requirement.

2. Application of Quinault’s Theoretical Position to the CIT Petition.

a. Quinault’s Position. Quinault stated (1) that, “[t]here is absolutely no evidence that the métis
or Cowlitz métis population was ever considered an Indian tribe or band (Quinault Memorandum
1997, 4);” and (2) that, “the Cowlitz Metis were never identified as an American Indian entity.

71t should be noted that Quinault’s issue 4 contained two separate items, which have been separated for
purposes of analytical discussion.

"'The historical report submitted by Nicklason Research Associates addressed this issue in the context of a
specifically delineated later chronological period, rather than in the context of "ever": "During the years between
1904 and 1920, there is no mention of a separate ‘Métis’ Indian or "Cowlitz-Métis’ Indian group in the record.
Therefore, there is 1o evidence to support a determination that the present day petitioner is an amalgamation of
Lower Cowlitz, Upper Cowlitz and Métis (or Cowlitz-Métis) into an [sic] sovereign social and political Cowlitz
Tribe. To the extent that any amalgamation occurred, it took place among Cowlitz descendants within the context
of a claims group. 'n addition, evidence exists from internal document [sic] that group members continued to see a
distinction between the Lower Cowlitz and the Upper Cowlitz as late as 1917. As a result, during the years between
1904 and 1920, there is no historical evidence to support a finding of prior unambiguous recognition” (Nicklason
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They are not even recognized as a separate group, Indian or non-Indian, in federal documents.
SUCPF at 11.. The Cowlitz Metis therefore do not'meet the requirements of 83.7(a)”
(Quinault Revised Memorandum 1998, 16; Quinault Memorandum 1997, 10).

b. CIT Comment. The CIT responded that, “{t]he term ‘Cowlitz Metis’ is nothing more than a
nice way of saying half-breed,” a somewhat derogatory term commonly used in the 18" and 19"
centuries to describe children born of Indian and non-Indian parents” (CIT Response 1998, 6). It
added:’

This group of people was not a separate tribe as such, but merely a class of
individuals who were not pure blood Indians but nonetheless active members of
the Cowlitz Tribe. In fact, Congress recognized this population as well and
extended the opportunity to mixed-blood men and women to secure land under
Section 4 of the Oregon Donation Act of 1850, as amended (9 Stat. 496) (CIT
Response 1998, 6). [emphasis in original]

BAR’s Dr. Virginia DeMarce explained that the Quinault incorrectly have been
attempting to portray the Cowlitz metis as a tribal group, missing the fact that the
metis people were “Lower Cowlitz descendants” and not a separate tribe. (On-the-
Record Meeting Transcript at p. 60, 11.10-13.). . . Dr. DeMarce further said that
the significance of the metis joining the Cowlitz Tribe at some later date is simply
mischaracterized by Quinault. She explained that the matter was addressed by the
BAR in developing the applicable regulations: (CIT Final Submission 1999, 7,
citing Tr. at p.59, 11.8-17).

c. BIA Analysis. The regulations do not require that each subgroup of a petitioner meet the
regulatory criteria. The regulations do not require that the métis, part of the Lower Cowlitz, be
identified, as asserted by Quinault. Additionally Quinault conflated to some extent the issues of
identification as an Indian entity by external observers (criterion 83.7(a)) and prior unambiguous
Federal acknowledzment (83.8). Quinault’s own statement that the Cowlitz metis were “not
even recognized as a separate group” in Federal documents tends to substantiate the
Government’s conclusion in the PF that the metis were not distinguished from the remainder of
the Lower Cowlitz Indians (see the much more extensive discussion in section V. below),

It is possible, however, that Quinault here intended to use “recognized” in the technical sense of
having prior unambiguous Federal acknowledgment. Federal acknowledgment, however, is not a
prerequisite for identification as an Indian entity by external observers under criterion 83.7(a).
Additionally, the regulations do not require that a petitioner be identified as an Indian entity by
Federal documents (Quinault Revised Memorandum 1998, 16) in order to meet criterion 83.7(a),

1997, 101-102).
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but only that it be identified by some type of external observer.

The CIT comment was to some extent off point, in that it did not address Quinault’s theoretical
presumption that each subgroup of an amalgamated petitioner must separately meet criterion
83.7(a). contenting itself with asserting that the Cowlitz metis were not a separate tribe or band.
The proposed finding indicated that the Cowlitz metis were a portion of the Lower Cowlitz tribe.
The regulations do not require that Cowlitz métis have been the subject of separate
identifications by external observers, as distinguishable from the remainder of the tribe.

D. General Adequacy of Evidence for 83.7(b). Quinault asserted that the proposed finding did
not present a basis for finding the existence of a modern community (Quinault Revised
Memorandum 1938, 34-38 (issue 13); Quinault Memorandum 1997, 22-25 (issue 14)). The
petitioner replied (CIT Response 1998, 14-16).

1. No Evidence of Actual Social Interaction Showing Historical Communiry.”

a. Quinault’s Position. Although the issue under the regulations was that of CIT modemn
community (see above), Quinault stated:

The absence of documentary evidence indicating “community” activities from the
turn of the century through the mid-1970s, other than annual claims group
meetings between 1912 and 1930s and again following 1950, belies the claim that
a joint Upper Cowlitz and Lower Cowlitz “community” formed between 1878 and
1904 (Quinault Revised Memorandum 1998, 32; Quinault Memorandum 1997,
21).

Quinault’s researcher (Nicklason 1997, Nicklason 1998) argued at length that there was no
showing of historical community for the CIT.”

b. BIA Analysis. The proposed finding stated:

Some of the comments in the background report submitted by Quinault indicated unfamiliarity with the
terminology used at various historical periods — for instance, that in 1919, "Nowhere in the Roblin narrative on the
*Cowlitz Tribe’ does he mention the word ‘Cowlitz community’" (Nicklason 1998, 110). "Community” was not a
term used in the context of tribes in 1919.

TNowhere in the record reviewed for this report is there a description of the ‘Cowlitz tribe’ as a social
tribal entity. . . no eviclence that the group’s membership interacted socially. . ., on a regular and consistent basis
involving the wide breadth of the group's membership and kinship lines. . .of family reunions, shared gift giving,
shared religious activities, cooperative hunting or other economic activities that involved a significant number of
members of other Kiriship lines. . .that most of the peripheral individuals maintained social ties and interacted with a
social core. . . .of the existence of organizations in which ceremonies or other activities could be practiced by the
entire group.. . .beyond the matter of claims, there is no evidence of any group activities” (Nicklason 1997, 102).
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After 1863, Federal government policies combined the Upper and Lower Cowlitz
for administrative purposes. and during the 1860's attempted to place the two on
the Chehalis Reservation. By 1878, the Indian agent reported that prior hostilities
between t1e two bands had ended and that they were beginning to intermarry. An
actual community and political or tribal merger occurred gradually throughout the
second half of the 19" century. Both groups have been part of the formal tribal
organization since its founding in 1912 (CIT PF 1997, Summ. Cnit. 4).

This statement occurred in the context of determining previous unambiguous Federal
acknowledgment.** Because the regulations provide that petitioners proceeding under 83}8 do
not need to show historic community, the technical reports did not evaluate evidence concerning
it nor was the issue included in the discussion under criterion 83.7(b) as modified by 83.8(d)(2)
in the Summary .'nder the Criteria (CIT PF 1997, Summ. Crit. 20-31), which pointed out:

When the petitioner is proceeding under 83.8(d)(2), the BIA may examine
evidence pertaining to criterion 83.7(b) for earlier periods. This does not
constitute a requiremnent that the petitioner demonstrate historical community.
Rather. the data may be used both to provide context for the development of the
observed contemporary situation under 83.8(d)(2), and to contribute to the
discussion of criterion 83.7(c) under provision 83.7(c)(3), . . . (CIT PF 1997,
Summ. Crit. 20-21).

Much of the critique of the proposed finding presented by the Nicklason Research Associates
reports (Nicklason 1997, Nicklason 1998) related to the issue of historical community. Having
presented the hypothesis that the petitioner did not qualify to proceed under the provisions of 25
CFR 83.8 (see above), Quinault then objected that the proposed finding did not address issues
which the modificzation of the regulations for 83.8 petitioners do not require to be addressed.

The Cowlitz PF did not evaluate historical community. It evaluated only the modern community,
as required under the provision for previously acknowledged tribes in the 1994 regulations which
state under 83.8(d)(2)that to be acknowledged a petitioner must show that:

The group reets the requirements of the criterion in §83.7(b) to demonstrate that
it comprises a distinct community at present. However, it need not provide
evidence to demonstrate existence as a community historically (83.8(d)(2)).

The anthropologic:al report, once previous acknowledgment was determined for the Cowlitz,

%Under 83.7(b), the statement was: "Between 1878 and 1904, the Upper Cowlitz and Lower Cowlitz
bands not only merged »olitically as a consequence of Federal policy, but also to some extent socially, . . ." (CIT PF
1997, Summ. Crit. 22).
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was not tasked with evaluating evidence for historical community. Its basic task was to
evaluate the evidence pertaining to the petitioner’s modern community under criterion 83.7(b)
and modern political influence and leadership under criterion 83.7(c). The following
discussion deals ‘with some of the statements made by Quinault concerning whether or not
Cowlitz met criterion 83.7(b) before the present. Because it is not a requirement, the
Department need not respond to specific issues related to evaluation of historical community
that Quinault raises.

However, some cf Quinault’s misstatements concerning how the regulations are applied and
erroneous interpretation of precedent are discussed generally in the following sections. This is
not an exhaustive analysis of the issues raised by Quinauit. Rather, it is merely to clarify the
Department’s position on this issue as it was presented in the proposed finding, so that there
will not be confusion in the public’s minds about what the Department’s position actually is.*'

2. Quinault’s Spzcific Arguments Concerning Historical Community at Various Time, Periods.

a. Quinault’s Specific Arguments Concerning Historical Community 1878-1904.

i. Quinault’s Position. Quinault stated: *. .. in 1893, another agent reported that the Cowlitz
[ndians were scattered, lived on small farms, and are ‘so much absorbed into the settlements
that they hardly form a distinct class anymore.” NRA 1893-1" (Quinault Revised
Memorandum 1998, 12). Several statements in the Nicklason Research Associates reports
(Nicklason 1997, Nicklason 1998) repeated these hypotheses in various ways,* summarizing
that:

$1The fact that the Department does not discuss in this report something raised by the Quinault which is not
required under the regulations, does not indicate the Department agrees with their critique or their evaluation of an
1ssue.

82No evidence of significant differences between the Cowlitz and their non-Indian neighbors. . .
concerning discrimination or relationships with non-Indians that would discourage interaction between the two
groups. . . of informal relationships (friendships) occurring outside the formal claims group meetings. . .conceming
family reunions, weddings and the like that would have involved a significant number of individuals from a
significant number of kinship lines” (Nicklason 1997, 103).

“Evidence corroborating the disappearance of Cowlitz community is also found, as early as 1860, in
reports characterizing the ‘Cowlitz,” particularly the Lower Cowlitz, as scattered, living near, or on the lands of the
non-Indian settlers. By 1870, they were reported to be adopting the habits of ‘civilization." These descriptions
continued in the record through the 1880's. By 1895, the ‘Cowlitz' were not only reported as scattered, but also
losing their identity, absorbed into the surrounding settiements and mingling more with the non-Indians than with
their own race. Indeed, after 1886, they were no longer described as a cohesive tribe, not even in the statistical
tables of the Annual Reports of the Commissioner of Indian Affairs.. . . .indicated by the dramatic decline in the
number of reference; to them in Federal documents after 1881. . ." (Nicklason 1997, 53).
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The data presented by the BAR technical reports from the 1880 and 1900
censuses do not show the existence of a distinct Cowlitz community. [n
addition, there is no evidence in the record reviewed for this report to support a
conclusion that a Cowlitz social community existed at the turn of the century
(Nicklason 1997, 54-55).

ii. BIA Analysis. As noted above, the proposed finding under 83.7(b) did not address
extensively the issue of whether there was a joint Upper Cowlitz and Lower Cowlitz
“community” between 1878 and 1904 because it was not required to do this under the
regulations. It referred to an administrative merger of the two groups for political purposes,
e.g., ™. .. the consolidation of the Lower Cowlitz and Upper Cowlitz by OIA policy, .. .” (CIT
PF 1997, Summ. Crit. 46).

There were other documents from the late 19" century which provided external identifications.
On June 8, 1894, Acting COIA Frank C. Anthony replied to a letter he has received from a
resident of Kelso, Cowlitz County, Washington, who requested “to be advised as to the rights
of the Cowlitz River [ndians, numbering some one hundred, and living off the reservation”
(Anthony to Losey 6/8/1894; Wannassay Papers (BAR Files).*

Presumably, the Nicklason Research Associates report meant that the 1880 and 1900 Federal
census did not shov that the Cowlitz lived in a compact residential community, since that is the
primary data that could be extracted from census records. The 25 CFR Part 83 regulations do
not require the existence of a geographical community (see further discussion in subsection 3,
below). The proposed finding addressed the traditionally dispersed residential pattern of the
Cowlitz Indians (CIT PF 1997, Summ. Crit. 13).

In any case, the statements quoted by Quinault were ambiguous. On the one hand, the agents
clearly were aware of the existence of Cowlitz Indians and appeared to be tracking their
activities and general well-being. The statement that they “hardly constitute a distinct class
anymore,” on its face, indicates, although weakly, that in this agent’s point of view the Cowlitz
in 1895 still constituted a distinct class. On the other hand, these kinds of statements have
often been applied to petitioners, many of whom have been recognized in past decisions, when
the tribe did not live on a reservation and had taken on many cultural characteristics of non-
Indian society. Nothing in this type of evidence would have immediately led the BIA

¥The writer had stated concems about the taxability of the lands purchased by the Indians, and asked,
"whether the Indians to whom you refer have a right to homes in severaity on an Indian reservation" (Anthony to
Losey 6/8/1894, [1]). The OIA reply indicated various legal provisions, indicating that their applicability would
depend on “further information as to who these Indians are, where they belong, whether they ever occupied a
reservation, when they left the same, how many, if any, have had the benefits of the public land laws, to be
ascertained, and reported by some Agent of this Department designated for that purpose” (Anthony to Losey
6/8/1894, [2-3]).
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researchers to question the continuous existence of the tribe’s community if the petitioner had
been proceeding under the unmodified provisions of 83.7(b).¥

b. Quinault's Specific Arguments Concerning Historical Community and Social [nteraction,
1920-1949.

i. Quinault’s Position. Quinault’s two formal comments did not specifically address
community in this time period (Quinault Memorandum 1997; Quinault Revised Memorandum
1998), but did discuss it generally. Several passages in the Quinault historical reports
(Nicklason 1997, Nicklason 1998) again assumed that the petitioner should have been required
t0 make a showing of historical community for this time period.*

ii. BIA Analysis. Some of the “evidence” listed in the Nicklason Research Associates report
submitted by Quinault in support of its hypothesis cannot be regarded as in any way conclusive.
For example, in regard to a 1933 letter of enquiry, the report maintained that members wrote to
the BIA for inforraation because they no longer maintained ties to the community or the leaders
whom they believe should be answering the questions. The Nicklason Research Associates
report states: “That an interested party to the Cowlitz claim did not seek information from the
‘Cowlitz Tribe,” but from the Indian Office in Washington, D.C., indicates a lack of social
communication and community” (Nicklason 1998, 154; see also Nicklason 1998, 161). The

34Such staternents must, in particular, be evaluated in the cultural context of the period. In 1893, the COIA
report contained statements that in western Washington, many reservation Indians were "working for whites"
{Quinaielt Reservatina, COIA Report 1893, 329); the "unfortunate effects of citizenship," (Puyallup Reservation,
COIA Report 1893, 329); and "many Indians formerly on reservations and within agency control and enumeration
have gone away into outlying regions” (COIA Report 1893, 385).

85« A review of the record between 1921-1949, reveals no exampies of the "Cowlitz Tribe" as a social
community or entity.. . no evidence that the group’s membership interacted socially. . . , on a regular and consistent
basis. Also, there is no evidence of social community involving the wide breadth of the group’s membership and
kinship lines. For example, there is no evidence of family reunions, shared gift-giving, shared religious activities,
cooperative hunting or other economic activities involving a significant number of members of other kinship lines.. .
no evidence of the existence of organizations in which group ceremonies were practiced by the entire group or a
significant part of it. There is no evidence of a community mobilizing resources to help those in need. Indeed, with
the exception of the Cowlitz claim, there is no other evidence of group activities" (Nicklason 1997, 143; see also
Nicklason 1998, 176-177). :

"During the years between 1921 and 1949, there is no evidence of significant differences between the
Cowlitz and their non-Indian neighbors. For example, there is no evidence in the record concerning discrimination
or relationships with non-Indians that would discourage interaction between the two groups. Indeed, the two groups
are described as interrningled and the Indians often described as ‘citizens’” (Nicklason 1997, 143).

"During the vears between 1921-1949, there is also no evidence of informal relationships, such as
friendships, occurring outside the formal claims group meetings. Also, there is no significant evidence that
substantial numbers of group members, including significant number of kinship lines, attended birthdays, funerals,
weddings or other kinds of mainly informal gatherings" (Nicklason 1997, 143).
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existence of suct letters neither demonstrates community nor lack of community, unless their
contents discuss the topic directly. Even as of 1999, the BIA frequently receives inquiries on a
wide variety of matters from members of federally acknowledged tribes and petitioners alike
who direct their letters and phone calls to agencies, area offices, and the central office rather
than to their own tribal offices.®

¢. Ouinault’s Specific Arguments Concerning Historical Community, 1950-1973.

i. Quinault’s Position. Numerous passages in the Quinault researcher’s report (Nicklason
1997) addressed the issue of historical community 1950-1973. (See also Quinault Revjsed
Memorandum 1998, 21) and other statements may have been intended to discuss historical
community between 1950-1973. Some statements appeared to reference 83.7(b), but seemed to
pertain either to evidentiary standards or to criterion 83.7(c) (Quinault Affidavit of Prejudice
1997, 4).

ii. BIA Analysis. Nicklason's extensive critique on the issue of historical community, or
“*social community” during this period was applicable only under Quinault's prior assumption
that the petitioner did not qualify to proceed under previous unambiguous Federal

¥See also Quinault’s argumentation concerning the applicability of the direct correspondence of interested
parties to the Cowlitz claims with the BIA and its applicability to issues of political leadership and authority in the
more detailed discussion of this period in section V.E of this report, below.

87The 1950 zonstitution of the Cowlitz Indian Tribe was a clear statement acknowledging the group's
previous lack of social community” (Nicklason 1997, 197).

"A review of the record between 1950-1973, compiled for this report, reveals no examples of the ‘Cowlitz
Tribe as a social community or entity. There is no evidence that the group’s membership interacted socially
{beyond claims organizational and formal claims meetings), on a regular and consistent basis. There is also no
evidence of social invclvement that included the wide breadth of the group's membership and kinship lines. For
example, there is no evidence of family reunions, shared gift giving, shared religious activities, cooperative hunting
or other economic activities involving a significant number of members of other kinship lines. in addition, there is
no evidence of the existence of organizations in which group ceremonies could be practiced by the entire group.
Furthermore, there is no evidence of a community mobilizing resources to help those in need. Beyond the claim,
there is no other evidence of group activities" (Nicklason 1997, 195).

"There is no showing the most of the peripheral individuals maintained social ties and interacted with a
social core, an essential requirement of showing social community" (Nicklason 1997, 197).

“During the years between 1950 and 1973, there is no evidence of significant differences between the
Cowlitz and their non-Indian neighbors. For example, there is no evidence in the record concerning discrimination
or relationships with non-Indians that would discourage interaction between the two groups. Indeed, the two groups
are described as intermingled with the non-Indians, living with the general population of various non-Indians [sic]
communities scattered throughout Washington State and elsewhere” (Nicklason 1997, 195).

", .. during the years between 1950-1979, there is also no evidence of informal relationships, such as
friendships occurring cutside the formal claims group meetings. There is no significant evidence that substantial
numbers of the group's members together attended birthdays, funerals, weddings and other kinds of mainly informal
gatherings” (Nicklason (997, 196).
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acknowledgment. For a more detailed discussion. see section V.F of this report, below., Based
on the finding that the CIT had prior federal recognition. the Department need not respond to
these arguments advanced by Quinauit.

3. Quinault Arguments in Regard to Geographical Distribution.

a. Quinault’s Use of the “Cohen Criteria.” The background report submitted by Quinault
made the general statement: “As to geographic community -- certainly a requirement for a
presumption of sccial community -- there is no evidence showing that a substantial portion of
the Cowlitz inhabited a specific area or lived in a community viewed as distinct from all qther
populations in the area” (Nicklason 1998, 118, 177).** In addition to the substantial amount of
space devoted to the issue of geographic dispersion in the technical reports, Quinault cited
other references, ¢.g.: “Evelyn Bashor, the group’s Secretary Treasurer testified that the
group’s membersip was ‘scattered all over in every state in the Union." id. at 38" (Quinauit
Revised Memorandum 1998, 23; Quinault Memorandum 1997, 16). [before I.C.C.]

b. BIA Analysis. Quinault’s arguments on this issue to go back to the “Cohen criteria” on the
issue of geographical dispersion. By so doing, Quinault attempts to evade the criteria for
Federal acknowledgment as stated in 25 CFR Part 83, which do not require the existence of a

% The issue of geographical dispersion is presumably the reason for quoting the statement of Taholah
Agency in 1943 tha: the George Spearchachen Indian homestead was "not within an Indian reservation or within
close proximity of any Indian land center” (Nicklason 1998, 167).

The Nicklason Research Associates reports repeated substantially the same words for each chronological
period analyzed: "Evidence substantiating a conclusion that a functioning social/political Cowlitz tribe or
community had ceased to exit [sic] in the last decades of the 19* century is found in reports characterizing the
‘Cowlitz,” particularly the Lower Cowlitz, as scattered, living near or on the lands of the non-Indian settlers”
(Nicklason 1998, 57). '

"There is no ¢vidence that a substantiai portion of the Cowlitz inhabited a specific area or lived in a
community viewed iis American Indian and distinct from other populations in the area. All of the evidence in the
record reviewed for the purpose of this report shows a group so geographically scattered that not even a
presumption of social community exists. In addition, the evidence in the record reviewed for this report clearly
showed that the Cowlitz descendants living in non-Indian communities. Indeed, during this period the group’s
membership is not even defined” (Nicklason 1997, 103).

"There is nc evidence that a substantial portion of the Cowlitz inhabited a specific area or lived in a
community viewed as American Indian and distinct from other populations in the area. All of the evidence in the
record compiled for this report shows a group so geographically scattered that not even a presumption of social
community can be rnade. In addition, the evidence clearly showed that the Cowlitz descendants lived within the
non-Indian communities” (Nicklason 1997, 144).

See also: "All of the evidence in the record compiled for this report shows a group so geographically
scattered that not even a presumption of social community can be made. In addition, the evidence clearly showed
that the Cowlitz descendlants lived within the non-Indian communities of Washington State and elsewhere”
(Nicklason 1997, 196).
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geographical cornmunity (25 CFR 83.7(b)(1)* in the past or at present.

Of course. the CIT. because they were previously acknowledged, do not have to meet 83.7 (b)
before the present. However, some response to Quinault’s misapplication of the regulations is
called for. The 1994 revisions include a provision that allow a “presumption” of social
community in cas2s where members live in a “geographical area exclusively or almost
exclusively composed of members of the group” inhabited by more than 50 percent of the

_petitioner, with the remaining members maintaining consistent interaction with some members
of the community. Such as a geographical settlement is sufficient evidence in itself to show the
existence of comumunity (25 CFR 83.7(b)(2)(1)). This concentrated population distribution
pattern is not required if there is other evidence of community. This population concentration
is an optional formn of evidence, as are several other forms of evidence which are sufficient in
themselves to meet criterion 83.7(b)(2). These forms of evidence were not used by the CIT
petition or the BIA in evaluating that petition, and the fact that any petitioner may not meet this
standard does not mean that they can not meet the regulations combining other evidence for
community.

4. Quinault Challenge to Two-Tiered Concept of Social Relationships. Quinault took a three-
pronged approach on this issue.

a. Use of Evidence from Subgroups.

i. Quinault’s Position. Quinault argued that the use of evidence from subgroups was not
permissible under the regulations and the BIA analyzed this point, § [V.A.3.

ii. BIA Analysis.

b. Applicability of Subgroup Evidence to the Pétitioner as a Whole.

113

.. . evidence of ‘subgroups’ is not probative

%

1. Quinault’s Position. Quinault argued that:
evidence of the existence of a larger Cowlitz community, encompassing the ‘subgroups
(Quinault Revised Memorandum 1998, 32).

ii. BIA Analysis. Quinault’s statement of the proposed finding’s conclusions is not entirely
accurate; the proposed finding did not conclude that the evidence of subgroups was evidence of

%For a more exiensive commentary on the basis of this provision of the regulations, see the comments to
the 1994 regulations (59 FR 9286-9287, February 25, 1994), which pointed out that the revision of criterion 83.7(b)
“omitted an apparently implied requirement that a group live in a geographical community in order to demonstrate
that this criterion was met” (59 FR 9286), and that, "[t]he omission of a geographical requirement reflects current
practices in interpreting the regulations and recognizes that tribal social relations may be maintained even though
members are not in close geographical proximity” (59 FR 9287). Compare 83.7(b}2)Xi).
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the existence of a larger Cowlitz community encompassing the subgroups. Rather, it
concluded that there was evidence of interaction within each subgroup constituting “'strong
social community” and “weak but demonstrable” community, still adequate to meet criterion
83.7(b). among the subgroups, i.e., for the petitioner as a whole (CIT PF 1997, Summ. Crit. 25;
see also CIT PF 1997. Summ. Cnit. 27). :

¢. Validitv of the Depiction in the Proposed Finding.

i. Quinault’s Position. Quinault argued that the depiction of the Cowlitz subgroups in the
proposed finding was not valid:

.. .the proposed description of a two tiered Cowlitz community with strong
social interaction among members of certain identified subgroups and weak but
sufficient interaction between members of the subgroups is not supported by the
evidence. The record made available to the Quinault Nation, including redacted
portions of Dr. Schoepfle’s interviews, the [rwin Affidavits, and associated
material, simply do not describe the subgroups which the Department identifies
as the constituent components of the modermn Cowlitz community or the
membership of these alleged subgroups. More importantly, there is no
probative =vidence that demonstrates significant social interaction across
kinship lires among a majority of the Cowlitz membership necessary under the
regulations. As discussed below, the alleged evidence of “weak” social
interactior. described by the proposed findings simply does not meet the
acknowleclgment criteria (Quinault Revised Memorandum 1998, 34).

ii. BIA Analysis. The proposed finding concluded:

Viewed in the light of the requirement in 83.1 that the criterion for community
be “understood in the contest of the history, geography, culture, and social
organization of the group,” we find that the historical development of the
Cowlitz Indian Tribe (CIT) has resuited in a two-level community structure, in
which cormrununity is stronger at the level of the subgroup and looser, but still
consistently extent, at the level of the tribe as a whole. Therefore, the petitioner
meets criterion 83.7(b) as modified by criterion 83.8(d)(2) (CIT PF 1997,
Summ. Crit. 31).

The issue here is a difference between the Government and the Quinault in their interpretation
of the significance of the evidence in the record. In the proposed finding, the AS-IA concluded
that the evidence demonstrated that the petitioner did meet the criterion for modern community.
The technical report for the final determination provides immediately following, and also in
section V., a more extensive analysis of the evidence in the record and its significance for
criterion 83.7(b), as modified by 83.8.

93

United States Department of the Interior, Office of Federal Acknowledgement CTI-V001-D007 Page 129 of 243



5. CIT Comment: Fitzpatrick Supports Cowlitz Community.
a. CIT Comment. A recent researcher who had published concerning the Cowlitz wrote to the
BIA stating:

[ understand that certain portions of my 1986 dissertation on the Cowilitz,
-entitled We Are Cowlitz: Traditional and Emergent Ethnicity, is being used
against the Cowlitz.” I suppose almost anything can be used against almost
anyone, but [ consider my dissertation to strongly support the Cowlitz as a '
community and a tribe of Indian people. But, it could be the case that the reader '
would have to know how to use the information and understand what that
information means (Fitzpatrick to Fleming 2/5/1999). [footnote added]

Fitzpatrick supported the existence of a modern Cowlitz community, stating that her research
had found that kinship was especially strong:

Chapters Three and six are where [ present the data for and my conclusions that
the Cowlitz are a community and a tribe of Indian people. They are especially
strong in their genealogical, family, and kinship network connections. For
instance, see pages 207, 213, 214, 220 [of We Are Cowlitz] and the kinship
charts which show lineal descent, and kinship networks, and clusterings of
families who are related to one another, continue to work together on the
Cowlitz behalf, and visit one another frequently, informally, so that their
relationship is more than official. Additional statements can be found on pages
233 and 235 [of We Are Cowlitz] (Fitzpatrick to Fleming 2/5/1999).

She also responded to specific issues raised by Quinault:

I was directed to pages 94 and 108 [of We Are Cowlitz] as selections which the
Quinault Tribe have misused to critique the Cowlitz. If the quote from page 94
is completed, . . . then it clearly is supportive of the Cowlitz as a tribe. Page 108
strikes me as a trivial issue since it is difficult for anyone to find something
contemporary to read on the Cowlitz, and they may not be interested in legends.
I interpreted the embarrassment I noticed, in the Cowlitz leaders, to his request
to mean that they wished there was something recent for people to read, not that
they were ignorant of reading sources (Fitzpatrick to Fleming 2/5/1999).

b. BIA Analysis. The material submitted by CIT in this comment was directed primarily at

®Possibly a reference to the analysis of Fitzpatrick's dissertation in the Nicklason Research Associates
report (Nicklason 1998, 2174-275).
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Quinault’s interpretations of Dr. Fitzpatrick's research. presenting no new data on the issue of
modemn community, and no criticism of the BIA proposed finding in this regard.

6. Quinault's Specific Issues Concerning Modern Community.

a. 1955 Lawsuit. Quinault stated that it was inappropriate for the BIA to use litigation
concerning grave sites and subsistence fishing in the 1950's as evidence for modern community
(Quinault Revised Memorandum 1998, 34-35; Quinault Memorandum 1997, 22-23).

i. Quinault’s Position. Quinault stated: }

.. . this lawsuit predates the time frame the Bureau has chosen as appropriate for
showing modern community. It is inappropriate to exclude the 1950s from the
period designated necessary for a showing of modern community and then
suggest that a single isolated action during this earlier period is evidence of
community at a later date (Quinault Revised Memorandum 1998, 34-35; see
also Quinault Memorandum 1997, 23).

ii. BIA Analysis. Under criterion 83.7(b), the Summary Under the Criteria stated:

In 1955 the General Council leadership sued the City of Tacoma to protect the
grave sites and subsistence fishing of families affected by the damming of the
Cowlitz river. Elderly Upper Cowlitz witnesses provided testimony about both
their own and also Lower Cowlitz family sites, indicating familiarity with the
activities of Cowlitz settiements that crossed subgroup lines and individual
'geographical concentrations. . . . The 1955 lawsuit is important because it shows
that the Tribal Council intervened to protect the grave sites and subsistence
fishing rights of their membership affected by the proposed dams (CIT PF 1997,
Summ. Crit. 27-28).

This passage contained no apparent suggestion that “a single isolated action during this earlier
period is evidence of community at a later date” (Quinault Revised Memorandum 1998, 35),
but rather defined the importance of the event as pertaining to another criterion, 83.7(c),
providing one form of evidence listed in criterion 835.7(c) as required at 83.8(d)(3) for
previously acknowledged petitioners.

b. Disputes over ['se of Group Property. This item raised by Quinauit pertained to the
construction of a sweat lodge on CIT-owned property (Quinault Revised Memorandum 1998,
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535: Quinault Memorandum 1997, 23-24).°"

i. Quinault’s Position. Quinault approached the construction of the sweat lodge in a matter
involving two criteria, stating: Religious Disputes Over the Use of Group Property show a
Lack of Community and Political Influence” (Quinault Revised Memorandum 1998. 35). In
regard to the issue under criterion 83.7(b), Quinault asserted that, “[t}he actions of a self-
selected faction of the petitioner in constructing improvements on group property and
establishing rules for the use of the property without consultation with the group's ‘leaders’ or
other authorization by the group as a whole, demonstrates a lack of broad social community . .
" (Quinault Revised Memorandum 1998, 35).

ii. CIT Comment. The CIT response on this topic may be found in the discussion under
criterion 83.7(c), as it was more pertinent to the issue of political influence or authority.

iii. BIA Analysis. At this point, Quinault did not specify how it believed that the presence of
internal disputes within the CIT indicated a “lack of broad social community.” Many federally
recognized tribes clo not consistently function on the principle that members always agree on
issues. The BIA evaluations have generally held the opposite position: that arguments and
differing opinions about issues of importance to a large portion of the community tend to show
that a community exists. Such arguments can not occur among individuals who are not in
contact, do not know one another and do not care deeply about issues of concern to the tribe.
In this case, the disputes over religion and the sweat lodge are a shorthand way of discussing
the overall purpose and intention of the petitioner. The members are asking: Is the tribe a
business and development oriented entity composed of a well acculturated membership or a
cultural and welfare entity composed of individuals who are culturally “Indian?” Many of the
discussions about religion are actually discussions about the overall direction the tribe should
take, rather than about imposing specific religious ideology on members. The fact that a
majority of the members participate in this discussion indicates that members share a cultural
idiom which allows them to discuss this issue on shared terms.

[n fact, the case of the sweat lodge shows widespread interest in tribal affairs, contrary to
Quinault’s arguments above. Virtually everyone interviewed knows about the sweat lodge
controversy. They know the issues, the players and the social fault lines. Many steps have
been taken to avoid head-on conflict in several ways:

1. They tend to minimize the importance of religion. Those interviewed denied that the
dispute involved religion and played that aspect down. People were reluctant to criticize
others’ religious practice and were anxious to make clear to the BIA anthropologists that the

1Quinault discussed the same issue under the category of political authority and/or influence (Quinault
Revised Memorandum 1998,46; Quinault Memorandum 1997, 32).

96

United States Department of the Interior, Office of Federal Acknowledgement CTI-V001-D0O07 Page 132 of 243



argument did not involve criticism of religious practice.

2. The tribal council discussed insurance and liability on the property. Some worried
about the safety of children who ran free on the river’s edge while parents were in the sweat.
The property was posted. The rules established have come predominantly from the tribal
council and deal with safety and liability issues, not religious doctrine.

3. There was a strong feeling among most that anyone who wanted to attend should be
allowed to attend a sweat. A few believed that inclusiveness, although well intentioned. should
have some limits :f another person'’s religious sensibilities would be offended by the actions of
others in the sweat lodge. They were concerned that some people may invent or insert actions.
words or music in a sweat, including Christian or Plains Indian elements, that would offend
others who follow a prescribed procedure or ritual that they believe to be more authentic of
Cowlitz or Northwest coast traditional practices. One person objected to non-Indians attending
a sweat. The issue seems to be handled at present by having both widely advertized sweats and
more private SWeets.

The political aspects of this issue are discussed below in section IV.E.

¢. Quinault’s Specific Arguments Concerning the 1973 Changes in Membership Eligibility.

i. Quinault’s Position. Quinault states:. “The 1973 Revision of Enrollment Qualifications
Does Not Reflect the Pre-Existing Social Boundaries of the Cowlitz Petitioner.” (Quinault
Revised Memorandum 1998, 35; Quinault Memorandum 1997, 24-25). Quinault states that:
“Prior to 1973 membership in the Cowlitz group was open to any person of Cowlitz descent”
(Quinault Revised Memorandum 1998, 35; see also Affidavit of Prejudice 1997, 5), adding a
footnote that, “This fact itself [is] evidence of the claims nature of the organization” (Quinault
Revised Memorandum 1998, 35n24). '

Quinault summarized the proposed finding as follows:

The proposed findings assert based on the opinion expressed in the
Anthropological Technical Report that this change adjusted the membership
requiremerts to reflect the known social community and affected relatively few
individuals who had previously been active in Cowlitz activities. SUCPF at 30
(Quinault Revised Memorandum 1998, 36).

Quinault objected to the above conclusions, arguing that they were not “based on probative
evidence in the record” and “there is no showing that a “social community” existed in the early

70's or before” (Quinault Revised Memorandum 1998, 36), with a footnote reading: “Thisis a
further example of an effort to rely upon the existence of historic social community which is
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never demonstrated” (Quinault Revised Memorandum 1998, 36n25).” Quinault maintained
that:

... . the context of the decision belies the claim that change in membership
retlects a desire to limit membership to a socially active core group. The record
indicates that the membership change was a direct response to the settlement of
the group’s claim before the Indian Claims Commission and the desire to

prevent dilution of the award. Concern was expressed that individuals who

were enrolled with other tribes had already obtained benefits not received by |
other Cowlitz members. No contemporaneous records indicate that the change
was an effort to exclude those who had not previously been active in the group
(Quinault Revised Memorandum 1998, 36-37).

ii. CIT Comment. CIT replied that, “(i]t is axiomatic that a tribe has an unfettered right to
establish criteria for membership” (CIT Response, 1998, 16). CIT contended that the 1973
actions: (1) “established a blood quantum requirement for membership similar to that adopted
by many tribes, inc.uding the Quinault,” (2) prohibited dual enroliment, “similar to
requirements of many tribes and all federally recognized tribes, including the Quinault,” and
(3) while they may have excluded some people from membership, they did not permit the
inclusion of individuals otherwise not entitled to membership (CIT Response 1998, 16). CIT
added that, “of particular significance is that the genealogical continuity and integrity of the
current membership is unquestioned” (CIT Response 1998, 16).

iti. BIA Analysis. To a considerable extent, Quinault takes an inconsistent position and
defines the “Cowlitz group” (used as an alternative term for the formal organizations of the
CTO, CTI, and CIT sequence) as equivalent to the Cowlitz Indians or the Cowlitz tribe. The
report submitted by Quinault asserted that an August 24, 1933, letter from E.G. Potter of
Puyallup, Washington,” to the COIA concerning the progress of the Cowlitz claims bill

92Quinault reiterated at this point that the BIA anthropologist’s conclusions were tainted by actual bias
{Quinault Revised Memorandum 1998, 36). For discussion of this allegation, see above in the section concerning
methodological and procedural issues. A

Quinault reiterared at this point its statements concerning "contradictions” between the CIT, PF, ATR and
GTR. For discussions of this matter, see above in the section concerning methodological and procedural issues.

3The BIA has identified the correspondent as Everett Potter, b. 19 January 1891, Puyallup, WA (Roblin
Roll p. 15, 1/8 Cowlitz, 1919 res. Aberdeen, WA) (see Nicklason 1998, 159-160, 164). The information that
enabled this identification was provided to Quinault as part of the FOIA (Cowlitz GTKY File, BAR). Commeats by
Quinault counse! at the On-the-Record Meeting, November 23, 1998, indicated that he had not yet utilized this
material (Transcript, On-the-Record Meeting, November 23, 1998, 147-150).

Potter was not, in fact, connected to Cowlitz events: on June 3, 1929, he had written to Superintendent
W.B. Sams of the Taholah Agency stating: [ just received a letter today stating you were at the head of the
Cowlititz [sic] Tribe and [ would like to hear from you by return mail. . . 1 all so find that the cowlitz {sic] tribe has
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“indicates a lack of social communication and community” (Nicklason 1998, 154; see further
Nicklason 1998, 155). However, elsewhere, Quinault argues that the decision by the CIT in
1973 to exclude such remotely-descended persons, most of whom did not reside along the
Cowlitz River. frorn membership did not indicate that the tribe knew its own social boundaries
(Quinault Revised Memorandum 1998. 36).

Evidence in the record indicates that the petitioner was clearly aware of the distinction between
tribal membership and possible eligibility to share in a judgment award. The CTI attorney; on
May 7, 1968, wrote: ‘l

It is our understanding that officials of the Cowlitz Council have prepared a

form whereby persons claiming Cowlitz descent may apply for registration with

the Tribe and that the Council has been accepting a small fee from each

applicant fcr registration. It is further our understanding that the officials of the

Council consider that the acceptance of the application and the small fee is not

to be construed as a recognition by the Council that any particular applicant is of

Cowlitz descent or as a commitment that such applicant will be entitled to share

in any award or the benefits of any award which may be recovered on behalf of

the Cowlitz Tribe in Docket No. 218. We are also informed that some concem

has arisen in connection with the foregoing procedure because a substantial

number of persons presently enrolled with the Yakima Tribe of the Yakima

Reservation are applying to register with the Cowlitz Tribe (Weissbrodt and

Weissbrodt to McNichols 5/7/1968; Wannasay Papers, BAR Files.)

Minutes and correspondence and other documents make it clear that at the time the 1973/1974
decision was made, members were very well informed as to the results. They knew who would
be in and who would be out once the line was drawn at 1/16th. But the petitioner was

not been organized full but just a few of them on record” (Potter to Sams 6/3/1929; Quinault Ex. 7:1929-10). Sam
replied that all papers relating to the claim were "evidently in the hands of the artorney or of the Business
Committee of the Cow!itz Indians” (Sams to Potter 6/5/1929; Quinault Ex. 7:1929-11).

Everett Potter' s mother (nee Millie Nix, b. 25 February 1870, Roblin Roll p. 15, 1/4 Cowlitz, 1919 res.
Centralia, WA) had successively married two non-Indians; he himself had also married a non-Indian. This family
cannot be classified as part of the Cowlitz metis social group, since none of the non-Indian marriage partners after
the first generation were French-Canadian/Cowlitz. Neither did the family reside in the Cowlitz River Valley.

Early 20" century testimony stated concerning this family's ancestress: "The father of Clockomolt the
elder was one named 'Walktie, a hyas tyee, who was part Cowlitz and part Black river with some Snohomish
relation.” (Quinaielt Acloption Case No. §5). Her daughter, Clockomolt the younger, married Charles Forrest, who
died in 1851. Their daughter, Mary Jane Forrest, was living at Steilacoom in Pierce County as carly as 1855, where
she married Ronmous Nix. As a descendant, E.G. Potter had a right to be interested in the progress of the claim.
This did not mean that a¢ was socially part of the tribal entity, which may be one reason why that in regard to him,
"no tribal community or political leadership existed at this time to mobilize economic resources to help to take care
of their poor” (Nicklason 1998, 160).
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nevertheless able to hold the vote and enforce it.
For the last statement in CIT s comment, see the discussion under “Descent from the Historic

Tribe,” section [V.G of this report, since Quinault did raise questions concerning the issue of
descent.

d. Quinault’s “Three Examples in 40 Years™ Argument.

i. Quinault’s Position. “The Presentation of Three Examples of Purportedly Significant Social
Interaction Spanning a Period of More than Forty Years Does Not Demonstrate the Existence
of a Modern Community” (Quinauit Memorandum 1997, 25). More specifically, Quinault
stated that:

. . . the petitioner must demonstrate significant rates of social interaction which
extend broadly among members of the group as a whole. . . . The lack of
probative evidence of continuing significant social interaction across the group
as a whole i5 underscored by the fact that two of three examples presented can
readily be explained as claims related (Quinault Revised Memorandum 1998,
37).

ii. BIA Analysis. Quinault did not list which three examples it was discussing in this passage.
Quinauit did not specify to which 40 year time span its argument referred. For a petitioner
which has established previous Federal acknowledgment, the regulations only require that the
petitioner demonstrate that it comprises a distinct community at present.

83.8 (d)(1). In this case, the BIA’s analysis of the petitioner’s present community has focused
upon the period spanning 1981 (some ten years before the documented petition was submitted)
to the present. Nor did Quinault specify which two of the three undefined examples it
considered to be claims-related. Therefore, consult generally section V. of this report for a
discussion of the record. :

e. Assumption of Leadership Roles by New Members.

i. Quinault’s Position. “The Lack of a Strong Modern Community is Demonstrated by the
Relative Ease With Which New Members Assume Leadership Positions in the Cowlitz
Petitioner” (Quinauit Revised Memorandum 1998, 37). Quinault stated: “The ease with which
Marsha Williams anc her cousin Sonny Aalvik assumed leadership positions shortly after.
discovering their ‘Cowlitz roots’ demonstrates a lack of a true community among the members
of the petitioner” (Quinault Revised Memorandum 1998, 37), and provided a somewhat more
extensive commentary (Quinault Revised Memorandum 1998, 37-38).

ii. BIA Analysis. The record shows that the extended families of these “new members” had
been involved with Cowlitz activities for generations. While the Cowlitz connection of their
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families may have come as news to the individuals at some point in their young adulthood
because of their ovn early connections to Yakima, the broader family lines from which they
came had been interacting with the Cowlitz, as noted by a substantial number (16 of 64) of
Skloutwout/Gerrarnd descendants who signed the 1934 petition for Cowlitz fishing rights (see

above).

While the technical reports ordinarily avoid presenting genealogical data concerning living
individuals, the following is stated because all of the persons have served as CIT officers, and
are thus publicly iclentified as Cowlitz. The common grandmother of Marsha Williams and
Sonny Aalvik was an only child. Abby (Gerrand/Weaser/Stooquin) Reynolds Estabrook was
enrolled and allotied at Yakima in right of her mother. Neither she nor her children were
members of the CTO or CTI. Her descendants after 1946 were determined ineligible for
Yakima enrollment when that tribe changed its membership requirements to require residency
in or near the Yakima Reservation. Marsha Williams first joined the CIT at some time between
the 1966/69 list and the 1978 list, roughly the same time that many of the duly enrolled Cowlitz
at Yakima were barred from CIT membership. However, though new members, Williams and
Aalvik were not strangers to the established CIT leadership: for example, CIT chairman Roy
Wilson, born on Yakima, was also a descendant of the Skoutwout/Gerrand line, and a second
cousin of the mothers of Aalvik and Williams. In this context, their assumption of leadership
roles should not be interpreted as showing an absence of community within the petitioner.
What is illustrated by their and others’ life stories is the combined results of establishing
discrete boundaries not only for the Cowlitz in 1973 but also for the Yakima in the 1940's.

E. General Adegunacy of Evidence for 83.7(c). Quinault stated that the evidence does not
support a finding that the petitioner has maintained substantially continuous political influence
or authority over its members from historic times to the present through identified leaders or
otherwise (Quinault Revised Memorandum 1998, 39-46 (issue 14); Quinault Memorandum
1997, 25-32 (issue 15)). The petitioner replied (CIT Response 1998, 16-18).

Throughout the background report submitted by Quinault (Nicklason 1998), the documentation
cited is basically that which was considered by the BIA for the proposed finding. Quinault’s
interpretation of the significance of that documentary record does not agree with the
interpretation accepted by the AS-IA in the proposed finding. The general standard imposed by
25 CFR Part 83 is that there should be a reasonable likelihood of the validity of the facts — not
that there must be conclusive proof (see 25 CFR 83.6(d)) (Quinault revised Memorandum

1998, 31).

Certain of Quinauit’s arguments which to some extent pertained to this topic have been
discussed above under section IV.D., Types of Evidence Acceptable as Demonstrating Tribal
Existence.

1. Quinault's General Hypothesis.
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a. Ouinault’s Position: Without Community, No Political Authority. Quinault asserts the
general hypothesis that the Cowlitz organization was a claims organization, and there was no
community (as the word is defined and used in 25 CFR Part 83) over which the organization’s
leaders exerted any sort of influence (Quinault Revised Memorandum 1998, 45-46; Quinault
Memorandum 1997, 26). A substantial portion of the background reports submitted by
Quinault (Nicklascn 1997, Nicklason 1998) was devoted to this argument.™

The proposed findings recognize the fact that a group may have had leaders is
not sufficient to demonstrate the existence of political influence and authority
required by 25 CFR §83.7(c) whether modified by §83.8(d)(3) or not. Even as
revised the regulations *“‘maintain the essential requirement that to be
acknowledged a petitioner must be tribal in character and demonstrate historic
continuity of tribal existence.” SUCPF at 32. “[PJolitical authority cannot be
demonstrated without a showing that there is a community within which
political influence is exercised.” 59 FR 9287 (Quinault Revised Memorandum
1998, 39; see also Quinault Memorandum 1997, 25-26).

b. CIT Comment. “There is a continuity of the Cowlitz tribal organization without break from
the early 20® Century, a continuity which could not be matched with documentation by many
currently-recognized tribes — including Quinault — if they were required to do so” (CIT
Response 1998, 16). The comment continued by mentioning scattered activities including
voting by Cowlitz Indians in the 1935 IRA election for the Quinault Reservation (CIT
Response 1998, 17), and by attacking the Quinault Nation’s constitution (CIT Response 1998,
7).

c. BIA Analysis. Quinault’s argument is an effort to repudiate the modified evidentiary
standards for criteria 83.7(b) and 83.7(c) in 25 CFR 83.8, presumably on the basis of its
arguments advanced elsewhere that the BIA improperly permitted CIT to proceed under the
provisions of 83.8. The language quoted by Quinault from the comments to the 1994
regulations, that “[p]olitical authority cannot be demonstrated without showing that there is a
community within which political influence is exercised” (59 Fed.Reg. 9287, 2/23/94),
pertained specifically to the issue of demonstrating historical community under the unmodified
provisions of criterion 83.7.

The CIT was mistaken in its interpretation of participation by Cowlitz Indians in the 1935

%4"Because there is no evidence of social community, there can be no existence of political influence and
authority. . . . Put another way, the existence of an active formal organization, particularly one that only dealt with
claims, does not in itself demonstrate that the group was exercising tribal political authority, especially if the
members do not form a community or maintain political relationships" (Nicklason 1997, 147).

"Because there is no evidence of social community, there can be no existence of political influence and
authority” (Nicklason 1997, 104).
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Quinault [RA election. “Cowlitz Indians” as such did not participate, but only such Cawlitz
descendants who were Quinault allottees (see 1935 Quinault Voters’ List). CIT’s comment in
regard to the Quinault constitution is irrelevant to evaluation of CIT under 25 CFR Part 83.

2. Quinault’s Specific Issues.

a. Evidence of T:ibal Character. Quinault stated: “The Evidence Does Not Establish that the
Petitioner is Tribal in Character or that It Has Maintained Historic Continuity of Tribal
Existence Essential to Maintenance of Political Influence or Authority” (Quinault Revised
Memorandum 1998, 39). Quinault did not present any new data in this section, but refergnced
“the evidence discussed above” (Quinault Revised Memorandum 1998, 39). For extensive

discussion of the entire issue, see sections [V.B., IV.D., and V. of this report.

b. Lower Cowlitz Leaders as Political Leaders of the Cowlitz Metis. (Quinault Revised

Memorandum 1998, 39-40; Quinault Memorandum 1997, 26). See detailed discussion below
under section V.D) of this report.

¢. Evidence Concerning Cowlitz [ eaders Exercising Political Influence or Authority during the
1880's and 1890Q's. (Quinault Revised Memorandum 1998, 40-41). See detailed discussion

below under section V.C of this report.

d. Non-Claims Political Leadership 1904-1950 (Quinault Revised Memorandum 1998, 41-44;

Quinault Memorandum 1997, 28-29). See detailed discussion below, under the nature of the
CTO, section V.E of this report.

e. Political Influence 1950-1974 (Quinault Revised Memorandum 1998, 45-46; Quinault
Memorandum 1997, 31-32). For detailed discussion of Quinault’s points under this heading,
see below in section V.F. of this report.

f. Political Influence, 1980's and 1990's.

i. Quinault’s Position. Quinault stated: “Evidence for the 1980s and 1990s indicates that the
Group through Its Leaders or Otherwise Does Not Exercise Sufficient Political Influence or
Authority to Control the Use of Group Resources by Its Members” (Quinault Revised

93Quinault also addressed this point as an issue of evidence and evidentiary standards:

Significantly, the ATR, neglects to discuss the Cowlitz group’s own characterization of its nature
in the 1950 Constitution and bylaws. That self-characterization is inconsistent with the Bureau’s
proposed firding that the Cowlitz organization was something more than a voluntary association
of Cowlitz descendants formed for the purpose of pursuing claims (Quinault Affidavit of
Prejudice 1697, 4).
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Memorandum 1998, 46; Quinault Memorandum 1997, 32).% For detailed discussion of
Quinault’s points under this topic, see below in section 'V.H of this report.

F. Descent from a Historical Tribe. Quinault asserted that the petitioner’s membership does
not consist of individuals who descend from a historic Indian tribe or tribes which combined
and functioned as a single autonomous entity as required under criterion 83.7(e) (Quinault
Revised Memorandum 1998, 47 (issue 16); Quinault Memorandum 1997, 32-33 (issue 16);
Quinault Memorandum 1997, 4). The petitioner replied (CIT Response 1998, 18).

1. Definition of Descent from a Historical Tribe.

a. Quinault’s Position. Quinault presented two direct arguments which, if accepted would
modify the definition of “descent from a historic tribe” under criterion 83.7(e). Quinault also,
by implication, questioned the descent of the Cowlitz metis from the Lower Cowlitz Indians.

Quinault stated:

The Cowlitz petitioner does not meet the requirements of §83.7(e) for two
reasons. First, as discussed above, the metis were never considered Indian”
prior to their alleged amalgamation into the petitioner. Second, as discussed
previously the evidence does not support a finding that the Upper Cowlitz,
Lower Cowl:tz, and Cowlitz metis groups historically combined to form a
single autonomous political entity (Quinault Revised Memorandum 1998, 47;
Quinault Memorandum 1997, 32-33). [footnote added]

Similarly, the proposed findings seek to extend the umbrella of previous federal
acknowledgment to the Cowlitz metis as a consequence of their alleged direct
descent from and continuing ties with the Lower Cowlitz before 1855 .. ..
(Quinault Revised Memorandum 1998, 4).

b. CIT Response. The CIT based its response on the findings of Dr. Verne Ray (no citation)
and restated that, “the Cowlitz Metis [sic] was never a tribe as such, but rather constituted the
Cowlitz mixed blooc population which otherwise was part of the tribe” (CIT Response 1998,

%Quinault discussed the same issue under the topic of modern community (Quinault Revised
Memorandum 1998, 35; Quinauit Memorandum 1997, 23-24).

%7Quinault did not address the issue of why children of the Cowlitz metis families were sent to Indian
schools prior to the establishment of the CTO (for examples, see CIT PF, GTR 13, 57, 68, 114-116), presumably the
date meant by the phrase "their alleged amalgamation into the petitioner” (Quinauit Revised Memorandum 1998,
47). Neither did Quinault address the inclusion of some Cowlitz metis on the special Indian population census
schedules in 1900, also prior to formation of the CTO. Both these facts indicate that the Cowlitz metis were
considered Indian and part of the Cowlitz prior to the formation of the CTO.
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18).

c. BIA Analysis. The Quinault comments indicate several significant misunderstandings of the
provisions of criterion 83.7(e).

First, criterion 83.7(¢) does not state that the petitioner’s members must descend from a group
“considered Indian,” but requires rather that they descend from a historic tribe -- one which
existed at the time of earliest sustained contact with non-Indian settlers in a region. There is no
historical question that both the Upper Cowlitz and Lower Cowlitz tribes existed at the time of
first sustained cortact.®® The 25 CFR Part 83 regulations do not prohibit that descent may
come through interrnarriage of members of the historic tribe(s) with persons of any other racial
group -- in this instance, through the Lower Cowlitz marriages with French Canadians and
their children, the Cowlitz metis, or mixed blood Cowlitz. The Cowlitz metis may be
distinguished from other mixed blood descendants of Indians only in that they descend from a
specific set of marriages: those of Lower Cowlitz Indian women to French-Canadian men, or
of non-Cowlitz Inciian women who were married to French-Canadian men and who had come
to be associated with the Cowlitz Tribe in pre-treaty times.

The Quinauit issue of whether or not the Upper Cowlitz and Lower Cowlitz Indians merged
politically in the second half of the 19* century is discussed in detail below, section V.B of this
report. The Quinault issue of the nature of the Cowlitz metis and the subgroup’s relationship to
the Lower Cowlitz Indians is discussed in detail below, section V.C. of this report. The
proposed finding did not classify the “Cowlitz metis” as a third distinct band, as implied by
Quinaulit.

As for the “alleged direct descent” of the metis from the Lower Cowlitz Indians (Quinault
Revised Memorandum 1998, 4), Quinault itself showed in other portions of its submission that

it was aware of the “genealogical connection” when remarking that in 1878 the Lower Cowlitz
chief Atwin Stockum and Simon Plamondon Jr. were “close relatives” (Quinault Revised

Memorandum 1993, b) Quinault did not provide evidence disputing the ancestry delineated in
the GTR.

2. 35% of Petitioner’s Ancestry Comes from Non-Cowlitz Women.
a._Quinault’s Position. Quinault stated: “Fully 35% of petitioner’s current membership traces

xtself to non-Cowlitz ancestresses of these French-Canadian employees. GTR at 3" (Qumault
Revised Memorandurn 1998, 13).

%The Official Guidelines summarize that "historic" or "historical" tribes are "tribes that existed when non-
Indians settled in the petitioner’'s immediate territory — or parts of these tribes, or combinations of them" (Official
Guidelines 1997, 52).
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b. BIA Analvsis. This 35% of the petitioner’s current membership traces to ancestresses, who
were non-Cowlitz Indian wives of French-Canadian Hudson's Bay Company employees.

To a considerable 2xtent, Quinault’s comment in this matter rests upon its assertion that the
petitioner did not qualify to proceed under 83.8 discussed above. The petitioner did indeed
have previous unambiguous Federal acknowledgment. The proposed finding emphasized the
importance of the fact that the association of these ancestresses with the Lower Cowlitz took
place in pre-treaty times (before 1855), prior to the last date of prior federal recognition. Since
the Federal governiment recognized the Lower Cowlitz which include these ancestresses, under
83.7 (c) as modified by 83.8, the petitioner traces to the entity which existed at the latest date of
previous unambiguous Federal acknowledgment, however, it came to be. It is not necessary
under the acknowledment regulations to analyze how that entity came to be or the elements
which composed it. The historical tribe from which the petitioner must descend is the one
which was acknowledged by the Federal Government. The petitioner meets this criterion. The
proposed finding ernphasized that these associations occurred in pre-treaty times (CIT PF 1997,
Summ. Crit. 46; CIT PF 1997, GTR 76-84). See also the Supremem Court docket file in
Halbert v. U.S., at 366, where the District Court quotes the testimony of Roblin:

David Provoe’s mother was a Stikine Indian, that is, from the
Stikin district of south Alaska. . .She had been brought down into
this cournty and had been tribally adopted under the old customs
of the Cowlitz tribe and had been amalgamated and become a
member of the Cowlitz tribe and david Provoe had been born
from a marriage contracted at that time in the Cowlitz country
and was always considered and recognized as a Cowlitz Indiian. .
.the Frovoe family. . .I listed them as belonging to the Cowlitz
tribe.” Chief William Mason of the Quinault tribe of Indians
statec that Mary Francis Provoe and her children were “members
of the Cowlitz tribe.” **

Most of the federally acknowledged reservation tribes of western Washington -- Nisqually,
Puyallup, Quinault itself - have many members who descend from “other Indians” who moved
onto and became associated with the reservations at some point in the second half of the 19®
century or who were adopted by the reservation tribe at some point (as in the case of the 1911-
1912 Quinault allotments).'® Such developing historical associations are not prohibitive of
Federal acknowledgraent. In 1892, much of the argumentation presented by “A Boston

% Id. at 609.
'%0A¢ the On-the-Record Meeting, November 23, 1998, the BIA researcher offered to do a study of

ancestral lineage origins for the Quinault enrolled membership to provide a basis for comparison. Quinault did not
accept the offer.
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Tillicum” in his book about the Puyallup Reservation was that many of the allottees weren’t
“natural born” Puyallup, but had just been placed on the reservation by the government and
should not have had a right to any land allotments. The Department did not then accept this
argument and does not now accept it.

The proposed finding explained in full the circumstances under which, prior to the 1855 date of
unambiguous previous Federal acknowledgment, the non-Cowlitz women in question came to
be associated with the Cowlitz Indians (CIT PF 1997, Summ. Crit. 35-36; CIT PF 1997, GTR
76-83). .‘

A concrete example of the durability of these associations was given in the August 3, 1908,
deposition of Edward Cottonaire, the son of one such woman who became affiliated with the
Cowlitz. He described himself as “a member of the Makah tribe of Indians,” (other records
identified his mother as Quinault, Ketse, or Chinook) who, “being first duly sworn deposes and
says that he has lived with the Cowlitz tribe of Indians for seventy years, that he has known
Simon Plomondon Jr. since said Plomondon was eight years of age” (CIT Response 1998).
Contemporary primary documents showed the presence of Edward Cottonoire and his parents
on Cowlitz Prairie in the 1830's (Warner and Munnick 1972, 38/39).'" These long-standing
relationships continue to be effective to the present day, as testified by a long-term officer of
the CIT: "My mother's mother, Elizabeth Gervais Plamondon, died when my mother was bom,
and Edward Cottoriware (Cottenoir) and his wife raised my mother, so we always called him
Grandpa Edward" (Evelyn St. Germain Bashor Bymes Affidavit 1989, CIT Pet. A-2359).

Edward Cottonoire’s older brother, Michel, had married Cowlitz metis Sophie Plamondon
already in 1842, prior to the treaty. The marriages between the first-generation “Cowlitz by
blood” metis with the first-generation children of these “associated” ancestresses indicated the
social integration of the families descended from the “associated” women. For example, the
1900 Federal Census’ special Indian Population schedule of Olequa Precinct, Cowlitz County,
identified both parents of Simon Cottonware, son of Michel Cottonoire and Sophie Plamondon,
as “white and Cowlitz” (1900 U.S. Census, Olequa Precinct, Cowlitz County, Washington,
84A, Special Scheclule - Indian Population, #7/7), although the father descended from an
“associated” ancestress and the mother from Cowlitz Chief Scanewa.

The most important point is that this category of the petitioner’s ancestresses were Indian
women who were incorporated socially and politically into the Cowlitz tribe, as were their
descendants. Whatever their origins, this made them Cowlitz (as tribal membership is a

""Marriage #39: The 8 April 1839 . . . Michel Cognoir, farmer of this place, formerly of Saint Cuthbert
district of Montreal, Canada, and Marie, Ketse by nation . . . wits. Augustin Rochon and Simon Plamondon (Warner
and Munnick 1972, 3§). "... before whom the said spouses have recognized as their legitimate children Edouard
aged 7 years, David aged 3 years; and the groom recognizes as his legitimate children by another woman now dead,
Michel aged |8 years and Lisette aged 17 years" (Warner and Munnick 1972, 38/39).
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socio/political designation, comparable to citizenship at the Federal level). The incorporation
of these ancestresses into the Cowlitz tribe, prior to the latest date of unambiguous previous
Federal acknowledgment, resulted in a change in tribal membership, just as the enroliment of
persons of Cowlitz ancestry on Chehalis, Nisqually, Quinault, or Yakima resulted in a change
in tribal membership status. The descendants of these women are Cowlitz by virtue of their
ancestor’s incorporation into the tribe, although not by their ancestor’s birth. This was
specifically recognized by Halbert v. U.S. when it designated the Provoe family as Cowlitz for
purposes of allotment on Quinault, although the facts indicated that the specific ancestress had
been a Stikeen wornan incorporated into the Cowlitz tribe.

3. Significance of 1973 Membership Changes for Descent.

a. Quinault’s Position. Quinault stated:

The Genealogical Technical Report, hereafter GTR, presents substantial
evidence that as the result of major changes in its membership in the early
1970s, the petitioner is not the same as Cowlitz Tribal Organization that was
formed as the result of the merger of the Lower Cowlitz, Upper Cowilitz, and
Cowlitz métis in 1912'® (Quinault Revised Memorandum 1998, 8; see also
Quinault Memorandum 1997, 4). [footnote in original]

b. CIT Comment. The CIT’s general comment concerning the 1973 membership eligibility
changes (CIT Response 1998, 16) did not directly address this issue.

c. BIA Analysis. This is not an issue properly raised under criterion 83.7(e), and would appear
on the face of it to apply to criterion 83.7(b), community, or, possibly, to the issue of tribal
continuity from the previously recognized entity under 83.8 (see section III). However,
Quinault’s footnote indicated that the intention was to raise the issue as one of genealogical
descent.

The modification of a petitioner’s membership requirements does not contradict descent from
the historical tribe under 83.7(e) because the members who remain in the petitioning group
show descent from the historic Cowlitz. The regulations require that the petitioner be the same
as that previously recognized or a portion thereof. CIT meets this requirement. As analyzed
under criterion (b) and (¢), the changes in membership requirements did not impact the tribal
continuity of the petit.oner.

1%2The Quinault MNation notes that it has been prevented from conducting an independent evaluation of the
tribal heritage of petitioner’s membership and changes in membership that may have occurred because it does not
have membership lists and genealogical information (Quinault Revised Memorandum 1998, 8n10).
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V. FACTUAL ISSUES AND INTERPRETATION OF DATA IN THE RECORD.

This section of the technical report addresses the evidence and data in the record.
Interpretations of the meaning of the regulations and the applicability of certain types of
evidence under the regulations have been addressed in section 1V, above.

A. Historical Data Not in the Record at the Time of the Proposed Finding.
1. Sources of Nev: Documentation Used.

a. New Documentation Located by BIA Researchers and Solicitor's Office. New historical
documentation pertinent to the CIT petition was located by BIA researchers as follows:

i. 1922 Letter. A letter to the Chairman, Committee on Indian Affairs, United States Senate,
concerning Court of Claims jurisdiction and referencing the Cowlitz as “without any tribal
organization” (Finney to Spencer 4/19/1922), located in another petition in BAR files;

ii. 1951 Letter from COIA. A letter from the COIA to a member of the House of v
Representatives concerning the removal of the BIA office from Hoquiam to Everett and listing
the Cowlitz as arrong the tribes (members unenrolled) to which the agency extended services
(Myer to Mack 1:/16/1951), located in another petition in BAR files;

iii. Documents pertaining to 1855-56. A series of documents pertaining to the Cowlitz Indians
in the period 1855-1856 which had not been submitted by the petitioner at the time the
proposed finding was issued on NARA Microfilm Series M-5, Reel 16. A BIA staff member
identified these in August 1997, while researching another petition; and

iv. Excerpts from Supreme Court docket file in Halbert v. U.S, including excerpts from
district court decision and Roblin's testimony.

b. New Documentation Submitted by CIT. In its 1998 Response to the first set of Quinault
comments (CIT Response 1998), CIT included a certain amount of additional historical
documentation, as inventoried in the List of Sources of this report (other items duplicated
material already in the record). Additionally, members of the CIT Wannassay family
independently submitted additional documentation during the comment period (Wannassay

Papers).

¢. New Documentation Submitted by Quinauit. Some of the materials submitted as exhibits by
Quinault in December 1998 (Nicklason Exhibits 1998; see inventory in the List of Sources of
this report) were not and had not been in the record at the time the proposed finding was issued.
Other items duplicated material already in the record.
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2. Principles of Usage for New Documentation. Regardless of source, the new documentation
will be analyzed topically in this technical report rather than according to who located or
submitted the material, or to what date it was located or submitted.

B. Corrections and Additions to Topics Discussed in the Proposed Finding.'®

1. In Regard to the 1855-1856 Indian War. For the final determination, the BIA received
additional documentation which corrects the historical technical report for the proposed |
finding. \

|
a. HTR Statement Concerning Confiscation of Cowlitz Guns. The HTR summarized petition
statements concerring confiscation of firearms belonging to the “Cowlitz Tribe” by Captain
Edward D. Warbass on May 12, 1856 (CIT Pet. 1987, Narr. 12-13) and stated: “The
petitioner’s own documentary exhibits (CIT Pet. Ex. A-47, A-48 - A-59), dated May through
July, 1856, do not clearly support the interpretation that the weapons taken at this time were the
property of the Cowlitz tribe” (CIT PF 1997, HTR 49).

b. Additional Documentation. Subsequent to issuance of the proposed finding, a BIA
researcher identifiec additional documents concerning the Cowlitz Indians during the period
from 1855 through 1857 intermixed with documentation concerning the Medicine Creek treaty
tribes (NARS M-5, Reel 16). These documents were also submitted in evidence by Quinault
(Quinault Ex. 2, Ex. 3).

c._Additions and Corrections HTR. In a report on the setting up of the Cowlitz Reservation,
October 1855, Agent John Cain indicated that he had “assembled all”, about 450 in number,
and had induced them to give up their guns and ammunition and go to a temporary reservation
(NARA M-5, Reel 16). Subsequent to the war, Cain submitted a list of the names of owners of
the guns and ammurition, and the value -- a total of 44 guns. Several of the owners'™ bore the
same names as perscns who also appeared as Cowlitz on such later documents as the 1870

Federal census and the 1878 Milroy censuses (see CIT PF 1997, GTR; see also below).

193Quinault submitted considerable documentation pertaining to the pre-treaty period (Quinault Ex.
1:1822-1 through 1854-4; Quinault Ex. 2:1854-5 through 1855-5). Since the final determination has found no
reason to aiter the decision that the petitioner should proceed under §83.8, these documents have not been analyzed
in detail in the technical report. Much of the documentation submitted by Quinault concerning the treaty -
negotiations was in the record for the proposed finding and constituted resubmissions (Quinauit Ex. 2:1855-7). This
material has been noted.

'%yak-e-nah, K'l till, Wal-eeh, Wal-i-qui-is, Tal-u-yah, Wy-ee-noo, Shuc-wal-ah, Wah-a-wah, Sil-u-yan,
Kas-tom-ie, Qual-i-an, Kay-ken, Wats-how-ish, K[blot]-i-tom-ie, Tal-i-kish, Eel-shan-um; Tash-u-ick, Ky-ap-ut, Ti-
ky-an, Wal-a-hee, Lah-quios, Qui-tom-ah, Tstal-pat-tie (NARS M-5, Reel 16; submitted as Quinault Ex. 3:1857-8,
3).
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2. In Regard to BIA Contact with the Cowlitz, 1856-1912. For the final determination, the
BIA has received data providing additional material on topics discussed for the proposed
finding and addressing some topics not discussed for the proposed finding. The BIA has taken
these new submissions into consideration in preparing the technical report for the final
determination, even though each individual item may not be cited.

a. Material Pertaiaing to BIA Contacts with the Cowlitz Between 1856 and 1880. This has
been discussed above in Section III of this report, under the topic of previous unamblguous
Federal acknowledgment. .

b. Indian Homestz2ad Affidavits. Quinault submitted, in addition to the list of Cowlitz In&xans’
homesteads in the Cowlitz River Valley, which was available for the proposed finding, copies
of selected affidavits made to obtain these homesteads, with some related documents. These
have been discusszd and evaluated in section III of this report, under the topic of previous

unambiguous Fedzral acknowledgment.

Actlon of the commmee on apphcatlons for enrollment and allotment on the Yakima
reservation from 1910 through 1912. Quinault’s use of these was in relation to the impact of
the application for and acceptance of such allotments on maintenance of tribal relations by the
tribe from which the Yakima applicant was relinquishing membership. They have been
discussed in section III above.

d. BIA Corresporidence. Most of this material pertained to the early years of the Cowlitz
Indians’ claims initiative. Some items (Quinault Ex. 4:1904-1; Acting COIA Tonner to Hon.
Francis W. Cushman, 10/24/1904 re: Cowlitz claim) were basically just a summation of COIA
reports over the years. These reports were in the record at the time of the proposed finding.
Other of this documentation represented additions to the record,'® and has been discussed
below under the appropriate topics in this report.

3. Since 1912. For the final determination, the BIA has received data providing additional
material on topics discussed for the proposed finding and addressing some topics not discussed
for the proposed finding. The BIA has taken these new submissions into consideration in
preparing the technical report for the final determination, even though each individual item
may not be cited.

1%Simon Plamondon Jr. affidavit, July 6, 1909 (RG7S, GenSer 55826-09-260; Quinault Ex. 4:1909-11).
Follow-up documents (Quinault Ex. 4:1909-25, 1909-26; Quinault Ex. 5:1910-2 - 1910-63; COLA to U.E. Harmon,
November 9, 1910, Quinault Ex. 5:1910-68). Also pertaining to possible allotments of Cowlitz Indians on Quinault,
1911, were: (Quinault Ex. 5:1911-8 - 1911-9, 1911-12, 1911-14, 1911-17, 1911-18, 1911-19, 1911-20, 1911-21,
1911-22, 1911-23, 1911-25, 1911-27, 1911-28, 1911-30, 1911-34).
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a. BIA Correspondence. The majority of the additional correspondence from the early years
continued to pertain to the topics of possible allotments for Cowlitz Indians on the Quinault
Reservation (Quinault Ex. 5: 1912-2, 1912-4, 1912-6, 1912-8, 1912-18, 1912-21, 1912-23,
1912-24, 1912-27, 1912-29, 1912-40, 1912-46, 1913-1, 1913-2, 1913-9, 1913-9B). The
majority of the Quinault submissions of BIA correspondence for the period from the 1920's
through the 1940's consisted of correspondence from individuals pertaining to the Cowlitz
claims initiative, as did the Quinault submissions for the period from 1950-1973 (see Section
V, below). There vas little new BIA correspondence pertaining to the period from 1974 to the

present.

b. Claims Documents and Membership Lists. Quinault submitted a substantial number of

additional Cowlitz lists of varying types. For description and analysis of these lists, see
sections V.E. and V1. of this report.

c. Documents Pertaining to [ egisiation to Enable a Cowlitz Claim. 1912-1940's. Much of this
material overlapped with the category of BIA correspondence. It has been discussed under the

appropriate topics within this report.

d. Documents from _and Pertaining to ICC Docket 218. Chronologically, the additional
submissions from this source ranged widely in date, not all pertaining to the period since the
ICC claim was initiated in the 1950's. These documents have been discussed under the
appropriate topics.

e. Internal Cowlitz_ Documents. The overall contents of the submission are listed in the List of
Sources for the techaical report. The most important were the records obtained from heirs of
James Elias Sareault, which do not constitute the entirety of his papers pertaining to the CTO
and CTI, and some modem affidavits.

C. Association of the Lower Cowlitz and Upper Cowlitz.

1. Amalgamation of the Lower Cowlitz and Upper Cowlitz. Quinault maintained that there is
no probative evidence supporting the proposed finding that the Upper Cowlitz and Lower
Cowlitz Bands merged politically and socially between 1878 and 1904 (Quinault Revised
Memorandum 1998, 31-32 (issue 11); Quinault Revised Memorandum 1998, 12-13 (issue 3);
Quinault Memorandum 1997, 20-21 (issue 11)). The petitioner replied (CIT Response 1998,
13-14).

a._Quinault’s Position. In discussing whether or not the CIT was qualified to proceed under 25
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CFR 83.8,'% Quirault stated: “The proposed findings attempt to address this problem by
claiming that the Upper Cowlitz and Lower Cowlitz were amalgamated and gradually merged
through the second half of the 19* century. Summary Under the Criteria for Proposed Finding,
hereafter SUCPF at 4" (Quinault Revised Memorandum 1998, 4). Quinault denied that such a
merger or amalgamation occurred (Quinault Revised Memorandum 1998, 12) and summarized
its view of the proposed finding’s statements in regard to this topic under issue 3 at points A),
B), and C), which pertained to this topic rather than to the role of the metis (Quinault Revised
Memorandum 1998, 12-13; Quinault Memorandum 1997, 6; both citing CIT PF 1997, Summ.
Cnt., 4).

i. Quinault summarized its own perspective as follows: “There is no probative evidence to
support this conclision and the evidence that does exist is overwhelmingly to the contrary”
(Quinault Revised Memorandum 1998, 31), and by statmg that the accompanying Nicklason
Research Associates Report:'”’

demonstrates the lack of support for the conclusion that the Lower Cowlitz and
Upper Cowlitz underwent a gradual process of merger during the latter part of
the 19* century. While at times the agents may have referred to the groups
collectively by the generic term “Cowlitz Tribe” or “Cowlitz Indians,”'% the
reports consistently describe the existence of two separate groups the Lower
Cowlitz and the Upper Cowlitz (also sometimes referred to as the Tait-tin-a-
pam or Cowlitz Klickatats). For example, in his 1876 Annual Report the
Commissioner of Indian Affairs described the Tait-tin-a-pam as a separate group
who remained apart from the Cowlitz (Quinault Revised Memorandum 1998,
14; see also Quinault Memorandum 1997, 8). [footnote in original]

'%For discussion of the issue of previous unambiguous Federal acknowledgment, see above, section III of
this report.

'97This was stated more elaborately in the Nicklason Research Associates report: "There is no evidence to
support a conclusion that the Lower and Upper Cowlitz tribes amalgamated between 1855 and 1903. For example,
the historical record reviewed for this report consistently described two separate tribes residing in and around the
Cowlitz River Valley, the Lower Cowlitz tribe and the Upper Cowlitz Tribe (also know [sic] as the Tait-tin-a-pam,
or Cowlitz-Klickatats). In addition, other published descriptions of the Cowlitz consistently described two distinct
tribal entities (the Lower Cowlitz and the Upper Cowlitz), in the area of the Cowlitz river Valley). Although the
Lower and Upper Cowlitz were sometimes grouped together under the generic term ‘Cowlitz,” within that grouping,
they were consistently referred to separately as the Lower Cowlitz and the Upper Cowlitz tribes" (Nicklason 1997,
52). .

1%%The use of the collective term ‘Cowlitz Tribe’ or ‘Cowlitz Indians’ can hardly be viewed as evidence of
merger when many of the reports that use this term refer the [sic] ‘Cowlitz’ as on the decline and scattercd among
the whites" (Quinault Revised Memorandum 1998, 14n12).
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il. Quinault also stated: .

Notably, the government’s effort to relocate the Upper and Lower Cowlitz, the
end of activ2 hostility between the two groups, evidence of intermarriage, and
the occasional lumping of the two groups together for administrative purpose,
which are claimed as evidence of a process of merger all predate the late 1870s
[sic}), a time when it is clear that there had been no merger (Quinault Revised
Memorandum 1998, 15n13 [no citation to specific pages in the CIT PF 1997]).

The local agent’s statement during this period [1860's-1870's] that the Upper l
Cowlitz and Lower Cowlitz groups were now at peace after a long period of
hostility and had intermarried to some unknown extent hardly demonstrates
merger in light of the widespread practice of intermarriage among neighboring
tribal groups (Quinault Revised Memorandum 1998, 14-15; Quinault
Memorandum 1997, 8).

iii. Quinauit stated thirdly:

Even more compelling evidence of the lack of merger of the three groups is the
letter written by the Lower Cowlitz leader Atwin Stockum to agent Milroy in
1877 which is discussed in the HTR at 83-84. In his letter Stockum advises
Milroy that he will look out for his own people “but will not have a thing to do
with the click a tat.” Jd. Stockum’s reluctance to take responsibility for the
Upper Cowlitz was apparently known to the local settlers who about the same
time asked that Milroy appoint Captain Peter as Chief of the Klickatats. HTR at
84; see also, SUCPF at 33 (Quinault Revised Memorandum 1998,15; Quinault
Memorandum 1997, 9).

b. CIT Comment. The CIT basically defended the practices of anthropologists and
ethnohistorians as using “resources which might not rise to the level of ‘documentation’ which
nonprofessionals might otherwise seek,” particularly citing to the work of Dr. Verne Ray
produced for the ICC (CIT Response 1998, 13), which concluded that the CIT which he
represented was “the political continuation of, and successor to, the aboriginal Cowlitz Tribe”
(CIT Response 1998, 14). CIT also referred to some other contemporary statements:

Milroy convenied the Cowlitz tribe through the leadership of their chief, Atwin
Stockum, for a council on December 13, 1878. He wrote: “I requested Chief
Atwin to assernble his people in council the next day together with all the
Klickatats in that vicinity which he did.” Milroy met with the Cowilitz tribe in
this council. Milroy explained to Hayt that the Klickatats acquiesced in the
leadership of Chief Atwin Stockum: “The few Klickatats present agreed to
abide by what At-win said. Most of the Klickatats reside on the upper Cowlitx”
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(Milroy 1&78a, Ex. 3373) (CIT Response 1998, 11).
CIT also cited other mentions that the Klickitat were with Atwin Stockum:

“Their chief At-win (preferably Antoine) (See Report Coms. Ind. Affs. for
1870, p. 18), is considered a reliable and trustworthy man. His people and said
band of Klickatats made peace some ten years ago and are intermarried and
bands of them live with At-win on Mr. [H.D.] Huntington’s land” (Milroy
1878a, Ex. 3372) (CIT Response 1998, 10).

c. BIA Analysis. Under the regulations, the issue is whether there is enough evidence to show
that the petitioner meets each of the mandatory criteria under the standard of reasonable
likelihood of the validity of the facts. Under the provisions of 83.8, the proposed finding did
not have to address a merger of these communities between 1878 and 1904. Excluding this
issue leaves the following discussion of the political situation, as it was analyzed under
criterion 83.7(c), clearer.

The proposed finding did not question that there were still two distinct bands as of 1878. Some
evidence clearly indicates a distinction of the two groups as of 1878, such as the Pumphrey
letter. On December 25, 1877, William Pumphrey, a resident of the Cowlitz watershed, wrote
to Milroy requesting that the BIA Agent “make Captain Peter Chief of the Clickatat Indians”
(Pumphrey to Milroy 12/25/1887; NARA M-234 Roll 219, 103). The 1878 census of the two
bands is discussed below. No official document appointing Captain Peter has been located.
Federal agents, however, later dealt with him as a chief.

While the Nicklason Research Associates reports (Nicklason 1997, Nicklason 1998) argued
that there was no amalgamation between the Lower Cowlitz and the Upper Cowlitz, they and
the associated exhibits submitted by Quinault provided a significant amount of new
documentation of association between the two bands, much of it pre-dating 1878. For
example, in a series of 1854 suggestions concerning proposed treaty reservations, William H.
Tappan, Sub-agent for the Southern District of Washington, suggested that the Cowlitz
“probably could be ‘. . . induced to go with the Tie tin a pans’” (Nicklason 1998, 18). Quinault
does not agree with the BIA’s interpretation of the data cited. The disputes revolve, to some
extent, around the issue of whether the regular OIA grouping of the Cowlitz and the Taitnapam
together, while still listing both of the names, should be interpreted as indicating association or
lack of association (Nicklason 1998, 24, 27, 29, 33, 34, 38, 59-60). The Department interprets
the group as one cf association.

As the CIT references and other sources indicate, the two groups were intermarried and
interacted. Although Stockum may have had reservations, the proposed finding concluded that
in the end they were joined by the Federal government agents, which dealt with them as a unit.
These people and their descendants who remained within the Cowlitz Tribe, joined by this
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action, have contiriued since then to act together in various contexts. '
2. Specific Topics.

a. Pre-1878 Cowlitz Decline.

i. Quinault’s Position. Quinault stated:

“Cowlitz” decline, due to contact with non-Indians, was identified as early as
1857. By 1863, the Cowlitz were described as few in number. As early as ‘
1865, the “Cowlitz” were referred to as a remnant or remnant tribe,'” a
characterization that continued to appear when they were mentioned in the
Historical record throughout the early years.''® The combined BAR Technical
Report on the Duwamish Tribal organization stated that when observers used

the word “remnant,” it indicated that a historical tribe was losing its
distinctiveness. (BAR Technical Reports, Duwamish Tribal Organization, p.

26, para.l) In 1878, the agent reported that the Upper Cowlitz were still in a
state of decline (Nicklason 1997, 52-53). [footnotes added]

ii. BIA Analysis. This argument can not be accepted.

First, Quinault misquoted the passage from the Duwamish HTR, which was focusing on the

1%The Nicklason Research Associates report indicated that in a general sense, as early as 1854, Sub-agent
William H. Tappan of the Southern District of Washington Territory referred to the Indians of his jurisdiction as
"remnants” of "tribes who at one time had been numerous and powerful but were then degraded and few in number"
(Nicklason 1998, 16). The "remnants” in this generic sense would include a number of tribes which are now
federally acknowledged.

The specific 1855 reference would seem to be to a September 7, 1865, letter from Chehalis Reservation
Farmer Joseph Hubbard to Agent A.R. Elder: "There is but a remnant of the Cowlitz tribe left” (Nicklason 1998,
360). Generally, the N.cklason Research Associates report equated some degree of acculturation with a dissolution
of ribal relations: "By 1870, they were reported to be adopting the habits of ‘civilization’ (Nicklason 1997, 53)

The adoption of "civilization” by the Indians was news that the COIA wanted to hear from field agents, as
in the 1893 report from the Neah Bay Agency: "... it is gratifying to me to report a great deal of good
accomplished for the tetterment of these Indians tending towards their civilization, much more than I dared hope
for at the commencement of my term of office; . . . ." (COLA Report 1893, 325).

1105 ee for exarnple the 1869 COIA report, which described as "remnants of tribes” the Chehalis,
Shoalwater Bay, Chinook, Cowlitz, Clatsop, and others” (Nicklason 1998, 38); the 1872 COIA report which
referred to all the non-treaty tribes, including Cowlitz, as "remnants of tribes” (Nicklason 1998, 40). (But see,
Docket - Supreme Court at 337, 348-49, where the District Court states that the Cowlitz tribe had a tribal
organization, unlike the Chehalis and Chinook. This description cannot be regarded as determinative that such
groups no longer maintiained tribal relations, since the Federal Government assigned Chehalis a Federal reservation
and Chehalis has continued in acknowledged status until the present.
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loss of distinctiveness among the historical Puget Sound tribes after they were consolidated
onto joint reservations:

Some observers thought that historical tribes, like the Duwamish, were losing
their distinctiveness. The first Handbook of American Indians, published in
1907, stated that the “remnant” of the Duwamish band was “incorporated with
the Snohomish and others under the Tulalip” agency (Hodge 1907, 1:407). This
observation was repeated in 1916 by local historian Clarence Bagley (Bagley .
1916, 77). When asked in 1913 to indicate the tribal populations on each
reservation, the superintendent at the Tulalip Agency claimed that “it is not
possible to draw distinct tribal lines” because the treaty tribes had intermarried
so extensively . . .. (U.S. BIA Tulalip [1913], 1) (Duwamish PF, HTR 26).

Second, the plain language of “remnant” or of descriptions of tribe as being in a “state of
decline” is identifying a group which retains some distinctiveness even if it may not be as
strong and easily identified as in previous years.

Third, the evaluation of the evidence done by the BIA for the proposed finding and for this
final determinaticn indicates that both the Lower Cowlitz (including their metis relatives) and
the Upper Cowlitz still existed and still had unambiguous previous Federal acknowledgment as
late as 1880 (see above, Section III).

b. Prediction vof (Cowlitz’ Continued Decline in the 1878 Agent’s Report.

1. Quinault’s Position. Quinault repeatedly stated that by the second half of the 19" century,
the Cowlitz no lorger constituted a viable tribal entity. Several of these statements were based
on a single report by Milroy: ... by 1878 government reports indicated that the Upper and
Lower Cowlitz were rapidly diminishing and stated the two groups would ‘dwindle out of
existence which they will in less than one generation’” (Quinault Revised Memorandum 1998,
12; see also Quinault Revised Memorandum 1998, 16; citing NRA 1878-2; Quinault
Memorandum 1997, 9).'"

ii. BIA Analysis. Agent Milroy's 1878 statements, along with the census records he compiled
(see below) docunent that both the Lower Cowlitz and Upper Cowlitz were in existence at the
1878 date of his report, and that the Federal Government then regarded itself as having
responsibility for them. His prediction that they would “dwindle out of existence,” however,
did not come to pass, as documented by the evidence relied upon in this decision. '

"George Gibbs had made a similar prediction some 24 years earlier (Nicklason 1998, 13-14). Gibbs’
prognostication had not been realized within the next generation; there is no reason to assume without further
documentation that Milroy’s prognostication would be realized within the generation following 1878.

117

United States Department of the Interior, Office of Federal Acknowledgement CTI-V001-D007 Page 153 of 243



3. Merger of the l.ower Cowlitz and Upper Cowlitz afteri 1878.

a. Quinault’s Pos:tion. Quinault stated: “Available Evidence for the Latter Quarter of the 19th
Century Indicates a Dissolution of the Tribal Structure Not Merger” (Quinault Revised
Memorandum 1998, 16; see also Quinault Revised Memorandum 1998, 47; Quinault
Memorandum 1957, 9)''"? and “There is No Probative Evidence Supporting the proposed
Finding that the Upper Cowlitz and Lower Cowlitz Bands Merged Politically and Socially
Between 1878 and 1904" (Quinault Revised Memorandum 1998, 31; Quinault Memorandum
1997, 20). Quinault stated:

In his reports for 1880 and 1881, Milroy reported the Lower Cowlitz and Upper|
Cowlitz were scattered among the whites and where they were continuing to
suffer decay. NRA 1880-1; 1881-3. In 1886, the Chehalis Bee Nugget reported
that some Cowlitz families remained in the area of Toledo, “but they too, like
the old setters of that date are passing away.” Seven years later Agent Eels
reported that the Cowlitz Indians were scattered, lived on small farms, and are
“so much absorbed into the settlements that they hardly form a distinct class
anymore.” NRA 1893-1.'"" (Quinault Revised Memorandum 1998, 16; Quinault
Memorandum 1997, 9-10). [footnote in original]

b. BIA Analysis. The OIA reports for 1880 and 1881 included the reports from Superintendent
R.H. Milroy, focusing primarily on his attempts to get valid census figures for the bands, and
provided little additional data (see CIT PF 1997, HTR 87-89). The reports for this period
indicated that the Cowlitz were perceived to be under the jurisdiction of the agencies (Puyallup,
Nisqually, and Chehalis Agency in 1881; the Nisqually, S’Kokomish, and Tulalip Agency in
1883 (CIT PF 1997, HTR 88-89)).

In the 1893 report, Agent Edwin Eells of the Puyallup Agency (Consolidated) reported on the
following reservations: Puyallup, Chehalis, S’Kokomish, Quinaielt, Nisqually, Squaxin, and
Georgetown (COIA Report 1893, 328-330). The reservations were followed by a description
which began, “[b]esides the Indians living on these seven reservations, the S’klallam tribe, . . .”
mentioning two villages and that, “[t]he other Indians of this tribe are very much scattered,
some living on homesteads and some near towns, . . .” (COIA Report 1893, 330). This was

'12~These descriptions continued in the record through the 1880's. By 1895, the ‘Cowlitz’ were not only
reported as scantered, but aiso losing their identity, absorbed into the surrounding settlements and mingling more
with the non-Indians than with their own race.” (Nicklason 1997, S3. See also op. cit., 16).

"3E fforts to discount Agent Eell [sic] first hand observations by suggesting that he was simply reflecting
assimilationist policy of the time fail to take into account the fact that Agent Eells [sic] observation is part of a
consistent historic record describing the assimilation of the Cowlitz and the loss of their tribal entity (Quinault
Revised Memorandum 1998, 16n14).
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followed by the description of the “Cowlitz Indians” quoted by Quinault, and then the
statement: “These, with some other scattered bands of smaller size, make up the Indians
connected with this agency. Fully two-thirds of them are citizens of the United States and of
this State, and very generally exercise the right of suffrage, and a few hold office” (COIA
Report 1893, 330). In the proposed finding, the AS-IA did not regard this as evidence that the
Cowlitz Tribe had ceased to exist as a continuing political entity as of 1893. This position is
consistént with the Department's position on the Jamestown S;Klallam, also mentioned in this
passage and also a group that has been acknowledged through 25 CFR Part 83.

The 1886 newspaper article did not mention the “Cowlitz families” in the area of Toledo,
Washington, in the context of extinction as a tribal entity, but rather as part of a historical
retrospective indicating that the generation of people who had taken an active part in the Indian
wars of 1855-1856 was no longer young, and was passing from the scene. The statement
cannot be taken as describing the decline of a Cowlitz tribal entity any more than it can be
taken as implying that the governmental structures of the non-Indian settlers of Washington
Territory were vanishing as a result of the deaths of the pioneers.

4. Cowlitz Leadership during the 1880's and 1890's.

a. Quinault’s Position. “The Evidence Does Not Establish the Existence of Cowlitz Leaders
Exercising Politiczl Influence or Authority During the 1880s and 1890s” [sic] (Quinault
Revised Memorandum 1998, 40; Quinault Memorandum 1997, 27).'"* Quinault argued that
evidence from kinship ties and Shaker Church activities was inadequate and that, “. . . there is
no evidence of political influence being exercised during this period by the chiefs appointed by
the government in the 1870s [sic]” (Quinault Memorandum 1997, 27).

While Cowlitz leaders were identified in the record between 1880 and 1904 --
Atwin Stockum and Captain Peter -- a social/political entity is not described in
the historical record reviewed for this report. As a result, there are no examples
showing that these individuals exercised political influence and authority over
the Cowlitz. This is particularly true in the case of Atwin Stockum for the years
between 1877 and 1903 (Nicklason 1998, 60).

b. BIA Analysis. For a discussion of continuing kinship ties within the Cowlitz group in the

1"The historical report for Quinault focused for this period almost entirely upon the COIA reports:
"Indeed, after 1886, they were no longer described as a cohesive tribe, not even in the statistical tables of the Annual
Reports of the Comm issioner of Indian Affairs . . . .indicated by the dramatic decline in the number of references to
them in Federal docurnents after 1881. . . ." (Nicklason 1997, 53; see also 16).

All of this COLA report material was reviewed in the HTR for the proposed finding. The Proposed
Finding, as does this Final Determination, concludes that the COLA report material was entitiled to less weight than
the other evidence.
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second half of the 19" century, see the following subsections. \

Quinault appears to have directed its more extensive arguments concerning Shaker leadership
not to criterion 83.7(c), but rather to 83.7(b), as shown by its use of “community” terminology:

Evidence that some Upper Cowlitz and Lower Cowlitz families may have
participated in the 1890s together with other Indians in the pan-Indian Shaker
religious movement is not evidence of a broad merger of the two groups, given
the religious diversity of Upper Cowlitz and Lower Cowlitz descendants. The
fact that Shaker ceremonies may have involved mobilization of economic |
resources is. evidence of the existence of a religious community of Shaker
adherents. It is not evidence of a broader umbrella Cowlitz community in light

of the religicus diversity of the Cowlitz group (Quinault Revised Memorandum
1998, 32; see also Quinault Memorandum 1997, 20-21; Quinault Revised
Memorandum 1998, 40-41; see also Quinault Revised Memorandum 1998,

41n).

The pan-Indian nature of Shakerism does not prevent it from being a vehicle for exertion of
local leadership. Ir: other instances (Poarch Creek, Mohegan, HPI, MBPI), the AS-IA has
found that churches of mainstream denominations were used by the local Indian leadership as a
vehicle for exerting influence over the tribal membership. The evidence in the record, which
shows that not only Atwin Stockum and Iyall Wahawa but also Henry Cheholtz, the son of Kis-
kox (Quinault Ex. 1962-8) all served as Shaker leaders, plus the continuing practice of
Shakerism in some components of the Cowlitz membership to the present, indicates that in the
1890's and early 1900's, the movement did provide an important focus for some of the Cowlitz
Indians’ continuing interactions.

D. Role of the Cowlitz Metis.

1. Relationship of the Cowlitz Metis to the Lower Cowlitz Indians and Upper Cowlitz Indians.
Quinault stated that the assertion in the proposed finding that the Lower Cowlitz, Upper
Cowlitz, and Cowlirz metis merged in the late 19" and early 20" century to form a single
community is not supported by the available evidence (Quinault Revised Memorandum 1998,
12-16 (issue 3); Quinault Memorandum 1997, 6-10 (issue 3)), restated as: “The factual
premise that Lower Cowlitz, Upper Cowlitz, and Cowlitz métis groups underwent a process of
gradual merger in the latter part of the 19™ century is not supported by the evidence” (Quinault
Revised Memorandum 1998, 7; Quinault Memorandum 1997, 4). Quinault also addressed the
role of the Cowlitz metis at several other loci (Quinault Revised Memorandum 1998, 5-7 (issue
2); Quinault Memorandum 1997, 3-4, 26, 32-33). The petitioner replied (CIT Response 1998,
6).

a. Quinault’s Three-Point Summary of Its Position.
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i. Quinault’s Poiat 1.

Quinault’s Statement. Quinault summarized its view of the proposed finding as follows:

The proposed findings further contend that the Cowlitz metis were directly
“descended from the Cowlitz, maintained a continuing close interaction with the
Lower Cowlitz bands [sic] and like the Upper Cowlitz have been part of the
Cowlitz Tribal Organization since its formation in 1912 (Quinault Revised
Memorandum 1998, 13; see also Quinault Memorandum 1997, 7).

BIA Analysis. Thaere is no serious challenge in the more detailed Quinault comments either to
the proposed finding’s conclusion that “the Cowlitz metis were directly descended from the
Cowlitz” (see section IV.G of this report) or to the finding that the metis “have been part of the
Cowlitz Tribal Organization since its formation in 1912" (see section V.E of this report).
Quinault’s argurnents focus primarily on whether or not there was “a continuing close
interaction with the Lower Cowlitz bands [sic]” (Quinault Revised Memorandum 1998, 13).
This will be analyzed in detail below.

ii. Quinault’s Po:nt 2.
Quinault’s Statement. Quinault restated its hypothesis that:

. .. the Cowlitz metis population from which petitioner claims partial descent
was not considered either a separate Indian tribe or band or a part of the Upper
or Lower Cowlitz Tribes in the 19* century (Quinault Revised Memorandum
1998, 47).

CIT Comment: CIT stated:

The best information available indicates that the Cowlitz Tribe of 1855
represented and included all of the Indians of the Cowlitz. The suggestion that
Cowlitz Metis [sic] somehow formed a separate tribal organization without ties
to, and independent of, the Cowlitz Tribe itself is simply wrong, . ... (CIT
Response 1998, 6).

BIA Analysis. As explained above, this point represents a recurring misinterpretation by
Quinault of the descriptions of the historical development of the 19* century Cowlitz in the
proposed finding and its accompanying technical reports. These did not at any point analyze
the metis as a separate Indian tribe or band. Rather, they discussed the metis as an identifiable
subgroup which, during the second half of the 19™ century, emerged from within the Lower
Cowlitz Indians &s they had existed in 1855.
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iii. Quinault’s Point 3. This is an extension and elaboration of Point 2.

Quinault’s Statement.

.. .discussions and enumerations of the Cowlitz Indians in the latter half of the
19th century do not include the Cowlitz metis families among the Cowlitz
Indians. Evidence from this period indicates that metis identified themselves as
Canadian, not Indian. See NRA 1856-15. In sum there is no evidence that the
metis population was considered part of the historic lower Cowlitz Tribe or
Band, or merged with the Lower Cowlitz or Upper Cowlitz, until the
descendants of all three groups formed the Cowlitz Tribal Organization, claims
organization after the turn of the century (Quinault Revised Memorandum 1998,
14, see also Quinault Memorandum 1997, 7-8).

BIA Analysis. For self-identification of the Cowlitz metis as “Canadian,” Quinault referred to
a single incident -- the inclusion of Simon Plamondon Jr. in the meeting of “Canadian
residents” on Cowlitz Prairie on May 19, 1856 (Nicklason 1998, 25). The accompanying
exhibit (Quinault Ex. 1856-15) does not so much show the self-identification of the Cowlitz
metis as “Canadian’” as it shows the Canadian residents at Cowlitz Prairie as supporters of the
Americans during the 1855-1856 Indian War. The meeting did show that Simon Plamondon'’s
metis son was included in the meeting. Other data, including the much later recollections of
Simon’s sister Mary Ann (Plamondon) St. Germain, also showed that the family feared attacks
by the hostile Indians during the war (St. Germain 1925).

However, this identification was not universal, or even consistent. Five years earlier, George
Gibbs’ 1850 proposal concerning reservations for the Indian tribes of western Washington,
summarized in the Quinault submissions, suggested that the governor, “settle the tribes and

.. . exclude non-Incians, with the exception of those, with proper character, who were married
to Indian women. Those individuals would be allowed to remain within the reservation as long
as they obeyed the territorial laws, . . . .” (Nicklason 1998, 10). This at least implies that Gibbs
viewed the Indian wives of non-Indian men as retaining their tribal affiliation. Five years after
the 1855 meeting on Cowlitz Prairie, the 1860 Federal census of Lewis County, Washington,
listed many of the metis offspring of French-Canadian fathers and Indian mothers as “Indian,”
whether in their own households or still living in the households of their fathers.'”® The fact

113See, for example:

1860 U.S. Census, Lewis Co., WA #455: Catnose, Edw. (Indian), 28, farmer, b. WT; Catnose, Eliza, Ind,
26, f,b. WT;

1860 U.S. Census, Cowlitz Twp., Lewis Co., WA, #671/671: Simon Plumondo, 67 [627], m, trapper,
$18,000/$750, b. Canacla; Henneth, 56, f, Ind, b. WA, Moayse, 19, m, Ind, laborer, b. WA Battise, 16, m, Ind,
laborer, b. WA; Urtin[?], 8, m, Ind, b. WA; Jarome, 6, m, Ind, b. WA; Battice Attwine, 27, m, Laborer, b. WA;
Jane, Attwine, 20, f, Ind, b. WA; Mary Atwine, 4/12, f, Ind, b. WA,

122

United States Department of the Interior, Office of Federal Acknowledgement CTI-V001-D007 Page 158 of 243



that Plamondon, Jr. did not attend the 1856 meeting, does not overturn other evidence in 1850
and 1860 that the metis were considered Indians.

The “enumerations” of the Cowlitz appear to be primarily the 1878 Milroy censuses (see
Nicklason 1998, 45-46), as none of the other censuses or discussions reported included
individual names {(see Nicklason 1998, 46-50, 51-52).

b. Origins of the Cowlitz Metis.
i. Quinault’s Position. Quinault stated:

The Cowlitz metis population was a French speaking Catholic group of
individuals composed of the descendants of former Hudson Bay Company
employees and their Indian spouses, many of whom were not even Cowlitz
(Quinault Revised Memorandum 1998, 7).

The Cowlitz Metis population traces itself to the families of Hudson Bay
Company farm employees. Many of these French-Canadian employees brought
with them Indian wives from a wide variety of tribes. Others married Cowlitz
women. Fully 35% of petitioner’s current membership traces itself to non-
Cowlitz ancestresses of these French-Canadian employees. GTR at 3 (Quinault
Revised Memorandum 1998, 13; Quinault Memorandum 1997, 7).

ii. BIA Analysis: The proposed finding did not indicate that all metis families of Hudson's
Bay employees stationed on Cowlitz Prairie were to be categorized as “Cowlitz metis.” The
term was used for those metis families associated with the predecessor groups of the CIT
petitioner -- it did not include the descendants of Hudson’s Bay employees whose wives were
neither Cowlitz nor associated with the Cowlitz over a significant period of time, beginning
prior to the 1855 treaty date.

c. “Separation” of the Cowlitz Metis and the Cowlitz.

i. Quinault’s Position. Quinault stated: “The Evidence Demonstrates that the Lower Cowlitz,
Upper Cowlitz, and Cowlitz Metis Remained Separate Through the 1870s (Quinault Revised
Memorandum 1998, 13; Quinault Memorandum 1997, 7). Quinault elaborated upon this
hypothesis with several different arguments:

Similarly, there is no evidence despite their genealogical connection that the
Cowlitz Indians viewed the metis as part of a “Cowlitz” community prior to
1900. For example, the 1878 censuses of the Upper and Lower Cowlitz
prepared by Milroy with the assistance of the Cowlitz Chiefs do not list any
metis as heads of households, even though metis individuals like Simon
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Plamondon, Jr. were close relatives (Quinault Revised Memorandum 1998, 6). .

The proposzd findings themselves later note, the [sic] metis population

remained separate from the Lower Cowlitz and Upper Cowlitz. As the GTR

also indicates, from 1855 to 1920, the vast majority of metis marriages were to

non-Indians or other metis descendants, with only a handful of marriages

between metis and Upper or Lower Cowlitz (Quinault Revised Memorandum

1998, 13; citing to CIT PF 1997, Summ. Crit., 22; Quinault Memorandum 1997,

7I |6). ,

|

ii. BIA Analysis. Quinault’s argument that the Cowlitz metis “remained” separate is based on
its a priori hypothesis that they were ever separate or distinct from the Lower Cowlitz. The
proposed finding did not “note” that the “metis population remained separate” as stated by
Quinault. The passages read:

Socially, the metis emerged as a distinct subgroup as the consequence of their
use of the French language as the primary language within their households,
their commitment to Roman Catholicism, their association, in many cases, with
the Cowlitz Prairie Mission, and their resultant extensive intermarriage with one
another (CIT PF 1997, Summ. Crit. 22).

The Lower Cowlitz metis living along the Cowlitz river Valley were distinct
from the Lower Cowlitz band per se during the period 1855-1880 in the limited
sense that they resided in French-speaking households . . . As the first-
generation Cowlitz metis matured during the 1870's and 1880's, and came into
leadership positions in the early 20" century, they did not form a political
subgroup that was clearly distinct from the Lower Cowlitz, but remained closely
associated with the BIA-appointed Lower Cowlitz leaders (CIT PF 1997,
Summ. Crit. 33-34),

There is a clear analytical distinction between the concepts of “remaining separate” and
“emerging as.” The selective quotations on the part of Quinault ascribed to the PF conclusions
diametrically opposed to those which it actually reached that the Cowlitz metis did not form a
political subgroup that was clearly distinct from the Lower Cowlitz, but “remained closely
associated” with the Lower Cowlitz leaders.

d._The Issue of Land Qwnership.

"6The 1997 phrasing was slightly different: "The proposed findings themselves later note, the metis
population remained separate from the Lower Cowlitz and Upper Cowlitz . . . SUCPF at 22; see also SUCPF at 33-
34" (Quinault Memorandum 1997, 7).
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i. Quinault’s Position. Quinault stated:

Because their French-Canadian fathers had entered into Donation Act Claims,
the mixed blood metis children took title to their land in fee. Consequently,
they were not considered wards of the government and had little contact with
the Indian agents (Quinault Revised Memorandum 1998, 14; Quinault
Memorancum 1997, 7).

ii. BIA Analysis. The “mixed blood metis children” of Cowlitz women were not considéred
wards of the government, but this was not a direct consequence of their having inherited ﬁee
simple title to their fathers’ land, nor was it so explained in the proposed finding (CIT PF 1997,
Summ. Crit. 18; CIT PF 1997, GTR 58-60). It was because the Cowlitz were not, at the time, a
federally acknowlzdged reservation tribe. Cowlitz full bloods were also not “wards” in the first
half of the 20™ century, because the Cowlitz were not a reservation tribe.

The ownership of land in fee simple, either by current members of a group or by their
ancestors, was not in the 19" century and is not now a disqualification for membership in a
federally acknowlzdged tribe (for example, in the late 19™ and early 20" centuries, many
members of the Puyallup Tribe owned off-reservation land in fee simple). Neitherisita
disqualification for Federal acknowledgment under 25 CFR Part 83. Neither do the Federal
acknowledgment regulations require contact with Indian agents. Many of the eastern tribes
which have been acknowledged through the process had no contact with Federal Indian agents
from the date of the establishment of the Federal government to the date of acknowledgment.

Additionally, how the metis obtained or held their land does not distinguish the metis from
other mixed blood Indians. Cowlitz metis children of French-Canadian fathers, like other
mixed-blood Indizms, inherited fee simple title to their non-Indian father’s donation land claim.
Also, American mixed-blood Indians were eligible to apply for donation land claims in their
own right. Michel Cottonoire, for example, held a donation land claim; one of the heirs was
his mixed-blood son, Edward NARS M-815, Roll 97, Frames 954-982)."'” Edward also
applied for land in his own right (McNeill and Lyden 1978, 1:13).""®

0lympia, W.T. Donation Certificate No. 380, Michael Cottonaire. Heirs at law of Michael Cottonaire
Sen., deceased, Lewis Co., WT. His settiement commenced 10 October 1834. He d. 30 August 1851. He wasa
naturalized U.S. citizen, declaration 18 April 1849, Lewis Co., WA. Heirs at law are Michel Cottinear Jr., age 37,
Edward Cottinear, 23, David Cottinear, 19; Mary Cottinar, age 15. He was born in Macas Co., Canady [sic), 1795.
m. Mary, 13 September 182[?]5, Louis Co., WA. Sworn 3 November 1853. Frame 971 says he arrived on Oregon,
2 October 1815 (NAF.S M-815, Roll 97, Frames 954-982).

'18Bee - Fri. - Sept. 18, 1885. HOMESTEAD APPLICATION: Edward Cottonware App. #3130 for W %
of SE 1/4 & add'l. App. # 3243 for E Y4 of SE 1/4 of Sec. 34, Tp. 11 N., R 2 West Oct. 3, 1886 (McNeill and Lyden
1978, 1:13).
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Conversely, mixed-blood children were not excluded from inheriting Indian homesteads in
trust. The metis children of Kittie Tillikish inherited her Indian homestead trust land (BIA
Taholah Agency Probate 20315-39), which continued to be administered for them in trust by
the BIA under provisions of the 1885 act. This was less common because comparatively few
Indian women qualified for homesteads as heads of household.

e. The Issue of Citizenship.

i. Quinault’s Position. Quinault argued that, “. . . federal agents during the 19th century
viewed the metis as ‘citizens’” (Quinault Revised Memorandum 1998, 7), citing that: “The
record further indicates that BAR staff noted during the April 23, 1996, ‘Peer Review’ of the
Cowlitz petition that in the 15th Century federal agents ‘were treating the metis as citizens and
the others as ‘tribes.” See attached notes of April 1996 BAR Peer Review Meeting” (Quinault
Revised Memorandum 1998, 6). '

Quinault returned to a discussion of the citizenship issue in relation to the 1920 congressional
hearing on its claims legislation, in which Congressman Sloan, “stated his understanding °. ..
that the Cowlitz Indians have practically no organization as a tribe but as individual
Indians are exercising the rights of franchise and citizenship a