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with the Board within 15 days of receiving the notice of docketing issued
under § 4.332.
§ 4.322 Docketing.
The appeal will be docketed by the
Board upon receiving the administrative record from the LTRO. All interested parties as shown by the record on
appeal must be notified of the docketing. The docketing notice must
specify the time within which briefs
may be filed and must cite the procedural regulations governing the appeal.
§ 4.323 Disposition of the record.
(a) After the Board makes a decision
other than a remand, it must forward
to
the
LTRO
designated
under
§ 4.236(b):
(1) The record filed with the Board;
and
(2) All documents added during the
appeal proceedings, including any transcripts prepared because of the appeal
and the Board’s decision.
(b) The LTRO must conform the duplicate record required by § 4.320(d) to
the original sent under paragraph (a)(1)
of this section and forward the conformed record to the Superintendent
concerned.
APPEALS TO THE BOARD OF INDIAN APPEALS FROM ADMINISTRATIVE ACTIONS
OF OFFICIALS OF THE BUREAU OF INDIAN AFFAIRS: ADMINISTRATIVE REVIEW IN OTHER INDIAN MATTERS NOT
RELATING TO PROBATE PROCEEDINGS
SOURCE: 54 FR 6487, Feb. 10, 1989, unless
otherwise noted.

§ 4.330 Scope.
(a) The definitions set forth in 25
CFR 2.2 apply also to these special
rules. These regulations apply to the
practice and procedure for: (1) Appeals
to the Board of Indian Appeals from administrative actions or decisions of officials of the Bureau of Indian Affairs
issued under regulations in 25 CFR
chapter 1, and (2) administrative review by the Board of Indian Appeals of
other matters pertaining to Indians
which are referred to it for exercise of
review authority of the Secretary or
the Assistant Secretary—Indian Affairs.

(b) Except as otherwise permitted by
the Secretary or the Assistant Secretary—Indian Affairs by special delegation or request, the Board shall not
adjudicate:
(1) Tribal enrollment disputes;
(2) Matters decided by the Bureau of
Indian Affairs through exercise of its
discretionary authority; or
(3) Appeals from decisions pertaining
to final recommendations or actions by
officials of the Minerals Management
Service, unless the decision is based on
an interpretation of Federal Indian law
(decisions not so based which arise
from determinations of the Minerals
Management Service, are appealable to
the Interior Board of Land Appeals in
accordance with 43 CFR 4.410).
§ 4.331

Who may appeal.

Any interested party affected by a
final administrative action or decision
of an official of the Bureau of Indian
Affairs issued under regulations in title
25 of the Code of Federal Regulations
may appeal to the Board of Indian Appeals, except—
(a) To the extent that decisions
which are subject to appeal to a higher
official within the Bureau of Indian Affairs must first be appealed to that official;
(b) Where the decision has been approved in writing by the Secretary or
Assistant Secretary—Indian Affairs
prior to promulgation; or
(c) Where otherwise provided by law
or regulation.
§ 4.332 Appeal to the Board; how
taken; mandatory time for filing;
preparation assistance; requirement for bond.
(a) A notice of appeal shall be in
writing, signed by the appellant or by
his attorney of record or other qualified representative as provided by 43
CFR 1.3, and filed with the Board of Indian Appeals, Office of Hearings and
Appeals, U.S. Department of the Interior, 801 North Quincy Street, Arlington, Virginia 22203, within 30 days after
receipt by the appellant of the decision
from which the appeal is taken. A copy
of the notice of appeal shall simultaneously be filed with the Assistant Secretary—Indian Affairs. As required by
§ 4.333 of this part, the notice of appeal
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sent to the Board shall certify that a
copy has been sent to the Assistant
Secretary—Indian Affairs. A notice of
appeal not timely filed shall be dismissed for lack of jurisdiction. A notice of appeal shall include:
(1) A full identification of the case;
(2) A statement of the reasons for the
appeal and of the relief sought; and
(3) The names and addresses of all additional interested parties, Indian
tribes, tribal corporations, or groups
having rights or privileges which may
be affected by a change in the decision,
whether or not they participated as interested parties in the earlier proceedings.
(b) In accordance with 25 CFR 2.20(c)
a notice of appeal shall not be effective
for 20 days from receipt by the Board,
during which time the Assistant Secretary—Indian Affairs may decide to
review the appeal. If the Assistant Secretary—Indian Affairs properly notifies
the Board that he has decided to review
the appeal, any documents concerning
the case filed with the Board shall be
transmitted to the Assistant Secretary—Indian Affairs.
(c) When the appellant is an Indian or
Indian tribe not represented by counsel, the official who issued the decision
appealed shall, upon request of the appellant, render such assistance as is appropriate in the preparation of the appeal.
(d) At any time during the pendency
of an appeal, an appropriate bond may
be required to protect the interest of
any Indian, Indian tribe, or other parties involved.
[54 FR 6487, Feb. 10, 1989, as amended at 67
FR 4368, Jan. 30, 2002]

§ 4.333 Service of notice of appeal.
(a) On or before the date of filing of
the notice of appeal the appellant shall
serve a copy of the notice upon each
known interested party, upon the official of the Bureau of Indian Affairs
from whose decision the appeal is
taken, and upon the Assistant Secretary—Indian Affairs. The notice of
appeal filed with the Board shall certify that service was made as required
by this section and shall show the
names and addresses of all parties
served. If the appellant is an Indian or
an Indian tribe not represented by

counsel, the appellant may request the
official of the Bureau whose decision is
appealed to assist in service of copies
of the notice of appeal and any supporting documents.
(b) The notice of appeal will be considered to have been served upon the
date of personal service or mailing.
§ 4.334 Extensions of time.
Requests for extensions of time to
file documents may be granted upon a
showing of good cause, except for the
time fixed for filing a notice of appeal
which, as specified in § 4.332 of this
part, may not be extended.
§ 4.335 Preparation and transmittal of
record by official of the Bureau of
Indian Affairs.
(a) Within 20 days after receipt of a
notice of appeal, or upon notice from
the Board, the official of the Bureau of
Indian Affairs whose decision is appealed shall assemble and transmit the
record to the Board. The record on appeal shall include, without limitation,
copies of transcripts of testimony
taken; all original documents, petitions, or applications by which the proceeding was initiated; all supplemental
documents which set forth claims of interested parties; and all documents
upon which all previous decisions were
based.
(b) The administrative record shall
include a Table of Contents noting, at
a minimum, inclusion of the following:
(1) The decision appealed from;
(2) The notice of appeal or copy
thereof; and
(3) Certification that the record contains all information and documents
utilized by the deciding official in rendering the decision appealed.
(c) If the deciding official receives
notification that the Assistant Secretary—Indian Affairs has decided to
review the appeal before the administrative record is transmitted to the
Board, the administrative record shall
be forwarded to the Assistant Secretary—Indian Affairs rather than to
the Board.
§ 4.336 Docketing.
An appeal shall be assigned a docket
number by the Board 20 days after receipt of the notice of appeal unless the
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Board has been properly notified that
the Assistant Secretary—Indian Affairs
has assumed jurisdiction over the appeal. A notice of docketing shall be
sent to all interested parties as shown
by the record on appeal upon receipt of
the administrative record. Any objection to the record as constituted shall
be filed with the Board within 15 days
of receipt of the notice of docketing.
The docketing notice shall specify the
time within which briefs shall be filed,
cite the procedural regulations governing the appeal and include a copy of
the Table of Contents furnished by the
deciding official.
§ 4.337

Action by the Board.

(a) The Board may make a final decision, or where the record indicates a
need for further inquiry to resolve a
genuine issue of material fact, the
Board may require a hearing. All hearings shall be conducted by an administrative law judge of the Office of Hearings and Appeals. The Board may, in
its discretion, grant oral argument before the Board.
(b) Where the Board finds that one or
more issues involved in an appeal or a
matter referred to it were decided by
the Bureau of Indian Affairs based
upon the exercise of discretionary authority committed to the Bureau, and
the Board has not otherwise been permitted to adjudicate the issue(s) pursuant to § 4.330(b) of this part, the Board
shall dismiss the appeal as to the
issue(s) or refer the issue(s) to the Assistant Secretary—Indian Affairs for
further consideration.
§ 4.338 Submission by administrative
law judge of proposed findings, conclusions and recommended decision.
(a) When an evidentiary hearing pursuant to § 4.337(a) of this part is concluded, the administrative law judge
shall recommend findings of fact and
conclusions of law, stating the reasons
for such recommendations. A copy of
the recommended decision shall be sent
to each party to the proceeding, the
Bureau official involved, and the
Board. Simultaneously, the entire
record of the proceedings, including the
transcript of the hearing before the ad-

ministrative law judge, shall be forwarded to the Board.
(b) The administrative law judge
shall advise the parties at the conclusion of the recommended decision of
their right to file exceptions or other
comments regarding the recommended
decision with the Board in accordance
with § 4.339 of this part.
§ 4.339 Exceptions or comments regarding recommended decision by
administrative law judge.
Within 30 days after receipt of the
recommended decision of the administrative law judge, any party may file
exceptions to or other comments on
the decision with the Board.
§ 4.340

Disposition of the record.

Subsequent to a decision by the
Board, the record filed with the Board
and all documents added during the appeal proceedings, including the Board’s
decision, shall be forwarded to the official of the Bureau of Indian Affairs
whose decision was appealed for proper
disposition in accordance with rules
and regulations concerning treatment
of Federal records.
WHITE EARTH RESERVATION LAND SETTLEMENT ACT OF 1985; AUTHORITY OF
ADMINISTRATIVE JUDGES; DETERMINATIONS OF THE HEIRS OF PERSONS WHO
DIED ENTITLED TO COMPENSATION
SOURCE: 56 FR 61383, Dec. 3, 1991, unless
otherwise noted.

§ 4.350

Authority and scope.

(a) The rules and procedures set forth
in §§ 4.350 through 4.357 apply only to
the determination through intestate
succession of the heirs of persons who
died entitled to receive compensation
under the White Earth Reservation
Land Settlement Act of 1985, Public
Law 99–264 (100 Stat. 61), amended by
Public Law 100–153 (101 Stat. 886) and
Public Law 100–212 (101 Stat. 1433).
(b) Whenever requested to do so by
the Project Director, an administrative
judge shall determine such heirs by applying inheritance laws in accordance
with the White Earth Reservation Settlement Act of 1985 as amended, notwithstanding the decedent may have
died testate.
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