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In compliance with the regulations of the National Environmental Policy Act (NEPA) of 1969,
as amended, to authorize land use for one proposed o1l/gas well pad with up to six wells by XTO
Energy LLC, on the Fort Berthold Indian Reservation, a Finding of No Significant Impact
(FONSI) has been issued.

All the necessary requirements of the Nattonal Environmental Policy Act have been completed.
Attached for your files are copies of the EA Addendum, FONSI and Notice of Availability. The
Council on Environmental Quality (CEQ) regulations require that there be a public notice of
availability of the FONSI (40 C.F.R. Part 1506.6(b)). Please post the attached notice of
availability at the Agency and Tribal buildings for 30 days.

If you have any questions, please call Marilyn Bercier, Regional Environmental Scientist,
Division of Environment, Safety and Cultural Resources Management, at (605) 226-7656.
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cc: Tex Hall, Chairman, Three Affiliated Tribes (with attachment)
Elgin Crows Breast, Tribal Historic Preservation Officer {with attachment)
Derek Enderud, BLM, Bureau of Land Management (with attachment)
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Jeff Hunt, Fort Berthold Agency
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Finding of No Significant Impact

BlackMedicine 24X-21 Exploratory Well

Fort Berthold Indian Reservation, Dunn County, North Dakota

The U.S. Bureau of Indian Affairs (BIA) received a proposal for one oil/gas well pad with up to
six oil wells on it, an access road, and related infrastructure on the Fort Berthold Indian
Reservation to be located in the SEVASWYa of Section 21, T149N, R91W within Dunn County,
North Dakota. Associated federal actions by BIA include determinations of effect regarding
cultural resources, approvals of [eases, rights-of-way and easements, and a positive
recommendation to the Bureau of Land Management regarding the Application for Permit to
Drill.

Potential of the proposed actions to impact the human environment was analyzed in the attached
Environmental Assessment (EA), as required by the National Environmental Policy Act. Based
on the recently completed EA, 1 have determined the proposed project will not significantly affect
the quality of the human environment. No Environmental Impact Statement is required for any
portion of the proposed activities.

This determination is based on the following factors:

1. Agency and public involvement was solicited and environmental issues related to the
proposal were identified.

2. Protective and prudent measures were designed to minimize impacts to air, water, soil,
vegetation, wetlands, wildlife, public safety, water resources, and cultural resources. The
remaining potential for impacts was disclosed for both the Proposed Action and the No
Action Alternative.

3. Guidance from the U.S. Fish and Wildlife Service has been fully considered regarding
wildlife impacts, particularly in regard to threatened or endangered species. This guidance
includes the Migratory Bird Treaty Act (16 U.S.C. 703 et seq.) (MBTA), the National
Environmental Policy Act of 1969, as amended (42 U.S.C. 4321 et seq.) (NEPA), the Bald
and Golden Eagle Protection Act (16 U.S.C. 668-668d, 54 Stat. 250) (BGEPA), Executive
Order 13186 “Responsibilities of Federal Agencies to Protect Migratory Birds”, and the
Endangered Species Act (16 U.S.C. 1531 et seq.) (ESA).

4. The proposed actions are designed to avoid adverse effects to historic, archeological, cultural

and traditional properties, sites and practices. The Tribal Historic Preservation Officer has

concurred with BIA’s determination that no historic properties will be affected.

Environmental justice was fully considered.

Cumulative effects to the environment are either mitigated or minimal.

No regulatory requirements have been waived or require compensatory mitigation measures.

The proposed projects will improve the socio-economic condition of the affected Indian

community.

T« %va 7-1-d01/

Regional Direttor Date
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1.0 Purpose and Need for the Proposed Action

XTO Energy, Inc. (XTO) is proposing to initiate the exploration phase of oil development. The
exploration phase would begin by locating exploratory wells (up to 6) on a single well pad on the Fort
Berthold Indian Reservation (FBIR, Reservation) on the proposed project site (Figures la and 1b). The
proposed well pad location is on land held in trust by the United States in Dunn County, North Dakota.
The U.S. Bureau of Indian Affairs (BIA) is the surface management agency for potentially affected tribal
lands and individual allotments. The proposed project would include a new access road.

The proposed project is intended to explore the commercial potential on the Reservation of the Bakken oil
pool (hereafter simply referred to as the “Bakken™), as defined by the North Dakota Industrial
Commission, Oil & Gas Division. Because leasing and development of mineral resources offer
substantial benefits to both the Three Affiliated Tribes of the Mandan, Hidatsa, and Arikara Nation (MHA
Nation) and to individual tribal members, economic development of available resources ts consistent with
BIA’s general mission. The proposed activities are consistent with efforts to improve self-governance
and economic stability pursuant to the Indian Reorganization Act (Wheeler-Howard Act of 1934, as
amended). Oil and gas exploration and development activities are conducted under the authority of the
Indian Mineral Leasing Act of 1938 (25 United States Code [USC] 3964, ef seq.), the Indian Mineral
Development Act of 1982 (25 USC 2101, et seq.), the Federal Onshore Oil and Gas Royalty Management
Act of 1982 (30 USC 1701, et seq.), and the Energy Policy Act of 2005 (Public Law 109-58, 119 Statute
394). An agreement was signed on January 13, 2010 between the State of North Dakota and the Three
Affiliated Tribes with the intent to increase the production of oil and gas on the FBIR; initially signed in
2008, the present agreement is intended to continue indefinitely. BIA actions in connection with the
proposed project are largely administrative and include 1) approval of leases, easements and rights-of-
way, 2) determinations regarding cultural resource effects; and 3) a recommendation to the Bureaun of
Land Management (BLM) regarding approval of the Application for Permit to Drill (APD).

These proposed federal actions require compliance with the National Environmental Policy Act of 1969
(NEPA) (42 USC 4321, ef seq.) and regulations of the Council on Environmental Quality (CEQ) (40
Code of Federal Regulations [CFR] 1500-1508); Section 7 of the Endungered Species Act (ESA) of 1973,
as amended; and the BLM operating regulations, Onshore Oil and Gas Orders (43 CFR 3164.1).
Additionally, the proposed project would be subject to agency review in accordance with Executive Order
13212 — Actions to Expedite Energy-Related Projects.

Analysis of the proposed project’s potential to affect the human environment is expected to both
substantiate and explain federal decision-making,.

The APD spbmiited to the BLM by XTQ is included with this document (Appendix A); they describe
developmental, operational, and reclamation procedures and practices that contribute to the technical
basis of this Environmental Assessment (EA). The procedures and pract'ices,described in the application
are critical elements in both the project proposal and the BIA’s decision regarding environmental impacts.
This EA will result in either a Finding of No Significant Impact (FONSI) or a Notice of Intent (NOI) to
prepare an Environmental Impact Statement (EIS). The format and content of this EA complies with the

guidance as per coordination with the BIA Great Plains Regional Office, Aberdeen, South Dakota.
There are several components to the proposed action.

*  Construction of a new access road would be needed.

*  One well pad would be constructed to accommodate drilling operations.
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s A semi-closed loop system would be used for all wells drilled from this pad. A semi-closed loop
involves the use of a tank to remove drilling fluid from the cuttings, a lined pit to bury the
cuttings, and a lined catch-all pit to temporarily store excess water on the site and cement
overflow when cementing the drill hole.

e Drilling and production information could result in long-term commercial production at the sites,
in which case supporting facilities would be installed.

* The working portion of the well pad and the access road would remain in place during
commercial production.

» All project components would eventually be abandoned and reclaimed, as specified in this
document and the APDs and according to any conditions imposed by the BIA or BLM, unless
formally transferred with federal approval to either the BIA or the landowner.

The proposed well pad would allow exploratory wells to be drilled, in that results could also support
developmental decisions on other leases in the surrounding area, but this EA addresses only the
instatlation and possible long-term operation of one well pad (up to six wells) and directly associated
infrastructure and facilities. Additional NEPA analysis, decisions, and federal actions would be required
prior to any other development. Any authorized project would comply with all applicable federal, state,
and tribal laws, rules, policies, regulations, and agreements. No construction, drilling, or other ground-
disturbing operations would begin until all necessary leases, easements, surveys, clearances,
consultations, permissions, determinations, and permits are in place.
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2.0 Proposed Action and Alternatives

The No Action Alternative must be considered within an EA. If this alternative is selected, the BIA
would not approve leases, rights-of-way or other administrative proposals for the proposed project.
Applications for Permit to Drill (APD) for the listed well location would not be approved. Current land
use practices would continue. Development under other oil and gas leases would remain a possibility.
‘The No Action Alternative is the only available or reasonable alternative to the specific proposal
considered in this document.

This document analyzes the impacts of the Proposed Action Alternative - exploratory oil wells on allotted
surface and mineral estate within the boundaries of the Fort Berthold Indian Reservation (FBIR) in Dunn
County, North Dakota. The proposed well pad would house up to six wells to test the commercial
potential of the Bakken. Proposed site-specific actions would or might include several components,
including construction of an access road, construction of a well pad, installation of fencing around the
well pad, drilling operations, production facilities, tanker traffic, implementation of Best Management
Practices (BMPs), and reclamation.

The specific pad location and access road route were determined during the pre-on-site inspections by the
proponent, the civil surveyor, the environmental consultant, the BIA Environmental Specialist, and the
Tribal Historic Preservation Office (THPO) monitor on August 3, 2010. Preliminary resource SUrveys
were conducted at the time of pre-on-site inspections to determine potential impacts to cultural and
natural (i.e., biological and physical) resources. The locations were inspected in consideration of
topography, location of topsoil/subsoil stockpiles, natural drainage and erosion control, flora, fauna,
habitat, historical and cultural resources, and other surface issues, The final locations were determined in
consideration of the previously identified issues. For example, the original location for the well pad was
moved from the northern end of the spacing unit to the southern end of the spacing unit to avoid cultural
resources, and the access road leading to the ‘new’ BlackMedicine well pad was shifted 100-feet to the west
to minimize wetland impacts. Avoidance measures and other protective measures were incorporated into
the final project design to minimize impacts to evaluated resources, as appropriate (see Section 2.9).
More in-depth natural resource surveys were conducted on September 29 and 30" and 30, 2010. The
proposed well pad and access roads were surveyed on August 6, 2010. During the inspections, the BIA
gathered information needed to develop site-specific mitigation measures that would be incorporated into
the final APD.

All construction activities would follow lease stipulations, practices, and procedures outlined in the APD
and in guidelines and standards from the book, Surface Operating Standards for Oil and Gas Exploration
and Development (also known as the Gold Book; USDI-USDA 2007), conditions described in this EA,
“and affy'conditions added by either BIA or BLM. All lease operations would be conducted in full
comphance with applicable laws and regulations, including 43 CFR 3 100, Onshore Oil and Gas Orders
1,2, 6 and 7, approved plans of operations and any applicable Notices to Legsces. If any additional
infrastructure is required at the site, such as spur pipelines or utilities (i.e., electricity, water, or- phone),
the infrastructure would be installed in previously disturbed right-of-way identified and accounted for in
this EA. If the infrastructure would require disturbance outside of the approved right-of-way, additional
NEPA documentation and environmental analysis would be required. The remainder of this chapter
describes the proposed action in detail.

2.1  Field Camp

Self-contained trailers may house a few key personnel during drilling operations, but any such
arrangements would be very short-term. No longer-term residential camps are proposed. Construction
and drilling personnel would commute to the project site from the nearest town, most likel v Dickinson
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and/or New Town, ND. Human waste would be collected in standard portable chemical toilets or service
trailers located on-site, then transported off-site to a state-approved wastewater treatment facility. Other solid
waste would be collected in enclosed containers and disposed of at a state-approved facility.

2.2 Access Road

From BIA 13, the proposed access road would follow an existing two-track road for approximately 6,570
feet, which would require road improvements. Roughly 2,662 feet of this two track road was previously
permitted for the Beaks-HuntsMedicine 24X-8 EA and is not included in this EA (Figure 1b). From the
existing two-track road to the proposed well pad, the proposed access road would require roughly 5,547
feet of new road construction. The proposed access road included in this EA would be approximately a
total of 12,117 feet long, have a maximum disturbed right-of-way width of 66 feet (a maximum of 33 feet
on each side of the centerline), and would contain approximately 18.36 acres. The conditions of the
existing two-track access road are shown in Figure 2.2a and the conditions of the proposed access road off
the two-track are shown in Figure 2.2b. Signed agreements to allow road construction in affected surface
allotments would be part of a right-of-way (ROW) agreement that would be procured after approval of the
FONSI and APDs.

Construction would follow road design standards outlined in the Gold Book (see USDI-USDA 2007). A
minimum of six inches of topsoil would be stripped from the access road corridor, with the stockpiled
topsoil redistributed on the outslope areas of borrow ditches following road construction. These borrow
ditch areas would be reseeded as soon as is practicable with a native seed mixture determined by the BIA.
If commercial production is established from a proposed location, the access road would be graveled with
a minimum of four inches of gravel and the roadway would remain in place for the life of the well.
Details of road construction are addressed in the Multi-Point Surface Use and Operations Plan in the APD
(Appendix A).

Figure 2.2a: This view is east, northeast alng the propoed BlackMedicine 24X-21
access road (two-track) from its western end, approximately 0.5 miles east of BIA 13.
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Figure 2.2b: This view is south along the proposed new access road near where the new
access road would split off from the two-track road and travel south to the proposed
BlackMedicine 24X-21 well pad.

2.3 Well Pad

The proposed well pad would consist mainly of an area leveled for the drilling rig and related equipment.
A semi-closed loop system would be used for drilling procedures. The well pad area would be cleared of
vegetation, stripped of topsoil, and graded to specifications in the APD (Appendix A). Topsoil would be
stockpiled and stabilized until disturbed areas were reclaimed and revegetated. The top 6-inches of soil
would be stockpiled into two piles in order for it to be more accessible for interim reclamation.
Excavated subsoils would be used in pad construction, with the finished well pad graded to ensure
positive water drainage away from the drill site. Erosion control would be maintained through prompt
revegetation and by constructing all necessary surface water drainage control, including berms, diversion
3 di‘tcljl&s,_angl‘ waterbars. Existing conditions of the proposed well pad site are shown in Figure 2.3.

- AR 4 .

The level area of well pad required for drilling and completion operations (including pits for drilled
cuttings) would be approximately 400 feet x 600 feet (5.51 acres). The top of fill slopes would be bermed
(2 feet) to prevent run-off and silt fence placed at the bottom of the fill slopes to prevent and minimize
sedimentation offsite. The corners would be rounded to create a greater buffer to drainages. Where
feasible, a drainage ditch would be installed on the up-gradient side of the well pad. Cut and fill slopes on
the edge of the pad and soil stockpiles would result in an additional impact of approximately 1.24 acres of
surface disturbance, resulting in a total disturbance at the pad of approximately 6.75 acres. Details of pad
construction and reclamation are diagrammed in the APD (Appendix A).
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Figure 2.3: Existing conditions of the proposed BlackMedicine 24X-21 well pad;
view is southwest, facing the well pad center from the northeast corner.

24 Drilling

After securing leases for mineral estates, XTO submitted an APD to the BLM on March 17, 2011
proposing to drill from allotted surfaces in the listed locations. The BLM North Dakota Field Office
forwarded copies of the APD to BIA’s Fort Berthold Agency in New Town, North Dakota, for review and
concurrence. BLM would not approve an APD until BIA completes its NEPA process and recommends
APD approval. No drilling would begin until a permit has been obtained from the BLM.

Initial drilling would be vertical to an approximate depth ranging from 9,500 to 10,500 feet at the kickoff
point where the drill bit would begin to be angled for horizontal drilling. Drilling would become roughly
horizontal at an approximate depth of 10,000 to 11,500 feet below the land surface, followed by lateral
reaches in the Bakken. Completed wellbores would range in length from 20,000 to 25,000 feet. The
minimum setback from section borders would be maintained or achieved through directional drilling.

Rig transport and on-site assembly would take about five to 12 days for the initial well. Drilling operations
would require approximately 15 to 40 days to reach the target depth, using a rotary drilling rig rated for
drilling operations to a vertical depth of approximately 14,000 to 20,000 feet. A typical drill rig is shown in
Figure 2.4. For the first 1,500 to 2,500 feet drilled, a freshwater based mud system with non-hazardous
additives such as bentonite would be used to minimize contaminant concerns. Approximately 10,000 to
90,000 gallons of water would be obtained from a commercial source for this drilling stage. This water
would be collected and reused as much as possible.
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Figure 2.4: A typical drilling rig and well pad. Source: PBS&J, July 2010. l

Oil-based drilling fluids can reduce the potential for hole sloughing while drilling through water-sensitive
formations (shales). After setting and cementing the near-surface casing, an oil-based mud system
(approximately 80 percent diesel fuel and 20 percent salt water) would be used to drill the vertical and curve
portions of the hole (9,000 to 10,000 feet long). About 10,000 to 18,000 gallons of salt water and 40,000 to
72,000 gallons of diesel fuel would be used to complete drilling to final vertical depth. These fluids would be
captured and reused at other wells as much as possible. The horizontal portion of the hole would be drilled
using a salt- water based mud. Roughly 50,000 to 90,000 gallons of saltwater would be needed for the |
horizontal portion of the hole. This water is also reused as much as possible and obtained from a commercial |
source. Miscellaneous drilling fluids would be contained in steel tanks placed on plastic/vinyl liners and '
within secondary containment berms. Drilling fluids would be recycled back into the steel tanks for reuse.

Upon completion of drilling operations at each well, oil-based fluids would be collected again to the extent

possible to be recycled and used elsewhere. Drilling fluids would be removed and disposed of in accordance

with North Dakota Industrial Commission (NDIC) rules and regulations.

~As pagt ¢ of thp semi-closed loop system used at the site, the drill cuttmgs would be run through a centrifuge to
remove fItids | pl‘lOI‘ to being placed into a pit used to dispose of the semi-dry cuttings. This pit would be lined
with an impervious (plastic/vinyl) liner to prevent any contamination of the underlying soil. Liners would be
installed with sufficient bedding (either straw or dirt) to cover any rocks, would overlap the pit walls, extend
under the mud tanks, and would be held in place with a trench covered with dirt. In addition, a catch-all pit
would be needed to temporarily store excess water on the site and cement overflow that may occur when
cementing in the surface casing. This pit would be located away from the cuttings pit, would be lined with an
impervious liner, installed with sufficient bedding to cover any rocks, and secured in place with a trench and
covered with dirt. Both the cutting pit and catch-all pit would have nylon nets placed over them to prevent
birds from entering them. Material contained in the catch-all pit would be removed prior to departure from
the site. Pits would also be fenced on all four sides to protect personnel as well as wildlife and livestock from
accidentally falling into the pit. In addition, the entire well pad would be fenced. Fencing would be installed
in accordance with guidelines from the Gold Book (USDI-USDA 2007) and maintained until the pits are
backfilled or the site is abandoned.
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XTO intends to use a material (i.e., Class C fly ash or cement) that woulkd render cuttings into an inert, solid
mass. Controlled mixing of cuttings with a non-toxic reagent causes an irreversible reaction that quickly
results in a solid granular material. Any oily residues that may be present are dispersed throughout the
material and locked in place, preventing coalescence and release to the environment at significant rates in the
future. The alkaline nature of the stabilized material also chemically stabilizes various metals that may be
present, primatily by transforming them into less soluble compounds. Treated material would then be buried
in place, overlain by at least four feet of overburden as required by NDIC regulations,

2.5 Casing and Cementing

Surface casing would be set at an approximate depth of 1,500 to 2,500 feet and cemented back to the surface,
isolating all near -surface freshwater aquifers in the project area. Additional casing would be used after
drilling into the target formation at a total measured depth ranging between 10,000 to 13,000 feet. Portions of
the well from the target formation through the kickoff point up into the vertical section of the wellbore are
planned to be cemented to isolate various formation as well as enhance wellbore integrity. The lateral portion
of the hole would be lined with a liner, part of which contains pre-dritled holes,

2.6 Completion and Evaluation

After a well has been drilled and cased, a completion (work-over) unit would be moved onto the site. For
wells of the depth proposed, about thirty days are usually needed to clean out the well bore, pressure test
the casing, perforate and fracture the horizontal portion of the hole, and run production tubing for
commercial production. If the target formation is to be fractured to stimulate production, the typical
procedure is to pump down the hole a mixture of sand and a transport medium (e.g., water, nitrogen)
under extreme pressure. The resulting fractures ate propped open with sand, increasing the capture zone
of the well and maximizing efficient drainage of the field. After fracturing, fracture fluids and excess sand
are pumped back 1o the surface and removed. Fluids used in the completion procedure would be captured
either in tanks for disposal in strict accordance with NDIC rules and regulations.

2.7 Commercial Production

If drilling, testing, and production support commercial production from the proposed location, additional
equipment would be installed, including a pumping unit at the well head, a vertical heater/treater, tanks
(usually four 400 barrel steel tanks), and a flare/production pit. An impervious dike would be constructed
from compacted subsotl, surrounding production tanks and the heater/treater and sized to hold 100
percent of the capacity of the largest tank plus one full day’s production. Load out lines would be located
inside the diked area, with a heavy screen-covered drip barrel installed under the outlet. A metal access
staircase would protect the dike and support flexible hoses used by tanker trucks. More detail is included
in the APD (Appendix A). The BIA would choose a color for all permanent aboveground production
facilities from standard environmental colors recommended by BLM or the Rocky Mountain Five-State
Interagency Committee. Belowground electric power lines and utilities would be installed from the main
lines to the well pad within the disturbed ROW.,

Oil would be collected in tanks and periodically trucked to an existing oil terminal for sales, Any
produced water would be captured in tanks and periodically trucked to an approved disposal site. The
frequency of trucking activities for both product and water would depend upon volumes and rates of
production. The duration of production operations cannot be reliably predicted, but some oil wells have
pumped for over one hundred years.

Large volumes of gas are not expected from these locations. Small volumes of gas would be flared in
accordance with Notice to Lessees (NTL) 4A and NDIC regulations, which prohibit flaring for more than
the initial year of operation (NDIC 38-08-060.4). Any proposal for gathering and marketing gas from this
well would require additional analysis under NEPA and consideration of impacts by the BIA,

10
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Drilling and testing results would also help determine if additional exploration activities are warranted in
the overall area. Should future oil/gas exploration activities be proposed by XTO on the FBIR, that
proposal and associated federal actions would require additional NEPA analysis and BIA consideration
prior to implementation.

2.8 Reclamation

A semi-closed loop system would be used for drilling activities. The cuttings stored in the lined pit would be
treated, solidified, backfilled, and buried as soon as possible after well completion. Other interim
reclamation measures to be accomplished within the first year include reduction of the cut and fill slopes,
redistribution of stockpiled topsoil, and reseeding of disturbed areas. Figures 2.8a and 2.8b shows how a
well pad and access road could be reclaimed. If commercial production equipment is installed, the pad
would be reduced in size, with the rest of the original pad reclaimed. Reclamation would include
leveling, re-contouring, treating, backfilling, and reseeding. Erosion control measures would be installed.
Stockpiled topsoil would be redistributed and reseeded as recommended by the BIA. The working part of
the well pad and the running surface of the access road would be surfaced with scoria or crushed rock
from a previously approved location and erosion control measures would be installed as necessary. The
outslope portions of road would be covered with stockpiled topsoil and reseeded with a seed mixture
determined by the BIA, reducing the residual access-related disturbance to about 28 feet wide and about
7.8 acres in size for the BlackMedicine site.

If there is no commercial production from the proposed six wells, or upon final abandonment of
commercial operations, all disturbed areas would be promptly reclaimed. All facilities would be removed,
well bores would be plugged with cement, and dry hole markers would be set. The access road and work
areas would be scarified, re-contoured and reseeded. An exception to these reclamation measures might
occur if the BIA approves assignment of an access road either to the BIA roads inventory or to concurring
surface allottees.

SV MY N s o e e Y N Ry e
Figure 2.8a: Construction of the well pad and access road are minimized to t
size necessary to perform drilling and complete operations in a safe manner.

Source: USDI-USDA 2007.

he.
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Figure 2. 8b The well pa and access road have een reclalmed by returning the
land to its original contours, re-spreading the topsoil, and revegetating the site.
Source: USDI-USDA 2007.

2.9 Preferred Alternative

The preferred alternative is to complete all of the administrative actions and approvals necessary to
authorize or facilitate the proposed oil developments previously described. The BlackMedicine 24X-21
well pad would initiate exploration activities with the drilling of one well. Depending on the success of
the initial well and subsequent wells, up to six wells may be drilled on the single well pad. The first well
would be named BlackMedicine 24X-21, the additional five wells would be named in succession FBIR
BlackMedicine 24X-21B, 24X-21C, 24X-21D, 24X-21E, and 24X-21F. The intent would be to drill the
additional wells over a period of several years.

The proposed wells on the BlackMedicine 24X-21 location would be located in the southeast quarter of the
southwest quarter of Section 21, Township 149N, Range 91W to access one spacing unit (1,280 acres)
consisting of Sections 21 and 16, TI49N, R91W (Figure 2.9). Access from BIA Road 13 would require
approximately 6,570 feet of road improvements to a two-track road, and approximately 5,547 feet of new
road would be constructed to access the well pad. Photographs of the proposed road alignment and well
pad location are shown in Figures 2.2a, 2.2b and 2.3.

Initial drilling would be vertical to an approximate depth of 9,500 to 10,500 feet. Directional drilling
would maintain or achieve the required minimum setbacks from section lines. The completed drill strings
would total about 20,000 to 25,000 feet at a depth of about 10,000 to 11,500 feet, mcludmg a 10,000 to
15,000 feet lateral reach in the Bakken.

The drilling target for the initial BlackMedicine 24X-21 well is 250 feet from north line (FNL) and 2,637
feet FEL in the center of the N%2 N%2 of Section 16, T149N, R91W, approximately 9,898 feet north and
928 feet east of the surface hole location (Figure 2.9).

The bottom hole targets of the five additional wells that may be drilled from this well pad would be
different from the first well, but would access the same spacing unit already identified above and in

12
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Figure 2.9. Spacing unit (1,280 acres) and bottom hole location for FBIR BlackMedicine 24X-21.
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Figure 2.9. The bottom hole targets for these additional wells would be determined such that optimum
reservoir development occurs within each spacing unit, however all applicable setbacks would be
respected. Because the additional wells would be located on the same well pad, no additional surface
disturbance would occur; the analysis conducted in this EA applies to the additional five potential wells
on the same well pad.

3.0 The Affected Environment and Potential Impacts

The Fort Berthold Indian Reservation is the home of the Three Affiliated Tribes of the Mandan, Hidatsa
and Arikara Nation (MHA Nation). Located in west-central North Dakota, the reservation encompasses
more than a million acres, of which almost half are held in trust by the United States for either the MHA
Nation or individual allottees. The remainder of the land is owned in fee simple title, sometimes by the
MHA Nation or tribal members, but usually by non-Indians. The reservation occupies portions of six
counties, including Dunn, McKenzie, McLean, Mercer, Mountrail and Ward. In the 1950°s, much of the
land was inundated and the rest divided into three sections by Lake Sakakawea (an impoundiment of the
Missourt River upstream of the Garrison Dam near Riverdale, North Dakota).

The proposed well pad, associated wells, and access road would be situated geologically within the
Williston Basin, where the shallow structure consists of sandstones, silts and shales dating to the Tertiary
Period (65 million to 2 million years ago), including the Sentine! Butte Formation. The underlying
Bakken is a well-known source of hydrocarbons; its middle member is targeted by the proposed projects.
Earlier oil/gas exploration activity within the reservation, and near the project area in particular, were
limited and commercially unproductive,

Much of the Reservation’s fand surface is included in the Northern Great Plains Level III ecoregion
(Bryce et al. 1996). This unglaciated area extends south and west of the Missouri River and varies from
undulating plains to the highly dissected, erosional landscape of the Little Missouri Badlands. Within this
ecoregion mean annual precipitation ranges between 13 and [7 inches and mean temperatures fluctuate
between -3° and 21° F in January and between 60° and 91° F in July, with 80 to 140 frost-free days each
year (Bryce et al. [990). Lands within the proposed spacing unit occurs at an elevation of approximately
2,100 feet above mean sea level and is primarily grass- and shrub-lands dissected by forested hillsides and
woody riparian areas and are currently used primarily to graze livestock.

The broad definition of the human environment under NEPA leads to the consideration of the following
elements: air quality, public health and safety, water resources, wetland/riparian habitat, threatened and
endangered species, wildlife and fisheries, soils, vegetation and invasive species, cultaral resources,
socio-economic conditions, and environmental justice. Potential impacts to these elements are analyzed
for both the No Action and Proposed Action Alternatives. Impacts may be beneficial or harmful, direct or
indirect, and short- or long-term. The EA also analyses the potential for cumulative impacts and
ultimately makes a determination as to the significance of any impacts, In the absence of significant
negative consequences, it should be noted that a significant benefit from the project does nof in itself
require preparation of an Environmental Impact Statement.

3.1 The No Action Alternative

Under the No Action Alternative, the proposed project would not be constructed, drilled, installed, or
operated. Existing conditions would not be impacted for the following critical elements: air quality,
public health and safety, water resources, wetland and riparian habitat, threatened and endangered
species, wildlife and fisheries, soils, vegetation and invasive species, and cultural resources. There would
be no project-related ground disturbance, use of hazardous materials, or trucking of product to collection
areas. Surface disturbance, deposition of potentially harmful biologic material, trucking and other traffic
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would not change from current levels. Economic benefits to both tribe and many tribal members would
remain at the currently depressed levels if exploration and commercial development of avaitable
resources were abandoned. Loss of employment and royalty income could affect tribal and individual
economies and planning on a large scale.

3.2  Air Quality

This section describes the existing conditions, potential impacts from the Proposed Action, and suggested
mitigation measures for air quality resources in the project area.

The North Dakota Department of Health (NDDH} operates a network of ambient air quality monitoring
stations. The closest stations that bracket the project site and monitor a full suite of air quality
constituents are Dunn Center to the south, TRNP-NU to the west, Lostwood NWR to the north, and
Beulah North to the southeast (NDDH 2010). Wind directions are predominantly from the northwest or
southeast at Dunn Center and TRNHP-NU, from the south-southwest or northwest at Lostwood, and from
northwest, southwest, or southeast at Beulah North (NDDH 2010). The Dunn Center monitoring station
is closest to the BlackMedicine 24X-21 project site and is located roughly 28 air-miles to the south-
southwest,

Criteria pollutants tracked under the National Ambient Air Quality Standards (NAAQS) of the Clean Air
Act and the State Ambient Air Quality Standards of North Dakota (SAAQS) include sulfur dioxide {80,),
nitrogen dioxide (NO,), ozone (O;), inhalable particulate matter (PM,o), and continuous fine inhalable
particulate matter (PMgy,). Lead (Pb) and carbon monoxide (CO) are not monitored by any nearby
monitoring stations. The SAAQS are generally equivalent to, or more stringent than, the NAAQS for
most pollutants. The existing air quality at the four monitoring stations did not exceed SAAQS air quality
standards in 2009 (Table 3.2). In fact, in 2009 North Dakota was one of thirteen states that met standards
for all critetia pollutants (NDDH 2010). The state also met standards for fine particulates and the eight-
hour ozone standards established by the U.S. Environmental Protection Agency (EPA) (NDDH 2010).

The Clean Air Act mandates prevention of significant deterioration in designated attainment areas, Class
T areas are of special national significance and include national parks greater than 6,000 acres in size,
national monuments, national seashores, and federally designated wilderness areas larger than 5,000 acres
and designated prior to 1977. Both visibility impairment and increases in pollutant concentrations are
capped. There is a Class I airshed at Theodore Roosevelt National Park, which covers approximately 110
square miles of land in three units within the Little Missouri National Grassland between Medora and
Watford City, This Class I airshed is located roughly 42 air-miles west, southwest of the proposed well
pad. The project site can be considered a Class II attainment airshed, which affords it a lower level of
protection from significant deterioration.

R o
The EPA has Title V permitting responsibilities on the Reservation, Construction would generate
temporary and nearly undetectable gaseous emissions of PM, and SO.. -:;:Cogstmction would generate
levels of NO,, CO, and volatile organic compounds (VOCs) that range from nearly undetectable to
detectable depending upon how much is vented or combusted. Impacts to air quality in the “near field”
during construction would not be anticipated due to the implementation of dust control measures, and use
of low sulfur diesel in construction equipment as necessary. No detectable or long-term impacts on air
quality or visibility would be expected within the airsheds of the reservation, park, or state. The Title V
permitting process is on-going. In the event XTQ is located onsite for an extended period of time, and
where generally accepted methods of emission reduction techniques are available, the operator would take
the necessary steps to reduce and/or control those air emissions, by methods such as, dust control, low
emission engines (as available) or engines that meet Federal emission standards, fow sulfur or other fuels

i
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meeting federal specifications, vapor recovery units, and/or combustion devices, and would obtain all
necessary permits required by State or Federal Agencies.

Table 3.2: Comparison of the North Dakota state ambient air quality standards at four monitoring
Lo
stations.

Pollutant | Averaging e e e
Amify | Period - Center | TRNPNUL © NwR

1-Hour 20.1 20.3 57.1
802 24-Hour 6.0 4.0 15,0
(ppb} Annual Arithmetic

S 23 0.5 0.6 17
NO Anaual Arithmetic
e Al Arithanet 53 1.5 1.0 1.7 2.8
O One exceedance
(pf}b) per }'earL(Ll -Hour) 120 57 58 60 60
PM, < 24-Hour 35 (NAAQS) 15.0 149 18.1 15.0
(rg/m’) Annual Mean 15 (NAAQS) 3.4 3.0 38 34
PM,, 24-Hour 150 34.0 44 31 34.0
(ug/m®) Annual Mean 50 113 9.2 8.5 11.0
cO 1-Hour 9 . - . -
{(ppm} 8-Hour 35 - - - -
Pb
o) 3-Meonth 1.5 - . - -

FSource: NDDH (2010).
Tapb = Parts per billion: ppi = parts per million: ug/m® = micrograms per cubic meter

3.3  Public Health and Safety

This section describes existing conditions, potential impacts from the Proposed Action, and suggested
mitigation measures for public health and safety resources in the project area.

Health and safety concerns include naturally-occurring toxic gases, hazardous materials used or generated
during installation or production, and traffic hazards from heavy drill rigs and tankers. Hydrogen sulfide
(H.S) is a naturally occurring gas that at low concentrations has a ‘rotten egg odor’. For this reason, it is
often referred to as ‘sour gas’. It is extremely toxic in concentrations above 500 parts per million {(ppmy; it
has not been found in measurable quantitics in the Bakken. Before reaching the Bakken, drilling would
penetrate the Mission Canyon Formation, which is known to contain varying concentrations of hydrogen
sulfide (H,S). Release of H,S at dangerous concentrations is considered very unlikely, but H,S
Contingency Plans submitted to the BLM establish precautions and emergency response plans for both the
drilling crew and the general public. These plans comply fully with relevant portions of Onshore Qil and
Gas Order 6. Precautions include automated sampling and alarm systems operating continuously at
multiple locations on the well pad. No direct impacts from H,S are anticipated.

Interpretation of 2009 aerial photography revealed no residences within 1 mile of the proposed well
focation and 26 residences within a five-mile radius (Figure 3.3). The closest home is located 1.32 miles
southwest of the proposed well pad. Since the prevailing wind directions are from the west, northwest, or
southeast, according to the 2009 SAAQM data in Dunn Center (NDDH 2010), this residence is not
downwind of the proposed wel pad.

The EPA specifies chemical reporting requirements under Title Il of the Superfund Amendments and

Reauthorization Act (SARA) of 1986, as amended. No materials used or generated by this project for the
production, use, storage, transport, or disposal are on either the SARA hist or on EPA’s fist of extremely
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hazardous substances in 40 CFR 355. Project design and operational precautions mitigate against impacts
from toxic gases, flaring, hazardous materials and traffic. All operations, including flaring, would
conform to instructions from BIA fire management staff. Impacts are considered minimal, unlikely, and
insignificant. No laws, regulations or other requirements have been waived; no compensatory mitigation
measures are required.

At the well site and access road any adverse impacts from traffic would be temporary and then
intermittent. Noise, fugitive dust, and traffic hazards would be present for about 60 days during
construction, drilling and well completion, and would then diminish sharply during commercial
operations. Initially, approximately 50 trips to and from the site over several days would be expected to
transport the drill rig and associated equipment to the site. A similar number of trips would also be
needed to remove the drill rig and other temporary facilities once the drill rig is removed from the site.
Additionally, relatively more activity could be expected at the site during each successive drilling
operation (up to 5 additional wells) at the well pad than during on-going production. Actual potential
production is unknown af this time, but other wells in the area have initially produced 500 to 1,000 barrels
of oil per day, as well as roughly 200 barrels of water per day. Assuming that an oil tanker can typically
haul 140 barrels of oil per load and a water tanker 110 barrels of water per load, production service may
initially require three to seven oil tankers and two to three water tankers per day. Over time, as
production decreases this may decline to two to three oil tankers and one water tanker per day, Dust
would be suppressed as necessary or as required by the BIA to reduce impacts, both during construction
and production. Contingent upon consent of the landowner, XTO Energy is proposing to install a fence
around the perimeter of the well pad.

34 Water Resources
This section describes existing conditions, potential impacts from the Proposed Action, and suggested
mitigation measures for water resources in the project area.

3.4.1 _Existing Conditions
Water resources in the BlackMedicine 24X-21 project area are comprised of surface water and
groundwater resources. Precipitation is the ultimate source for all water in the project area.

3401 Precipitation

Based on 58 years of data at the closest active weather station (Keene 3 S, ND) to the project area, the
average annual prectpitation in the area is 15.67 inches (in) (HPRCC 2010a). Precipitation in May, June,
and July typically accounts for roughly 50% of the annual precipitation, with the month of June averaging
the highest precipitation (3.29 in). Annual snowfall averages 34.80 in, with the majority of snow falling
between November and March. December and January typically have the most snowfall, averaging 6.4
and 7.3 in, respectively (HPRCC 2010a). During the 2010 growing season (May - September), evapo-
transpiration typically ranged between (.10 in/day and 0.42 in/day (HPRCC 2010b).

3.4.1.2. General Surfuce Water Considerations

The project area is located within the Lower Little Missouri River sub-basin (Hydrologic Unit Code
FHUC] #10110205) (NDSWC 2009) where it joins with Lake Sakakawea, The Lower Little Missouri
River sub-basin has a drainage area of approximately 1,800 square miles (USGS 2010). Lake Sakakawea
was created by the damming of the Missouri River with the Garrison Dam in 1956. Measuring over
368,000 acres and 178 miles long it is the third Jargest man-made reservoir in the United States after Lake
Mead and Lake Powell (NDLSSP 2008).

The proposed exploratory well discussed in this document also occurs within the Saddle Butte watershed,
within the Saddle Butte Bay sub-watershed (NDSWC 2009). All streams in this sub-watershed drain to




FINAL Envivonmental Assessment: BlackMedicine 24X-21 Site, XTO Energy, Ine, June 201

the former Little Missouri River. Because this portion of the Little Missouri River is currently inundated
by Lake Sakakawea, this area is now called the Little Missouri Arm of Lake Sakakawea. The Saddle
Butte Bay sub-watershed occurs on either side (northwest and southeast) of the Little Missouri Arm of
Lake Sakakawea. The BlackMedicine 24X-21 project area occurs on the north-central portion of the
Saddle Butte Bay sub-watershed (Figure 3.4a).

Within the north-central portion of the Saddle Butte Bay sub-watershed there are several intermittent
streams and no perenntal streams, all of which are unnamed by the U.S. Geological Survey (USGS),
though they may have local names. The well pad would generally drain westward into a drainage
classified as an intermittent stream by the USGS (Figure 3.4b). This closest approach of this drainage to
the proposed well pad is roughly 100 feet. The closest perennial water occurs as a stock pond roughly 2,1
stream miles downstream of the pad location. Based on aerial photo-interpretation, the stream appears to
become more perennial downstream of this stockpond. A verified wetland is crossed by the access road
and a potential wetland occurs at the confluence of two intermittent drainages roughly 1,375 stream-feet
downstream of the proposed well pad (Figure 3.4d). Additional wetlands likely occur further
downstream, especially below the stock pond previously mentioned. The total distance from the well pad
to Lake Sakakawea is roughly 3.5 stream miles, or 2.0 air miles.

Vegetated swales dominated by snowberry (Symphoricarpos spp.) and mesic grasses occur in the project
area, but none of these swales show evidence of channelized flow {i.e., a defined bed and bank or an
ordinary high water mark). Due to the lack of rills or observable micro-channels anywhere in the project
area, it appears that the majority of the precipitation falling on the site infiltrates into the soil. If runoff
does occur, it is likely to be as sheet-flow.

There are no documented springs within one mile of the proposed well pad and a total of 11 documented
springs located within a five mile radius of the proposed well pad (Table 3.4a, Figure 3.4a) (Klausing
1976, Wald and Cates 1995, NDSWC 2009),

At the time of their sampling, all of the documented springs were considered perennial and are derived
from the Paleocene Sentinel Butte Formation (Klausing 1976, Wald and Cates 1995). The water
temperatures of these springs have historically ranged from 46 to 50 degrees Fahrenheit (Klausing 1976).
The closest spring (149-091-16BCCC) is 1.46 mile (7,700 feet) north-northwest of the pad site,

3.4.1.3 Existing On-site Drainage

The proposed well pad currently drains westward into an unnamed intermittent drainage, which then
drains south, and then southeast toward the Little Missouri Arm of Lake Sakakawea. The portion of the
proposed access road that follows an existing two-track and is more oriented southeast to northwest

. (Figuge 3.4b) drains to the north and to the south into vegetated swales and intermittent streams. Water
fromthe nOrth ‘south portion of the proposed access road woulddrain generally southward until it
intercepted the same intermittent drainage south of the pad and then drain to the southeast, ultimately
draining to Lake Sakakawea (Figure 3.4¢). *oy
3414 General Groundwater Considerations

Aquifers tn Dunn County occur in five main pre-glacial formations, including the Upper Cretaceous Fox
Hills and Hell Creek formations and the Tertiary Cannonball-Ludlow, Tongue River and Sentinel Butte
formations (Table 3.4b). Aquifers in the Fox Hills and Hell Creek formations occur at the deepest depths,
while aquifers in the Tongue River and Sentinel Butte formations occur at shallower depths, Glacial drift
aquifers also occur in Dunn County and overlay the Sentinel Butte aquifer. While smaller glacial drift
aquifers may occur in the project vicinity, the closest large, mapped aquifer in the area is the Goodman
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Table 3.4a: Summary information for documented springs located within a 5-mile radius of the
roposed BlackMedicine 24X-21 project area.'

Well dentiicaion | D3¢ Temperature
148-091-07BAA 8/3/1972 - 3 1,800 46.4 T
148-092-03ABA 8/3/1972 -- 6 1,350 491 3.05
148-092-03BCB Undocumented -- -- -- - 0.94
148-092-04CBD 8/8/1950 Coal 36 447 46.4 4.62
148-092-1 1 AAC 8131972 Coal 8 461 46.4 3.35
148-092-1 TACA 8/8/1950 Coal 2.9 550 49.1 3.51
149-091 -GSAAA B/16/1972 - 6 [,880) 49,1 2.88
[49-091-16BBB 8/16/1972 Coal 5 £,800 51.8 1.80
i49-091-16BCB 11/20/1992 Coal 6 1,250 53.0 1.55
149-091-16BCCC 8/16/1972 Coal 4 1,400 49.1 1.46
149-092-25CDC 8211972 -- 8 700 -- 3.2
149-092-35BDA | 1/0'[1811/(11950 Coal 80 825 and 725, 50 412

8/02/1972 respectively

"Source: Klausing 1976; Wald and Cates 1995,

Table 3.4b: Characteristics of pr e-glaccal aquers occurring in Dunn County, North Dakota.'
Maximum Depth to Top of | Water-

Formatlon Name ' thhology N <+ .7 Thickness .- | Formation- .. .| Yield .
: ST 1 (feet) (feety .o (wal/min)

Clay, claystone, shale, 5 - 1[00

Sentinel Butte sandstone, siltstone, and G670 (- 700 (T iqz%'g)
lignite. (lignite)
Clay, claystone, shale,

Tongue River sandstone, silistone, and 490 230 - 750 <] 00
lignite.
Cannonball: marine
sandstone, clay, shale, and

Undiflerentiated siltstone.

Cannonball-Ludlow | Ludlow: continental siltstone, 660 570 - 1130 <30
sandstone, shale, clay, and
lignite.

Hell Creck Siltstone, sandstonc, shale, 300 1,150 = 1,730 5-100
claystone, and lignite.

Fox Hills Sandstone, shale, and 300 (330 - 1,960 | <200-400
siltstone.

PSaurce: Klausing (1979).

Creek Aquifer located approximately 13.7 miles south of the project area {(Klausing [979). Another
aquifer is located roughly 14.3 miles west of the proposed well pad. Two additional mapped aquifers
occur north of Lake Sakakawea and are 9.4 and 8.0 miles north and northeast of the proposed well pad,
respectively.
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There are 4 documented, water-producing wells within a 5-mile radius of the proposed well pad (Figure
3.4a, Table 3.4c). The closest documented well (149-091-33BCC) is located roughly 7,996 feet to the
south of the proposed well pad.

Table 3.4c: Information on locations of known wells that occur within a 5-mile
:adws of the proposcd BlackMedtcme 24X-ZI project area.’

Distance (feet)

_ :.Identlf' catmn
149-091-33BCC

7,996
148-092-03ABA 15,775
148-092-11CCB 21,952

149-092-22CDC 4.98 26,315
"Sources: Klausing (1976); Wald and Cates (1995).

34.2 Water Resources [mpacts

Construction and reclamation techaiques included in the APD would minimize potential for impacts to
both groundwater and surface water. The proposed project site has been sited to avoid direct/indirect
impacts to surface water and to minimize the disruption of area drainages. For example, the access road
would cross a wetland at its narrowest point (Figure 3.4d). This direct wetland impact is unavoidable
because of the linear nature of the wetfand and its orientation relative to the well pad and needed access to
the site. Under Natinwide Permit 14 for linear transportation projects (e.g., access roads) from the U.S,
Army Corps of Engineers, compensatory wetland mitigation is required for impacts 0.1 acre and larger.
For wetland impacts less that 0.1 acre, the need for compensatory wetland mitigation is determined on a
case-by-case basis.

Potential impacts to surface waters are unlikely because of the distance that would be traversed before a
contaminant would reach perennial water, the lack of defined channels, and because onsite containment
measures and spill prevention/clean-up protocols would be used. For similar reasons, impacts to the
water quality of Lake Sakakawea are extremely unlikely. Roadway engineering and erosion control
measures would mitigate the migration of sediment downhill or downstream. No measurable increases in
runoff or impacts to surface waters are expected.

The water quality of local aquifers would be protected by cementing the casing across aquifer zones. The
cuttings and catch-all pits, would be lined with an impermeable barrier. For these reasons, as well as the
distance to documented springs or wells, the dewatering or contamination of local springs or groundwater
resources would be unhkely. No significant impacts to surface water or groundwater are expected as a
result of the proposed actions.
3.4.3 Water Resources Mitigation ‘
The well bore of each well would be drilled with water to a point below the base of the Fox Hills
formation prior to setting casing to prevent contamination of the formation. Sutface casing would be
cemented in place to a depth of about 1,500 to 2,500 feet, isolating aquifers in the Fox Hills Formation
and extending a minimum of 50 feet into the underlying Greenhorn formation. Intermediate casing would
extend from the surface and be cemented between about 4,000 and 13,000 feet in depth to isolate
potentially productive water and hydrocarbon bearing zones. A semi-closed loop system would be used
for all drilling activities. Pits would be lined with an impermeable liner, The tops of the fill slopes would
be bermed (2 feet) to prevent runoff and a silt fence placed at the bottom of fill slopes to prevent offsite
sedimentation. Where feasible, a drainage ditch would be installed on the up-gradient side of cuts to
prevent surface runoff from entering the pad site. Any produced water would be captured in tanks on site
and periodically trucked to an approved disposal site. The frequency of trucking of either oil or water
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would depend upon production rates. The BIA and BLM would monitor all operations and record
keeping at their discretion. Evidence of groundwater contamination related to the project would result in
a stop work order until all appropriate measures were identified and implemented. No applicable laws or
regulations would be waived; no compensatory mitigation measures are required to protect.surface water
or groundwater.

3.5 Wetland and Riparian Habitats

This section describes existing conditions, the potential impacts from the Proposed Action, and suggested
mitigation measures for wetland and riparian resources in the project area.

3.5.1 Existing Conditions

National Wetland Inventory (NWI) maps, maintained by the U.S. Fish and Wildlife Service (USFWS),
identified five potential wetlands (freshwater emergent) within the project site vicinity (USFWS 2010a).
Physical inventories on September 29" and 30", 2010 confirmed that there are several wetland and
riparian habitats within the vicinity of the proposed BlackMedicine 24X-21 project area (Figure 3.7b, 3.7¢
and 3.7d). Wetlands generally occur as small isolated depressions within the vicinity of the access road.
Wetlands also occur within the drainages located north and west of the well pad. Two unnamed
ephemeral drainages converge approximately 375 feet northwest of the proposed well pad site (Figure
3.7d). The smaller, northern drainage has a vegetated bed which conveys water, the bed was vegetated
with wetland species. Within this drainage small areas of open water and aquatic vegetation were also
present during the site visit. Riparian habitat and small emergent wetlands also occur within the larger
ephemeral drainage located northwest, west and southwest of the proposed well pad site (Figure 3.7d).
This large drainage has a defined bed and bank and it is assumed that additional wetlands occur further
downstream in this drainage. A large riparian habitat crossing the existing two-track access road occurs
approximately 3,285 feet east of the BIA 13 turnoff (Figure 3.7b).

The wetlands within the drainages were generally palustrine, emergent (herbaceous) wetlands, some with
open water and aquatic vegetation (palustring aquatic bed). A typical open water wetland with aquatic
vegetation 1s shown in Figure 3.5a. Emergent vegetation included Baltic rush (Juncus balticus), prairie
cordgrass (Spartina pectinata), foxtail barley (Hordum jubatum), stimstem reedgrass (Calamagrostis
neglecta), cattails (Typha sp.), bulrush (Scirpus sp.} and sedge (Carex sp.) species.

The riparian habitats generally included a variety of different trees and shrubs. The large riparian habitat
crossing the access road (Figure 3.5b) included American ebm (Ulmus americana), green ash {Fraxinus
pennsylvanica), hawthorn (Crataegus sp.), bur oak (Quercus macrocarpa), rose (Rosa sp.), and silver
buffaloberry (Shepherdia argentea). The riparian habitat within the drainage located north, west and
south of the well pad included primarily green ash, American elm, chokecherry (Prunus virginiand), rose,
serviceberry (Amelanchier alnifolia), plum (Prunus americana), currant (Ribes sp.) and raspberry (Rubus
idaeus spp. sachalinensis) .

3.5.2 Wetland and Riparian Impacts

The proposed access road would impact approximately 741 sq feet (0.017 acre) of an emergent wetland.
This impact is unavoidable because the road is necessary to gain access to the well pad and the orientation
of the wetland and the road necessitate a crossing. The proposed access road would cross the narrowest
section of emergent wetland, roughly 375 feet northwest of the well pad (Figures 3.5¢ and 3.7b). Under
Natinwide Permit 14 for linear transportation projects (e.g., access roads) from the U.S. Army Corps of
Engineers, compensatory wetland mitigation is required for impacts 0.1 acre and larger. For wetland
impacts less that 0.1 acre, the need for compensatory wetland mitigation is determined on a case-by-case
basis.
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e

Figure 3.5b. Ripai habitat occurring along the

Figure 3.5a. Open water wetland with an aquatic
bed. This wetland is located east of the access existing two-track road.
road.

The proposed access road would result in an unavoidable impact of approximately 12,000 sq ft of riparian
habitat crossing the two-track road (Figures 3.5b and 3.7b). Approximately 0.36 acre of riparian and 0.02
acre of wetland habitat would be negatively impacted by the proposed BlackMedicine 24X-21 access
road.

Figure 3.5¢c. Centerline stake of the proposed assess road located within the
emergent wetland located 375 feet northwest of the well pad.

3.5.3 Wetland and Riparian Mitigation
Potential impacts to wetland and riparian habitat have been avoided and minimized to the maximum

extent practicable by using existing roads, avoiding the large drainage to the west of the well pad and
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shifting the access road leading to the BlackMedicine well pad a 100 feet to the west to reduce wetland
impacts. The specific pad location and access road route were determined during the pre-on-site
inspections by the proponent, the civil surveyor, the environmental consultant, the BIA Environmental
Specialist, and the Tribal Historic Preservation Office (THPO) monitor on August 3, 2010.. Preliminary
resource surveys were conducted at the time of pre-on-site inspections to determine potential impacts to
biological and physical resources. Avoidance measures and other protective measures were incorporated
into the final project design to minimize impacts to wetlands, drainages and riparian habitat evaluated
resources, as appropriate.

To further reduce the potential for negative impacts to wetlands and riparian habitat the following
mitigation measures are proposed for the BlackMedicine access road.
e  Where feasible riparian/wetland areas and open water areas were avoided.

s Disturbed areas would be stabilized as soon as possible after construction to prevent soil erosion
and sedimentation into riparian/wetland areas and drainages.

s Petroleum products, drilling fluids, waste water, and similar materials would be stored a
minimum of 100 feet from riparian/wetland areas and appropriate containment measures and spill
response kits should be onsite at all times.

* Refueling would occur a minimum of 100 feet from riparian/wetland areas, or open water areas.

¢ All temporarily disturbed riparian or wetland areas would be re-contoured to original contour
elevations and re-seeded using certified weed-free riparian/wetland native seed mixes approved
by the landowner or land management agency as soon after construction as possible.

¢ Culverts would be used to maintain hydrology within the drainage.

+  BMPs would be implemented to minimize sediment/soil disturbance during road construction.

3.6 Threatened and Endangered

This section describes existing conditions, the potential impacts from the Proposed Action, and suggested
mitigation measures for threatened and endangered species in the project areas.

3.6.1.__Existing Conditions

Threatened and endangered (TE) plant and animal species are designated by the USFWS under the
guidance of the Endangered Species Act. Based on the USFWS (2010b) list of County Occurrence of
Endangered, Threatened, and Candidate Species and Designated Critical Habitat in North Dakota,
range/habitat descriptions found in technical literature, North Dakota Natural Heritage Program database
searches for the FBIR (NDPR 2010), and an interview with the Fort Berthold Fish & Game Director
(Poitra 2008 and 2010}, the following eight species were considered with respect to this project (Table
3.6a).

The North Dakota Natural Heritage Program biological conservation database had no known historical or
current occwrences of plant or animal species of concern within the project area (NDPR 2010). Based on
this information, available reports, conversations with a local biologist, and the absence of critical,
essential, or designated habitat, the likelihood of listed species to occur in the project area range from
unknown to unlikely to none.
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Table 3.6: List of threatened, endangered, and candidate species for Dunn County, North Dakota.

Common Name - | Scientific Name .-~ - | Designation.. | Critical Habitat -
Black-footed Ferret Mustela nigripes Endangered No
Gray Wolf Canis lupus Threatened No
Interior Least Tern Sterna antillarum Endangered No
Piping Plover Charadrius melodus Threatened Yes
Whooping Crane Grus Americana Endangered No
Patlid Sturgeon Scaphirbynchus albus Endangered No
Dakota Skipper Hesperia dacotae Candidate No
Sprague’s Pipit Anthus spragueil Candidate No

Black-footed ferret (Mustela nigripes): Endangered

Black-footed ferrets have not been documented on the FBIR (Poitra 2008; NDPR 2010). Black-footed
ferrets primarily feed on prairie dogs (Cynontys spp.) and use prairie dog burrows for shelter (MTNHP
2010). Inventories within the project sites conducted on September 29" and 30™, 2010 did not result in the
identification of any active or inactive prairie dog colonies. Impacts to black-footed ferrets as a result of
the proposed project are not expected, given the lack of occurrence, food source, and habitat.

Gray wolf (Canis lupus): Threatened

The project area does not contain preferred gray wolf habitat or a suitable prey base to sustain a
permanent pack. Reported occurrences of gray wolves on the FBIR are infrequent; about 1-2 sightings
occur each year near the Little Missouri River, which is west of the FBIR (Poitra 2010). No established
packs have been documented or are suspected to occur on the FBIR (Poitra 2010; NDPR 2010). It is
highly unlikely that wolves would colonize the project area, given its poor wolf habitat, unreliable food
supplies, and the long distance from known populations in Minnesota, Canada, Montana, and Wyoming.
No impacts to gray wolves are expected within the project site.

Interior Least Tern (Sterna antillarum): Endangered

In the northern United States, the Interior Least Tern is known to nest along midstream sandbars of the
Missouri and Yellowstone Rivers (USFWS 2008). The breeding season extends from May through
August, with a nesting season from mid-June to mid-July in North Dakota (USFWS 2008). Lake
Sakakawea is not a major nesting area for Least Terns; however, tern nesting does occur in Douglas
Creek Bay, Elbowwoods Bay, Deepwater Bay, Van Hook Arm, Hofflund Bay, and Tobacco Garden Bay
(USACE 2007).

The closest and most recent known Least Tern nest site was in [995 on Independence Point, 4.9 air-miles
northeast of the proposed project area (USACE 2010). No sightings or potential nesting or foraging
“habitats:wege found within a2 0.5 mile radius of the proposed.-wel] pad and access road during the
September 29" and 30", 2010 inventories. No impacts to the Interior Least Tern are expected.

Piping Plover (Charadrius melodus): Threatened T L

Piping Plover critical habitat for the Northern Great Plains population was designated by the USEWS (67
FR 57638) in September 2002 (USACE 2007). Designated areas of critical habitat include prairie alkali
wetlands and adjacent shorelines, river channels, sandbars, islands, reservoirs, and inland lakes, and
sparsely vegetated shorelines, peninsulas, and islands associated with reservoirs and inland lakes. Piping
Plover critical habitat supports all life history requirements including courtship, nesting, foraging,
sheltering, brood-rearing, and dispersal habitats. Piping Plover nest on barren sand and gravel shores of
islands, lakes, and rivers along the Missouri River in North Dakota (USFWS 2009a).
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The breeding season in North Dakota extends from mid-April through August. Major nesting areas
within Lake Sakakawea include Douglas Creek Bay, Arikara Bay, Deepwater Bay, Van Hook Arm, Van
Hook islands, Hofflund Bay, Little Egypt, Red Mike Bay, Renner Bay, and the northeast part of Mallard
Island through DeTrobriand Bay (USACE 2007). Minor plover nesting areas include Elbowwoods Bay,
Beacon Island, White Earth Bay, Tobacco Garden Bay, Beacon Point, Antelope Creek, Independence
Point, and Beaver Creek Bay.

No plover habitat occurs within the proposed project site. The closest reach of Piping Plover critical
habitat is Lake Sakakawea, approximately 2.0 air-mile southeast of the proposed project area. The line of
sight between critical habitat and the proposed project site is prohibited by topography and forested
vegetation. The closest and most recent known Piping Plover nest site was in 2000 on Independence
Point, 2.1 air-miles nottheast of the proposed project site (USACE 2010). ). No sightings or potential
nesting or foraging habitats were found within a 0.5 mile radius of the proposed well pad and access road
during the September 29" and 30™, 2010 inventories. No impacts to the Piping Plover are expected.

Whooping Crane (Grus Americana): Endangered

Whooping Cranes breed in Alberta and Northwest Territories, Canada, and overwinter on the Texas coast
(USFWS 2010c). They annually migrate through North Dakota during the spring and fall, making
numerous stops to feed and roost before resuming migration. In North Dakota, median peak migration
occurs in the spring on April 19 within an approximate [3-day time span and in the fall on October [8
within a 22-day span (Tetra Tech 2010; Austin and Richert 2001).

Whooping Cranes migrate through the central U.S along what has been defined as the Whooping Crane
migration corridor and sightings are monitored by the Cooperative Whooping Crane Tracking Project
(CWCTP) (USFWS 2010d). The central area of the North Dakota Whooping Crane migration corridor
crosses the west half of North Dakota in a southeast to northwest direction (USFWS 2010d). The central
band of the migration corridor is comprised of 75% of the confirmed Whooping Crane sightings (Tacha
2010; USFWS 2010d). However, based on the crane population and their average flight distances, it is
estimated that as little as 4% of crane stopovers are reported. The low reporting incidence is the result of
the sparse human population within the migration corridor, observations not identified to the species
level, unreported observations, and unconfirmed reports (USFWS 2010d).

The proposed BlackMedicine project site occurs within the 75% confirmed sightings band of the
Whooping Crane migration corridor. No occurrences of Whooping Cranes have been confirmed within
one mile of the project area (NDPR 2010, Poitra 2009 and 2010, USFWS 2010c¢), which could be the
result of the lack of preferred crane habitat or reasons given above for low sighting incidence (USFWS
2010d). Fromthe 1960°s to 2010 several Whooping Crane sightings were confirmed in Dunn County
from locations 26 to 41 air-miles south to southwest of the proposed project area. The closest Whooping
Crane sighting occurred in 1981 on the east side of the Missouri River in McLean County, approximately
6.2 miles east of the proposed BlackMedicine project site. However, no occurrences of Whooping Cranes
have been confirmed within one mile of the project area (Poitra 2008 and 2010; NDPR 2010; USFWS
2010c¢).

Aerial photograph analyses of confirmed sighting locations in North Dakota indicate that crane were
observed in what appears to be large wetland or cropland complexes (USDA 2009, USDA 2009b,
USFWS 2010a, USFWS 2010c). Whooping Cranes prefer to feed and roost in wetlands and croplands
that exhibit certain characteristics (Austin and Richert 2001). Feeding and roosting site characteristics
such as size, water depth, distance from other feeding or roosting sites, and safety from predation (i.e.
adequate line of sight) are important Whooping Crane preferred habitat attributes.

30




FINAL Environmental Assessment: BlockMedicine 24X-21 Site, XTO Energy, Inc. June 2011

As a result of the Whooping Crane’s preference to use wetland and cropland habitats, the occurrence of
these communities were assessed within 1 mile of the proposed project area through field observations
and the use of GIS and aerial photo interpretation. During the onsite field inventories, an intermittent
drainage containing occasional patches of wetland was observed along the north, west and south sides of
the pad site, at distances ranging from 300 to 400 feet, 125 to 325 feet, and 960 feet, respectively,
Occasional, small areas of ponded water were noted (Figure 3.4b). The north end of the road (1,650 feet
east of the west end) 1s approximately 200 feet from the same wetland drainage system. Wetland width is
generally less than 100 feet wide in these areas.

Croplands indicated on the Land Use map as occurring within 1 mile of the project site (USDA 2009b) do
not match aerial signatures and no cropland was identified during the field inventories. The agricultural
field at the north end of the access road is hayland.

Based on analysis results, preferred Whooping Crane habitats do not occur within [ mile of the
BlackMedicine proposed project site. Given the imited width of the wetland drainage north, west and
south of the project site, limited line of sight visibility, the common incidence of woody vegetation within
the drainage, small, relatively infrequent areas of ponded water, and no cropland feeding sites within 0.3
mile of the project site, it is not likely that the drainage would be used as a temporary stopover for
Whooping Crane. Therefore impacts to Whooping Cranes as a result of the proposed BlackMedicine
24X-21 project are not expected.

Pallid Sturgeon (Scaphirhynchus albus): Endangered

Recovery Priority Management Areas (RPMA) have been established in river reaches of pallid sturgeon
preferred habitat (USEPA 2007). River reaches with the most recent occurrences of pallid sturgeon are
assumed to provide the most suitable habitat for species restoration and recovery. The Missouri River
reach within Lake Sakakawea is not a pallid sturgeon RPMA. The closest management area, RMPA-2,
extends from the upstream hmit of Lake Sakakawea, roughly 110 miles upstream of Independence Point
{point of land north of the project site, USDA 2009a), to below Fort Peck Dam in Montana. The lower
Yellowstone River to its Tongue River confluence in Montana is also within RMPA-2. The closest
downstream pallid sturgeon river management area is RPMA-3, the upper limit of which is located along
the border of South Dakota and Nebraska. Pallid sturgeon occupy turbid river systems, in water depths
ranging from approximately 3 to 25 feet, and near the shore or in deeper chutes at the end of sandbars and
islands (USFWS 1993). This species is believed to spawn between June and August and prefer velocities
of 0.33 10 2.9 feet/second (USEPA 2007).

The Missouri River (Lake Sakakawea) is 2.0 air-miles southeast of the proposed BlackMedicine 24X-21
site. Because it is intermittent and the distance to the lake, it is unlikely that fish exist in the drainage

-« adjacgnt. to the project site. It is even more unlikely that pallid sturgeon occur given the limited flow and
size of the $mall ponded areas. Direct and indirect project-relatéd activities are not expected to negatively
impact water quality or quantity within the intermittent drainages closest to the BlackMedicine project
site. Therefore, it is considered extremely unlikely that the Missouri River woyld receive runoff as a
result of work-related activities from this proposed project. For these reasons, no impacts to the pallid
sturgeon are expected.

Dakota Skipper (Hesperia dacotae): Candidate

The Dakota skipper is a small butterfly that once occurred throughout the north-central USA and south-
central Canada (USFWS 2009b). Known occurrences of Dakota skippers now reside in western
Minnesota, northeastern South Dakota, north-central North Dakota, and southeastern North Dakota
(USFWS 2009b). The Dakota skipper lives in high quality native prairies that contain a high diversity of
wildflowers and grasses. Exotic grasses and shrubs do not provide habitat for this insect. Adult Dakota
skippers lve for three weeks in June and obtain nectar, which is critical to their reproduction, from woody
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lilies (Lilium spp.), harebells (Campanula spp.), smooth camas (Camassia spp.), coneflowers (Echinacea
spp.), and blanketflowers (Gaillardia spp.). Larval Dakota skippers feed on grasses in the fall and over-
winter in shelters or just below ground [evel at the base of native bunchgrasses.

No Dakota skipper caterpillars or adults were observed during the September 29™ and 30™ inventories.
Dakota skipper population size or actual habitat use other than foraging is not known. Potential impacts
to individuals of this candidate species may occur, but should not affect the overall population because of
the abundance of high quality habitat immediately adjacent to the project area. Potential impacts to the
Dakota skipper are unknown.

Sprague’s Pipit (Anthus spragueii): Candidate

Sprague’s Pipits arrive on the breeding grounds in April, leave in September and October, and have up to
two breeding periods: late April to early June and mid-July to early September (Stewart 1975). The
Sprague’s Pipit is known to use and breed in alkaline meadows and around the edges of alkaline lakes
(MTNHP 2010). They construct a domed ground nest and primarily feed on insects and seeds (Ehrlich et
al. 1988). Sprague's Pipits are most commonly associated with native prairie comprised of sparse native
bunch grasses of intermediate height with low visual obstruction. They appear to prefer grasslands with
low (<20%) shrub cover within 330 feet of native prairie (Madden et al. 2000, Grant et al. 2004; Sutter
1997; Dechant et al. 2003, and Jones 2010h). Sprague’s Pipits generally avoid areas with exotic grasses,
suich as smooth brome (Bromus inermisy (Madden 2010). Sprague’s Pipits respond positively to short-
interval fire cycles (every 2 to 4 years), depending upon moisture levels and type of grassland (dry versus
mesic) because fire reduces litter buildup, shrub cover, vegetation density, and plant height (Madden et al.
1999). Studies have indicated that Sprague’s Pipits are area-sensitive and require large grassland areas,
though the specific patch size has not been determined (Davis 2004; see Dechant et al. 2003).

The proposed BlackMedicine well pad and access road occur in grasslands lands comprised primarily of
native grasses and forbs and a high (>50%) percent cover of small (<2 feet tall) snowberry shrubs in a
majority of the project area. Based on the Sprague’s Pipit’s preference for a mosaic of primarily native
prairie, less than 20% cover of shrubs greater than 3 feet tall, and the abundance of native prairte in the
vicinity of the proposed well pad, the project site may provide pipit habitat. However, there were no
observations of the species during the September 29" and 30™, 2010 inventories. Potential impacts to the
Sprague’s Pipit are unknown.

3.6.2 Threatened and Endangered Species lmpacts

Physical inventories were conducted on September 29 and 30, 2010. No occurrence of candidate and
listed TE plants or animals and denning, roosting, or nesting sites are known to be present or were
observed during the site visit. Therefore, no direct or indirect impacts to the four endangered and two
threatened species would be expected. Potential to impact the two candidate species is unknown, as the
vegetation communities within the proposed BlackMedicine site may provide suitable habitat for these
species.

Based on the above information and the proposed mitigation measures below, a no effect determination is
rendered for the black-footed ferret, gray wolf, Interior Least Tern, Piping Plover, Whooping Crane, and
Pallid Sturgeon. Potential to impact the candidate species, the Dakota skipper and Sprague’s Pipit, is
unknown. Candidate species receive no legal protection under the Endangered Species Act - that is, there
are no legal prohibitions under the ESA against the “take” of a candidate species. Nonetheless, the
USFWS promotes conservation actions for candidate species as they may eliminate the need to list the
species as threatened or endangered.
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3.6.3  Threatened and Endangered Species Mitigation

Impacts to potential habitat for the candidate species Dakota skipper and Sprague’s Pipit could be
minimized by reducing the area of ground disturbance, spot-treating (as opposed to broadcast spraying)
noxious weeds with herbicides, and controlling exotic grasses and woody plants (USFWS 2009b; Madden
et al. 1999, 2000).

To reduce the potential for negative impacts to threatened or endangered species and their habitat the
following mitigation measures would be implemented for the Black Medicine 24X-21 well pad and
access road:

* Any sighting of a protected species within one-mile of the project area would be immediately
reported to the USEWS, NDGFD, the Tribe, and the BIA.,

» If initial site construction occurs within the February 1*-July 15" migratory bird nesting period
then the project area may be mowed the season before to discourage nesting by migratory birds or
else surveyed within 5 days of construction start by a qualified biologist to determine if active
nests are present. If nests are present then construction would be delayed until active nests are
abandoned or USFWS shall be contacted regarding how to proceed.

* To maintain some habitat integrity, disturbed ground would be reclaimed using native plants from
approved plant lists as identified by the Tribe and BIA. As required by the NDIC, reclamation
costs are guaranteed through the issuance of a bond.

¢ To minimize disturbance to potential Dakota skipper habitat, the proposed project would include
multiple wells at a single well pad location, thereby reducing habitat loss and fragmentation.

» The existing road network would be used as much as possible to further reduce potential skipper
habitat loss and fragmentation.

¢ Noxious weeds would be treated as needed to help prevent this indirect impact on potential
skipper habitat.

3.7 General Wildlife and Fisheries

This section describes existing conditions, potential impacts from the Proposed Action, and suggested
mitigation measures for wildlife and fishery resources in the project area.

3.7.1 Wildlife Habitat

Wildlife habitat in the project area is diverse and consists of grasslands, snowberry patches/swales,
riparian areas, shrubby thickets, forests, and wetlands (Figure 3.7a). Wildlife in the project area utilize all
six habitat types, though to varying degrees based on their life histories and species specific requirements.
Within the BlackMedicine 24X-21 project arca grasslands comprise 37.62 acres (58 pe:cent) snowberry
. patches/ swales 21.32 acres (33 percent), shrubby thickets 4.39 acres (7 percent), riparian areas 1.67 acres
{Z peﬁcent) Totested areas 0.16 (< 1 percent), and wetlands 0.07-acres (< | percent) (Table 3.7a).
Grasslands within the project area are comprised of a variety of graminojds and to a lesser degree, forbs
(see Section 3.8 - Vegetation and Invasive Species). Plant species found in pro;cct arca grasslands
include little bluestem (Schizachyritm scoparium), big bluestem (Andropogon gemrdn) Kentucky
bluegrass (Poa pratensis), green needlegrass (Nassela viridula), western wheatgrass (Pascopyrum
smithif), cudweed sagewort (Artemisia ludoviciana), green sagewort (Artemisia dracunculus) and
silverleaf scurfpea (Psoralea argophylla). Grasslands provide forage for livestock, forage and habitat for
deer, pronghorn, medium and small sized mammals, reptiles, and resident and migratory birds.
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Figure 3.7a. Representative habitat types: grassland (foreground), shrubby thicket (photo left),
snowberry patch (photo right), and riparian (background).

Western snowberry (Symphoricarpos occidentalis) dominated patches and swales occur intermixed with
grasslands (Figures 3.7b, 3.7c, and 3.7d). The density of snowberry occurring as discrete patches on the
landscape and in topographic low points, such as swales, can vary considerably; ranging from ~10 percent
cover to 100 percent cover. Understory plant species also vary considerably, depending on soil moisture
availability and other environmental factors (e.g., exposure). However, a few of the plant species
commonly found in snowberry patches/swales include Kentucky bluegrass and prairie rose (Rosa
arkansana). Snowberry provides important cover and forage for small mammals (e.g., rabbits, deer mice,
and voles) and Sharp-tailed Grouse, and is considered fair browse for mule deer (Odocoileus hemionus),
white-tailed deer (Odocoileus virginianus), and pronghorn (Antilocapra americana) (USDA-FEIS
2009a). Snowberry is also used by songbirds for nesting, foraging, and perching (e.g., Clay-colored
Sparrow) (Dechant et al. 2002) and by hummingbirds for nectar (NPIN 2009).

Table 3.7a. Summary of the wildlife habitat types and projected impacts occurring in the
BlackMedicine 24X-21 project area.

Permanent Temporary
Project Area' Impacts Impacts Total Impact
Habitat Type (acres) (acres) (acres) (acres)
Grasslands 37.62 14.36 0.29 14.65
Snowberry patches/swales 21.32 8.44 0.18 8.62
Shrubby thickets 4.39 1.40 0.01 1.41
Riparian areas 1.67 0.36 0.00 0.36
Forest 0.16 0.05 0.00 0.05
Wetland 0.07 0.02 0.00 0.02
Total 65.21 24.62 0.48 25.11

! Project area is defined as 100 feet on each side of the new access road centerline (200 feet total width) and a 10-acre area centered on the well

pad.

The shrubby thicket habitat type was either pre-dominantly composed of silver buffaloberry (Shepherdia
argentea) or of mixed chokecherry (Prunus virginiana), hawthorn (Crataegus species), prairie rose and/or
other less common shrubs (Figures 3.7b, 3.7¢, and 3.7d). Understory plant species were often similar to
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adjacent grasslands or snowberry patches. Shrubby thickets are used by a wide variety of wildlife for
thermal and escape/hiding cover, foraging, nesting, and/or perching. In North Dakota silver buffaloberry
is considered to have good to fair nutritional value for mule deer, pronghorn, upland game birds, and
small non-game birds; though it is considered of poor nutritional value for white-tailed deer (USDA-FEIS
2009b). In terms of cover, silver buffaloberry is considered to provide good to fair cover for mule deer,
white-tailed deer, pronghorn, upland game birds, and passerine birds (USDA-FEIS 2009b).

Riparian areas are transitional zones between aquatic and terrestrial habitats. They are comprised of tree,
shrub, and herbaceous species. In the project vicinity overstory trees are typically green ash (Fraxinus
pennsylvanica) and understory shrubs include those found in shrubby thickets. They provide important
cover, forage, and travel corridors for resident wildlife. Forested habitat is comprised of the same
overstory trees but typically lacks a prevalent shrub component and is often removed spatially from the
immediate drainage bottoms.

Wetland habitat in the vicinity of the pad and access road is typically classified as emergent marsh and is
found in natural drainage bottoms where springs are common in this area. Wetlands provide habitat for
numerous wildlife species including amphibians, waterfowl, song birds, and small mammals.

3.7.2 Wildlife and Fish Species

Wildlife species and their sign were searched for within a half-mile radius of the well pad center and
access road centerline during the September 29" and 30", 2010 site visit at the proposed BlackMedicine
24X-21 site (Table 3.7b). Signs of a particular species’ presence included tracks, scat, burrows, shed
antlers, nests, and skeletons.

L3
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'Fable 3.7b: Wildlife species observed on Sept. 29 & 30, 2010

at the proposed BlackMedicine 24X-21 sit,

American Crow (Corvus brachyrhynchos)

American Robin (Turdus migratorius)

Common Snipe (Gallinago gallinago)

Dark-eyed Junco (Junco hyemalis)

Hairy Woodpecker (Picoides villosus)

Sharp-tailed Grouse (Tympanuchus phasianellus)

Swainson's Hawk (Buteo swainsoni)

Western Meadowlark (Sturnella neglecta)

Yellow-tumped Warbler (Dendroica coronata)

Coyote (Canis latrans) (scat)

Mule deer (Odocoileus hemionus)

Raccoon (Procyon lotor) (scat)

In addition to the bird species observed, the project area is also expected to provide breeding and foraging
habitat to a variety of neotropical migrants, as well as foraging habitat for migrant and resident raptors
such as Golden Eagle (Aquila chrysaetos) and Rough-legged Hawk (Buteo lagopus).

Bald and Golden Eagles use a variety of habitat types and there have been numerous records of Golden
Eagle nests on the Fort Berthold Reservation (USEWS 2009¢; Poitra 2010). A one-half mile boundary
was placed around the proposed access road and well pad and surveyed by biologists for the presence of
raptor species and nest sites on September 29" and 30", 2010. Potential nesting areas in cliffs, trees, trees
near water, and the ground sarface were surveyed. Zero raptor nest sites were observed during field
surveys. No active Bald Eagle nests have been reported for this area by the ND Game and Fish
Department (Johnson 2010). One Golden Eagle nest was observed in 1986, approximately 6.1 miles

south of the proposed project site; the nest was unoccupied at the time of the sighting. The eagle nest was

. unocgupied at the time of the sighting and current condition of the nest is unknown (NDGF 2010). An

Occuplcd Prairie Falcon (Falco mexicanus) nest site was observéd in 1985, 2.8 miles south of the well
pad. No observation record has been documented since [9835, but the nest may still be occupied (NDGF
2010). o
I addition to the mammal species obsetved, the project area is also expected to be used, at least
occasionally, by bobcat (Lynx rufus), deer mouse (Peromyscus maniculatus), long-tailed weasel (Mustela
frenata), meadow vole (Microtus pennsylvanicus), mountain lion (Puma concolor), prairie vole (Microtus
ochrogaster), pronghorn, and striped skank (Mephitis mephitis).

Based on known distributions and preferred habitat types, there are 24 wildlife species identified by the
North Dakota Game and Fish Department as species of conservation priority (SoCP) that could
potentially occur in the project area (Table 3.7c) (Hagan et. al 2005). Of these species, only the Sharp-
tailed Grouse and Swainson’s Hawk were observed during the site visit.

39



FINAL Environmenteal Assessment: BlackMedicine 24X-21 Site, XTQ Energy. Inc. June 2011

Table 3.7¢: Species of Conservation Priority that potentially could occur in the

pr oposed BlackMed.'cme 24X—21 P 0Ject area.
Common Name o ,' _Scnent:fic Nam

Blrds
Baird’s Sparrow Ammodramus bairdii I
Grasshopper Sparrow Ammodramus savannarum I
Sprague’s Pipit Anthus spragueil 1
Golden Eagle Agquila chrysaetos 11
Short-eared Owl Asio flanmeus 11
Burrowing Owl Athene cunicularia I
Upland Sandpiper Bartramia longicauda I
Ferruginous Hawk Buteo regalis I
Swainson’s Hawk Buteo swainsoni |
Lark Bunting Calamospiza melanocorys 1
Chestrnut-collared longspur | Calcarius ornatus I
Northern Harrter Circus cyaneus I1
Black-billed Cuckoo Coceyzus erythropthalimus I
Bobolink Dolichonyx oryzivorus 1l
Prairie Falcon Falco mexicanus I
Loggerhead Shrike Lanius ludovicianus 11
Marbled Godwit Limosa fedoa |
Long-billed Curlew Numenius americanus |
Dickcissel Spiza americana 1
Sharp-tailed Grouse Tympanuchus phasianellus I
Herptiles
Western hognose snake Heterodon nasicus I
Smooth green snake Liochlorophis vernalis 1
Plains spadefoot Spea bombifrons I
Mammals
Swift fox Vulpes velox 11

Source: North Dakota Wildlife Conservation Strategy (Hagen ct al. 2008).
'Level | = specics thal arc in decline and presently receive little or no monetacy suppert or conservation elforts.
Level 11 = have a moderate level of conservation priority or have a high fevel of conservation prierity but a substantial level
funding is available to thes from other willlife programs; and
Level LII = specics having a moderate level of conservation priority but are believed to be periphesat or non-breeding in
Nosth Dakota.

No fishery habitat occurs within project limits and the proposed well pad is situated approximately 2.0
ait-miles from Lake Sakakawea. Game fish species common to Lake Sakakawea include northern pike
(Esox lucius), rainbow trout (Oncorhynchus mykiss), sauger (Stizostedion canadense), walleye
(Stizostedion vitreunt), and yellow perch (Perca flavescens).

3.7.3 Wildlife and Fish Projected Impacts

Within the BlackMedicine 24X-21 project area an estimated [4.35 acres of grassland, 8.44 acres of
snowberry patch/swale, 1.4 acres of shrubby thicket, 0.36 acres of riparian habitat, 0.05 acres of forest
habitat, and 0.02 acres of wetland would be permanently impacted due to construction of the proposed
well pad and access road (Table 3.7a). An estimated additional 0.29 acres of grassland, (.18 acres of
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snowberry patch/swale, and 0.01 acres of shrﬁbby thicket would be temporarily impacted from the
stockpiling of topsoil and soil from the cuttings and catch-all pits (Table 3.7a).

Construction of the project may result in direct wildlife mortality to those species (e.g., mice, snakes,
voles, young birds/eggs, and pocket gophers) with limited mobility and/or to those who occupy burrows
or nests at the time of construction. More mobile species (e.g., adult deer, coyotes, and most adult birds)
wotutld be able to avoid direct mortality by moving into adjacent habitat. Generally, these direct impacts
to wildlife habitat and wildlife populations in the project area are considered minor due to the abundance
of simtlar habitats in the vicinity.

During the early nesting season, eagles can be sensitive to human disturbance, which could potentially
result in nest abandonment. Other migratory birds are susceptible to nest abandonment during nesting as
well, and are afforded protection under the Migratory Bird Treaty Act (MBTA).

According to the USFWS (2009¢) wildlife mortality at oil facilities in North Dakota is most often
associated with drilling reserve pits, flare pits, and/or drip buckets and barrels. For this reason a closed —
loop system is recommended by the USFWS (2009¢). A semi-closed loop would be used by XTO for all
wells drilled. If used, open pits would be netted and any oil would be cleaned up immediately to prevent
accidental wildlife mortality in the immediate project area. Pits would have a reinforced synthetic liner
to prevent potential leaks.

Habitat fragmentation can be either a direct or an indirect impact and is commonly associated with oil and
gas projects. It can be defined as the separation of previously contiguous blocks of habitat into one or
more disconnected pieces. Habitat fragmentation can occur in the physical sense of dividing up the
landscape by a road or a development, or through an increase in the level of activity which may prevent or
hinder wildlife movement, Either form of habitat fragmentation can result in impediments to wildlife
dispersal and corresponding genetic exchange among populations,

The existing county road system, agricultural activities, and oil/gas exploration contribute to habitat
fragmentation in the project vicinity. However, no substantial impediment to wildlife movement is yet
apparent. The proposed well site and access road would contribute to temporary habitat fragmentation
during the drilling process. If the wells were developed for commercial production, the project would add
to more permanent habitat fragmentation in the project area primarily by increasing the amount of roads
and level of activity in the area.

Other forms (i.e., increased noise or odor) of indirect impacts might affect local distributions of wildlife
around proposed well pddS and access roads. These types of impacts may affect the local distribution of
- particylar apimal species by displacing them into adjacent habitats; howevcn they are not expected to
negat;vely affect local populations. E

As no fishery resources occur within the immediate project area, no impacts’tofish are expected.

3.7.4 Wildlife Mitigation

Potential impacts to wildlife species and their habitats have been avoided and minimized through consultation
with the BIA to locate the proposed well pad and access road to minimize impacts to riparian habitat, in using
a relatively diffuse drilling density (up to 1,280 acres per drill site), using existing roads where possible, and
by using directional drilling. Directional drilling has allowed the consolidation of well pads and access roads,
thereby reducing habitat fragmentation in the area. Reclamation of habitat over the life of the project will
further reduce long-term impacts to wildlife and their habitat. Additional mitigation measures are listed
below.
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»  XTO intends to follow, to the greatest extent practicable, recommendations and guidance
provided by the USFWS to minimize adverse impacts to migratory birds (USFWS 2009¢).

e If initial site construction occurs within the nesting season, the project site would be surveyed by
a qualified biologist within 5 days of the beginning of construction to determine if and where
active nests occur in relation to proposed construction activities.

s If active nests are found, construction would be delayed unfil active nests are abandoned or
USFWS would be contacted on how to proceed.

e If the site is planned for construction during the nesting period (February [*-July 15", the well
pad site and access road may be mowed prior to the nesting season to discourage nesting by
migratory birds.

e The USFWS recommends that a buffer of at least one-half mile be placed around any known Bald
or Golden Ragle nest (USFWS 200%). If a Bald or Golden Eagle nest is observed within a half-
mile of the proposed project, the USFWS would be consulted.

* A semi-closed loop system would be used for all drilling activities.

o The cuttings pit and catch-all pit would be covered with a nylon net to prevent birds from
entering them. The maximum mesh size would be 1.5 inches.

e Utility lines (i.e., spur lines) leading to the well pad would be installed below ground.

The entire well pad would be fenced to prevent livestock and wildlife access to the site.

e Pits would be fenced on all four sides in order to protect wildlife, livestock, and personnel from
falling into the pit if the entire site has not already been protected within a fence.

e Cutting and catch-all pits would have a reinforced synthefic liner to prevent potential leaks. All
spills or leaks of chemicals and other pollutants would be reported to the BLM and EPA. The
procedures of the surface management agency would be followed to contain leaks or spills.

e The tops of the fill slopes would be bermed (2 feet) to prevent runoff and a silt fence placed at the
bottom of fill slopes to prevent offsite sedimentation.

e  Wherce feasible, a drainage ditch would be installed on the up-gradient side of the well pad to
prevent water from entering the site.

o The corners of the well pad would be rounded to create a greater buffer to drainages.

e Asrecommended by the USFWS, drip buckets and barrels located under valves and spigots
would be covered with wire mesh to prevent wildlife from entering and becoming entrapped.

3.8 Soils

This section describes existing conditions, the potential impacts from Proposed Action and suggested
measures for soil resources in the project area.

The proposed BlackMedicine 24X-21 development is focated near the center of the Williston Basin at the
boundary of the Missourt Plateau and the Missouri Trench about 2 miles west of Lake Sakakawea. The
area consists of hills, glaciated uplands and pediments defined by a landscape of summits, ridges, rises,
backslopes, depressions, alluvial fans and well-defined drainageways. The area drains southeast
terminating at Lake Sakakawea.

The Sentinel Butte Formation, consisting of poorly lithified sandstone, siltstone and mudstone, is found at
the surface to depths of several hundred feet. At higher elevations, soft sandstone bedrock controls
geomorphic structure and where not removed by erosional processes, remnant thin glacial till deposits
occur randomly across the landscape. Few glacial erratics (large stones and boulders) are found scattered
over the area. Soils transition from coarse-textured, sandy soils developed in residuum and atluvium from
soft sandstone bedrock in complex with fine-textured, loamy soils developed in residuum and alluvium
from glacial till to fine-textured clayey soils developed in residuum from soft siltstone and mudstone at
lower elevations. The well pad site is nested on an alluvial fan and consists of soils developed in
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alluvium from mixed sedimentary sources. Slopes range from gently sloping to moderately steep along
the proposed access road, to nearly level to gently sloping at the well pad site.

3.8.1 Soil Investigations

An investigation of the variability in landscapes was conducted at the proposed development in order to
describe and document found soils, establish taxonomic classes for soil pedons, identify NRCS soil map
units and key ecological sites. Estimates of soil map unit areas are based on multiple factots including
line-transect and area sample hits, NRCS soil map unit composition values, aerial photo examination and
geomorphic proportions of specific landform types. Reference soil maps and soil data tables for the
project area were obtained prior to conducting field work (Natural Resources Conservation Service
INRCS] 2010). Detailed soil pedon descriptions and site notes consistent with changes in landscape
position and/or ecological sites were taken September 29" and 30", 2010 along the proposed access road
and at the well pad location (Figure 3.8 and Appendix D). Representative NRCS soil survey map units
(SMUs) listed in Tables 3.8a and described in Section 3.8.2 are those that best fit the on-site investigation
and do not necessarily match those found on the broader 1:24,000 scale NRCS maps.

’I‘able 3 8a. Sails observed at the p oposed BlackMedzcme 24X-21 prq]ect site.

Textural Fam;ly 2 : _
.(SMU) ass:gned Lo
. . 101B Amor- ‘ihqmbo
Fine-loamy, mixed, loams, 3 to 6 percent
Arnegard loam | superactive, frigid, S pereen 4 No Yes
. ) slopes; Arnegard is an
Pachic Haplustolls . .
inclusion.
Fine-loamy, mixed, 88B Williams foam 3 1o 6
Bowbeils foam | superactive, frigid percent stopes; Bowbells 2-5 Yeg No
Pachic Argiustolls is an inclusion.
Fine-loamy, mixed, [01B Amor-Shambo
Chama loam superactive, [rigid Typic loams, 3 to 6 percent; 9 No Yes
Calciustolls Chama is an inclusion.
. Coarse-loamy, mixed, 81C Vebar-Parshall fine

Parshall fine . Lo cand X c
sandy loam superactive, [Tigid, sandy loams, 6 to 9 g No Yes
) Pachic Haplustolis percent slopes

Rhoades silt Fine-Smectitic, frigid, 62B Rhoades silt loam, 0 [ Ve N

feam Leptic Natrustolls to 6 percent siopes s 0

. - .. 62B Rhoades silt foam, 0
Fine-Smectitic, frigid R i
Savage loam o to 6 percent slopes; 5 No Yes
Vertic Argiusiolis g . . .
Savage s an inclusion.
. g @ - | Fine-loamy, mixed, J131B Amor-Shambo
Shaftbo [dam | superactive, [rigid, toams, 3 to 6 pefcent & 7 No Yes
Typic Haplustolis slopes. :

Vebar fine Coarse-loamy, mixed, 30E Cohagen-Vebar fine SR
e superactive, frigid Typic | sandy loams, 9 to 25 6-18 Yes ‘No
sandy loam oo

Haplustolls percent slopes.
Fine loamy, mixed, 88B Williams foam, 3 to

Williams loam | superactive, frigid Typic 6 percent slopes 3 Yes No
Argiustolls

) . Fine-foamy, mixed 93C Williams-Zahl

Zah!l loam AR . )
superactive, frigid Typic | loams, 6 10 9 percent 6-7 Yes No
Calciustolls slopes.
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3.8.2 Reference NRCS Soil Map Units

Soil map units (SMUs) are summarized below. Estimates of distances and acreages by soil map unit for
the proposed access road and well pad site are found in Table 3.8b

Soil Map Unit 30E - Cohagen-Vebar fine sandy loams, 9 to 25 percent slopes: This map unit is
found on uplands and hills with component soils developed in coarse-loamy residuum from soft
sandstone bedrock. The Cohagen soil (45% - not observed) is found on summits and slope shoulders,
is well-drained and has a very low available water capacity. Topsoil depth ranges from 2 to 6 inches.
Depth to restrictive layer (soft sandstone bedrock) is less than 20 inches. The Vebar soil (40%) is
found on backslopes and toeslopes, is well-drained and has a low available water capacity. Topsoil
depth ranges from 4 to 10 inches. Depth to resteictive layer {(soft sandstone bedrock) is about 40
inches. Other minor soils (15%) were not observed. The ecological site for Cohagen is Shallow
Sandy-R0O54043X YND. The ecological site for Vebar is Sandy-R0O54XY026ND and was observed at
sample site locations 2, 3 and & on the access road (Figure 3.8a)

Soil Map Unit 62B —~ Rhoades silt loam, 0 to 6 percent slopes: This map unit is found on hills and
uplands with component soils developed in silty to clayey residuum and alluvium from semi-
consolidated siltstone and mudstone, The Rhoades soil (75%) is found on alluvial fans and flats at
the base of eroded hillsides, is well-drained and has a very low available water capacity. Topsoil
depth ranges from 1 to 5 inches. Depth to restrictive layer (soft sedimentary beds) is about 40 to 60
inches. The Savage soil (6%) is found on alluvial fans, is well-drained and has a high available water
capacity. Topsoil depth ranges from 2 to 10 inches and depth to restrictive layer (soft sedimentary
beds) is greater than 60 inches. Other minor soils (19%) were not observed. The ecological site for
Rhoades silt loam is Thin Claypan-R054XY033ND and was observed at sample location / on the
access road. The ecological site for Savage loam is Clayey-RO54XY020ND and was observed at
sample location 5 on the well pad site (Figure 3.8a).

Seil Map Unit 81C - Vebar-Parshall fine sandy loams, 6 to 9 percent slopes: This map unit is
found on uplands and hills with component soils developed in coarse-loamy residuum and alluvium
from soft sandstone bedrock. The Vebar soil (45% - not observed) is found on backslopes, is well-
drained and has a low available water capacity. Topsoil depth ranges from 4 to 10 inches. Depth to
restrictive layer (soft sandstone bedrock) is about 40 inches. Parshall soil (40%) is found on toeslopes
and in swales, is well-drained and has a moderate available water capacity. Topsoil depth ranges
from 6 to 22 inches. Depth to restrictive layer (bedrock) is greater than 60 inches. Other minor soils
(15%) were not observed. The ecological site for Parshall fine sandy leam is Sandy-RO54XY026ND
and was observed at sample site location / on the well pad site (Figure 3.8a).

Soil Map Unit 88B - Williams loam, 3 to 6 percent slopes: This map unit is found on glaciated
plains and uplands with component soils developed in residuum and alluvium from glacial till.
Williams soil (85%) is found on backslopes, toeslopes and rises, is well-drained and has a high
available water capacity. Topsoil depth ranges from 4 to 9 inches. Depth to restrictive layer
(bedrock) is greater than 60 inches. Bowbells soil (5%) is found in depressions and swales, is
moderately well-drained and has a high available water capacity. Topsoil depth ranges from 5 to 15
inches. Depth to restrictive layer (bedrock) is greater than 60 inches. Other minor soils (10%) were
not observed. The ecological site for Williams foam is Loamy-R054X Y03 IND and was observed at
sample site location 7 on the access road. The ecological site for Bowbells loam is Loamy Overflow-
RO54XYO023ND and was observed at locations 5 and 9 on the access road (Figure 3.8a).

Map Unit 93C - Williams-Zahi loams, 6 to 9 percent slopes: This map unit is located on glaciated
plains, hills and uplands with component soils developed in residuum and alluvium from glacial tifl.
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Williams soil (50%) is found on backslopes, toeslopes and rises, is well- drained and has a high
available water capacity. Topsoil depth ranges from 4 to 9 inches. Depth to restrictive layer
(bedrock} is greater than 60 inches. Zahl soil (30%) is found on shoulders and summits, is well-
drained and has a moderate available water capacity. Topsoil depth ranges from 4 to 8 inches. Depth
to restrictive layer (bedrock) is greater than 60 inches. Other minor soils (209%) were not observed.
The ecological site for Willilams loam is Loamy- RO54XY03 [ND and was observed at sample
location 6 on the access road. The ecological site for Zahl loam is Thin Loamy-RO54X Y038ND and

was observed at sample location 4 on the access road (Figure 3.8a).

s  Soil Map Unit 101B - Armor-Shambe loams, 3 to 6 percent slopes: This map unit is found on
uplands with component soils developed in fine-loamy altluvium and residuum weathered from semi-
consolidated siltstone and mudstone bedrock. The Armor soil (60% - not observed) 1s found on
pediments, is well-drained and has a low available water capacity. Topsoil depth ranges from 4 to 6
inches and depth to restrictive layer (soft sedimentary beds) is 20 to 40 inches. The Shambo soil
{25%) is found on alluvial fans and terraces, is well- drained and has a high available water capacity.
Topsotil depth ranges from 4 to 9 inches and depth to restrictive layer (soft sedimentary beds) 1s
greater than 60 inches. The Chama soil (4%) is found on pediments, is well-drained and has a
moderate available water capacity. Topsoil depth ranges from 3 te 7 inches and depth to restrictive
layer (soft sedimentary beds) is greater than 40 inches. The Arnegard soil (2%) is found on alluvial
fans, is well-drained and has a moderate available water capacity. Topsoil depth ranges from 5 to 20
inches and depth to restrictive layer is greater than 60 inches. Other minor soils (99) were not
observed. The ecological site for Shambo loam is Loamy-RO34X Y03 IND and was observed at
sample location 2 on the well pad site. The ecological site for Chama loam is Thin Loamy-
RO54XY0O38ND and was observed at sample focation 4 on the well pad site. The ecological site for
Arnegard loam is Loamy Overflow-R054XY023ND and was observed at sample [ocation 3 on the

well pad site (Figure 3.8a).

Table 3.8b: Estimates of seil ma

p units found wu‘hm the BlackMedtcme 24X-21 pr OJect area.

SbmE e e Kedess Rcad‘ er_cent of
Soil Map Unit (SMU) = =+ Length Area i Total
o e g (acres) | Acreage
30E Cohagen-Vebar fine sandy
loams, 9 to 25 percent slopes 5,500 233 0 3.3 420
628 Rhoades silt foam, 0 to 6 200 32 0.5 37 6.0
percent slopes o ) B '
81C Vebar-Parshall, 6 to 9
percent slopes 0 4 0.3 05 10
b 88BgWilliwns loam, 310 6 2000 97 -0 97 150
percent slopes ’ ) ) ’
A3C Williams-Zaht loams, 6
t0 9 percent slopes 3,900 17.9 0 179, . 29.0
101 B Armor-Shambo loams, 3
o 6 percent slopes 0 0 4.3 4.5 70
Total | 12,100 55.6 5.5 61.1 100.0

Bascd on a 200 foot ROW buffer: distances, arcas and percentages are approximate.
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31.8.3 Soil Attributes for BlackMedicine 24X-21
Soil attributes affecting surface runoff, erosion and infiltration are found in Table 3.8c¢.

Proposed Access Road:

The proposed access road transects areas of coarse-loamy soils developed in residuum and alluvium from
soft sandstone bedrock in complex with minor areas of fine-loamy soils developed in residuum and
alluvium from glacial till. Fine silty to clayey soils are found along the last few hundred feet of the access
road as it approaches the well pad site (Figure 3.8a). Soil map units include:

30E - Cohagen-Vebar fine sandy loams, 9 to 25 percent slopes
62B — Rhoades silt loam, 0 to 6 percent slopes

88B —~ Williams loam, 3 to 6 percent slopes

93C — Williams-Zahl loams, 6 to 9 percent slopes

Soils in map unit 30E have low to medium run-off potential and moderate hazard of erosion by water and
wind. When disturbed, these soils have a high hazard of erosion by water and wind. Soils in map unit
62B have medium to high runoff potential and a moderate to high hazard of erosion by water. Soils in
map units 88B and 93C have medium runoff potential and a low to moderate hazard of erosion by water
and wind (Table 3.8c).

Well Pad Site:

The well pad site consists of a preponderance of fine-loamy to clayey soils developed in residuum from
unconsolidated siltstone and mudstone and alluvium from mixed sedimentary sources. An area of coarse-
loamy (sandy) soils is found at the northeast corner of the well pad. (Figure 3.8a) Soil map units include:

81C —Vebar-Parshall fine sandy foams, 6 to 9 percent slopes
62B — Rhoades silt loam, 0 to 6 percent slopes
101B — Armor-Shambo loams, 3 to 6 percent slopes

Soils in map unit §1C have fow to medium run-off potential and a moderate hazard of erosion by water
and wind. Soils in map unit 62B have medium to high runoff potential and a moderate to high hazard of
erosion by water. Soils in map unit 101B have a medium runoff potential and a moderate hazard of
erosion by water (Table 3.8¢).

%,
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Table 3.8¢c: Soil attributes for BlackMedicine 24X-21.

[ Bt i) Surface Layer Ero (mFac t
21 'Soil Map” ol InWell - “Composition e
| Unit () T
Armor 1018 = * 42.1 37.9 | 20,0 0.24 3 B
Arnegard 1018 No Yes 41.1 369 | 220 0.24 3 B
Bowbells 88B Yes No 41.1 369 | 22.0 0.24 5 B
Chama 101B No Yes 11.2 66.8 | 22.0 0.24 3 B
Cohagen 308 69.6 16.4 14.0 0.24 2 D
Parshall 81C No Yes 69.6 16.4 14.0 0.20 5 B
Rhoades 628 Yes No 26.0 52.0 | 22.0 (.32 2 D
Savage 028 No Yes 17.3 497 | 33.0 (+.32 5 C
Shambo 1018 No Yes 39.1 36.9 24.0 0.28 5 B
Vebar . 3ESBIC Yes Yes 69.6 16.4 14.0 0.20 3 B
Williams 88B,93C Yes No 41,1 36.9 22.0 0.28 3 B
Zahl 93C Yes No 41.1 36.9 | 22.0 0.32 3 B

Nolohserved, dut may 7 encouniered

' Source; NRCS (2010).

* Hiroston Factors indicate susceptibility of a soil to sheet and rill erosion by watet.

*Kf indicates the erodibility of material less than lwo millimeters in size. Values of K range from 0.02 to 0.69. Higher values indicate greater
susceptibility.

T estimates maximem average annual rates of erosion by wind and water that will not aflfect erop preductivity. Tons/acre/year range [rom [for
shallow soils to 5 for very deep soils. Higher T soils can tolerate higher rates of erosion without loss of productivity.

* Hydrologic Soil Groups are based on estimates of runoff potential under the following conditions: thoroughly wet soils snprotected by
vegetation receive precipitation from long-duration storms. The rate of infiltration decreases from Group A (high infiluration, tow runoff) to I
(low infiltration, high runoff),

3.8.4 Soil Impacts

The proposed access road would permanently disturb roughly 18.36 acres of soil and the well pad would
permanently disturb 6.3 acres of soil. In addition, a total of 0.48 acres would be temporarily impacted by
the placement and storage of topsoil and soil from the cuttings and catch-all pits.

The majority of soils along the proposed access road easement are moderately deep to deep (40 to 60”)
coarse-loamy (sandy) soils derived from soft sandstone bedrock in complex with minor areas of deep
(>607) fine-loamy soils derived from glacial till. These soils are well suited to construction and
restoration. Slopes observed range from 1 to 18 percent with areas of glacial till occupying more gently
sloping summits and rises with sandy soils found on steeper side slopes and near sandstone outcrops.
Slope exceeding 15 percent create the potential for wide cuts and fills. Depth of topsoil ranges from
about 4 to 10 inches on slope shoulders, backslopes, summits and rises (Vebar, Williams and Zahl soils)
to about 5 to 15 inches on toeslopes and in swales (Bowbells soils). Topsoil is very friable with good
organic matter and nutrient content with moderate to high available water capacity. Careful removal of
topsoil is needed to prevent mixing with calcareous subsoil materials that may adversely affect successful
re-vegetation of disturbed areas. The shallow Cohagen soil occurs in minor areas on slope shoulders and
summits near sandstone outcrops with topsoil depth of about 2 to 6 inches. The shallow depth to soft
sandstone bedrock may be a limitation to excavations and road construction.

The preponderance of soils at the well pad site consists of moderately deep to deep, fine-loamy to clayey
soils derived from residuum and alluvium from soft siltstone, mudstone and mixed sedimentary sources.
Slopes observed range from 2 to 9 percent. Depth of topsoil ranges from about 2 to 22 inches on
backslopes and rises (Parshall, Shambo and Savage soils) to 5 to 20 inches in swales (Arnegard soils)
with good organic matter and nutrient content. The Chama sotl has a thin top soil layer of 3 to 7 inches
with a moderate calcium carbonate content (< 10% CaCQO3 by volume) reducing available water capacity.
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Soils characterized by thin topsoil layers (Rhoades soils) may require additional off-site topsoil quantities
to satisfy seeding and reclamation efforts.

Subsoils on the proposed access road and well pad area have moderate to high calcium carbonate
equivalent (up to [5% calcium carbonate by volume) with soil reaction (pH) ranging from 7.8 to 8.6.
Careful removal of topsoil is needed to prevent mixing with calcareous subsoil materials that may
adversely affect successful re-vegetation of disturbed areas. At the access road entry point to the well pad
area, dense clay subsoil materials (Rhoades soils) may be encountered having high subsoil salinity (5.0 to
15.0 mmhos/cm) and high sodium absorption ratios (10 to 25) and may be toxic to non-salt tolerant
vegetation (pH range 7.9 to 9.0). In addition, the dense clay layers in this soil have a high coefficient of
linear extensibility (6.0 to 8.9%) and may pose a general hazard to site development when wet. Rhoades
soil has semi-consolidated siltstone and mudstone beds at 46 to 60 inches.

Subsoil and substratum (>6 feet) characteristics may yield materials alien to the soil series described,
however it is not expected that the BlackMedicine 24X-21 proposed access road easement and well pad
area would yield materials having substratum characteristics other than those described for the soil series.
Table 3.8d lists the engineering Unified Classification codes for dominant particle classes of subsoils.

Table 3.8d:  Unified Classification of Subsoil Materials for BlackMedicine 24X-21

-Soil Series Depth Range (inches Unified Classification Symbol
Armor 19 to 31 CL

Arnegard 13 to 60 CL,5C

Bowbells 6 to 60 CL

Chama 8to 34 CL

Cohagen 3to 17 CL,CL-ML,SC,SC-5M
Parshall 29 to 60 CL,CL-ML,ML,SC,SC-SM.SM
Rhoades 14 to 60 CH,CL

Savage 251051 CH,CL

Shambo 13 to 60 CL

Williams 6 to 60 CL

Vebar 51040 CL,CL-ML,SC,5C-SM

Zahl 5to 60 CL

* See Figure M in Appendix D for definitions of the Unified Classification System

3.8.5 Soil Mitigation

Soils are most prone to erosion during construction. Six to twelve inches of topsoil would be stripped

-~ from greas af new construction and stockpiled for use during reclamation. Where topsoil is naturally thin,
additionalduantities may be required from off-site or near-Site sburces, Areas stripped of vegetation
during initial construction would be reseeded once construction is complete. Implementation of proven
best management practices for stabilization and reclamation is expected to réduce soil erosion to
negligible levels. Various practices have been shown to feasibly and significantly reduce erosion of a
wide variety of soils (see BLM Gold Book, Fourth Edition (2007).

Best Management Practices (BMPs) applicable to BlackMedicine 24X-21 include, but are not limited to:

* Limit ground disturbance to the arca that is necessary for the project.
¢ Minimize the area from which topsoil would be removed.

* Stockpile additional quantities of topsoil as needed (off-site sources).
L ]

Reduce the time that topsoil is stockpiled and seed with native plant species in order to retain viable
soil nutrients,
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» Minimize the time that barren areas are exposed to reduce soil erosion and colonization by weeds,

s Employ dust control measures as needed.

» Erosion control matting would be installed on all cut and fill slopes. Silt fences would be used
downgradient from fill slopes.

¢ Employ dust control measures as needed.
Berms would be installed at the top of fill slope areas.

*  Where feasible, a drainage ditch would be installed on the up-gradient side of cut areas to prevent
surface runoff from entering the site,

* Straw booms/wattles would be used to prevent soil erosion.

3.9 Vegetation and Invasive Species
This section describes existing conditions, potential impacts from the Proposed Action, and suggested
mitigation measures for vegetation and invasive species in the project area.

3.9.1 Ecological Sites

The ecological site methodology was used to prepare this report. An ecological site is the product of all
the environmental factors responsible for its development, and has a set of defining characteristics (NRCS
2003). Ecological sites have characteristic soils that are developed over time through the soil
development process. The factors which affect soil development are parent material, climate, living
organisms, topography or landscape position, and time. An ecological site has a characteristic hydrology,
particularly infiltration and runoff, which has developed over time. The hydrologic development is
influenced by the development of the soil and plant community. The opposite is also true. Ecological
sites evolve into characteristic plant communities. The plant community on an ecological site is typified
by an assoctation of plant species that differs from that of other ecological sites in the kind and/or
proportion of species, or in primary production (NRCS 2003). Refer to ecological site descriptions in
Table 3.9a.

Fourteen ecological site inventories were conducted on September 29" and 30™, 2010 within the
BlackMedicine proposed site location (Figure 3.8a). Six distinct ecological sites were identified in the
project area: Sandy (4 locations}, Loamy (3 locations), Loamy Overflow (3 locations), Thin Loamy (2
locations), Clayey (1 location), and Thin Claypan (1 location) (Table 3.9a).

The pad site for the BlackMedicine 24X-21 well location is located on rangeland. The most commonly
encountered plant species found at these sample locations included: big bluestem, little bluestem,
Kentucky bluegrass, western wheatgrass, cudweed sagewort, green sagewort, prairie coneflower,
silverleaf scurfpea and western snowberry.

A comprehensive plant list for the project area was compiled (Table 3.9b) during the September 29" and

30" 2010 site visit. No State listed sensitive plant species were found on BlackMedicine 24X-21 during
the September 29 and 30", 2010 site visit (Table 3.9b).

50




FINAL Environmental Assessment: BluckMedicine 24X-21 Site, XTO Energy, ne.

June 2011

Table 3 9a: Summary of ve

' Sampie Slte

ID o reference )

'.Eco!oglcat E
: _’L:o_catl_on'_

etation sam

le sutes at the proposed BlackMedicine 24X-21 project area.

Site #1 Sandy

Pad Site

1,983

9

Little blucstem, Kentucky

blucgrass, Western wheatgrass,
Cudweed sagewort, Green
sagewort, Prairie coneflower,
Western snowberry

Photo: 21

Site #2 Loamy

Pad Site

1,980

Little bluestem, Kentucky
bluegrass, Western wheatgrass,
Cudweed sagewort, Green
sagewort, Prairie coneflower,
Western snowberry

Photo:22

Loamy

Site #3 Overflow

Pad Site

1,958

West

Kentucky bluegrass, Big
bluestemn, Cudweed sagewort,
Green sagewort, Silverleal
scurfpea, Western snowberry,
Prairic rose, Polson ivy
Photo: 23

Site #4 Thin Loamy

Pad Site

1,968

West

Biue grama, Kentucky bluegrass,
Western wheatgrass, Cudweed
sagewort, Green sagewort,
Fringed sagewort

Photo: 24

Site #5 Clayey

Pad Site

[,904

Kentucky bluegrass, Big
bluestem, Cudweed sagewort,
Green sagewort, Silverleaf
scurfpea, Western snowberry,
Prairie rose, Poison ivy
Photo: 25

Access Site

41 Thin Claypan

Access
Road

1,964

SW

Blue grama, Western
wheatgrass, Kentucky bluegrass,
Intand saltgrass, Cudweed
sagewort, Prairie coneflower,
Goldenrod, Western snowberry
Photo:26

Acccﬁs Sue’

# Sandy

Access
Road

1,990

SE

Big bluestem, Western
wheatgrass, Green needlegrass,
Green sagewort, Prairie

»| coneflower, Goldenrod, Western

snowbcrry
Photo: 27 and 28

Access Sitae

" Sandy

Access
Road

2,048

West

Big bluestem, Western
wheatgrass, Green needlegrass,
Green sagewort, Prairie
coneflower, Goldenrod, Western
snowberry

Photo: 29 and 30

Access Site

#4 Thin Loamy

Access
Road

2,071

Big bluestem, Sideoats grama,
Needleandthread grass, Green
needlegrass, Green sagewort,
Prairie coneflower, Goldenrad,
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- Ecological | Approx. |-
| soitType | Location | Bievation
si(reference IDY | ety

:'S:_tm'pl'e Slte
.

Westérn showberr.y.,. S:lvcx
buffaloberry
Photo: 31 and 32

Green needlegrass, Kentucky
bluegrass, Big bluestem,

. Silverleaf scurfpea ear
Access Site | Loamy Access _ A pea, Goldenrod,

h 2,057 West 2 Prairic coneflower, Western

#5 Overflow Road L
snowberry, Poison ivy,
Hawthorn
Photo: 33 and 34

Blue grama, Western

wheatgrass, Kentucky bluegrass,

Access Site | Access Cudweed sagewort, Prairie
Loam 2,008 SE 5 = ’

#6 Y Road 6 coneflower, Goldenrod, Western

snowberry

Photo: 35 and 36

Big bluestem, Kentucky
bluegrass, Western wheatgrass,
Green needlegrass, Grecn
Access Site Loamy Access 2,135 NW 3 sz}gevtfort,. (‘Iud\iuecd sagewort,
#7 Road Silverleaf scurfpea, Black
Samson, Prairic coneflower,
Western snowberry

Photo: 37 and 38

Big bluestem, Western
wheatgrass, Green needlegrass,
Sideoats grama, Green sageworl,
2,132 South 10 Prairie coneflower, Prairic
smoke, Dotted gayfeather,
Western snowberry

Photo: 39 and 40

Access Site Sand Access
#3 vandy Road

Kentucky bluegrass, Green
needlegrass, Hawthorn, Wild
2,121 NW 5 columbine, Purple clematis,
Gooseberry, Green ash, Bur oak
Photo: 41 and 42

Access Site | Loamy Access
#9 Overflow Road

General appearance, Southwest, Southeast, Northeast, Northwest Perimeters

'See Appendix C for more detailed information on species encountered at cach site and for scientific names.
*Photographs at each Ecological Site can be found on pages B-1 through B-6 in Appendix B.

The following are brief descriptions (NRCS 2004) of the six types of ecological sites found in the project
area. Photographs of each site are in Appendix B and worksheets for each ecological site are in Appendix
C. More detailed information is also available from the NRCS (2004).

Sandy Ecological Site

Sandy ecological sites occur on gently undulating to rolling sedimentary uplands, such as alluvial fans,
alluvial flats, and on hillsides. These sites are moderately well to well drained; vegetative production is
limited by water availability. The Historical Climax Plant Community (HCPC) for the sandy ecological
site is the prairie sandreed/bluestem community type. The potential vegetative composition for the sandy
ecological site is estimated at roughly 85% graminoids, 10% perennial forbs, and 5% shrubs. Roughly
83% of the annual plant growth occurs in May through July.
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Loamy Ecological Site

Loamy ecological sites occur on gently undulating to rolling sedimentary uplands such as alluvial fans,
alluvial flats, on hillsides and rangeland throughout the project area. These sites are well drained and
water is the limiting factor to vegetative production. Typically the HCPC for loamy ecological site types
is western wheatgrass/green needlegrass community type. The potential vegetative composition for this
community type is estimated at roughly 85% grasses/grass-likes, 10% forbs, and 5% shrubs. The
majority (80%}) of plant growth occurs in May, June, and July.

Loamy Overflow Ecological Site

Loamy overflow sites were found on rangeland, primarily in draws and swales. The HCPC for this site
usually has a plant community consisting primarily of western snowberry, Kentucky bluegrass,
needlegrasses and blue grama. This is a more productive site primarily because of the periodic nature of
collecting additional moisture. Poison ivy is common on this site and commonly found forbs are
cudweed sagewort, goldenrod, purple prairie clover, western yarrow, silverleaf scurfpea and black
Samson., Extended periods of non-grazing use or fire would result in a plant community having high litter
levels, which favors the increase in Kentucky bluegrass. In time, shrubs such as western snowberry and
chokecherry would likely increase then dominate the site. The HCPC composition is 85% graminoids,
10% forbs and 5% shrubs. Roughly 80% of the growth occurs from May to July,

Thin Loamy Ecological Site

This plant community is relatively stable and the competitive advantage prevents other species from
establishing. This site is less productive than other ecological sites and is more prone to accelerated
runoff and soil erosion. Soil erosion can be critical and mitigation or conservation measures are
necessary. The HCPC for this site is composed of needlegrass, little bluestem, western wheatgrass,
cudweed sagewort, needleleaf sedge, fringed sagewort, western yarrow, silverleaf scurfpea. HCPC for
this site is 85% graminoid, 10% forbs and 5% shrubs. Roughly 85% of the annual growth occurs from
May to July.

Clayey Ecological Site

Clayey sites are found on rangeland throughout the project area. They can occur on flat and gently
sloping (0-10%) landscapes and along drainages. Clayey, along with sandy and loamy sites are the most
productive and common ecological sites occurring in the project area. The HCPC consists of green
needlegrass, western wheatgrass, numerous perennial forbs, silver sagebrush, prairie rose and western
snowberry. Extended periods of non-grazing or lack of fire would result in higher levels of litter which
could increase the opportunity for less desirable species to invade the site. The expected plant community
consists of 85% graminoids, 0% perennial forbs, and 5% shrubs. Roughly 80% of the annual plant
~growth _Q,(;cggs from May through July.
Thin Claypan Ecological Site :

The Thin Claypan ecological sites occurs on gently undulating to rolling eed‘im@ntary uplands such as
alluvial fans, alluvial flats, hills, and knolls. These sites are moderately well to well drained and formed in
soft sandstone, siltstone, shales, and alluvium, Water is the limiting factor to vegetation production.
Typically the HCPC for the thin claypan ecological site type is western wheatgrass, thickspike
wheatgrass blue grama community type. The potential vegetative composition for this community type
is estimated at roughly 85% gramanoids, 10% perennial forbs, and 5% shrubs. The majority (79%) of
plant growth occurs in May through July,
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392 Invasive Species

As defined by Executive Order 13112, an "invasive species" is that which is 1) a non-native (or alien) to
the ecosystem under consideration and 2) whose introduction causes or is likely to cause economic or
environmental harm or harm to human health (North Dakota Department of Agriculture [NDDA] 2009).

Within the proposed BlackMedicine 24X-21 project site, fifteen invasive plants are present: crested
wheatgrass (Agropyron cristatun), smooth brome (Bromus inermis), mustard (Brassica spp.), false flax
(Camelina crantz), Flodman’s thistle (Cirsium flodmanit), wavyleaf thistle (Cirsium undulatum), bull
thistle (Cirsium vulgare), yellow sweetclover (Melilotus officinalis), scotch thistle (Onopordum
acanthium), Kentucky bluegrass (Poa pratensis), tall tumblemustard (Sisymbrium altissimum), common
dandelion (Taraxacum officinale), fanweed (Thiaspi arvense), western salsify (Tragopogon dubius),
stinging nettle (Urtica dioica).

3.9.3 _ Noxious Weeds

The State of North Dakota defines a "Noxious weed" as any plant propagated by either seed or
vegetative parts which is determined by the commissioner after consulting with the North Dakota State
University Extension Service county agent or the county weed board to determine if the plant is harmful
to public health, crops, livestock, land, or other property (ND Century Code 63-01.1-02) (NDDA 2009).
Noxious weeds can spread easily to the detriment of public health, indigenous plant communities, crops,
livestock, recreational areas and to the detriment of natural or agricultural systems management. In
North Dakota, Twelve species have been declared noxious under the North Dakota Century Code
(Chapter 63-01.1) (Table 3.9¢). However, only six noxious weeds are known to occur in Dunn County
(Table 3.9c). Within the project boundaries leafy spurge and absinth wormwood were found.

Table 3.9c: North Dakota Noxious Weeds present in Dunn County and in vicinity of the

project area.
 ScienificName | CommonName | Presentin Duan | Present in vicinity
T T T County? | - of project site?
Artemisia absinthium absinth wormwood Yes Yes
Carduus nutans musk thistle No No
Centaurea diffusa dilfuse knapweed No No
Centaurea mactlosa spotted knapweed No No
Centaurea repens Russian knapweed No No
Centaured solstitialis vellow starthistle No No
Cirsium arvense Canada thistle Yes No
Convolvitlus arvensis field bindweed Yes No
Euphorbia esula lealy spurge Yes Yes
-l Linagia dalmatica Dalmation toadftax Yes No
Lythvum salicaria purple loosestrife No % - No
Tamarix spp. [complex] salicedar Yes No

394 Vegetation Impacts

Construction of the well pad and access road would impact all ecological sites occurring within the
project area. The total temporary or permanent disturbance area of 25 acres for BlackMedicine could
reduce available forage for livestock and wildlife in the area by approximately 1,200 pounds per acre
{NRCS 2004). Actual forage reductions would depend on the timing and amount of precipitation the
site receives each year, the reclamation of the lands impacted (access road etc) and the kind of animals

grazing the site,

Soif compaction by heavy equipment could hinder vegetation regrowth and revegetation efforts because
it reduces the ability for water intake. Broadcast seeding on surface of compacted soil could cause
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more seeds to wind blow, be eaten by predators, or eroded away by precipitation (Goodwin and Sheley
2003). Seeding by drilling is recommended (Table 3.9d).

Within the proposed well pad and access road sites there are noxious weeds and invasive plant species.
The potentially disturbed acres could allow invasive weeds to spread or noxious weeds to invade the
site. Invasive and noxious weeds often out-compete native plants because they grow in the absence of
population controls. Their populations reduce the quality and can reduce the quantity of forage for
game/livestock and crop production, reduce bio-diversity in the landscape (NDDA 2009).

3.9.5 _Vegetative Mitigation
The following mitigation measure would be implemented to avoid, minimize and mitigate for impacts to
vegetative resources in the project area.

¢ To maintain plant biodiversity, ground disturbance would be minimized to the extent that is
necessary for the project. Equipment would work within the confines of the approved ROW
and well pad area boundary.

* Topsoil that is removed would be stock-piled, and used in reclamation efforts.

e Severely compacted soil would be scarified or plowed to roughen the soil and increase
germination rates {Goodwin and Sheley 2003). Soil scarification would be conducted by raking
the soif with a ripper shank that is pulled behind a tractor, grader, or bulldozer.

*  Areas stripped of topsoil would be reseeded with desirable native plant species and be reclaimed
at the earliest practicable opportunity.

e Certified weed-free straw and seed would be used for all construction, seeding, and reclamation
efforts.

s The APDs would require the operator to control all noxious weeds within the project area
(Appendix A). In the event noxious weeds invade the site prior to development, control efforts
would be implemented for a growing season prior to ground-disturbing activities and after
ground-disturbing activities occur. Control measures could include using recommended
herbicides, hand-pulling, applying bio-control, seeding, and/or planting of desirable native
vegetation. Herbicides would be applied at the appropriate time(s) of year, in the appropriate
weather condition, with the appropriate chemical, and at the appropriate rate.

*  All woody material would be ground to mulch and distributed with topsoil on disturbed surfaces
during reclamation.

North Dakota Parks and Recreation recommends that impacted areas be revegetated with species native
to the project area (NDPR 2009) (Appendix F). Further, the USFWS recommends that a diverse
mixture of native cool and warm season grasses and forbs be planted (USFWS 2009d). Seed mixes
containing a diversity of plant habits and species have a greater chance of resisting invasion by non-
native plants and eventually become more ecologically beneficial (USFWS 2009d). The appropriate
seed mix should be designed to meet the objective of the revegetation effort. The objective for the
proposed project would be to restore the plant community to its prior status with minimal erosion and
weed invasion. This would be accomplished by using a quick establishing cover crop of oats or barley
at a rate of [0 lbs/acre combined with a native seed mixture at a rate of 5.4 Ibs (pure live seed)/acre.
The recommended seed mix developed by Darryl Turcotte of the BIA is comprised of native grasses to
the area (Table 3.9d). A native forb component is generally encouraged but may be difficult to achieve
for various reasons, including commercial availability, difficulty in germination, etc. Dependent on
commercial availability, potential native forbs for inclusion tn the seed mix include black samson
(Echinacea angustifolia), purple prairie clover (Dalea purpurea), dotted gayfeather (Liatris punctata),
and candle anemone (Anemone cylindrica). 1f forbs are included in the seed mix they should be in
addition to the seeding rate of 5.4 PLS/acre specified in Table 3.9d.
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Table 3.9d. Native seed mix to be used in reclamation of the
p! oposed BlackMedzcme 24X-21 pnyect site.

“Plant Speciés’ ~Pounds’ ~Composition
Wcstun whcatgrdss 2.4 PLS 30%
Green needlegrass 1.2 PLS 20%
Blue grama 0.2 PLS 10%
Sideoats grama 0.6 PLS 10%
Littte bluestem 0.4 PLS 10%
Sleader wheatgrass 0.5PLS 0%
Prairie juncgrass 0.1 PLS 10%

Total | 5.4 PLS 106 %

ounds of pure live seed (PLS).

3.10 Cultural Resources
This section describes existing conditions, the potential impacts from the Proposed Action, and
suggested mitigation measures for cultural resources in the project area.

Historic properties, or cultural resources, on federal or tribal lands are protected by many laws,
regulations and agreements. The National Historic Preservation Act of 1966 (16 USC 470 et seq.) at
Section [06 requires, for any federal, federally assisted or federally licensed undertaking, that the
federal agency take into account the effect of that undertaking on any district, site, building, structure or
object that is included in the National Register of Historic Places (National Register) before the
expenditure of any federal funds or the issuance of any federal license. Cultural resources is a broad
term encompassing sites, objects, or practices of archaeological, historical, cultural and religious
significance. Eligibility criteria (36 CFR 60.6) include association with important events or people in
our history, distinctive construction or artistic characteristics, and either a record of yielding or a
potential to yield information important in prehistory or history. In practice, properties are generally not
eligible for listing on the National Register if they lack diagnostic artifacts, subsurface remains or
structural features, but those considered eligible are treated as though they were listed on the National
Register, even when no formal nomination has been filed. This process of taking into account an
undertaking’s effect on historic properties is known as “Section 106 review,” or more commonly as a
cultural resource inventory,

The area of potential effect (APE) of any federal undertaking must also be evaluated for significance to
Native Americans from a cultural and religious standpoint. Sites and practices may be eligible for
protection under the American Indian Religious Freedom Act of 1978 (42 USC 1996). Sacred sites may
~be, 1dﬁwr1ﬂed by a tribe or an authoritative individual (Executive Order 13007). Special protections are
afforded 5 human remains, funerary objects, and objects of cultiiral patrimony under the Native
American Graves Protection and Repatriation Act (NAGPRA, 25 USC BDOII et seq.).

Whatever the nature of the cultural resource addressed by a particular statute or tradition, implementing
procedures invariably include consultation requirements at various stages of a federal undertaking., The
MHA Nation has designated a Tribal Historic Preservation Officer (THPO) by Tribal Council
resolution, whose office and functions are certified by the National Park Service. The THPO operates
with the same authority exercised in most of the rest of North Dakota by the State Historic Preservation
Officer (SHPQ). Thus, BIA consults and corresponds with the THPO regarding cultural resources on
all projects proposed within the exterior boundaries of the Fort Berthold Reservation.

A cultural resource inventory of this well pad and access road was conducted by personnel of Kadrmas
Lee & Jackson, Inc., using an intensive pedestrian methodology. Approximately 49.9 acres were

£}
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inventoried on August 3, 2010 (Klinner 2011). No historic properties were located that appear to
possess the quality of integrity and meet at least one of the criteria (36 CFR 60.6) for inclusion on the
National Register. As the lead federal agency, and as provided for in 36 CFR 800.5, on the basis of the
information provided, BIA reached a determination of no historic properties affected for this
undertaking. This determination was communicated to the THPO on January 11, 2011; however, the
THPO did not respond within the allotted 30 day comment period.

Cultural Resource Mitigation
The following mitigation measure would be implemented to avoid and mitigate for impacts to cultural
resources in the project area.
o If cultural resources are discovered during construction or operation, XTO Energy, Inc. would
immediately stop work, secure the affected site, and notify the BIA and THPO.
¢ Unexpected or inadvertent discoveries of cultural resources or human remains trigger
mandatory federal procedures that include work stoppage and BIA consultation with all
appropriate parties,
» Following any such discovery, XTO Energy, Inc. would not resume construction or operations
until written authorization to proceed was received from the BIA.
¢ Project personnel are prohibited from collecting any artifacts or disturbing cultural
resources in the area under any circumstances.

3.11 Socio-Economics

This section describes existing conditions, potential impacts from the Proposed Action, and suggested
mitigation measures for social-economic resources in the project area. The Propesed Action would
occur on the FBIR; however, to provide a broad perspective for the region, the overlapping counties of
Dunn, McKenzie, and McLean would also be evaluated. The State of North Dakota is provided for
Comparison purposes.

The level of employment for a given area can be used to draw conclusions on the health and stability of
the local economy. The U.S. Census Bureau and BIA Indian Labor Force Reports were used for
employment and income data. In 2000, people on the FBIR had a lower median household income
($26,274) and a higher unemployment rate (6.4%) in compatison to the overlapping counties and the
state (Table 3.11a). The Fort Berthold Reservation had a higher percentage (28%) of people living
below the poverty level, when compared to the overlapping counties and state. At the same time,
populations on or near the FBIR that are enrolled in the Three Affiliated Tribes had 47% of their
population living below poverty with 51% being unemployed. The higher unemployment rate can be
attributable to the lower employment-to-population ratio for American Indians.

The latest American Indian Population and Labor Force Report (BIA 2005) indicated that within the
Three Affiliated Tribes, approximately 4,381 persons were available for work and 430 were not
avatlable for work. Of those available for work, 1,287 were employed and 3,094 were not employed.
Between 2000 and 20035, the unemployment rate increased from 51% to 71% and the percentage of
persons living below poverty increased from 47% to 55%. Meanwhile, in 2005 a decrease in the
unemployment rate occurred in Dunn (-3.4%) and McKenzie (-3.7%) counties and an increase was
experienced in McLean (+5%) and Mountrail (+6%) counties and the State of North Dakota (+3.4%)
(BLS 2005).
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[‘ abie 3. lla' 2000 emptoyment and income data.

Unlt of Analysu; o ': ?;r Capn‘.a_ . ﬁ:{:es(::;:{;lld.{i.;‘ | nemploy *_“e“t Persons Below

_ ncome N Rate 1" Poverty Level -

- SRS - Tricomie ./
MHA Nation memhcrs No Data No Data 51 Yo 47 %
Fort Berthold Reservation® | $ 10,291 $ 26,274 6.4 % 28.1 %
Dunn County’ $ 14,624 530,015 4.0 % 17.5 %
McKenzie County® $ 14,732 $ 29,342 4.1 % £7.2 %
McLean County® $ 16,220 $32,337 3.2 % 13.5 %
Mountrail County’ $ 13,422 $27,098 3.4 % 19.3 %
North Dakota State® $ 17,769 $ 34,604 3.0 % (1.9 %

Source: BIA (2005).
* Source; USCB (2000).

The 2000 census and subsequent mathematical projections indicated that per capita income for residents
of the FBIR 15 $10,291 or about 58% of the North Dakota per capita income of $17,769. Similarly, the
median household income on the Fort Berthold reservation was $26,274 in 2000, or about 76% of the
North Dakota median household income.

The number of people in North Dakota decreased slightly between 2000 and 2008 (Table 3.11b). The
four counties surrounding the project area exhibited greater estimated decreases in population than
exhibited at the state level in 2008 (Table 3.11b). Between the 1990 and 2000 censuses the population
on the Fort Berthold Reservation increased by almost 10%. American Indians are the dominant group
on the reservation and the dominant minority in Dung, McKenzie, McLean, and Mountrail Counties,
and at the State level (Table 3.11}).

Table 3.11b: North Dakota population trends at the Reservation, County, and State levels,
Reser_vatlon, Estimated | % of 2008 | % Change, Predominant Predominant
. County, L2008 _ State April 2000 |  Ethnic Group ... Minority .
& State Popuiation | Population | — July 2008 {2008y L (2008)
Fort Berthold 5,915 0.92 +9.8 American Indian White (26.9%)
Reservation' (in 2000 {in 2000) (1990 to 2000) {in 2000) {in 2000)
2 - American Indian
Dunn 3,318 0.52 -7.8 White (14.1%)
Lo . American Indian
McEKenzie 5,674 (.88 - 1.1 White (22%)
" o American Indian
Mc%um e 8,337 1.29 10.5 White (7.0%)
- o American Indian
Mountrail 6,511 1.0t -E.8 White, (34.9%)
o . | American Indian
Statewide 641,481 100 - 0.1 White (5.5%)

Source: USCB (2000).
ISource: USCB (2008).

The proposed project would not be expected to have measurable impacts on demographic distributions.
The proposed project would likely have substantial and widespread beneficial economic impacts by
slightly easing unemployment and increasing income through short-term construction employment and
long-term commercial development. Consequently, no mitigation measures are proposed for socio-
economic resources in the area.
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3.12 Environmental Justice

This section describes existing conditions, potential impacts from the Proposed Action, and suggested
mitigation measures for environmental justice in the project area.

Executive Order 12898, Federal Actions to Address Environmental Justice in Minority Populations and
Low Income Populations requires agencies to advance environmental justice (EJ) by pursuing fair
treatment and rmeaningful involvement of minority and low-income populations. Fair treatment means
such groups should not bear a disproportionately high share of negative environmental consequences
from federal programs, policies, decisions, or operations. Meaningful involvement means federal
officials actively promote opportunities for public participation and federal decisions can be materially
affected by participating groups and individuals.

The EPA headed the interagency workgroup established by the 1994 Order and is responsible for related
legal action. Working criteria for designation of targeted populations are provided in Final Guidance
for Incorporating Environmental Justice Concerns in EPA’s NEPA Compliance Analyses (EPA 1998).
This guidance uses a statistical approach to consider various geographic areas and scales of analysis to
define a particular population’s status under the Order. Environmental justice is an evolving concept
with potential for disagreement over the scope of analysis and the implications for federal
responsiveness.

Within the overlapping counties the predominant race is White ranging from approximately 65% in
Mountrail County to approximately 92% in McLean County (Table 3.12). Within the FBIR, the
predominant race is American Indian (65%) followed by White (26%), and other or mixed races (5%)
{Table 3.12).

Table 3.12: Study area race and ethnicity.

Reservation, % Black % American .
Ry Total Y% . o - . . . % %
County, Population Whit or African Indian or Hispanic -{ Other
& State P ' ® 1 American | Alaska Native P 8
Fort Berthold 5,915 26.7 0.1 65.3 2.6 53
Reservation
Dunn County 3,600 36.1 >0.1 2.3 0.8 0.8
MeKenzie County 5,737 77.0 0.1 20.8 .0 1,1
MeLean County 9,311 92.3 >0, 1 5.5 0.9 1.4
Mountrail County 6,631 65.7 0.1 20,2 1.3 37
North Dakota 642,200 917 0.6 4.8 1.2 1.7

Source: USCB (2000).

Tribal members on the Great Plains would qualify for special EJ consideration as both a minority and a
low-income population. The population of North Dakota is predominantly White. Tribal members
comprise almost 6% of North Dakota residents and about 14% of the population in Dunn County (Table
3.11b). Even in a state with relatively low per capita and household income, Indian individuals and
households are distinctly disadvantaged. There are, however, some unusual EJ considerations when
proposed federal actions are meant to benefit tribal members. Determination of fair treatment
necessarily addresses the existence and distribution of both benefits and negative impacts, due to
variation in the interests of various tribal groups and individuals. There is also potential for major
differences in impacts to resident tribal members and those enrolled or living elsewhere.

A general benefit to tribal government and infrastructure has already resulted from tribal leasing, fees,
and taxes. Oil and gas leasing has also already brought much-needed income to MHA Nation members
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who hold mineral interests, some of whom might eventually benefit further from royalties on
commercial production. Profitable production rates at proposed locations might lead to exploration and
development on additional tracts owned by currently non-benefitting allottees. The absence of lease and
royalty income does not, moreover, necessarily preclude other benefits. Exploration and development
would provide many relatively high-paying jobs, with oversight from the Tribal Employment Rights
Office (TERO).

The owners of allotted surface within project areas may not hold mineral rights. In such cases, surface
owners do not receive oil/gas lease or royalty income, and their only income would be compensatory for
productive acreage lost to road and well pad construction. Tribal members without either surface or
mineral rights within the project area would not receive any direct benefits whatsoever. Indirect
benefits of employment and general tribat gains would be the only offset to any impacts.

Potential impacts to tribes and tribal members include disturbance of cultural resources, impacts to
biological resources, and loss of rangeland forage. The potential impacts to cultural resources are
significantly reduced following the onsite surveys of the well pads and access roads and determination
by the Tribes that there would be no effect to historic properties or traditional and cultural properties
(TCPs). There is potential for disproportionate impacts, especially if the impacted tribes and members
do not reside within the reservation and therefore do not share in direct or indirect benefits. Nothing is
known to be present, furthermore, that qualifies as a traditional or cultural property or for protection
under the American Indian Religious Freedom Act (AIRFA). The potential for disproportionate impacts
1s further mitigated by requirements for immediate work stoppage following an unexpected discovery of
cultural resources of any type. Mandatory consultation would take place during any such work
stoppage, affording an opportunity for all affected parties to assert their interests and contribute to an
appropriate resolution, regardless of their home location or tribal affiliation.

The proposed project has not been found to pose significant impacts to any other critical element — air,
public health and safety, water, wetlands, wildlife, soils, or vegetation — within the human environment.
Avoiding or mintmizing such impacts also makes unlikely disproportionate impacts to low-income or
minority populations. The Proposed Action offers many positive consequences for tribal members,
while recognizing Environmental Justice concerns. Procedures summarized in this document and in the
APDs are binding and sufficient. No laws, regulations or other requirements have been waived; no
compensatory mitigation measures are required.

3.13 Mitigation and Monitoring

Many protective measures and procedures are described in this document and in the APD. These

mitigation measures are summarized below. No laws, regulations, or other requirements have been

" walvBd nostompensatory mitigation measures are required.- .

e All construction activities would follow lease stipulations, practices, and procedures outlined in
the APD and in the guidelines and standards in the book, Surfuce Opefating Standards for Oil
and Gas Exploration and Development (USDI-USDA 2007).

¢ North Dakota One Call would be contacted (call #811) so that all existing utilities would be
located prior to earthmoving activities and avoided as much as practicable. In situations where
they cannot be completely avoided, the owner of the utility would be consulted prior to
construction.

¢ A semi-closed loop system would be used for drilling activities.
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Fresh water would be used to drill the well bore to a depth of 1,500 to 2,500 feet.
Surface casing would be cemented in place to a depth of about 1,500 to 2,500 feet.

Water produced from drilling would be captured into tanks and periodically hauled to an
approved disposal site.

Evidence of groundwater contamination related to the project would result in a stop work order
until all appropriate measures were identified and implemented.

Dust control measures would be employed, as necessary or as required by the BIA during
construction and production, to suppress road dust.

XTO would take the necessary steps to reduce and control air emissions and would obtain all
necessary permits required by the State or Federal agencies.

If initial site construction occurs within the February 1"-July 15" migratory bird nesting period
then the project area may be mowed the season before or surveyed within 5 days of construction
start by a qualified biologist to determine if active nests are present. If nests are present then
construction would be delayed until active nests are abandoned or USFWS shall be contacted
regarding how to proceed.

Power and utility spur lines leading to the well pad would be installed below ground.

Drip buckets and barrels placed under valves and spigots would be covered with wire mesh to
prevent wildlife species from entering and becoming entrapped.

The cuttings pit and catch-all pit would be covered with a nylon net to prevent birds from
entering them. The mesh size of the net would be 1.5 inches.

The cuttings pit and catch-all pit would be lined with an impervious synthetic liner to prevent
potential feaks.

If the cuttings pit is utilized for emergency storage, all oil and residue would be cleaned up
immediately to prevent wildlife mortality.

Any sighting of a protected species within one-mile of the project area would be immediately
reported to the USFWS, NDGEFD, Tribe, and BIA.

The well pad would be fenced to prevent access by livestock and wildlife.

Pits would be fenced on all four sides to prevent personnel, livestock, and wildlife from
accidentally falling into the pit if the entire site has not already been protected within a fence.

If a Bald Eagle or Golden Eagle nest is observed within one-half mile of the project area, a no
disturbance buffer of one-half mile radius would be placed around the nest, and the USFWS
would be notified.

Ground disturbance would be minimized to that which is necessary to implement the project.
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Ground disturbing activities and vehicular traffic would only occur within the approved right-
of-way and well pad area boundary.

To minimize disturbance to potential Dakota skipper habitat, the proposed project would
include multiple wells at a single well pad location, thereby reducing habitat loss and
fragmentation.

The existing road network would be used as much as possible to further reduce habitat loss and
fragmentation.

All noxious weeds would be controlled prior to and after ground-distuarbing activities, including
treatment as needed to help prevent indirect impact on potential skipper habitat.

If used, appropriate herbicides would be applied during the proper time(s) of the year, during
the proper weather conditions, and at the appropriate rate. A spot-treatment herbicide
application is recommended.

An approved weed-free seed mix would be used, such as the seed mix and cover crop identified
in Section 3.9.5 and Table C1 of Appendix C.

Certified weed-free mulch (e.g., straw) would be used as needed in reclamation efforts.

To maintain some habitat integrity, disturbed ground would be reclaimed using native plants
from approved plant lists as identified by the Tribe and BIA. As required by the NDIC, costs
would be covered by issuance of a bond.

Topsoil would be salvaged and stored in at least two piles at each pad to facilitate interim
reclamation. Topsot piles would be seeded with native plant species to help keep it viable.

Topsoil removal would be limited to areas necessary to implement the project. Topsoil that is
removed would be stockpiled and used to reclaim disturbed ground in the project area. The
time that topsotl is stockpiled would be minimized, as is practicable, in order to retain its
viability.

The ttme that barren areas are exposed would be minimized, as is practicable, in order to reduce
soif erosion and decrease the possibility of weed colonization,

booms/wattles} would be emplaced around swales, topsoil stockpiles, and staging areas, to
prevent or reduce soil erosion, especially during precipitation events. Erosion control measures
would be needed along deep cuts and fills to prevent deposition into swales and drainages.
Erosion control matting would be completed on all cut and fill slopes.

Silt fences would be used down gradient from fill slopes, as needed.

Where feasible, a drainage ditch would be installed on the up-gradient side of cuts to prevent
surface runoff from entering the pad site.

Soil stabilizers or soil binders could be applied, as needed.
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s The tops of the fill slopes would be bermed (2 feet) to prevent runoff and a silt fence placed at
the bottom of fill slopes to prevent offsite sedimentation.

s The corners of the well pad wonld be rounded to create a greater buffer to drainages.

¢ Monitoring of any identified cultural resource impacts by qualified personnel would be required
at both well pads during all ground-disturbing activities.

* Project personnel would be prohibited from collecting any artifacts or disturbing cultural
resources in the area under any circumstances,

3.14 Cumulative Impacts

Environmental impacts may accumulate slowly over time or hasten when in combination with similar
activities in the area. Unrelated activities may also have negative impacts on critical elements, thereby
contributing to cumulative degradation of the environment, Reasonably foreseeable future impacts must
also be considered.

Earlier oil and gas exploration did not result in commercial production. Current land uses would be
expected to continue with little change since virtually all available acreage is already organized into
range units that facilitates using surface resources for economic benefit. Undivided interests in the land
surface, range permits, and agricultural leases are often held by different tribal members than those
holding the mineral rights; oil and gas development is not expected to have more than a minor effect on
current land use patterns.

Prairie habitat is increasingly being lost or fragmented in North Dakota. To prevent or limit habitat
fragmentation XTO has proposed to install multiple wells (up to six) at each well pad location, accessed
by one road. This reduces the number of well pad footprints and access roads required for the project.
To reduce fragmentation further, disturbed ground would be reclaimed with native prairvie plants.
Existing roads are being used to the maximum extent practicable, and where possible new roads are
being shared by o0il companies with the intent that this would reduce habitat fragmentation across the
landscape. The spacing units (1,280 acres) of many of the cil leases also helps to minimize habitat
fragmentation.

XTO has proposed that additional well pads might eventually be drilled from other sections within the
Fort Berthold Reservation. Associated surface disturbance would be relatively minimal and other
impacts mostly temporary. Impacts to air quality by emissions from individual well pads have not been
an issue in the ‘far-field” as indicated, in part, by SO,, NO,, O3, PM,, CO, and Pb levels occurring
within State and Federal standards (see Section 3.2-Air Quality). However, cumulative impacts to air
quality in the ‘near-field” of a Class I airshed has not been addressed by the EPA and remains
unknown.

As of October 7, 2010, 306 active wells occurred within 20 miles of the proposed BlackMedicine
project area (Table 3.14; Figure 3.14) (NDIC 2010). No active oil wells currently occur within one mile
of the site, but five occur within a five mile radius of this proposed site {Table 3.14).

The proposed project would not share roads with any of the other listed installation. However, vehicular
traffic would increase slightly on the rural road system. Visual changes would accumulate over the
landscape from physical development of the well pad and access road and from possible increased
lighting of the pad. Commercial success at any new well might result in additional oil/gas exploration
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proposals, but such developments are speculative. Approved oil/gas leases carry an implied right to
conduct exploration and development activity, but additional cumulative impact analysis and BIA
approvals are required before the surface is disturbed at any other location. Cumulative impacts that are
reasonably foreseen from existing and proposed activities include negative impacts from habitat
fragmentation and positive impacts from an improved economy for the reservation.

Table 3.14: Number of oil wells and their proximity to the proposed BlackMedicine 24X-21 project
. 1
sife.

Otol 0 0 0 0 0
lto5s 2 3 0 0 5
Sto 160 13 30 I 0 44
10 to 20 165 119 14 8 206
Fort

Berthold 195 163 18 11 387

"Source: NDIC 2010.

* . . . . . . ~

=01l wells that occur between O to 20 miles from the project site may occur on reservation and non-veservation lands. Fort Berthold well
focations only include wells cecurring within the Reseevation,

3.15 [Irreversible and Irretrievable Commitment of Resources

Removal and consumption of oil or gas from the Bakken would be an irreversible and irretrievable
commitment of resources. Other potential resource commitments include acreage devoted to disposal of
cuttings, soil lost through wind and water erosion, cultural resources inadvertently destroyed, wildlife
losses during earthmoving or in collisions with vehicles, and energy expended during construction and
operation. Belowground electric power lines and utilities would be installed from the main lines to the
well pad within the distarbed ROW.

3.16 Short-Term Use of the Environment Versus Long-Term Productivity
Short-term activities would not detract significantly from long-term productivity of the project area.
The small area dedicated to the access road and well pad would be unavailable for livestock grazing,
wildlife habitat, and other uses. Allottees with surface rights would be compensated for loss of
productive acreage and project footprints would shrink once wells were drilled and non-working areas
were reclaimed and reseeded. Successful and ongoing reclamation of the landscape would soon support
- wildlife. and, livestock grazing and stabilize the soil to reduce erosmn and sedimentation. The major

iong—term fesource that would be lost corresponds with the project’s purpose of extracting hydrocarbons
from the Bakken.

5.
ok
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Wald, J. and S, Cates. 1995. Water resources data for the Fort Berthold Indian Reservation,
& -wegt-central North Dakota. USGS Open-File Report 95-304.
<hitp://pubs.er.usgs.gov/usgspubs/ofi/ofr95304>. Site atcéssed November 2009,

i

T
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5.0 List of Preparers

An interdisciplinary team contributed to this document, following guidance in Part 1502.6 of CEQ
regulations. Post, Buckley, Schuh, and Jernigan prepared this EA under contract to XTO Energy, Inc.
and in cooperation with the Bureau of Indian Affairs, Great Plains Regional Office, Division of
Eavironment, Safety and Cultural Resources. Preparers, reviewers, consultants, and federal officials
include the following:

e Chris Miller Project Manager, PBS&J
Sections | and 2; document QA/QC,
e Richard McEldowney Senior Scientist, PBS&J
Water Resources and Cumulative Effects

¢ Mark Traxler Senior Scientist, PBS&J
_ General Wildlife and Fisheries
¢  Andrea Pipp Scientist, PBS&J
Environmental Justice and Socio-Economics
¢ Lynn Bacon Senior Scientist, PBS&J
Threatened and Endangered Species
¢ Cindy Hoschouer Scientist, PBS&!}
Air Quality, Wetlands and Riparian, and Public Health and Safety
» Bridget Belliveau GIS Specialist, PBS&J
' Maps
¢ Dennis Phillippi Principal, Natural Resource Options, Inc.
Vegetation, Document QA/QC
¢ Doug Harrison Soil Scientist, Natural Resource Options, Inc.
Soils
o Jennifer Harty Cultural Resources Specialist, Kadrmas, Lee & Jackson

Cultural Investigation

o Donny Worthington  XTO Energy, Inc.
Document QA/QC

*  Marikyn Bercier BIA - Regional Environmental Scientist. Division of Environmental,
Safety and Cultural Resources. Review of draft EA and
recommendation to BIA Regional Director regarding FONSI or EIS.
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6.0 Consultation and Coordination

The project scoping letter reproduced below was mailed on January 6, 2011 and posted at the BIA Fort
Berthold Agency. Direct mail recipients include those listed in Table 6.0. Eleven comment letters were
received within the 30-day scoping period.

Dear Interested Pasty:

The Bureau of Indian Affairs (BIA) is preparing an Environmental Assessment (EA) under the National
Environmental Policy Act (NEPA), in cooperation with the Burcau of Land Management (BLLM). The proposed
action includes approval by the BIA and BLM of the drilling and completion of up to six exploratory oil and gas
wells using one well pad and one access road on the Fort Berthold Indian Reservation by XTO Energy. The well
pad and access road are proposed in the fellowing location and shown on the enclosed project lecation map:

e BlackMedicine 24X-21 Well Pad Site: SEY4, SW4 of Sectien 21, Township [40N, Range 91W
o Access Road: SEY, NWW of Section 17, NW4, SWi of Section 16 and the NWW, SWY of Section
21, Township 149N, Range 91W

Development of the project would consist of the mechanical excavation and preparation of a single well pad that
serves up to six wells and the construction of one new access road. The well pad is roughly 5.5 acres in size. The
proposed access road for the BlackMedicine site is roughly [2,117 {feet long which includes approximately 6,570
feet (1.24 miles) of an existing two-track road. The six wells would be located within a 1,280-acre spacing unit
and positioned (0 use the same access road and well pad. The drilling of the initial well is proposed to begin as
carly as the summer of 201 [.

To ensure that social, economic, and environmental effects are analyzed accurately, we are requesting your views
and comments on the proposed action, pursuant to Section 102(2) (D) (IV) of NEPA, as amended. We are
interested in developments, proposed or underway, that should be considered in conaection with this proposed
project. We also ask your assistance in identifying any propesty or resources thatl you own, manage, oversee, or
otherwise value that might be adversely impacted. Please send your replies and requests for additional project
information to:

Chris Miiler, Project Manager
PBS&]

115 North 28" Street, Suite 202
Billings, Montana 59(01-2045
406-259-7979 (phone)
406-259-2033 (fax)

lemiiler @pbsj.com

If‘we'do norheat from you by February 7, 2011 we will assume that youhave no comment on this project,
Questions can be directed to Chris Miller using the contact information above or to Rich McEldowney at
(406) 587-7275 (extension 223). T

!

Thark you for your attention and input,

Sincerely,

Chris Miller
Project Director
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Table 6.0: Responses by direct mail or email by recipients of scoping letter sent on January 6, 2011.

ENTITY

CONTACT

RESPONSE*

MHA Nation

Chairman

Marcus Wells Jr. (Tex G.

Hall)

No comments received

Four Bears Representative

V. Judy Brugh

No comments received

Mandaree Representative

Nathan Hale (Arnold Strahs)

No comments received

New Town Representative

Malcom Wolf (Scott Eagle)

No comments received

Parshall/Lucky Mound
Representative

Mervin Packinean

No comments recetved

Twin Buttes Representative

Barry Benson

No comments received

THPO Pé?rry Brady No comments received
Director
Fred Fox No comuments received
Director of Game and Fish Fred Poitra No comments received
Damon Williams (Tom No comments received
Sage)
NAGPRA Office No comments received

Natural Resource Dept,

Barry Benson

No comments received

Regional Native American Tribes

Sisston-Wahpeton Sioux Tribe

Mike Selvage

No comments received

Spirit Lake Sioux Tribe

Myra Pearson

No comments received

Standing Rock Tribe

Charles W. Murphy

No comments received

Turtle Mountain Band of Chippewa

Richard Marcellais

No comments received

U.S. Department of Agriculture

Natural Resource Conservation
Service

Jerome Schaar
State Soil Scientist/MO
Leader

The proposed project is not
supported by federal funding or
action, therefore, the Farmland
Protection Policy Act (FPPA) does
ncl apply and no further action is
needed. The Weiland Conservation
Provisions of the 1985 Food Security
Act, as amended, provides that if a
USDA participant converts a wetland
for the purpose of, or to have the
effect of, making agricultural
production possible, loss of USDA
benefits could occur. Guidelines for
the installation of permanent
structures where wetlands occur are
provided and if followed, participants
would continue 10 receive USDA
benelits. NRCS recommends that
impacts to wetlands be avoided,

Little Missouri National Grassland-
McKenzie

No comtents received

.S, Department of Defense

Minot Air Force Base

No comments received

U.S. Army Corps of Engineers

Brad Thompson
Chief, Omaha

Proposed projects does not appear
within COE owned or operated fands
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- ENTITY

_ ‘RESPONSE* .

therelore no floodplain or flood risk
information provided. Contact Jeff
Klein 701-328-4898 to determine if
proposed project may impact FEMA
special flood hazard area. Contact
EPA for groundwater rescurces, US
FWS, ND Game & Fish and ND
State Historic Preservation office for
information and recommendations.
Any proposed placement of fill into
waters of the US and JD wetlands
require a 404 permit. Permits and
information contact the Bismarck
COE office (address provided).

U.S. Army Corps of Engineers

Daniel E. Cimarosti
Bismarck District

Section 10 of the Rivers and harbor
Act regulates work in or affecting
navigable waters including work
over, through, or under Section {0
water. These waters include the
Missouri River, Lake Sakakawea and
Lake Oahe. Section 404 regulates
the discharge of dredge or fill
material (temporarily or
permanently) in waters of the U.S,
For any proposed well where the well
tine and/or bottom hole is under or
crosses under Lake Sakakawea,
regardless of depth, a DA permit
application (ENG 4345) s required.
Fact sheets for Nationwide Permits
12 and 14 (Uulity Line Activities and
Linear Transportation, respectively)
are provided. EPA has denied 401
Waler Quality Certification for
activities in percnnial drainages and
wetlands, with conditions on
activities in ephemeral and
intermittent drainages. BPA Water
Quality Certification in accordance
with section 401 for Nationwide

JPermits in Indian country is

U.S. Army Corps of Engineers

Charles Sorensen
Garrison Project Office
Riverdale, ND

“provided.

No commenis received

U.S. Department of Energy

Western Area Power Administration |

No comments received

U.S. Department of Homeland Security

Federal Emergency Management
Agency Region VIII

David A. Kyner
NFIP Program Specialist

FEMA’s major concern is if the
property is located within a mapped
Special Flood Hazard Area.
Recommend contacting the local
Flocdplain Manager (Cliff Whitman
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ENTITY

CONTACT

RESPONSE*

701-627-4805) to receive guidelines
regarding the project impacts on
regulations and policies of the
National Flood Insurance Program.

U.S. Depariment of the Interior

Bureau of Indian Affairs

Marilyn Bercier

No comments received

Bureau of Indian Affairs Fort

Darryl Turcotte

No comments received

Berthold Agency

Bureau of Indian Affairs Fort Viola Medicinebear No comments received
Berthold Agency

Bureau of Indian Affairs Fort . o RN
Berthold Agency Jeff Desjarlais No comments received
Bureau of Land Management Billings, MT Office No comments received
Bureau of Land Management Dickinson, ND Office No comments received

Bureau of Reclamation

Kelly B. McPhillips
Environmental Specialist
Bismarck, ND

The proposed well site appears to be
near Reclamation facilities (rural
water pipelines). Maps are provided
to depict proposed or constructed
pipelines in the gencral area of the
proposed pad and access road. These
maps will aid in the identification of
potential adverse effects to or
crossing Federal faciiities. A
pipeline crossing specification sheet
is enclosed if needed. Any work
ptanned should be coordinated with
Mr. Lester Crows Heart, Fort
Berthold Rural Water Director, Three
Affiliated Tribes, New Town.

U.S. Fish and Wildlife Service

Jeffrey Towner

No comiments received

National Park Service

Midwest Regional Office

No comments received

U.S. Environmental Protection Agency

Region 8 NEPA Program

Larry Svoboda

No comments received

Region 8§ Water Quality Program

David Moon

No comments received

U.S. Department of Transportation

Federal Aviation Administration

Patricia L. Dressler
Environmental Protection
Specialist

Bismarck, ND

No comments received

North Dakota State Government

Department of Health

L.. David Glatt
Chief Environmental Health
Section

Impacts from proposed construction
are considered minor. Efforts should
be made 10 control fugitive dust.
Utilize air pollution control practices
o minimize entissions. Care should
be taken during construction o
minimize adverse impacts on water
bodies. Caution must be taken to
minimize spills of oil and grease that
may reach the receiving waler(s)
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~ENTITY

" CONTACT

RESPONSE*

from equipment maintenance and/or
the handling of fuels. Oil and gas
related construction activities within
tribal boundaries may need a storm
water discharge permit from EPA.
This department owns no land in or
adjacent to the proposed project. We
believe the proposed activities are
consistent with the State
Implementation Plan for the Control
of Air Poltlution for the state of North
Dakota. Guidelines to minimize
erosion and control sediment to
protect surface water quality are
provided. COE may require a water
quality certification if projects is
subject to Section 404 permitting
process.

Department of Health — Waste
Management

Kris Roberts/ Ted Poppke
Division of Water Quality

No comments received

Department of Transportation

Ronald J. Henke
Director

Office of Project
Development

Proposed project will have no
adverse effect on ND highways, 1f
work needs to be done on highway
tight-of-way, appropriate permits and
risk management documents need to
be obtained from Walter Peterson
701-774 - 2700,

Game and Fish Department

Paul Schadewald

Chief

Conservation and
Comumunication Division

Primary concern is the (ragmentation
and loss of wildlife habitat associated
with well pads and access roads.
Recommend avoiding, to the extent
possible, native prairie, wooded
draws, riparian corridors and
wetlands. Suggest botanical surveys
be completed during the appropriate
season and aerial surveys he
conducted for raptor nests prior to
construction.

b IndsancAfRaies Cormmission

Scott Davis

No comments received

Parks and Recreation

Planning and Natural Resources
Div.

Jesse Hanson
Manager

The project does not affect state park

“ands or Land and Water
- o . .
Conservation Fund recreation

projects under our management, The
ND Natural Heritage database shows
no known occurrences within or
adjacent to the project area. We
recommend using native species for
revegetation during reclamation.

State Water Commission

Larry Knudtson
Research Analyst

The proposed project is not tocated in
an identified floodplain nor wilf it
affect an identified floodplain, Itis
responsibility of the project sponsor
to ensure state, federal and local
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ENTITY CONTACT RESPONSE*

agencies are contacted for permits,
approvals and easements. All waste
material must be properly disposed -
not in floodways. No sole-source

aquifers have been designated,

State Historical Society of North
Dakota/SHPO

Merlan E. Paaverud, Jr.
Director

Request that a copy of cultural
resource site forms and repotts be
sent to this office to keep records
current,

North Dakota State Land Department

Energy Development Impact
Office

No comments received

North Dakota Industrial Commission

Oil & Gas Division

No comments recetved

County Govermnent

Dunn County, Treasurer

Reinhard Hauck

No comments received

Dunn County, Commissioner

Ray Kadrmas

No comments recelved

Dunn County, Commissioner Chair

Ciiff Ferebee

No comments received

McKenzie County, Commissioner

Richard Cayko

No comments received

McKenzie County, Auditor

Frances Olson

No comments received

Municipal Government

New Town Municipal Airport,
Manager

Harley Johnson

No comments received

Parshall-Hankins Field Airport,
Manager

John Kuehn

No comments received

Utility Companies

McKenzie Electric Cooperative

No comments received

MecLean Eleciric Cooperative, Inc.

No comments received

Mid-Continent Cable Company

No comments received

Montana-Dakota Utilities

No comments received

NoDak Electric Co-op, Inc.

No comments received

Northern Border Pipeline Company

No comments received

Reservation Telephone Cooperative

No comments received

Southwest Water Anthority

No comments received

West Plains Electric Cooperative,
Inc.

No comments received

*See Appendix F for full comments from the agencies/organizations.
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FBIR BlackMedicine 24X-2 1 Application for Permit to Drill

BlackMedicine 24X-21 Well Pad and Access Road Environmental Assessiment
XTO Energy
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FORM APPROVED

Form3160-3
(August 2007) e OMB No. 1004-0137
UNITED STATES it ey
DEPARTMENT OF THE INTERIOR 5 Lease Surial B
BUREAU OF LAND MANAGEMENT m"}’*;‘?* |
6. I indian, Tibe N
APPLICATION FOR PERMIT TO DRILL OR REENTER Tore e gy g e
la. Typeofwork  [ZJDRILL [ reentER T 1 Unit or CA Agrocment, Nome and No.

Type of Well: oilwat []Gas Welt [ Otter

=

Single Zone D Multiple Zone

8. Lease Name and Well No,
FBIR BlackMedicine 24X-21

2 Nameof Operator XTO Energy, Inc.

9. AP Well No.
33-025-01341;

(9
&

- AREsS 7944 vy Jefferson Ave., Suite 306
Denver, CO 80235

3b. Phone No. fuxchide area cody
303.969.8280

10. Field and Pool, or Exploratory
Heart Butte - Bakken

4. Location of Well (Report locution clearly and in accordmce warh any Siate vequaremen's °}

Atsurface 380" FSL & 1680' FWL, Sec. 21-149N-91W

At proposed pred. zone 752' FSL & 1875' FWL, Sec. 21-149N-91W

11. Sec., TR M. or Bik.and Survey or Area
21-149N-21W

14 Distance in miles and direciion fram nearest town or post office? 12 County or Parish 13 State
Dunn ND
15, Distance fiom proposed®  qg7 16. No. of acres in lease, 17. Spacing Unit dedicated 1 this well
tocition ©0 nearest All of Sac. 16 & 21-149N-91%
roperty or lease line, A~ 1280 Ac. Spacing Unit R
rAIslw 10 nearest drig. unit line, it any)
18 Distance from proposcd focation® oo 19 Proposed Depth 20. BLM/BIA Bond No cn file
to nzarest well, driling. comipleted, i -
applied for, on this lease, it 13'3;2 '1‘,4\?0 UTB000138
21 Elevations (Show whether DF, KDB, RT. GL, ¢c)) 22 Approximate date work will start” 23 Estimated duration

2031'GL; 2054 KB

0810172011

45 days

U, Atutachments

The following, completed maceerdace with the requirements of Onshore Oil and Gas Order No. 1, must be atiached (o this form:

1. Well plat certified by a registered surveyor,
2. A Drilling Plan

3 A Surface Use Plan (if the location is on National Forest System Lan(f-s. the

SUPO must be filed with the appropriate Forest Service Office).

3 Bond fo cover the operations unless coverzd by an axisting bend on file (see

Ttem 20 2bove).
3 Operator centification

6 Suc\h‘u!hersilc specilic infoimation andior placs 2s may be required by the
BLM.

25 Signature P Name (Priveed Typed) Date
P AR e J. Michael Warren 031172011
Title : -
Regulalory Supurvisor
Name (Printed Typed Daig )

Approved by (Siguatire)

Title

Oflice

Application approval does not warrant or certify that the applicant holds legal

conduct operations thereon.
Conditions of approval, il wny, are attached.

or cquitable titke 10 those rights in the subjectlease which would entitle the applicwtio

Title 18 US.C. Section 1001 and Title 43 US.C. Section 1212, make it

a crime for any person knowingly and will ully o make o any depariment of agescy of the United

States any false, ficiitious or fraudul orgep

% 1o any matter within its jurisdiction.

(Continued on page 2)

*(Instructions on page 2)
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PO Box 1589, Sidney, MT 53270
Drilling Plan « Drill, Complete & Equip Single Lateral Wellbore in the Middle Bakken

Well Name and Location
FBIR BlackMedicine 24X-21
Location: SE SW Sec 21, 149N-91W Latitude 47.704142 Morth
Foolage: 380 fi FSL, 1680 ft FWL Longitude  102.336349  West
Elav: Gradad Pad 2031, KB 2054'
Dunn County, ND

Driving Directions

From Mandaree, ND: 15.3 mi ESE on BIA 12, 1.7 mi NNE on BIA 12. 5.6 mi £ x N x NE on 19th St. NW (BIA 13), 2.75 mi

SE x § on upgraded, sxisting, 2-lrack into location
Drilling Rig Description

Rig Nabors 109

Draw Works Commander 650 A/C - 1,150 hp moior

Mast DSI 136" Cantilever mast (550,000% - 12 linss)

Prime Movers 3 - Caterpillar 3612C - Kato 1100 KW gens

Pumps 2 - GO PZ-10 (indepandently driver)

BOPE T3 6012 Type U 13-6/8° 6,000 psi single & dbi gate BOPs

Hydril GX 123-6/&" £.000 psi Anauler BOP
4" x 5M-psi choke manifold

Formation Tops VD Offset XTQ Wells - none currently
Base of Fox Hills 1.834
Greenhorn 4,028
Dakota Silt 4,769 Brackish Water
Dunham Salt 5917 (0-20ft)
Spearfish 6,197
Pine Salt absent
Minnekahta 6,401
Opeche Saits 6,421 (100 - 140 f1)
Minnelusa 6,846 | soft/hard formation
Tyler 7.349 } laminations can wipe
Kibbey Lime 7,777 ) out bit if driffed too aggressively
Charles 7,936
Base Last Salt 8,433
Mission Canyon 8,611 Possible losses
Lodgepole 9,212
Bakken Shale 10,049
Middle Bakken 10,067
Target - Bakken 10,085

Logging, DST and Coring Program

1. Amud log will be run from Base of Last Salt to TD & on alf laterals: Mudlog lo include: total gas chromatograph and sample cullings
10" sample intervals in vertical hole & 30" intervals in lalerals. A CBLIGR log will be run from deepest iree-fall depth in 7 inch casing lo

surfacs. An MWD GRIROP log will also be run from KOP (where the CBL will tie into) lo TD of lateral
2. Open hole logs are anlicipated for this walil

3. No DST’s ara planned al this time.
H2§

A minor H23 shiow may be present from below Base Last Salt to KOP. If noticed, RU H2S safely trailer ste.

Maximum Formatien Pressure and Temp

oo A :’ it 5‘l Normal formation pressure gradient is expectsd (up to 0.5 psilft or 9.6 ppg) from surface to he Bskken Shale. The Bakken Shale, Bakken
k-

Mfddie Member, and Three Forks may be over pressured up as much as 0.66 psu’i‘l (‘FE 8 ppg)
2. The maximum anticipaled BHT is 250 degress F. or less.

BOP Equipmant Requirements
See altached diagram detailing BOPE specifications.
1. Rig will ba equipped with upper and lower kelly cocks with handles available.
2. Inside BOP and TiW valves will be available lo use on all sizes and threads of DP used on weil.

3. BOP accumulator will have enough capacity to close HCR valve, close all rams plus annular prevenier & retain minimum of 200 psi
above pracharge on the closing manifold without the use of clesing pumps. The fiuid reservoir capacity shall be al least double the usable
fluid velume of the accumulator system capacity & the fiuid level shall be mainatained al manufacturer's recommendation. There will ba 2
additional sources of power for the closing pumps (eleciric and air). Sufficient N2 bottles will ba avallzble and will be recharged when

pressure falis below manufaciurer's minimum

Page 1
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4. BOP ram preventers will be lesled o 5,000 psi using a test plug when initially inslalled and after 7 inch casing is nippled up and 8l 30 day 1
intarvals. Test BOP & casing slrings to 1,500 psi just prior to driling out 9-5/8" and 7" casing shoes. Funclion lest rams and hydraulically |
operaled remote choke line valve daily (preferably at every crew change)

5. Remola valve for BOP rams, HCR & choke shall be placed in a localion thal is readily available to Drillzr. The remote BOP vaive shall
be capable of closing and opening the rams.

6. Hand whaels on BOP shall be equipped with locking devices, A locking devica shali be placed on annular prevenler ling valve & must be
locked in the apen position. This lock shall only be remavad when lhe closing unit is inoperalive.

Drilling Fluid and Related Equipment

1. Pumps shall be equipped with stroke counters with displays localed in dog house. Slow pump speed shall be recorded on driling report
daily after mudding up.

2 A Pit Valume Tolalizar will be instailed and Ihe readout will be displayed in the dcg house.

3. Gas delscling equipment {for a chromatagraph) will be instalied al shaker. Readouls will be available in dog house and in geolagist trailzr.

4. In the event gas flow becomes an issue. A flare pit shall be constucted nat less than 100" from welihead & 50" from cutlings handling area,
Lines to tha fare pit will b2 straight runs (staked dovin) 2nd turns will ulilize largeted lees. Fiare pil will bs localed down wind as much as
possible. An electronic ignitor will be used along with e propane line to provide for a continuous flare pilot.

Drilling.Plan
Saction 1 - Surfaca Casing>> Surface to: 1,920 (Surface Casing Depth + 207)
Conduclor: 16" set at 45' - A0 (depending on grave! or coal depths)
Hale Size: 13-1/2"
Mud: Fresh Waler
Bits: Type 1 mill tooth
Procadure Sel 16° conductor pipe into firm clay (45'-80').
Drill to casing selling depth {plus necessary rathele).
After reaching TD, run gyro or multi-shot directional survey (inclination and azimuth at 100" stations).
Run casing and cement. Wald on C22 5M psi casing head. NU 117 x 5M psi drilling spool.
MU 5M psi BOPE. Tesl lo 5.000 psi.
Casing: 9-5/8" 36# K-56 8rd STEC R3 SMLS - Naw. Set at: 1,800 ft
Cenlralizers: 2 turbolizers par jton 18t 3 jts (slop bandad 10" from e2ch collar) & 1 raguisr caniralizar per § jls o suriace.
Cement: Lead Slurny: 350 Sacks
40,50 Po: Class C w! defoamer. watar loss & 1/8 #/sk polyilake Miced at 17 83 gps wir 283 citsk yiald & 185 ppg
Tail Slurty: 200 Sacks
Glass C vath 3% salt & 1/8 #/sk polyflake. Mited at 7.37 gps wir 148 clisk yield and 14 2 ppy
Nota: Volumnes calcuialed assuming 36% axcess over 13-1/2" hole size.
Saction 2 - Surf Csg Shoe to KOP>» 1,900 to: 9,676
Hole Size: 8-3/4"
Mud invert - 80% Diasel / 20% Salt Water. Mud Weight 9.5 - 9.7 PPG. ES 500-600
Bits 20C bits with mud motors and MWD. Avoid RPM's al bil > 230 in fast hole section

Racommend driling oul with Smith MDSIS16BPX jettad with 12's and drifling to top of Charkes (e when ROP becomes wnbearable)
Then recommiend Hughes QF06FX (Past No. X14333R or X13204) as the 2nd bit jetiad with 13's

Piocedure: Onifl w i £0C bit & mud motor. Steer as needed with MWD or SWD. Survey every 90'. Hold devialion to 2 deg max from suri
csg shee to ~6,000°; then ~3 deg max to ~8,000" then ~4 deg max lo KOP. Condition hole for logs (il needed). TOH

Logs: Mudlagger will start at Base of Lasl Salt.

if required by { GR, Resisitivity, BHC Senic From TD To Surf Csg

the State Density - Neutron Porosity From TD To 50’ above Tylar
Section 3 - Drill Curve (14 Degres/100' )>> 9.676 to: 10,358 7" Casing Poinl

Hole Siza: 8-3/”

Mud: Invart - 80% Diesel / 20% Salt Water. Mud waight 2.5 - 9.7 PPG. ES 500-600.

Fype 2 FOC (Halliburton EXDESM or Reed MSFE1IDC24) fetted with 18 Prafered molor is a Wanzal 230 deg. ficed bend, 56

Btz fobe, § stage, 0 35 rev/gal molor aquippad with short {1/ 87 bit-to-bend
Procedure: Drill curva per directional plan (max survey interval is 30%).
Casing: Sel 7" 264 P-110 & MS-110 LTEC and 32# P-110 (100’ above & below salls) at 10,339 ft
Anticipated Casing Design lo facilitate fraclure stimulating down casing
o dOD B F
Q0 5797 5.797 7" 294 P-110 LT&C Surf to 120' above Dunham salt
5,797 6.966 1,169 7" 32# P-110LT&C 12 abova Dunham to 120" below base of Opeche szlls
6,266 7.816 BS0 7" 29# P-110 LT&C 120 below bass of Opecha lo 120" above Charles salt
7.816 8.553 737 732 P-110LT&C 120" ahove Charles szl lo 120" below Base of Last Sall
8,553 9.776 1,223 7" 284 MS-110 LT&C 120" below Base of Last Salt 100" betow KOP
9.776 10,339 6563 7208 P-110 LT&C 100" balow KOF to TD
Cenlralizers: 2 stand-off bards per jt on bim 3 jis (banded 10' from collars). Then, 1 stand-off band on every other jeint through

KOP. 1 turbolizer centralizer par jt from 100" above to 100" below sach sall section. Then, 1 regular centralizer
per B jis up to anticipated cement top.
Cementl: Lead Slurry: 156 Sacks (esl. TOC ~ 200" above Mowry)
High-garly strangih 50:50 Pozmix with defoamer. fluid loss addilive. disparsant 0 2% thixotropic additive % 13 #sk pot/fakes. Mixed
at 1445 gps. 2.61 cfisk 11.8 ppg

Lo} oo OlocbiAadicing JAY¥.31 Oarmit Pko xis




FINAL Environmental Assessment: BlackMedicine 24X-21, XTO Eneryy. Inc. June 2011

st Tail Slurny: 546 Sacks (est. TOC 200 above Dunham Salt)
itva G

dafoamier, Ak foz rsiardar 9 20 koo 5

292 Sacks  (23.7OC at lop of Mission Canyon}
fing agsnt Bioton redugsr, Rt loee additea,
3 57 oEskl 15.0 pog.

MOTE: Slerey volumes are based on 8" hofe + 50% excess (= 0.75" hole + 75% excess)

flour € 2% rsianis

gabah |

Logs: WD GRAROP. Mud fog.
Saction 4 - Laterai #12> 10,339 o 19,970 78 (ML)

Holg Size: &
<t Typically 9.5-6 7 ppg vming NaCL. i conditions warent use Calibrna fup fn 1.2 nogl
¢ biis.
T viind ard dirtectional tools. Drill cpen hole laterst per direcional plan to TO lergat. Max survey inlorvai i faterat i 977,
T vith DF & BHA. Run 4 172" 11.358 J-55 BT lner wi pre-drilled, 0,57 holes per 2 & below boliom-rost exiernal sweil pke.
follyest by 13.5% #-110 BT blank pipg wilh external swell packers (avandy spacad in opan hale. uiisss natural fraciures wers

1y avove fast

s hangarn
weell phrs Drop bal & vralt +7- ¥ v forii to sest
N o eonkbirm iner iangeris

i U, o kg oul st & gzs and spot FY¥Y in lateral (o activale
anger & top pki - test o+ 5.000 psi. PU & slecke-olf +8 40 &bz overfunder sling w
Rolgis off of finer banger. Girculzis hotioms-uz. POM LD liner salling lools,
Liner: {op: Bl

3676 - KOP 19,870 <— spaced ouf as clase to TD as possible

ey

Finalize Well >»>> Sel wirgline-sel, iwbing-ratreivable bridge plug with BHP gauges & top blonking plug in sl or 2nd jomt of
Run CBL - Disolace vertical sgclion of wellbors above plug with clean frine (the jower the WV e bat
tree ROMO.

127 Hirer baiow o oo,
LD OR. NDBOP & MU

Frepacid Sy: Ress 4, Lublers - B30

e EELD Btaethdadie s JAY3 Dacnnil Bro vl
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FINAL Environmental Assessment: BlackMedicine 24X-21, XTO Energy, Inc. June 2011

DIRECTIONAL DRILLING PLAN )
FBIR BlackMedicine 24X-21 TARGET
Location: SE SW Sec 21, 149N-91W TMD: 19,970 ft
Footage: 380 ft FSL 1660 ft FWL TVD: 10,085 ft
Elev: Graded Pad 2031, KB 2054' 9,898 NOW 928 EOW
Dunn County. ND i 250 FNL 2,637 FEL
Scale: 18q=100' : WH to BH Target Az 5.36
=== il
- XTO
.-" - !
: { ENERGY
200" Toe !
Set Back i
|
!
1
1
|
590 P el i
Selt Back i
T
Sec 16
T149N-R91W
- '. # :'.”:_; ':.:, :r S% 2.1
i e \ T149N-RO1W )
x N - .
) “‘ i Mg
T B \

BHL: 1,875 ft FWL 752 ft FSL
Coord: 215 E 372 N

Set Back 7" Casing: 10,339 FT MD
Az to Shoe: 30.00 Deg




FINAL Envirommental Assessment: BlackMedicine 24X-21, XTO Energy, Inc.

DIRECTIONAL DRILLING PLAN
FBIR BlackMedicine 24X-21

Location: SE SW Sec 21, 149N-91W

Footage: 380 ft FSL 1660 ft FWL
Elav: Graded Pad 2031', KB 2054'

Dunn County, ND

Scale: 1 sq =500

3 Q
- 1,000
2,000 -

3,000

4,000

5,000 -

TVD (ft)

6,000

7,000
8,000 |

9,000

I

10,000 |

June 2011

ENERGY

1
11,000 i-—v -t
~1,000 0

--------- e | v iy '

1,000 2,000 3,000 4,000
Vertical Section (ft)

5,000 6,000 7,000 8,000 9,000/ 10,000

11,000

7" Casing:

10,339 FTMD

BHL: 1,875 ft FWL
Coord: 215 E
Az to Shoe:

752 ft FSL
372 N
30.00 Deg

TMD:
TVD:

TARGET
19,970 ft
10,085 t

9,698 NOW

WH to BH Target Az

250 FNL

- 928 EOW

2,637 FEL
5.36




FINAL Environmental Assessment: BlackMedicine 24X-21, XTO Energy, Inc. June 2011

HORIZONTAL DRILLING PLAN - LATERAL NO.1

Company XTO Energy, Inc Target Inclination ]
Well FBIR Blackledicine 24X-21 Magnetic Declination
Build Rate 14.00 Target TVD _ 10,085
Relative Turn Direction E Target Azimuth| 536 | 3060 [t Akreitt
Turn Rate - Degh00 4.00 2545 Toralfutr . TargetCoordinates from Surf Loon|. 848 £ | 0086 M | 9,941 Vs
Date No.| DEPTH| Bil OL] DA[ INC. [ AzM [ CL. | TV.D. | VS. NIS EW DLS | B.D. | Walk | BRN
1 0] 1400 0.00 00|00 00 0.00 | o.m
| 2 9576] _14.00 8675.74 .00]  0.00 .00 0.00 .00 .00/ 14.01 |
0,689] _14.00] 0328.60 20047 10 14.00] 1400 23333 1400
i 9701] _14.00] 670144, 81| 070 N 40 14.00] __ 14.00 00| 14.00
I 9714.26 82| 187 91 14.00 .00 00| 14.00
6727.04 23| 299 Bl 4.00 .00 00] 1400
973977 04 4.2 52 400 A0 00 14.00
975243 28 N 382 00 .00 00 4
|__30.00] 9765.02 54 N 493 E 4
10 X 52| 12.86] 1143 K 643 E 4
11 16.20] 3003 12 .92 1625|1401 N 812 E 4.
12 18.00] _ 30.00| 12 9802.21 17.35 10.01 4
i3 19.80] 30.00] 2. 031437 24.99] 2095 N 1240 4
1 2160]  30.00] 12 14.37
5 2340]  30.00] 12. 16.83
6 2520] 3000 4947 E
17 2230 E
18 2501 €
19 23,40 E
20 31.85 €
21 35.36 E
12 39.08 €
3 1204 €
4 45.95 E
25 5143 E |
26 X 6546 E |
27 5.097] 1 R 10381 N | 60.03 & |
28 10,010 . £ t 29.10] 11180 N 6155 E
29 IG,OI.!‘ 14.00 9982.73 38.61] 120.04 N 89.3 |
30 10,038[__14.00 5991.08] 14338 12881 N | 74.
9999.42] _ 153.42| 137.20 73
10008.84] _ 1€3.70] 14810 N | 8L
10014.23]  17922| 15521 N_|_ 894
10021.29) N 9498 E
10028.01 N 100.48 E
1003438 106.04 E
10040.39 1172 E
10046.05] 235,00 203.52 17.50 E
10051.34|__246.72|_ 21367 23.35 €

N
0056.3 258.60] 223.95 N 2029 E
H
N

0060.81|  270.62| 23437 135.01 E 4.00] __ 14.00
0084, 282.79] 244.90 141.39 E 4.00] 14.00 X
0060.75| _ 295.07| 25554 14753 B 400! 1400 1
5 0072.14]__307.47| 26828 163,13 € 1500 1400 XT
40|30, 2, 007514 319.98] 27741 H_| 15893 € 74.00) 1800 X I |
7920 30.00f 12.! 0077.75| 332.57] 283.01 166.23 E 14.00 4
81.00 30,00 ...‘.2..,; 10079.96) 34523 29893 N 172.61 E 1~‘60| 4.0
82.80[__30.00] 12, 10081,77|  357.98] 31000 H | 17897 € 14.00| E
84.60| 30,00 129 | 10003.48]  370.74| 321,07 N | 18536 E 14.00 X
36.40)  30.00] 12 10084.19] _ 383.85] 33217 N_| 19147 E 14.00
§3.20| 30.00 1238 10084.20 39640 34328 N 193.19 E 14.00 4.
[END OF CURVE 19000 50066] 120 | 70084801 409357 SSCANIN | 20482 £ 14.00] ___14.00
CASMG SHOE 90.00 3000 20 10085.00]  42825] 315N | 21462 B 0.00
START TURN - 20.00 500 10085.00 929.25| 80476 N 464.62 E 0.00
- 29.44] 14.07 |  10085.00 ssr.ul 816.96 N_| 47160 E 400
14.07 10035.00 8928.2T N 4784 4.00 |
14.07 10035.00 435.1 4.00 !
14.07 491.80 4.00 0.00/
4.07 45323 400 0.00
4.07 504.66 4900) 000
14.07 | 510.91 400
14.07_| §17.03 E 4
4.07 §23.02 4
.56 407 523,69 4
m = 85 141]  -0.56) 4.07 53464 E 4.
? ol % [ 144] _ 0.56|  80.00 .24]_14.01 51026 € 4.00]
= =l E 67 144|056 0000|2268 1407 51506 E £.00|
[ 41| -0.56]  90.00]  2242] 14 55141 E 2.00] X
69 41| 056 _ 90.00] Z1.56] 14 355535 € 400 0.00
41] _0.56]  80.00]  20.99] 14 S S1ABE | 400 0.00
H4.4[__-0.55| 9000|2043 1. 10085.00 | 586.4 4.00
14. -0.58] 90.00 19.87 . 10035.00 37128 E % 4.00 -
4 -0.56 £0.00] _ 19.30| 14,07 10085.00 576.00 £ 4.00 |
74 56| 90.00! 18.7-5' 4.07 10085.00 N 530.58 E 4.00 r
75 -0.56) 90.00° 18.48 4.07 L 10085.00 !k 58504 E 4.00]
76 A|__-0.56]  90.00] 17.61| 14.07 | 1008500| 1 N | 58936 E 4.00 0.00
77 4| -0.56] __90.00] 17.05] 1407 | 10085.00 593.66 E 400 -1.00) 00
78 4, -0.56' 20.00 16.49] :%_ 10085.00 597.62 E 4.00 -4.00! .00
79 4. -0.56 90.00 15.93/ 4.07 10085.00 601.55 F 4.00 =4.00 .00,
80 141|056 _oo00] 1s 4.07 | 10085.00 605,34 00| 100[ ___0.00]
81 41| _0.56] _90.00] _14.30] 14,07 | 1008500 609.00 4.00 00 00 0.00)
82 144 -0.56] 90.00 14.24] 4.07 10085.00 1220.77| 1168.69 N 612,53 B 4.00 -00' +4.00! 0.00

Panat FAIR fiarkMadicine 24X-21 Permit Pka.xls
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S940] 1357 1407 0055000 t2aeee] 118235 0 | 61503 E 550 .00, 040
T4 07 fpessact 2463 118504 M | SiD0E 250 [ 950
1447 | 1008500 $rBis8l 120877 M | 67031 E 108 (X3 FX
1407 | 5008500 K760 1220.5% M | 62530 & 468 55

10085.00] 1242 &
£ R
407 131855 X
R 33,58 50
297 15.5%
27 60.67
AT X T4AE X
A¥ 0085.0 388.79, g |
37 9BSHC| 19085 i
14,07 ucai.ac}' 316,07 [
1407 [ jo085.00| 143103 E
1407 10685.1490 10T E .|
T RO | 1098505  Tegsab S L3
457 10885.00] 147232 T (X
1437 10085.0¢| 148739 E 7o
1487 10083.99|__ 150135 4 4.9
$4.97 i 10055800 “15igds [ 05-51
{487 iN035.a0;  1539.48[ 78 0 [ 213}
6427.3% 1005580, Badiai)  963a M .00




FINAL Environmental Assessment; BlackMedicing 24X-21, XTO Energy, Inc. June 2011

XTO Enerqy, Inc. FBIR BlackMedicine 24%.21
BOP STACK DIAGRAM Location: SE SW Sec 21, 149N-91W

Footage: 380 ft FSL, 1666 f2 FWL
Elev: Graded Pad 2031, KB 2054
Gunn County, D

Rotaling tlead

| P
Fleveliaa
Fillus Line ()— |
I Sall Mipple

Aniular Provemter
1Y % 5,000 PELWE Annstar Fravanier

I —
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1
. ;

Dual Ram BOF itiad items B ;T
11w 500 P3P S A —— T

——_— HCER Valve

L"t_ s Pams }__} /
i Lo .

37K Line (3,600 PSD) ____ -| 3% Lise anul Ve
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FINAL Environmental Assessment: BlackMedicine 24X-21, XTO Energy, Inc.

XTO ENERGY INC
H2S CONTINGENCY PLAN

FBIR BlackMedicine 24X-21

Location: SE SW Sec 21, 149N-91W
Footage: 380 ft FSL, 1660 ft FWL
Elev: Graded Pad 2031', KB 2054’

Dunn County, ND

Latitude 47.704142N
Longitude 102.336349W

June 2011



FINAL Enviranmental Assessment: BluckMedicine 24X-21, XTO Energy. Inc.

H28 DRILLING OPERATIONS PLAN INDEX

fi.

il

Vil

INTRODUCTION
A, Operalors Address and Legal Description of Well Sile

3. Direclions io Well Siie
C. Pursose of Plzn

LOCATION LAYOUT
Siles] ;\;}e\p
zrgral & Specific Area Maps

SAFETY EQUIPIMENT

A, Sately Equipment Provided by TOTAL SAFETY INC.

5. Tvpe of Equinment and Storaze Localions

L Mexdmum Number of Pecpie on Lecation at sy ong lire

OPERATING PROCEDURES

A Blowoul Prevention Measures During Driling
2 Gas Monitoring Eguipment

C. Crew rng and Prolection

0. Metalurgical Considerations

. Miud Program and Treating
. Wel Conirol Equiprazal

OPERATING CONDITIONS

rition of Yvarning Flags

. Cireulsing Cut Kick Hw/ait and Waight Method)
G, Coring Cosrations in H2S Bearing Zones

. Dxif: Starn Testing of H28 Zong

EERGENCY PROCEDURES
A, Sounding Alarm

7 ACHONs
of Per

0. Siens o e Taken
. Sompaiy snd Contest Personned

AST OF APPEMNIIGES

A, Erngrgency and Medical Faciitie
G, Lew Enforcernent Agenciss ang Fire Fighling Faciites
o
2 Governmenial Aaencias

£ Rodio and Teiavision Bations

£E A

RESIGMETS AND LANDOWMERS
£, Radius of Bxposura Map with Residances
B Rasidents Within Radius of Exposure end

Shown
T

Valashons MNuinberss

Jine 2011




FINAL Environmesital Assessment: BlackMedicine 24X-21, XTO Eneigy, Inc, June 2011

I INTRODUGTION

A, OPERATOR'S ABDRESS AND PHONE
XTO ENERGY, INC.

20 BOX 1568 or 35329 Highway 23 - § miles ast
SIDNZY, MT 58270

40E-482-40G0 (24 HRLH

B, DIRECTIONS TO WELL SITE
From Mandarae, MND: 15.3 mi ESE on BiA 12, 1.7 mi NNE on BIA 13, 5.0 mi E <N x ME
an 19t SENW (BIA 131, 2.75 mi SE x S on upgraded, sxisting, Z-track into iocation

C, PURPOSE OF PLAN

The purpose of this plan is fo safeguand the lives of the gublic, contract personnet and comparty HErsennet
in the aven! of ecuipment failure or disasters during drilling or completion cparations in formations which
may contain Bydrogen Suifide Gas, HZS8

As a precautionaty mesasure, hls H2S Confingency Plan has been preparsed lo assure the 2
concet should @ disastar ocour. Howaver, the Operator's on-sile representalivg may have s
malerials and practices for the drifliog or completion of {his well, which supercede the mininum
raquiramanis &5 ouliinad in this plan.

m o

1




FINAL Environmental Assessment: BluckMedicine 24X-21, XTO Energy, Inc.

Il. LOCATION LAYOUT

A. LOCATION MAP

FBIR BlackMedicine 24X-21

planned Pad =400'x 600"

. Skid Houses
A -sarety trailor

Briefing Area 1
AP
Lined Cuttings Pit
175' X 50' X 14' AP
ap ap TR
A & = ]
ap S ap
3 AP
2
kK M
- 'g sl AP
=
G AP
@
AP

Briefing Area 2 /\ e
conditions
s5ign

MAP KEY g
E S WIND SOCK <

M H2S MONITOR

AP 30 MIN SCBA PACK

ap 5MINSAR W/ EGRESS
§ H2SSENSOR

June 2011




FINAL Envirenmental Assessment; BluckMedicine 24X-21, XTO Energy, Inc.

1

SAFETY EQUIPMENT

Al HES ralaiad salely equipment must be instalied, tesied and operational at 5 depiit of
800 feet abave, or 3 days prior to penetrating the first zone expaclad to contain H2S
Lwhichevar comes first).

£

i)

e

LA

SAFETY EQUIPMENT PROVIDED BY TOTAL SAFETY IKC.

Sefaly Irsilar wi 10-380 CF. eylinder alr supoiy syslem
Suificiani Inwe-prassuse airlineg hose with quick cennacls

Sy

line mash wiemergancy escaps cviinders

. Bevan 30 minuie self contained breatiing aoparalus

Alriing manifolis and gir pack stends bo accompany alr packs

a wnosocks, frames snd poles

Trygen powered resuscilzlorn

. One ael of signs

O 36 unit

. Ong 30H fire axdiinguisher

. One slegichar

e guin wizhells {sunplied upon seguesh)
Gasten pump vpe gas delactor wiial range of H2S detector whes
One air cylindec wiregulzior and fitter hose v Lriefing area 42

F2S 2nd b aras gigns

alacironie monior wisknlosion proot warning ¢

[+3

dkional egvipinent - added as nesdad.

v B2 [Sullur Dioside) poriable delecior [supnlied i or when H2S i being figran)

June 2011




FINAL Environmental Axsessment: BluckMedicine 24X-21. XTQ Energy, Inc.

B, TYPE OF EQUIPMENT. AN STORAGE LOCATIONS

1, Thars will be six Scoll airiing masks on location. Five will be locsted on the rig fleor
with access 1o the shaia sheker. Gne will be locaied in the derrick. Each mask will |
zn aasity sooessible si Hing hoss,

a seven J0-micuie saif-coniained brealhing apparaius on lecation. They
| as folicws: one af Ogerator's raprasentative’s trailer, one 2t Tool

' frea £1 0%¢ at Briefing Area X2, ona at rig dog house

sreinvay, one sl nud lngger's eailer 2l ong at hopper area.

A ;. gas delecior wilh iow and high range d
i

4. Two clepred,

fing aress will be dasigned a3 Saofg Biefing Arezs it &

i vowind is dasignated o3 Safely Briefing Arza #1. Ihan
parsanne! must assemble al this upwind srea for instructions from their

£, The H25 Safetly Trallar will contain = cascade syslem of (10) 380 C.F. air cylindzrs

frize .i<, '“onlvnl_cus air sucni‘f te air lines lccaled on the rig. 1will 2150 contal
nd one sireleher, ona 38 unit first 20d ki, ong
vilt have & windzook or slrgamar to

7. Two ctivar win 2ka will b2 instalizd eo ag o by visible frov ail

ing sian will b displayed aiie ioocadnn an

&, Aowell condition wa

£ncy telephone numbers will be kepl on rig floor. Lol pusher's rgie”
te reprasentative’s (railer and in the Salely Traier

Y harrcade will be availal 5 anirence to location should gn emergs

a3t oates, & vahicle wi ¢ lo block ihe enirance.

menien will 2 ocatad |
hals shaker, snain i

ne thres sonsons will

ine hat nippla.

i
—\?S

i H2S concenieatic 2
unter e rig ficar o dizperss possible zcepmulations of HEZS

e, Any e i s necessary o flare gas conle
used o deisrming 02 concentigtions

v H25, 2 Sukir Dioxide moniior w

o MAXIUY NUMBER OF PEOPLE OM LOCATION AT ANY ONE TIME

| be 2 maximum of 13 pesfsone on lecation at any one tme, uniess ar‘di‘ic-n..é
2 provided during special ooerations where morg than 13 persons will e on

June 2011




FINAL Environmental Assessment: BluckMedicine 24X-21, XTO Energy, Inc. June 2001

V. OPERATING PROCEDURES

A, BLOWOUT PREVENTION MEASURES DURING DRILLING

1. Bfowoul Frevention Reouirements: 4l BOP equipment shall meset the American
Palroleurn Insitute spacificalions as (o matedals acoeniable for M2S service snd 1ested
accordingly (or to BLAJ spacificalions).

2. Diilling Sliing Reguiraments: All drill string cornponents are o bha of maiedal ihal
mess he Amarican Petrelewr Instiivie’s specifications for H2S service. Al diff string
compananis shauld e inspectad to 1ADC crilice! service specifications prior lo renning in

wen,

B. GAS MONITORING EQUIPMENT

A conzinunus F28 detection system . consisiing of three H2S detectors and an

visust warning system will be in operation during all phases of this HiS
Juncy Plan. The delection systen will be adjusted and catibrated such that an

b sesure of 10 ppm or highat {8l any sensor) will trigger the visua! por niing

3, g0 an H2SG exposwre of 15 ppm o higher {al any sensers will Ifgger the

n {wailing or yelping siren) of the warning system (fe. H235 continually

al or sbove threshold levels). A Uained operator or H28 supervisor witl moniior

=

Z. When approaching or sompieting H28 formations. orevanambers may sitach S-hour
alaclronic b

128 persenngt manitors 1o s persen,

C. CHREW TRAINING AND PROTECTION

ing at the veell site will be progerly treined in accordance with the
ring reqoiramenls outlined in the AR Recommendad Prastices for Sale
ails Contzining H2S. The tiaining will include, but nol be lirmited (o, the

al informalion ancuf H28 and S0O2 gases

iz Mazerds aszociaied with H2S and 502 gasas
o Bgfaty eguipment on location
d P vae and care of personal proteclive eguipment

nal procaduies in dealing with M28 gas
uaiion procaduess

i 2id, reviving an M28 victim, oxicity, o

b unsies Safe Briafing Aress

i Buoddy Sysizm
1

|

i. Ragulations
.. Review of Diiiting Onerations Plan

2. Indtial Gainng shall be completed whan drilling raaches a depth of 500 shove or 2
e o penelysting (whichaver comes first) tha first zone éon(ammr or supeciad o

Ky HES and well senlrol diifls for 2l personna! on eath working craw shaif e
Gonduied. o -

L

4.5 safely prolection
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0. METALLURGICAL CONSIDERATONS

. Slesl doiit ploe vsed in H2S environments should nave yiald sirength of 85.000 psi or
lass dus fo poteniial ernbritliement problerns. Drill stem joints near the iop of the drill
string are norragly undar the highest stress levels during driliing and do not have e
protzclion of sievaled down hoie lemperstures. These fectors should be gonsidered in
design of e diill shing.

Preszutiong should ba takan to minimize drill string stress caused by condilions such as
excestiva dogleg severdly. imprepsi lorgue, whip, abrasive weas or fool joints nd joint
imbalznoe. American Pelroleamn institute, Bulletin KR 76, will be used as a gudeding lor
delli siang precautions.

sior inhinilora may be apoked to tha drill pipe or ta the mud syslem as an
adcitiona s97eguard.
o

vardors should meast o excesd tha racommendations for HZS sarvice &3

tetast sdition of AP 873

| Blowsut ¢

i
3
sal foril: 7

E. MUD PROGRARM AND TREATING

ang analysie of suliides in the roud and mud fillzates will be carrigd cut
rescribed orocadures.

Tha mud system will be pre-treated with Zine Carbonale. lronile Sponge or similar
] of M2S control orior to driling into the H23 beering formation. Sufficient
P sorrosion inhibitor should bz on localicn lo teal tha ¢l sting during Dl
Cperstions. Additicnally, Acua Amimonia shauid b on hand io freal the dil
protection, should HZ3 be encounigrad while lripping the dridl string

am lesting

shall be located a3 far from the ope
nensate for wind changes.

s mouih shat! be looated not less than 135 fr
saigni unlees targated wilth running tees.

sonieoied Choke: A remals contralfzd choke shall be inslailed for all H2E
Hers feasible for complation aparations, Aremoie contoled valve mey o
thiz requiremant for corepletions operations.

3%

retors and rolating heads shall be instalied and opereble for 24
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V. OPERATING CONDITIONS

A Well Condition Sign and Flag will be posted on all access roads to the location. The
sign shall be legible and large encugh to be read by all persons entering the well site and
be placed a minimum of 200", but no more than 500, from the well site to allow vehicles
to turn around al a safe distance prior to reaching the site.

A. DEFINITION OF WARNING FLAGS

2 Condition Yellow: Potential Danger. Any operation where the possibility of
encountering H2S exists and in all situations where concentrations of H2S are detected
in the air below the threshold level (10 ppm).
a. Cause of condition:
*Circulating up drill breaks
*Trip gas after trip
*Circulaling out gas on choke
*Poisonous gas present, but below threshold concentrations
*Drill stem test
b. Safety Action:
*Check safely equipment and keep it with you
*Be alert for a change in condition
"Follow Instructions

a. Safety action:
“MASK UP. All personal will have protective breathing equipment wilh them.
All nonessential personnel will move to the Safe Briefing Area and stay thera
until instructed 1o do otherwise. All essential personnel (those necessary o
maintzin control of the well) shall wear breathing apparatus to perform
operalions related to well control.

b. Order evacuation of local people within the danger zone. Request help from

local authorities, State Police, Sheriff's Dept. and Service Representative

c. The decision to ignite the well is the responsibilily of lhe Operator’s on-site

representative and should be made only as a last resort, when itis clear that:
“human life is endangered
‘there is no hope of controlling the well under prevailing conditions

B. CIRCULATING OUT KICK (WAIT AND WEIGHT METHOD)
if it is suspecled that H2S is present with the gas whenever a kick is taken, the wail and
welght mathod of eliminating gas and raising the mud will be followed (below):
a. Increase density of mud in pits to 'kill' weight mud.
b. Open choke and bring pump to initial circulating pressure by holding casing
pressurs at original value until pump is up to predetermined speed.
c. When initial circulating pressure is obtained on drill pipe, zero pump stroke
counter and record time.
d. Reduce drill pipe pressure from initial circuiatingbrsssqre to final circulating
pressura by using pump strokes andlor time according to'graph
e. When kil weight mud is at the bit, hold final circulating pressure uniil kili weight
mud is to surface. L U
f. When the well has been put on the choke and circulation has been estadlishid.
the following safaly procedures must be initiated: t
*determine when gas is anlicipated o reach surface
‘move all non-essential personnel to Safe Briefing Area
*check out proteclive breathing apparatus to all remaining personnet
(apparatus is to be kept with them until the kick has been completely

June 2011
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Wi

circuizied oul}

‘mug men wili sez Hiat the propar amount of H2S scavenging chemical isin
iha touxd and racord lirnes checked

‘snsure ignition fiare is buming and valves are open fo designated flere
siacks

C. CORING OPERATIONS IN H25 BEARING ZONES

'~na5 p"o safive hreathing apparatuz will bs wom from 10 to 15 slands in advance
= narrel. Cores to ba wanspened should be seaied gnd mar
ce of H2S.

ay enow ("wtfon Flag v4iil be fiown 3t the well conditicn sign.

b The *NO SMGRING™ rule will be enforced

c
“30

L. DREL STEM TESTING OF H23 ZONES

The DST subsurfacs squipment will he suitabia for 23 senvice as recommandsd by

425 zove will be conductad in daviighi hours

3 All non-zssardal gersenngl will be moved to & sstablished safe Gostion.

PO SMCRING rele will be anforces.

5. D87 Auids witt he sircuiated through 2 remots confrofied choke and 2 sapacaior o
¢ of A continucus pilod light will e wsed.

ow or e flag will be Bown 2t enlrance 1o locelion depe

ing on present gas

rtad. use Agle Amnmons for neutraiizing the Loxicily of HIS fror ol strfng.
Agqpig Ararnonia o he on loeation even if not used for D37

8. On compiztion of DST, i H2S contaminated formation {luids or gases &
oo ars will Dz maskaed up beforg test vaive is removed
g 2" condion uniil such tims el regdings in work area do 0ot

EMERGENCY PROCEDURES

Al SOUNDING ALARI

e in the minds of all g personne! that the sounding of he
g - 25 1S PRESENT and gveryons is 10 procesd Lo s
¢ statior: and the sontingency plan is pul inta effect.

DEILLING CREW ACTIONS

Al don thelr protective Dreathing apparalus. The il {2k
4

tions as indicated in oporaling pracedures

7. The Buddy sysien witf be implemenied. All parsonned wil
the Operaior's = repressniative.

upon giractions frem

ace non-assentizl parsonna! o location, ey will move oif tncaiic

eii condition 1

£y WAl e

June 2011
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dispiayed al ine anlrance lo the location,
€. RESPONSIBILITIES OF PERSONNEL

1 In order oo assurs the proper execulion of this plar, it is essential thal one person be
responsible far and in complete charge of implemanting these procedures. The
rasponsibg person will e ag follows:

a. The Qperator's on-site represeniative {consuliant) or his assistant.

5. Contract Toot Pusher.

. STEPS TO BE TAKEN

{ihe main offica(s) of the Oparslor &/cr the Rig Contractor as listad in this pian
(k]

he quickest means of cormunicalions

4 The Fig Condraciors rig suparintendant will
immediste danger. Ha will begin by telephoning

assign @ rasponsible ciewrember (o proceed in the svacuation off locel rasidenis.
arivel the Sheril's Degariment and safty equipment coniracior's personnel will aid
uritigr avacuation.

. COMPANY & CONTACT PERSONNEL

s Driling Supt Giiice 408-482-6508
R Home T01-572-8067
Call TO1-570-2535

flice A0E-310-3285

Home 35-513-5955

Cail 406-65¢-8563

761-482-6640
7531-318-2707

701-572-6704
70:1-385-4897
F31-848-6227

5 Pairclaum Expernence — Diilling Consultants
Pele Pelarson Qf

FO1-774-8357

e
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F. LEAK IGNITION
lesk Ignition Procedura: {usad ioignile 8 jeak in the event it becomes necessary to
proieot the public}

1. Twao raen, the Operator's on-site reprasentative and the Centractor's Drig
Superintendert or safely equipment provider's representative, wearing self-contained
wigusure demsnd air mesks must delgraune ihe peemeter of the flammeable area. This

o

siould he done with cne man using an H25 datector and the ofher one using & i
abie gas detector. The fammeble permelsr should e sstablished at 30% 1o 40% :

iower farmmable limils.

5

2 Alier the finmmable perimeler has been established and s employess and cltizens

-wind graz of

wnstar and fire a flare indo the arza. I the leakisn'lionited o
move in 30 - 40 fegt 2nd fire again. Continue moving in and firing untd i
of the larmmable gas delscior indlicates the
arga. If routle is incurrad in igiting leak by B
icel lo ench side of the arsa where you nave bae i stilt no ignition is

het ignitz the coppar ling burner and push it into ihe jeak grea. This shoutd
i ignition. 1 ignition is not possible dus to the makeup of the gas, e toxic
stel must be aslablished and maintsingd it ensure evacualion s complal
2 uniil the ermgrgenay is sacure.

3. The fallowing squipmeant and man-powsr will e raguirad o sugnoi ihe 1

gnttion &a

demand air packs.

ropes led 1o the igriton team.
r a clear arsa sguipped wilth air 2atis
ans hollle with copoer fine,

o Twe
g, Two mer
& Podabi

4 Tie oerzon with the finsl aulhority wiil then ignile the well,

. GEMERAL EQUIPMENT

i

i, The ona thatis

will ba designaiad ss the "

oo
G g Aras #1

nole in e ep

4 deacks wilt be instalied,
S ning sign will be displayed
5. Acdist of emergency eleshone nuiniers will be ke rig floor, ool pushers

angd the Opa

:lov's on-sie represanlativa’s o

7 Twoz ades will be aveiiablie to Dok the

& An unduiing high and iow piteh siven will b2 Inslalled.

. A lzlept 1 OF £
culguing com

~obfie phone will be availabls
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Vil. APPENDIX

A, EMERGENCY & MEDICAL FACILITIES:

NORTH DAKOTA EMERGENCY ASSISTANCE: 800-472-2121
AMBULANCE SERVICE:

BELFIELD, MD 911
DICKHNSON, 8D 211

SIDNEY, MT A06-488-2160
TIOGA, KD 701-664-2200
WILLISTOM, ND Q11
WATFORD CITY, NE T01-444-3515
KILLDEER, MANNING, ND 911

HOSPITALS:
SIONEY HEALTH CENTER - SIDNEY. MT A08-485-2100
RCY MEDICAL CEMTER - WILLISTON, MD T01-T74-7400

SENZIE COUNTY MEMOGRIAL HOSPITAL - WATFORD CITY 701-849-3000
ST. JOSEPH'S HOSPITAL - DICKINSCN, ND FOH-225-7200
TIOGA MEDICAL CENTER 701-668-3628

B, LAW BENFORCEMENT AND FIRE FIGHTING AGENCIES

. . 911
DICKINSON. ND 911
SHINEY, MT 211 OR 4056-433-2808
i ZIE COUNTY 701-444-3654
TICGA - WILIAMS COUNTY 911 OR TO1-064-2514
WATFORD GiY, ND 911 OR  701-842-2400
MANRENG, MDD SHERIFF g1 OR 701-573-4449
DER, ND 91
0, WD 701-586-3500
BELFIELD, ND 811
DHCKING TR, ND 911

406-432-1122
704-664-2200
TRORD GITY, NEY 701-842.3514
WILLISTOR, NE 911

C. WELL CONTROL SPECIALISTS:

BOOTS ANE COOTS 7132318684
RED ADAIR COMPAMY NG T13-463-0230
WD WELL COMTROL T1-363-5481
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£ GOVERNMENTAL AGENCHES:
STATE WATER COMMISSION

NG

V¢ OF ENVIROMMENTAL ENGINEERING

T FOREST SERVICE RANGER:
1, D

BUREAU LARD MANAGEMENT:
EACKI SO, 8D

U.E G OF ENGINEERS:
= ND

CIL 7118 DISASTER REPORTING:

B, RADIO & TELEVISION STATIHONS:
WKEYZ AW GED

KYYZ A 85 -

1S3

KRRE FM

KUY TV

KD T

KOOD Y

-+ DAKOTA STATE DERARTMENT OF MEALTH:

701-224-4940

T01-224-2960
TOTTY-2031

7015547411

BO0-424-8802

June 2011
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Vi, RESIDENTS AND LANDOWNERS

AT MILE RADIUS EXPOSURE MAP

B, RESIDENTS WITHIN 1 MILE AND PHONE NUMBERS

No paimanant dwaellings within 1 mile rzdius of weli
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MULTI-POINT SURFACE USE & OPERATIONS PLAN

B.

Al

wh

KTO ENERGY, INC.

FBIR BlackMedicine 24X-21
"BIA Lease # 7420442155
SEMSWY, Section 21, T149N. ROIW

Bunn County, North Dakota

EXISTING ROADS -
The proposed well site is staked and four {4) 200-foet reference stakes are present.

From Mandaree, North Dakota proceed in an easterly direction along BlA 12
approximately 13.3 miles to the junction of this road and BIA 13 fo the northeast: turn
left and proceed in a northeasterly direction approximately 3.0 miles to the junction of
ilsis road and an existing twe-track road to the east; turn right and proceed in an
casterly, then southeasterly, then southerly direction approximately 2.8 miles to the
proposed location.

Access roads - All roads are labeled on Topo Maps A and B.

Lxisting roads will be maintained and kept in good repair during all drilling and
conpletion operations associated with this well,

Total distance from Mandaree, ND 1o the proposed well location is approximately 23.1
mifes.

PLANNED ACCESS ROADS - Refer to Topo Map “13”

Approsimately 12,425 of new road construction will be required for access fo the proposed
FBIR BlackMedicine 24N8-21 well location.

L.

3

4.

Width - fowrteen (14) foot running surface with a sixteen (16) foot sub-grade, crowned
and ditched.

Construction standard - the access road will be consiructed in accordance with roading
guidelines established for oil & gas exploration and development activities as referenced
in the joint BLMAISES publication: Swrface Operating Standards for Oil and (Gas
Fxplovation and Development, Fourth Edition and/or BLM Gold Book.

Al topsoil will be stripped from the aceess road route prior lo performing any further
construction activities thereon. The salvaged topsoil will be stockpiled apart from
subsoil materials for future reclamation ol the access road right-of-way. The topsoil will
be covered in matting and/or seeded to prevent erosion and maintain fertility.

IF soils along the access road route are dry during construction, water will be applied to
the road surface to facilitate soil compaction and minimize soil loss as a result of wind
erosion.

Maximum grade - cight (8) percent or less.

Tarnouts - as deemed necessary

June 2011
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XNTO Energy, Inc.

FBIR BlackMedicine 24X-21
Surface Use & Operations Plan
Page 2

6.

Drainage design - the access road will be upgraded and maintained as necessarv to
prevent soil erosion and accommedate all-weather traffic. The road will be crowned and
ditched with water turnouts installed as necessary to provide for proper drainage along
the access road route.

Culverts, cuts and fills ~ five (5) culverts will be required along the new access road as
shown on Topo Map B. Three (3) culverts will be required along the existing {wo-track
road, which will be upgraded according fo roading guidelines established for oil & gas
exploration and development activifies as referenced in the joint BLM/USFS
publication:  Swrfce Operating Standards jor Qi and Gas Exploration and
Developient. Fourth Edition and/or BLM Gold Book

Surfacing material - the access road will be surfaced with gravel or scoria puschased
from a lecal contractor having a permitted source of materials within the general area, as
required by the Authorized Officer. Bureau of Indian Affairs.

Gales, cattle guards or fence culs - one (1) cattle guard will be required at the beginning
of the new access road and one (1) cattle gaard will be required at the entrance to the
location as the entire focation will be fenced for drilling and completion operations. See
Figure #1 and Topo Map B for the location of the eattle guards.

a. The catile gnards will be installed in accordance with roading guidelines
contained in the joint BLMAUSES publication: Surfuce Operating Standards for
Chl and Gas fxploration and Develapment, Fourth Fdition andior BIA Gold
Book.

b, One (1) fence cut will be required in an existing fence,

Road maintenance - the road surface and shoulders will be kept in 2 safe and useable
condition and wiil be maimtained in accordance with the original construction standards.

All drainage ditches and culverts will be kept clear and free-flowing, and will also be
maintained in accordance with the eriginal construetion standards.

‘Fhe access road right-of-way wiil be kept free of trash during all operations.

1. The proposed access road route has been centerline staked.

EXISTING WELLS WITHIN A ONE (1) MILE RADIUS -

1.

Existing Wells - Refer 1o Tope Map C showing the location of the proposed swvell and
the point of radius for the one mile area of review,
a. Water wells - none known
b. Abandonad wells « none known
¢. Temporarily abandoned wells - none known ©
d. Disposal wells - none known ¢
€. Drilling wells - none kriown ’ ;
f. Producing wells - none known S
8- Shut-in wells - none known 4 v
h. Injection wells - none known :
i. Monitoring wells - none known

Jusie 2011
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XTO Energy, Inc.
FEIR BlackMedicme 24X-21
Surface Use & Operations Plan

Page 3

D. LOCATION OF EXISTING AND/OR PROPOSED FACILITIES OWNED BY XTO
ENERGY, INC. WITHIN A ONE (1) MILE RADIUS

1. Existing Facilities

a
b.
¢
d.

Tank batteries - nomne.
Production facilities - none.
Oil gathering lines - none.
Gas gathering lines - none.

2. New Facilities Contemplated

a.

All production facilities wilk be located on the disturbed portion of the well pad and
at a minimum of twenty {25} feet from the toe of the back slope or top of the fill
stope. See Figure #1 and Figure #2 for plats depicting the original contours of the
!ocation and the proposed cuts and fills and the typical cross sections for the
ocation,

Production facilities wilt require a working area approximately 30¢” X 500’ in size
and will generaltly consist of a pumping unit at each well head, tank battery, heater-
treater and emergency/flare pit.

A berm will be constructed completely around those production facilities designed
to hold fluids (i.e., production tanks, produced water tanks and/or heater-treater).
These berms will be constriscted to hold >110% of the capacity of the largest tank
plus one full day’s production, and is independent of the back cut. See Figure #3
for a diagram of the proposed facilities.

Load out fines will be located within the tank battery berm and will have a drip
batrel with steel mesh guard instailed under the outlet.

3. Pror to the commencement of drilling operations, the FBIR BlackMedicine 24X-21
well focation will be fenced, having four (4) strands of barbed wire held in place by

tetal side posts and wooden corner “H™ braces in order to protect both livestock and
wildlife.

4. During drilling and subsequent operations, all equipment and vehicles will be confined
{0 the access road and any additional areas which may be specified in the approved
Application for Perimit to Drill.

5. Reclamation of disturbed areas no longer needed for operations will be accomplished by
grading, leveling and seeding as recommended.

E. LOCATION AND TYPE OF WATER SUPPLY

1. Tresh water for use in drilling operations will be obtained from the water supply close to
the town of Killdeer, North Dakota.

June 2007
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XTO Eneray, Inc.
FBIR BlackMedicine 24N.2]
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F. SOURCE OF CONSTRUCTION MATERIALS

1.

Atty construction materials (gravel or scoria) which may be required for surfacing of the
drill pad will be obtained from a private contractor having a previously approved source
of materials within the general arca.

G. METHODS OF HANDLING WASTE MATERIALS

1.

Cuttings - the drilled cuttings will be deposited in the cuttings pit as shown on Figure #1
and Figure #5. 'The cuttings pit will be designed fo prevent the collection of surface
runoff and will be construsted entirely in cut section of the well location (see Figure #1)
If active drilling is not oceurring, the cuttings pit will have nylon netling placed over the
entite pit to prevent migratory birds and other wildlife from entering the pit. A
maximum mesh size of 1.3 inches will allow for snow loading and will exclude most
birds. The netting will be placed at least five feet from the top swrface of any pit fluids
to prevent the mesh from sagging into the fluids during snow loading events or high
winds. The cuttings pit will be appropriately fenced 1o provent access by persons,
wildlife or livestock. Three non-working sides will be fenced during drilling operations
and the fourth side will be fenced once drilling and/or completion rigs have been moved
off location.  If completion does not ocour immediately subscquent to drilling
operations, the fourth side will be fenced immediately upon drilling rig release.

Reclaiming and backfilling will oecur when completion operations are finished by
solidifying the cuttings pit witl fly ash and burial in accordance with North Dakota
Industrial Commission, Department of Mineral Resources, rules and regulations.

Drilling fluids utilized in the fresh water mud systems will be containad in stee! tanks.
Drilling fluids utilized in the oil-based mud system will be contaired in steel tanks on
location. During drilling, there will be a 2 berm surrounding the oil based mud tanks.
Alt free fluid will be reclaimed from the cuttings pit before solidification.

Produced fluids - liquid hydrocarbons produced during completion opérations will be
placed in tanks on the focation.

Any spills of oil, gas, salt water or any other potentially hazardous substance will be
cleaned up and immediately removed to an approved disposal site.

Sewage - portable, self-contained chemical toifets will be provided for human waste
disposal. As required, the toilet holding tanks will be pumped and the comtents disposed
of i an approved sewage disposal facility.

Garbage and other waste material - all garbage and non-flammable waste materials will
be contained in a self contained, portable dumpster of trash cage. Upon completion of
operations, or as needed, the accumulated rash will be hauled off-site to a state
approved sanitary landfiil. S

¢

Used motor oil (change oil) will be placed in closed containers and disposed of at an -

authorized disposal site.

June 2047
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Surface Use & Operations Plan
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No trash will be placed in the reserve pit.

Immediately after removal of the drilling rig, all debris and other waste materials not
contained in the trash cage will be cleaned up and removed from the well location. No
potentially adverse materials or substances will be lefl on the location,

Hazardous Materials — XTO Energy, Inc. maintains responsibility for recognizing and
handling hazardous materials. Al hazardows materials will be handled in an appropriate
manner o minimize the potential for leaks or spills to the environment. All spills of
reportable quantity will be contained, reporied and cleaned up in accordance with State
and Federal regulations.

H. ANCILLARY FACILITIES

None anticipated.

1. WELLSITE LAYOUT

1.

Figure #1 shows the drill site layout as staked. Cross-seclions have been drafted to
visualize the planned cuts and fills across the proposed well location (refer to Figure #2).
All topsoil will be stripped from the location (inchuding areas of aut, fill, and/or subsoil
storage} and stockpiled in two separate areas for future reclamation of the well site. The
topsoil will be covered in matting and/or seeded to prevent erosion and maintain
fertility. Best Management Practices including matting and straw booms/waddles will
be used to aid in prevention of soil erosion. Fill slopes shall be covered in matting
inmediately.

Figure #5 is a diagram showing a typical location layout. No permanent living facilities
are planned on the FBIR BlackMedicine 24X-21 well location.

All equipment and vehicles will be confined to the approved areas in this Application for
Permit to Drill (i.e., access road, well pad, spoil and topsoil storage areas).

The cuttings pit will be lined with a minimum 12 mil liner and designed to maintain a
iwo foot firee board. See Figure #7 for a spec sheet on the proposed liner.

Prior to the commencement of drilling operations, the entire well location will be fenced
with four (4) strands of barbed wire. The fencing will be maintained until such time as
the well bore has been physically plugged and abandoned and the well location has been
successfully reclaimed,

Any hydrocarbons on the pit will be removed as soon as possible afler drilling
operations are completed.

J. PLANS FOR SURFACE RECLAMATION

June 20117




FINAL Environmenial Assessment: BlackMedicine 24X-21, XTO Energy, i,

XTO Encrgy, Inc.

FBIR BlackMedicine 24X-21
Surface Use & Operations Plan
Page &

1.

Rat and mouse holes will be backfilled immmediatehy upon release of the drilling rig from
the location.

The cuttings pit will be solidified with fly ash as soon as possible after rig release and
the Hner will be folded over and the cuttings buried on site.

Producing Qperations:

a. Backfilling, leveling and re-contouring are planned as soon as possible afler
cesgation of drilling and completion operations.

b. Al disturbed surfaces (including the access road and well pad areas) will be
reseeded using a seed mixture to be recommended by the Authorized (Mfficer,
Bureau of Indian Affairs in consultation with the swface aliottee as appropriate.

Abandoned Well Location:
a. Upon final abandonment of the well location, both the access road and well location

will be restored to approximately the original ground contour(s) by replacing the fill
material into the cut and over the back slope.

SURFACE OWNERSHIP

The well site and aceess road are situated on Allotted lands within the Fort Bertheld Indian
Reservation. The owners of these lands are:

Tillic Walker
620 1% Street North
New Town, NI 58763

Reba Walker
2052 Ontario Lane
Bismarck, NI> 38301

Carey A, Walker
2602 18" Street South, Apt. #308
Fargo, ND 58103

[eah A, Walker
P.O. Box 1127
Black River Falls, W] 534613

Thomas 8, Walker
P. 0. Box 430
Belcourt, ND 38316

Hattic T. Walker
P. . Box 1127
Black River Failg, Wi 54615

Hans Walker, Jr.

June 2011
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XTO Energy, Inc.

FRIR Blackdvedicine 24X-21
Surface Use & Operations Plan
Page 7

1700 Maple Hill Place
Alexandria, VA 22302

OTIHER INFORMATION

i, Surface Use Activities:

&

The primary surface use is for livestock grazing.

2. Proximity of Water, Occupied Dwellings, Archaeological, Historical or Culturat Sites:

a.

The closest source of permanent water is Lake Sakakawea, which is located
approximately 2.0 miles east of the proposed well location.

XTO Energy, Inc. will be responsible for informing all persons associated with this
. 8. . . ormng all p : :

project that they will be subject to prosecution for damaging, altering, excavating or

removing any archaeological. historical, or verlebrate fossil objects or site(s).

If archaeological. historical or vertebrate fossil materials are discovered, NTO
Energy. Inc. will suspend all operations that further disturb such materials and
immediately contact the Authorized Officer.  Operations will nof resume until
writfery authorization to proceed is issued by the Authorized Officer.

Within five (5) working days the Authorized Officer will evatuate the discovery and
mform NTCO Energy. Ine. of actions that will be necessary to prevent loss of
significant cubtural or scientific values.

NTO Energy, Inc. will be responsible for the cost of any mitigation required by the
Authorized Officer. The Authorized Officer will provide technical and procedural
guidelines for the conduct of mitigation, Upen verification from the Authorized
Officer that the required mitigation has been completed, XTO Energy, Inc. will be
allowed to resume operations.

3. Additional Requirements for Operations on Swrface Estate Administered by the Bureau
of Indian AtTairs:

a. XTO Energy, Ine. will be responsible for weed control on disturbed areas within
the exterior limits of this permit and will consult with the Authorized Officer,
Burcau of Indian Affairs andfor local authorities for acceptable weed control
measures,

June 2011




FINAL Enviramnental Assessment: BluckMedicine 24X-21, XTO Energy. Inc. June 2011

Lessee’s or Operator’s Representative and Certification

FBIR BiackMedicine 24X-21

SESVY, Sec. 24-T149M-ROTW

Dunn County, North Dakota
fease No, 7420442155

KYO Energy, Inc.
7114 W Jefferson Ave.. Suite 305
D-’—n"'-“ Colorado 80235

QPERATORS REPRESENTATIVES

Parmit Matters: J. Michael Warren (303.863.6243)

Dritling Matiers: Ross Lubbers (405-319-3285}

Completion Matiers: Doug McCrady (303.969.8238)

On-Sile Masting Representative: Kal Beckman (406.482.4000)

CERTIFICATION

{ neraby certiy that |, or somaone under my dicect supervision, have inspected the ¢rili site and
access routs proposad harein; thet | am famitiar with the conditions which q,urmhﬂ; axist: that |
have fuil knowledge of siate and Federal laws applicable to this operation; that the sts
made in this APD package are, lo lhe hest of my krowledgs, true and correch; and !*
assooiated with the opsrations propesed herein will be pedommed in r‘owformy with this APD

pack anad the terms and condifions under which it is approved. | ziso o lnat | or the
Ca ] ;y bra Ncsrnl, am responsitle for the tions conducted under this application. These

nits are subject to tha provisions of 18 LLS.C. 1001 for the filing of false statemanis

die /7L day of /%a«&é 20,4,

e

Mamae: J. Michas! Warren

Positicn Title: Reguizlory Supervisor
hore: 302-963-0243
mike_warren@xtoenergy.com

presantativer Kal Beckman

- P 0. Box 153, Sidney, MT 58270
406-482-4000 Ext. 107
sEnXIceneroy.com T
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LEGEND:

3y
<24 PROP
{FBIR BLACKMEDICINE #24x-21

XTO ENERGY, INC,

() PROPOSED LOCATION

Ulntah Engineering & Land Surveying
¥5 South 200 East Vernal, Utah 84078
(435) 789-1017 * FAX (435 789-1813

BIR BLACKMEDICINE #24x-21
SECTION 21, T149N, R91W, 5th P.M.
380" FSL 1660° FWL

ACCESS ROAD
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FINAL Environmental Assessment: BlackMedicine 24X-21, XTO Energy, Inc
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XTC ENERGY, INC.

FIGURE #2

©
3] %-section TYPICAL CROSS SECTION FOR
| Sedle FBIR BLACKMEDICINE #24x—21
17 = 100, SECTION 21, T148N, R91W, 5th P.M.
DATE: 08-24-10 ¢ !
JATE: 08~24-C 380" FSL 1860 FWL
REWVISED: 08~13--10
REVISED: 04=04-11
) 180" 240° ,
S——
™
The— —_— Preconstruction
O\ Ur e Grade
TTh TIT AT = T e e L T
TR a5 AN A
STA. 6+00
, 160" 240' )
e
\
— LOCATION STAKE l
Lur T
e P T AT S R \
STA. 2+90 ———
240° ,
I Stope = T {727
{hp. Except Fit}

240'

STA. O+00

APPROXIMATE ACREAGES
HELL SITE OISTURBANCE = 1 6.757 ACRES
ACCESS ROAD DISTURBANCE = £ 18,187 ACRES
TOTAL = + 24,984 ACRES

APPROXIMATE YARDAGES

(8™) Topsoil Stripping = 5210 Cu. Yds.

Rermaining Locotion 2 J3380 Cu. Yds.

Cuttings Pi{ Cut = 2810 Cu. Yds.
TOTAL CUY = 47,400 CU.YDS.
FILL = 34,780 CU.YDS.

* NOJE:
FILL QUANTITY INCLUDES

5% FOR COMPACTION

EXCESS MATERIAL = 6,620 Cu. Yds.
Topsoll & Pit Backfil = £620 Cu. Yds,
(1/2 Pit Vol.)

EXCESS UNBALANCE = 0 Cu. Yds.

(After interim Rehabilitation)

UINTAH ENCINEERING & LAND SURVEYING
a5 5o, 200 Zast * Vernal, Utah 54078 * (435) 788-1017
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Figtre #7

LORTEX 12 MiL LINER

Woven Rainforced High Densily Polyelhylene Fabric Coated With Low Denstty Polvefhwlene

PHYSICAL PROPERTIES AND SPECIFICATIONS

COMSTRUCTION:

FABRIC GRADE:

STANDARD COATING SOLORS:

STAMDARD COATING THICKNESS:

TOTEL THICKNESS:
HORIINAL WEIGHT:

MOBMINAL TERNSILE STRENGTH:

ThAF STRENGTH:

MULLEN BURST STRENGTH:

HYDROSTATIC RESISTANCE:

FLEX ABRASION:

PUNCGTURE RIEGISTANCE;

IDENTIFICATION:

12xD6 couni per square inch
Warp 95C Denler @ 5¢

[Filf 1900 Senter @ 100

industrial, Carbon Biack

Black

12 Mils -+ 15 mit each side LDRE
12 Mibts - 5 mil

4.3 0zf seuare yard

180 Ibs
ASTH 1

W x 140 Ibs Fill

Ga82-84 {Grab)

45 ibs W x 48 ths Fill
ASTM 2281-71 {Tongus)

325 pei
ASTM D7E1-73

125 pai
ASTM 31882.83

3000+ cyaiss W 5060+ cycles Fill
ASTM DH178-71

40 pounds
FIMS 1018 method 2065

Printed in witlg ink "42 Mil" on 36 inch rapeat
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XTO ENERGY, INC.,
FBIR BLACKMEDICINE #24x-21

LOCATED IN DUNN COUNTY, NORTH DAKOTA
SECTION 21, T149N, R91W, 5th P.ML

PHOTO: VIEW TROM CORNER #1 TO LOCATION STAKE CAMERA ANGLE: EASTERLY

PHOTO: VIEW FROM BIA 13 TO BEGINNING OF PROPOSED ACCESS CAMERAANGLE: EASTERLY

5 i Ulntah Engineering & Land Suiveying rocation piiotos 108126{10
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Appendix B

Ecological Site Photographs

BlackMedicine 24X-21Well Pad and Access Road Environmental Assessment
XTO Energy
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"~ Photo 2: Corner #l Lokin south general o
appearance

Photo 1: Corner #1 Looking north UTM
Coordinates: N5286853 E699746

Photo 4: Corner #2 Looking south general
appearance

Photo 3: Corner #2 Looking east UTM
Coordinates: N5286941 E699742

.‘g

Photo 5: Corner #3 Loking west UTM Photo 6: Corner #3 Lookig west general
Coordinates: N5286944 E699815 appearance
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Photo 8: Corner #4 Looking west general
appearance

Photo 7: Corner #4 Lookin south UTM
Coordinates: N5286946 E699864

Photo 10: C
app earane

Photo :orner #Lookin est UTM
Coordinates: N5286857 E699836

Photo 11: Corner #6 Looking north UTM

Photo 12:. Corner #6 Looking south general
Coordinates: N5286857 E699868 appearance

B-2




Photo 13: Corner #7 Looking west UTM
Coordinates: N5286763 E69987 1

\ 4 . ™ P il I f
Photo 14: Corner #7 Looking south general
appearance

%

Photo 16: Corner #3 Looking west enerl
appearance

Photo 15: Corner Looking east UTM
Coordinates: N5286760 E699823

Photo 17: orne #9 Looking east UTM Photo 18: Coner #9 Loking north general
Coordinates: N5286758 E699749 appearance




Photo 19: Center of Pad Site — General Photo 20: enr of a Site — General
appearance looking north. appearance looking south,
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y BLack

-
MENCinE

v B
S0l ST
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Photo 21: Ecological Site #1 — Sandy. Soil piton ~ Photo 22: Ecological Site #2 — Loamy. Soil pit
Pad site. UTM Coordinates: N5286900 E699843  on Pad site. UTM Coordinates: N5286821
E699836

NG

Photo 23: Ecological Site #3 — Loamy Overflow.  Photo 2d: Ecological Sits #4 — Thin loamy, Soil
Soil pit on Pad site. UTM Coordinates: pit on Pad site. UTM Coordinates: N5286922

N5286845 E699735 E699753
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Photo 25: Ecological Site #5 — Clayey. Soil pit on  Photo 26: Ecological Site #1 — Thin clay pan.
Pad site. UTM Coordinates: N5286761 E699751 Soil pit on Access road. UTM Coordinates:
N5287079 E699696

i ;

o

Photo 27: oloica Site #2 — Sandy. Soil pit hoto 28: Ecological Site #2 — Sady. Soil pit
on Access road. UTM Coordinates: N5287187 on Access road. General appearance looking
E699703 north

0 R TR

Photo 29: Ecological Site #3 — Sandy. Soil piton  Photo 30: Ecological Site #3 — Sandy. Soil pit
Access road. UTM Coordinates: N5287382 on Access road. General appearance looking
E699858 north '
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Photo 31: Ecoocal Site #4 — Thin loamy. Soil
pit on Access road. UTM Coordinates: N5287382
E699858

e
fols.

Photo 33: Elogtcal Site #5 — Loa overflow.
Soil pit on Access road. UTM Coordinates:
N5287639 E699982

| I
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Photo 35: Eclogical Site #6 — Loay. Soil pit on
Access road. UTM Coordinates N5287920
E700014

Photo 32: Ecological Site #4 - Thin loamy. Soil
pit on Access road. General appearance looking
north

hoto 34: cological Site #5 Loz;my overflo
Soil pit on Access road. General appearance
looking north

w.

Photo 36: Eco]ogcal Site #6 — Loa. Soil pit
on Access road. General appearance looking
north
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Photo 37 Ecologlcal&te #7 - Loamy Soil plt on

Access road. UTM Coordinates N5288336
E700052

MEDICILE
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Photo 39: Ecological Site #8 — Sandy. Sol pit on
Access road. UTM Coordinates N5288336
E700052
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Photo 41: Ecologlcal Site #9 — Woody loamy
overflow. Soil pit on Access road. UTM
Coordinates N5288336 E700052

Photo 38 Ecologlca] Site #7 Loamy Sod p1t
on Access road. General appearance looking
south

Photo 40: Ecological Site #8 — Sandy. Soil pit on
Access road. General appearance looking east

Photo 42 Ecological Site #9 — Woody loamy
overflow. Soil pit on Access road. General
appearance looking east
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Site #1 | Well Pad Site
Date: | 9/29-30/10 | Slope: |9 | Aspect: | West
Resource Area: BlackMedicine 24X-21
Legal Description: | SWI/4SE1/4SW1/4 Section 21
UTM Coordinates: | N5286900 E699843
Ecological Site: Sandy
Community Type: | Little bluestem, Kentucky bluegrass, Western wheatgrass, Cudweed sagewort, Green
sagewort, Prairie coneflower, Western snowberry
PLANT COMPOSITION
Common Name Scientific Name
GRASSES
Blue grama Bouteloua gracilis

Prairie sandreed

Switchgrass .

Western wheatgrass

Little bluestem

Prairie dropseed

FORBS/LEGUMES

Common yarrow

Green sagewort

Cudweed sageworl

Purple prairie clover

Black samson

Richardson’s geranium

Western red lily

Prairie coneflower

Goldenrod

Clover

INVASIVES/WEEDS

Kentucky bluegrass

Western salsify

SHRUBS/TREES

Silver sagebrush

Fringed sagewort

Prairie rose

Silver buffaloberry

Western snowberry

Calamovilfa longifolia

Panicum virgatum

Pascopyrum smithii

Schizachyrium scoparium

Sporobolus heterolepis

Achillea millefolium

Artemisia dracunculus

Artemisia ludoviciana

Dalea purpurea

Echinacea angustifolia

Geranium richardsonii

Lilium philadelphicum

Ratibida columnifera

Solidago spp.

Trifolium spp.

Poa pratensis

Tragopogon dubius

Artemisia cana

Artemisia frigida

Rosa arkansana

Shepherdia argentea

Symphoricarpos occidentalis

C-1




Site #2 | Well Pad Site

Date: 9/29-30/10

| Slope: | 7

| Aspect: | West

Resource Area: BlackMedicine 24X-21
Legal Description: | SWI/4SE1/4SW1/4 Section 21
UTM Coordinates: | N5286821 E699836
Ecological Site: Loamy
Community Type: | Little bluestem, Kentucky bluegrass, Western wheatgrass, Cudweed sagewort, Green
sagewort, Prairie coneflower, Western snowberry
PLANT COMPOSITION
Common Name Scientific Name
GRASSES
Blue grama Bouteloua gracilis

Prairie sandreed

Calamovilfa longifolia

Switchgrass

Panicum virgatum

Western wheatgrass

Pascopyrum smithii

Little bluestem

Schizachyrium scoparium

Prairie dropseed

Sporobolus heterolepis

FORBS/LEGUMES

Common yarrow

Achillea millefolium

Green sagewort

Artemisia dracunculus

Cudweed sagewort

Artemisia ludoviciana

Purple prairie clover

Dalea purpurea

Black samson

Echinacea angustifolia

Richardson’s geranium

Geranium richardsonii

Western red lily

Lilium philadelphicum

Prairie coneflower

Ratibida columnifera

Goldenrod Solidago spp.
Clover Trifolium spp.
INVASIVES/WEEDS

Kentucky bluegrass Poa pratensis

Western salsify

Tragopogon dubius

SHRUBS/TREES

Silver sagebrush

Artemisia cana

Fringed sagewort

Artemisia frigida

Prairie rose

Rosa arkansana

Silver buffaloberry

Shepherdia argentea

Western snowberry

Symphoricarpos occidentalis
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Site #3 | Well Pad Site

Date: 9/29-30/10

I Slope: I 4 l Aspect: I West

Resource Area:

BlackMedicine 24X-21

Legal Description:

SW1/4SE1/4SW1/4 Section 21

UTM Coordinates:

N5286845 E699735

Ecological Site:

Loamy Overflow

Community Type: | Kentucky bluegrass, Big bluestem, Cudweed sagewort, Green sagewort, Silverleaf
scurfpea, Western snowberry, Prairie rose, Poison ivy
PLANT COMPOSITION

Common Name
GRASSES

Scientific Name

Big bluestem

Andropogon gerardii

Red threeawn

Aristida longiseta

Baltic rush

Juncus balticus

FORBS/LEGUMES

Green sagewort

Artemisia dracunculus

Cudweed sagewort

Artemisia ludoviciana

Dotted gayfeather

Liatris punctata

Silverleaf scurfpea

Psoralea argophylla

INVASIVES/WEEDS

Kentucky bluegrass

Poa pratensis

SHRUBS/TREES

Hawthorn

Crataegus spp.

Green ash

Fraxinus pennsylvanica

Prairie rose

Rosa arkansana

Western snowberry

Symphoricarpos occidentalis

Poison ivy

Toxicodendron rydbergii

Site #4 | Well Pad Site

Date: 9/29-30/10

| Slope: l 2 | Aspect: | West

Resource Area:

BlackMedicine 24X-21

Legal Description:

SWI1/4SE1/4SW1/4 Section 21

UTM Coordinates: | N5286922 E699753
Ecological Site: Thin Loamy
Community Type: | Blue grama, Kentucky bluegrass, Western wheatgrass, Cudweed sagewort, Green

sagewort, Fringed sagewort

PLANT COMPOSITION

Common Name
GRASSES

Scientific Name

Blue grama

Bouteloua gracilis

Prairie junegrass

Koeleria macrantha

Western wheatgrass

Pascopyrum smithii

FORBS/LEGUMES

Green sagewort

Artemisia dracunculus

Cudweed sagewort

Artemisia ludoviciana

INVASIVES/WEEDS

Flodman'’s thistle

Cirsium flodmanii

Kentucky bluegrass

Poa pratensis

SHRUBS/TREES

Fringed sagewort

Artemisia frigida

C-3




Site #5 | Well Pad Site

Date: 9/29-30/10

[ Slope: | 5 ! Aspect: | West

Resource Area:

BlackMedicine 24X-21

Legal Description:

SWI/4ASE1/4SW 1/4 Section 21

UTM Coordinates:

N5286761 E699751

Ecological Site:

Clayey

Community Type: | Kentucky bluegrass, Big bluestem, Cudweed sagewort, Green sagewort, Silverleaf
scurfpea, Western snowberry, Prairie rose, Poison ivy
PLANT COMPOSITION

Common Name
GRASSES

Scientific Name

Big bluestem

Andropogon gerardii

Red threeawn

Aristida longiseta

Baltic rush

Juncus balticus

FORBS/LEGUMES

Green sagewort

Artemisia dracunculus

Cudweed sagewort

Artemisia ludoviciana

Silverleaf scurfpea

Psoralea argophylla

INVASIVES/WEEDS

Kentucky bluegrass

Poa pratensis

SHRUBS/TREES

Hawthorn

Crataegus spp.

Green ash

Fraxinus pennsylvanica

Prairie rose

Rosa arkansana

Western snowberry

Symphoricarpos occidentalis

Poison ivy

Toxicodendron rydbergii

Site #1 | Access Road

Date: 9/29-30/10 | Slope: | I | Aspect: | Southwest
Resource Area: BlackMedicine 24X-21
Legal Description: | SWI1/4SE1/4SW1/4 Section 21
UTM Coordinates: | N5287079 E699696
.| Ecological Site: Thin Clay Pan
C(s_gn‘iu_iﬁ'ty' Type: | Blue grama, Western wheatgrass, Kentuckytbluegrass, Inland saltgrass, Cudweed
sagewort, Prairie coneflower, Goldenrod, Western snowberry
PLANT COMPOSITION Iy
Common Name Scientifi¢ Name 7%,
GRASSES
Red threeawn Aristida longiseta
Blue grama Bouteloua gracilis

Inland saltgrass

Distichlis stricta

Bearded wheatgrass

Elymus caninus

Needleandthread

Hesperostipa comata

Prairie junegrass

Koeleria macrantha

Green needlegrass

Nassella viridula

Western wheatgrass

Pascopyrum smithii

Little bluestem

Schizachyrium scoparium
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Site #1 | Access Road

FORBS/LEGUMES

Common yarrow

Achillea millefolium

Green sagewort

Artemisia dracunculus

Cudweed sagewort

Artemisia ludoviciana

Milkvetch

Astragalus spp.

Purple prairie clover

Dalea purpurea

Black samson

Echinacea angustifolia

Prairie smoke

Geum triflorum

Milkwort

Glaux spp

Hairy goldenaster

Heterotheca villosa

Dotted gayfeather

Liatris punctata

Silverleaf scurfpea

Psoralea argophylla

Prairie coneflower

Ratibida columnifera

Goldenrod

Solidago spp.

INVASIVES/WEEDS

Mustard

Brassica spp.

Flodman's thistle

Cirsium flodmanii

Kentucky bluegrass

Poa pratensis

SHRUBS/TREES

Silver sagebrush

Artemisia cana

Fringed sagewort

Artemisia frigida

Hawthorn

Crataegus spp.

Green ash

Fraxinus pennsylvanica

Prairie rose

Rosa arkansana

Silver buffaloberry

Shepherdia argentea

Western snowberry

Symphoricarpos occidentalis

Site #2 | Access Road

Date: 9/29-30/10

| Slope: |6 | Aspect: | Southeast

Resource Area:

BlackMedicine 24X-21

Legal Description:

SWI1/4SE1/4SW 1/4 Section 21

UTM Coordinates:

N5287187 E699703

Ecological Site:

Sandy

Community Type: Big bluestem, Western wheatgrass, Green needlegrass, Green sagewort, Prairie
coneflower, Goldenrod, Western snowberry
PLANT COMPOSITION

Common Name
GRASSES

Scientific Name

Big bluestem

Andropogon gerardii

Red threeawn

Aristida longiseta

Blue grama

Bouteloua gracilis

Bearded wheatgrass

Elymus caninus

Needleandthread

Hesperostipa comata

Porcupine grass

Prairie junegrass

Hesperostipa spartea

Koeleria macrantha

Green needlegrass

Nassella viridula

Western wheatgrass

Pascopyrum smithii

Little bluestem

Schizachyrium scoparium

Prairie dropseed

Sporobolus heterolepis




Site #2 | Access Road

FORBS/LEGUMES

Common yarrow

Achillea millefolium

Green sagewort

Artemisia dracunculus

Cudweed sagewort

Artemisia ludoviciana

Milkvetch

Astragalus spp.

Purple prairie clover

Dalea purpurea

Black samson

Echinacea angustifolia

Prairie smoke

Geum triflorum

Curlycup gumweed

Grindelia squarrosa

Sunflower Helianthus spp.
Hairy goldenaster Heterotheca villosa
Dotted gayleather Liatris punctata
Mint Mentha spp.
Silverleaf scurfpea Psoralea argophylla
Prairie coneflower Ratibida columnifera
Goldenrod Solidago spp.
INVASIVES/WEEDS

Flodman's thistle Cirsium flodmanii
Yellow sweetclover Melilotus officinalis
Kentucky bluegrass Poa pratensis
SHRUBS/TREES

Silver sagebrush Artemisia cana
Fringed sagewort Artemisia frigida
Hawthorn Crataegus spp.
Green ash Fraxinus pennsylvanica
Chokecherry Prunus virginiana

Silver buffaloberry

Shepherdia argentea

Western snowberry

Symphoricarpos occidentalis

Site #3 | Access Road

Date: 9/29-30/10

| Slope: | 18 | Aspect: | West

Resource Area: BlackMedicine 24X-21

Legal Description: | NWI1/4NE1/4SW1/4 Section 21

UTM Coordinates: | N5287382 E699858

Ecological Site: Sandy

Confimunity. Type: | Big bluestem, Western wheatgrass, Green ngedlegrass, Green sagewort, Prairie
- coneflower, Goldenrod, Western snowberr§ -

PLANT COMPOSITION :

Common Name
GRASSES

" 3 .
Scientd fic‘ Name

Big bluestem

Andropogon gerardii

Red threeawn

Avistida longiseta

Sideoats grama

Bouteloua curtipendula

Blue grama

Bouteloua gracilis

Prairie sandreed

Calamovilfa longifolia

Threadleaf sedge

Carex filifolia

Bearded wheatgrass

Elymus caninus

Needleandthread

Hesperostipa comata

Porcupine grass

Hesperostipa spartea
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Site #3 | Access Road

Prairie junegrass

Green needlegrass

Koeleria macrantha

Switchgrass

Nassella viridula

Western wheatgrass

Panicum virgatum

Little bluestem

Pascopyrum smithii

Prairie dropseed

Schizachyrium scoparium

FORBS/LEGUMES

Sporobolus heterolepis

Common yarrow

Green sagewort

Achillea millefolium

Cudweed sagewort

Artemisia dracunculus

Milkvetch

Artemisia ludoviciana

Purple prairie clover

Astragalus spp.

Black samson

Dalea purpurea

Buckwheat

Echinacea angustifolia

Prairie smoke’

Eriogonum spp.

Milkwort

Geum triflorum

Sunflower

Glaux spp.

Hairy goldenaster

Helianthus spp.

Dotted gayfeather

Heterotheca villosa

Western red lily

Liatris punctata

Mint

Lilium philadelphicum

Silverleaf scurfpea

Mentha spp.

Prairie coneflower

Psoralea argophylla

Goldenrod

Ratibida columnifera

INVASIVES/WEEDS

Solidago spp.

Mustard

Flodman's thistle

Brassica spp.

Yellow sweetclover

Cirsium flodmanii

Kentucky bluegrass

Melilotus officinalis

Tall tumblemustard

Poa pratensis

Common dandelion

Sisymbrium altissimum

Fanweed

Taraxacum officinale

Western salsify

Thlaspi arvense

SHRUBS/TREES

Tragopogon dubius

Silver sagebrush

Fringed sagewort

Artemisia cana

Hawthorn

Artemisia frigida

Green ash

Crataegus spp.

Chokecherry

Fraxinus pennsylvanica

Gooseberry

Prunus virginiana

Prairie rose

Ribes spp.

Silver buffaloberry

Rosa arkansana

Poison ivy

Shepherdia argentea

Willow

Toxicodendron rydbergii

Bur oak

Salix spp.

Quercus macrocarpa
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Site #4 | Access Road

Date: 9/29-30/10 | Slope:

I i | Aspect: | West

Resource Area: BlackMedicine 24X-21

Legal Description: | SEI/4ANWI1/4ANW 1/4 Section 21

UTM Coordinates: | N5287433 E699887

Ecological Site: Thin Loamy

Community Type: Big bluestem, Sideoats grama, Needleandthread grass, Green needlegrass, Green
sagewort, Prairie coneflower, Goldenrod, Western snowberry, Silver buffaloberry

PLANT COMPOSITION
Common Name
GRASSES

Blue grama

Threadleaf sedge

Prairie junegrass

Green needlegrass

Western wheatgrass

Sandberg bluegrass

FORBS/LEGUMES

Common yarrow

Green sagewort

Cudweed sagewort

Purple prairie clover

Goldenrod

INVASIVES/WEEDS

Mustard

Flodman's thistle

Kentucky bluegrass

Common dandelion

Stinging nettle

SHRUBS/TREES

Fringed sagewort

Western snowberry

Scientific Name

Bouteloua gracilis

Carex filifolia

Koeleria macrantha

Nassella viridula

Pascopyrum smithii

Poa secunda

Achillea millefolium

Artemisia dracunculus

Artemisia ludoviciana

Dalea purpurea

Solidago spp.

Brassica spp.

Cirsium flodmanii

Poa pratensis

Taraxacum officinale

Urtica dioica

Artemisia frigida

Symphoricarpos occidentalis

redi g

-
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Site #5 | Access Road

Date: 9/29-30/10

—| Slope: i 2 | Aspect: | West

Resource Area:

BlackMedicine 24X-21

Legal Description:

SEI/4NW 1/4ANW1/4 Section 21

UTM Coordinates:

N5287639 E699982°

Ecological Site:

Loamy Overtlow

Community Type: | Green needlegrass, Kentucky bluegrass, Big bluestem, Silverleaf scurfpea, Goldenrod,
Prairie coneflower, Western snowberry, Poison ivy, Hawthorn
PLANT COMPOSITION ‘

Common Name
GRASSES

Scientific Name

Big bluestem

Andropogon gerardii

Sideoats grama

Bouteloua curtipendula

Plains reedgrass

Calamagrostis montanensis

Threadleaf sedge

Carex filifolia

Sun sedge

Carex inops

Needleandthread

Hesperostipa comata

Sandberg bluegrass

Poa secunda

Little bluestem

Schizachyrium scoparium

FORBS/LEGUMES

Common yarrow

Achillea millefolium

Green sagewort

Artemisia dracuncitlis

Cudweed sagewort

Artemisia ludoviciana

Purple prairie clover

Dalea purpurea

Black samson

Echinacea angustifolia

Prairie smoke

Geum triflorum

Sunflower

Helianthus spp.

Hairy goldenaster

Heterotheca villosa

Western red lily

Lilium philadelphicum

Biscuitroot

Lomatium spp.

Silverleaf scurfpea

Psoralea argophylla

Prairie coneflower

Ratibida columnifera

Goldenrod

Solidago spp.

Clover

Trifolivum spp.

INVASIVES/WEEDS

Mustard

Brassica spp.

Flodman's thistle

Cirsium flodmanii

Scotch thistle

Onopordum acanthium

Kentucky bluegrass

Poa pratensis

Fanweed

Thlaspi arvense

Western salsify

Tragopogon dubius

SHRUBS/TREES

Silver sagebrush

Artemisia cana

Fringed sagewort

Artemisia frigida

Hawthorn

Crataegus spp.

Prairie rose

Rosa arkansana

Western snowberry

Symphoricarpos occidentalis

Poison ivy

Toxicodendron rydbergii

|
|
.
|
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Site #6 | Access Road

Date: 9/29-30/10

| Slope: |6

I Aspect: | Southeast

Resource Area:

BlackMedicine 24X-21

Legal Description:

NEI/4ANW 1/ANW1/4 Section 21

UTM Coordinates:

N5287920 E700014

Ecological Site:

Loamy

Community Type:

Blue grama, Western wheatgrass, Kentucky bluegrass, Cudweed sagewort, Prairie

coneflower, Goldenrod, Western snowberry

PLANT COMPOSITION

Common Name

GRASSES

Red threeawn

Scientific Name

Aristida longiseta

Blue grama

Bouteloua gracilis

Bearded wheatgrass

Elymus caninus

Needleandthread

Hesperostipa comata

Prairie junegrass

Koeleria macrantha

Green needlegrass

Nassella viridula

Western wheatgrass

Pascopyrum smithii

Little bluestem

Schizachyrium scoparium

FORBS/LEGUMES

Common yarrow

Achillea millefolium

Green sagewort

Artemisia dracunculus

Cudweed sagewort

Artemisia ludoviciana

Purple prairie clover

Dalea purpurea

Black samson

Echinacea angustifolia

Richardson’s geranium

Geranium richardsonii

Prairie smoke

Geum triflorum

Milkwort

Glaux spp.

American licorice

Glycyrrhiza lepidota

Curlycup gumweed

Grindelia squarrosa

Sunflower

Helianthus spp.

Hairy goldenaster

Heterotheca villosa

Dotted gayfeather

Liatris punctata

Biscuitroot

Lomatium spp.

Mint

Mentha spp.

Silverleaf scurfpea

Psoralea argophylla

Prairie coneflower

Ratibida columnifera

Common groundsel

Senecio vulgaris

Gollenrod® -

Solidago spp. s

White prairie aster

Clover

Symphyotrichum faculatum

Trifolium spp.

Mulesear

Wyethia spp.

Deathcamas

‘{

Zigacdlenus elegans

LICHEN:

Dense clubmoss

Selaginella densa

INVASIVES/WEEDS

Flodman's thistle

Cirsium flodmanii

Wavyleaf thistle

Cirsium undulatum

Yellow sweetclover

Melilotus officinalis

Kentucky bluegrass

Poa pratensis

Common dandelion

Taraxacum officinale

Western salsify

Tragopogon dubius
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Site #6 | Access Road

SHRUBS/TREES

Silver sagebrush

Artemisia cana

Fringed sagewort

Artemisia frigida

Prairie rose

Rosa arkansana

Silver buffaloberry

Shepherdia argentea

Western snowberry

Symphoricarpos occidentalis

Site #7 | Access Road

Date: 9/29-30/10

| Slope: |3 | Aspect: | Northwest

Resource Area:

BlackMedicine 24X-21

Legal Description:

NEI/4ANW 1/4NW1/4 Section 21

UTM Coordinates:

N5288336 E700052

Ecological Site:

Loamy

Community Type: Big bluestem, Kentucky bluegrass, Western wheatgrass, Green needlegrass, Green
sagewort, Cudweed sagewort, Silverleaf scurfpea, Black Samson, Prairie coneflower,
Western snowberr

PLANT COMPOSITION

Common Name Scientific Name

GRASSES

Big bluestem Andropogon gerardii

Red threeawn Aristida longiseta

Blue grama Bouteloua gracilis

Bearded wheatgrass Elymus caninus

Needleandthread Hesperostipa comata

Prairie junegrass

Koeleria macrantha

Green needlegrass

Nassella viridula

Western wheatgrass

Pascopyrum smithii

Little bluestem

Schizachyrium scoparium

FORBS/LEGUMES

Common yarrow

Achillea millefolium

Green sagewort

Artemisia dracunculus

Cudweed sagewort

Artemisia ludoviciana

Purple prairie clover

Dalea purpurea

Black samson

Echinacea angustifolia

Buckwheat

Eriogonum spp.

Richardson’s geranium

Geranium richardsonii

Prairie smoke

Geum triflorum

Milkwort

Glaux spp.

American licorice

Glycyrrhiza lepidota

Curlycup gumweed

Grindelia squarrosa

Sunflower Helianthus spp.
Hairy goldenaster Heterotheca villosa
Dotted gayfeather Liatris punctata
Sand bladderpod Lesquerella arenosa
Mint Mentha spp.

Woolly indianwheat

Plantago patagonica

Silverleaf scurfpea

Psoralea argophylla

Prairie coneflower

Ratibida columnifera

Common groundsel

Senecio vulgaris
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Site #7 | Access Road

Goldenrod Solidago spp.

White prairie aster Symphyotrichum falcatum
Clover Trifolium spp.

Mulesear Wyethia spp.

Deathcamas Zigadenus elegans
INVASIVES/WEEDS

Flodman's thistle

Cirsium flodmanii

Wavyleaf thistle

Cirsium undulatum

Yellow sweetclover

Melilotus officinalis

Kentucky bluegrass

Poa pratensis

Common dandelion

Taraxacum officinale

SHRUBS/TREES

Silver sagebrush

Artemisia cana

Fringed sagewort

Artemisia frigida

Prairie rose

Rosa arkansana

Silver buffaloberry

Shepherdia argentea

Western snowberry

Symphoricarpos occidentalis

Site #8 | Access Road

Date: | 9/29-30/10 l Slope: ] 10 | Aspect: | South
Resource Area: BlackMedicine 24X-21
Legal Description: | NW1/4SE1/4SW1/4 Section 16
UTM Coordinates: | N5288651 E699716
Ecological Site: Sandy
Community Type: | Big bluestem, Western wheatgrass, Green needlegrass, Sideoats grama, Green
sagewort, Prairie coneflower, Prairie smoke, Dotted gayfeather, Western snowberry
PLANT COMPOSITION
Common Name Scientific Name
GRASSES
Big bluestem Andropogon gerardii
Red threeawn Aristida longiseta
Blue grama Bouteloua gracilis

Prairie sandreed

Calamovilfa longifolia

Threadleaf sedge

Carex filifolia

Bearded wheatgrass

Elymus caninus

Hesperostipa comata

_g_esﬂeand;h’read
rafie juiiegrass

Koeleria macrantha

Swilchgrass

Panicum virgatum

Green needlegrass

Nassella viridula a0y

Western wheatgrass

Pascopyrum smithii

Little bluestem

Schizachyrium scoparium

Prairie dropseed

Sporobolus heterolepis

FORBS/LEGUMES

Common yarrow

Achillea millefolium

Cudweed sagewort

Artemisia ludoviciana

Milkvetch

Astragalus spp.

Purple prairie clover

Dalea purpurea

Black samson

Echinacea angustifolia

Buckwheat

Eriogonum spp.
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Site #8 | Access Road

Richardson’s geranium

Prairie smoke

Geranium richardsonii

Sunflower

Geum triflorum

Hairy goldenaster

Helianthus spp.

Dotted gayfeather

Heterotheca villosa

Western red lily

Liatris punctata

Hood phlox

Lilium philadelphicum

Silverleaf scurfpea

Phlox hoodii

Prairie coneflower

Psoralea argophylla

Blackeyed susan

Ratibida columnifera

Common groundsel

Rudbeckia hirta

Goldenrod

Senecio vulgaris

Scarlet globemallow

Solidago spp.

Clover

Sphaeralcea coccinea

INVASIVES/WEEDS

Trifolium spp.

Flodman's thistle

Wavyleaf thistle

Cirsium flodmanii

Kentucky bluegrass

Cirsium undulatum

SHRUBS/TREES

Poa pratensis

Silver sagebrush

Fringed sagewort

Artemisia cana

Chokecherry

Artemisia frigida

Prairie rose

Prunus virginiana

Silver buffaloberry

Rosa arkansana

Western snowberry

Shepherdia argentea

Poison ivy

Symphoricarpos occidentalis

Toxicodendron rydbergii
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Site #9 | Access Road

Date: 9/29-30/10

| Slope: | 5 | Aspect: | Northwest

Resource Area: BlackMedicine 24X-21

Legal Description: | NW1/4SW1/4 Section 16

UTM Coordinates: | N5288893 E699339

Ecological Site: Woody Loamy Overflow

Community Type: | Kentucky bluegrass, Green needlegrass, Hawthorn, Wild columbine, Purple clematis,
Gooseberry, Green ash, Bur oak
PLANT COMPOSITION
Common Name Scientific Name
GRASSES
Sun sedge Carex inops

Porcupine grass

Hesperostipa spartea

Switchgrass

Panicum virgatum

FORBS/LEGUMES

Common yarrow

Achillea millefolium

Wild columbine

Aquilegia canadensis

Purple clematis

Clematis verticellaris

Bee plant

Cleome serrulata

American licorice

Glyeyrrhiza lepidota

Mint

Mentha spp.

Penstemon

Penstemon spp.

False dragonhead

Physostegia parviflora

Selfheal

Prunella vulgaris

Silverleaf scurfpea

Psoralea argophylla

Common groundsel

Senecio vulgaris

Goldenrod

Solidago spp.

Clover

Trifolium spp.

Western wild bergamot

Monarda fistulosa

INVASIVES/WEEDS

Smooth brome

Bromus inermis

False flax

Camelina crantz

Scotch thistle

Onopordum acanthium

Kentucky bluegrass

Poa pratensis

Common dandelion

Taraxacum officinale

Stinging nettle

Urtica dioica

SHRUBS/TREES

Hawthorn

Gre#n ash= -

Crataegus spp.
Fraxinus penngylvanica

Gooseberry

Ribes spp. 2

Poison ivy

Toxicodendron rydbergii

Willow

£

Salix spp.

Bur oak

Quercus macrocarpa
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Table C.1 Characieristics of native seed mix to be used in reclamation of the proposed project site.

Common
Name

Plant
Species

Suggested
Variety'

Pounds
(PLS)

Seeds per

Composition

Pound

Preferred
soil type

Notes"?

Cool Season

Grasses

Stender
wheatgrass

Elvines
trachyeaulus
ssp.
trachveaulus

Primer

0.5

135.000 10%

Sandy to
clayey

Maodetale drought
tolerance, Rapid
establishment, short-live.
Saline-tolerant and
adapted to a wide range of
sites. Useful where quick.
native, non-aggressive
perennial cover is desired,

Western
wheatgrass

Pascopyrint
sivithii

Mandan
456

2.4

F15.000 30%

Sitty-loamy
to clay

Drought tolerant, Fairly
easy Lo moderate
establishment. long-lived.
Usefut for slightly saline,
erosive soils where long-
lived hardy vegetation is
desired and rapid
establishment is not.

Prairie

Juncgrass

Koeleria
macrantha

NA

0.1

2.315.000 10%

Sandy

Drought tolerant. Easy
establishment. Usetul
where early season forage
is desired and erosion is
not a severe problem. Not
olerant of heavy early
season grazing.

Green
neediegrass

MNessella
virichula

Lodorm

167.840 20%

Wide-range

Drought tolerant,
Establishes on a wide
variety of sites, long-fived,
fibrous deep root system.
Moderately palatabie to
livestock and wildlife
year-round.

Warm scason

grasscs

Blue grama

Boutelowe
gracilis

Bad River

0.2

724.400 0%

Fine-
textured
roiling
uplands

Drought resistant. Easy
establishment. Saline
tolerant. Sod-lorming with
seedling vigor and
leafiness.

Sideoats
grama

Bouteloua
curtipendide

Kiildeer

0.6

159,200 10%

Fine o
coarse
textured

Moderately drought
tolerant, Excelient winter
hardiness. Saline (elerant,
High palatability during
spring and summer,

Little
bluestem

Andropogon
scoparius

Aldous,
Blaze,
Camper

0.4

240,670 0%

Wide-range

Moderately drought
telerant. Long-lived
bunchgrass with deep
fibrous rootl system.
Intolerant of saline or
wetiand conditions.

Total

| 100%

USGS 2006
2 pounds of pure i

ve seed

3} Goodwin and Sheley 2003
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Appendix D

Soil Data Summary

BlackMedicine 24X-21 Well Pad and Access Road Environmental Assessment
XTO Energy
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Figure D1: Definitions of the Unified Soil Classification System.

UNIFIED SOIL CLASSIFICATION SYSTEM

MAJOR DIVISIONS A TYPICAL NAMES
Well-graded gravels or gravel.sand
CLEAN mixtures, fittle or no fines.
GRAVELS

GRAVELS

{More thar 50%
of coarse fraction

Poorly-graded gravels or gravel-sond
mixtures, little or no fires,

(Little. or no fines)

is LARGER than

the No, 4 sieve GRAVELS Siity gravels, gravel-sand-silt mixtures.
COARSE size) WITH FINES
GRAINED

(Appreciable amt.

SOILS . . of fines) Clayey gravels, grovel-sond-clay mixtures,

(Mere than 50%

of material is Well-groded sands or graveily sands,

LARGER than CLEAN SANDS little or no fines.
No. 200 si
si:e} Heve SANDS {Litte or no fines}

Poorly-graded sands or gravelly sands,

(Mare than 50% firtle or no fines,

of coarse fraction

is SMALLER thon .
the Mo. 4 sieve SANDS Silty sonds, sand.silt mixtures,
size) WITH FINES

(Apprecicble amt.

of fines) Clayey sonds, sand-clay mixtures.

inorganic silts and very fine sonds, rock
ML flour, silty or clayey fine samds or clayey
silts with slight plasticiry.

SILTS AND CLAYS Inorgenic clays of low te medium plosticity,

NN

FINE CL gravelly clays, sandy clays, silty clays, lean
{Liquid timir LESS than 5Q) clays.
GRAINED
SOILS oL QOrgenic silts and organic silt-sloys of

fow plastiity.

(More than 50%

of teaterigl is Inerganie silts, micaceous or diatomaceous

Frrrri
L LL L
LAl

SMALLER than MH fime sandy or silty soils, elastic siits,
No. 2G0 sieve ”
size} SILTS AND CLAYS )
CH Inorganic clays of high plasticity, fat clays.
(Liquid limit GREATER than 50 [4
A, ’
4 om Qrganic clays of medium to high plasticity,
A orgamic sits,
£
rrsr
HIGHLY QRGANIC SCILS ol Pt Peat and other highly organic soils.
rosai

BOUN&‘%-‘?. é{RSSIFi'ICATEONS: Soils possessing choracteristics of two groups dre des:é\hotéd
by combinations of group symbels, ’

PARTICLE SIZE LIMITS

SAND GRAVEL H
SILT OR CLAY - COBBLES | BOULDERS
Fine 1 Miedium I Coarse Fine | Coarse 1
No. 200 Mo, 40 Neo, 19 Na. & 14 in. 3in. 12 in,

U. S. STANDARD SIEVE Sit2€

Reference: The Unified Soif Classification System,
Corps of Engineers, U5, Army Technical Memorandum
No. 3-357, Vol. 1, March, 1953 (Revised Agril, 1960 196% Rt p

Figure G 160
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United States Department of the Interior

BUREAL OF INDIAN AFFAIRS m

Greaf Plains Regional Office
115 Fourth Avenue S8, TSE\E/E EE]{%E}\

Aberdeen, South Dakota 57401

INREPLY REFER TO: JAN 1 i 201’

DESCRM
MC-208

Elgin Crows Breast, THFO

Mandan, Hidaisa and Arikara Nation
404 Frontage Road

New Town, Notlh Dakota 58763

Dear Mr. Crows Breast:

We have considered the potential ¢ffects on cultural resources of fowr proposed oil well pads and access
roads in Duna County, North Dakota, Approximately 99.5 acres were intensively inventaried using a
pedestrian methodelogy. Potential surface disturbances arc not expected to exceed the areas depicled in
the enclosed reports. No historic properties were located that appear Lo possess the quality of integrity
and meet at least one of the eriteria (36 CFR G0.4) for inclusion on the National Register of Historic
Places, No properties were Jocated that appear to qualify (or protection under the American Indian
Religious Freedom Act (42 USC 1996).

As the surface management agency, and as provided for in 30 CFR 800.5, we have therefore reached a
determination of ne histeric preperties affected for these undertakings. Catalogued as BIA Case
Number AAQ-1733/FB/16, the propesed undertakings, locations, and project dimensions are described
in the foliowing reports:

Klinner, Duane
{2010a) FBIR Black Medicine 24x-21 Well Pad and Access Road: A Class 11l Culiural Resource

nventory, Dunn County, North Dakota. KI1.J Cultural Resources for XTO Energy, Fort Worth,
TX.

{2010b) FRIR Nellic Old Mouse [3x-13 Well Pad and Access Road:; A Class 11 Culural Resource
Inventory, Dunn County, North Dakota, KL.J Cultural Resources for XTO Energy, Fort Worth,
TX.

{2010c) FBIR Hunts Along 31x-31 Well Pad and Access Road: A Class 11 Cultwral Resowrce Inventory,
Duna County, North Dakota. KLJ Cultural Resources for XTO Energy, Forl Worth, TX.

{2010d) FBIR Yellow Wolf 31x-22 Well Pad and Access Road: A Class 11T Cultural Resource
W Inventery, Dunn County, North Dakota. KEJ Cultural Resources for XTO Energy, Fort Worth,
S TX. S T

if your offtce concurs with this delermination, consultation will be completed under ghe National Historie
Preservation Act and its implementing regulations. The Standard Conditions of Cotnpliance will be .
adhered (0. '



Page 2

If you have any questions, please confact Dr. Carson N. Murdy, Regional Archacologist,
al (605} 226-7656.

Sincerely,

Regional Director ~
Enclosures
cc; Chairman, Three Affiliated Tribes

Superintendent, Fort Berthold Agency
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An employee-owned company

June 18, 2010

Kathy Duttenhefner

Planning & Natural Resources Division

North Dakota Parks & Recreation Department
1600 East Century Ave., Suite 3

Bismarck, ND 58503-0649

Dear Ms. Duttenhefner:

We are requesting known location information and any associated data for threatened,
endangered, and rare animals and plants within a one-mile distance of our project area boundary
(Project Vicinity Map). Our project is located on the Fort Berthold Indian Reservation, east of
Mandaree, in Dunn County, North Dakota. The project sites occur within:

* Township 149N, Range 92W, Sections 2, 11, 14, 22, 23, 24, 25, 26, 27, 34, & 35;
* Township 149N, Range 91W, Sections 16, 21, 22, 27, 28, 29, 30, 31, 32, & 33;

* Township 148N, Range 92W, Sections 1, 2, 9, & 16;

* Township 148N, Range 91W, Sections 6, 7, 13, & 18.

I understand there is a fee for out-of-state information requests. Please let me know the total cost
and we will gladly pay the fee. I can be contacted by phone at (406) 439-0284 or through e-mail
at apipp@pbsj.com. Information can be mailed to me at the address on this letterhead or to my
e-mail address.

Thank you very much for providing plant and animal information.

Sincerely,

(lde P

Andrea K. Pipp
Botanist

820 North Montana Avenue e Suite A  Helena, Montana 59601 e Telephone: 406.495.1377 e Fax: 406.495.1379 e www.pbsj.com



John Hoeven, Governor
Mark A. Zimmerman, Director

1600 East Centuwry Avenue, Suite 3
Bismarck, ND 58503-0649

Phone 701-328-5357

Fax 701-328-5363

E-mail parkrec@ud.gov
www.parkrec.nd.gov

July 14,2010

Andrea K. Pipp

PBS &1J

820 North Montana Avenue, Suite A
Helena, MT 59601

Re: XTO Energy, Inc. Oil Exploration Project
Dear Ms. Pipp:

The North Dakota Parks and Recreation Department (NDPRD) has reviewed the above referenced project proposal to
conduct oil exploration in areas located in Sections 2, 11, 14, 22-27, 34, and 35, T149N, R92W; Sections 16, 21, 22, and
27-33, T149N, RO1W; Sections 1, 2, 9, 13, and 16, T148N, R92W; and Sections 6, 7, and 18, T148N, R91W, Dunn
County.

Our agency scope of authority and expertise covers recreation and biological resources (in particular rare species and
ecological communities). The project as defined does not affect state park lands that we manage or Land and Water
Conservation Fund recreation projects that we coordinate.

The North Dakota Natural Heritage biological conservation database has been reviewed to determine if any current or historic
plant or animal species of concern or other significant ecological communities are known to occur within an approximate one-
mile radius of the project area. Based on this review, we do have records for the occurrence of Charadrius melodus (piping
plover) in a section adjacent to the project area indicating that the habitat in the project area may be suited for this specie or
other rare, threatened, sensitive or endangered species. Please see the attached spreadsheet and map for more information on
these occurrences. We defer further comments regarding animal species to the North Dakota Game and Fish Department and
the United States Fish and Wildlife Service.

Because this information is not based on a comprehensive inventory, there may be species of concern or otherwise
significant ecological communities in the area that are not represented in the database. The lack of data for any project area
cannot be construed to mean that no significant features are present. The absence of data may indicate that the project area
has not been surveyed, rather than confirm that the area lacks natural heritage resources.

Regarding any reclamation efforts, we recommend that any impacted areas be revegetated with species native to the project
area.

It is our policy to charge out-of-state requests for data services including data retrieval, data analysis, manual and computer
searches, packaging and collection of data. An invoice for services provided has been enclosed.

Thank you for the opportunity to comment on this project. Please contact Kathy Duttenhefner (701-328-5370 or
keduttenhefner@nd.gov) of our staff if additional information is needed.

R.USNDNHI*2010-194

s a2 e s s e e s s .

Play in our backyc;rc.ll



North Dakota Parks and Recreation Department

North Dakota Natural Heritage Inventory
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North Dakota Naturaf Heritage Inventory
Rare Animal and Plant Species and Significant Ecological Communities

Estimated
State | Global | Federal {Township Range Last Representation
State Scientific Name  [State Common Name | Rank| Rank | Status |Section County |Observation Accuracy Precision
Charadrius melodus Piping Plover S1S2| G3 LE, LT [149N09IW-15 ([Dunn {1996 S
1.

F-4




North Dakota Natural Heritage Inventory Biological and Conservation Data Disclaimer

The quantity and quality of data collected by the North Dakota Natural Heritage Inventory are dependent on the research and observations of many individuals and
organizations. In most cases, this information is not the result of comprehensive or site-specific field surveys; many natural areas in North Dakota have never been
thoroughly surveyed, and new species are still being discovered. For these reasons, the Natural Heritage Inventory cannot provide a definite statement on the
presence, absence, or condition of biological elements in any part of North Dakota. Natural Heritage data summarize the existing information known at the time of
the request. Our data are continually upgraded and information is continually being added to the database. This data should never be regarded as final statements
on the elements or areas that are being considered, nor should they be substituted for on-site surveys.

Estimated Representation Accuracy
Value that indicates the approximate percentage of the Element Occurrence Representation (EO Rep) that was observed to be occupied by the species or
community (versus buffer area added for locational uncertainty). Use of estimated representation accuracy provides a common index for the consistent comparison
of EO reps, thus helping to ensure that aggregated data are correctly analyzed and interpreted.

Very high (>95%)

High (>80%, <= 95%)
Medium (>20%, <= 80%)
Low {>0%, <= 20%)
Unknown

{null} - Not assessed

Precision

Assingle-letter code for the precision used to map the Element Occurrence {EO) on a U.S. Geological Survey {USGS) 7.5’ {or 15') topographic quadrangle map, based
on the previous Heritage methodology in which EOs were located on paper maps using dots.

S - Seconds: accuracy of locality mappable within a three-second radius; 100 meters from the centerpoint
M - Minute: accuracy of locality mappable within a one-minute radius; 2 km from the centerpoint

G - General: accuracy of locality mappalbe to map or place name precision only; 8 km from centerpoint

U - Unmappable



An employee-owned company

June 24, 2010

Fred Poitra

Three Affiliated Tribes

Game & Fish Director

404 Frontage Road

New Town, North Dakota 58763

Subject: XTO Energy Oil Exploration on the Fort Berthold Indian Reservation - 2010

Dear Director Poitra:

XTO Energy, Inc. (XTO) is proposing to conduct oil exploration activities at 12 new sites in
Dunn County, east of Mandaree, North Dakota on the Fort Berthold Indian Reservation (FBIR)
(Project Vicinity & Well Pad and Access Road Locations maps). The well sites fall under the
jurisdiction of the U.S. Department of Interior’s Bureau of Indian Affairs (BIA), necessitating
the preparation of an environmental assessment (EA). XTO is preparing a draft EA for each site
on behalf of the BIA. We would appreciate information on threatened & endangered plants and
animals (i.e., black-footed ferret, Dakota skipper, gray wolf, Interior Least Tern, pallid sturgeon,
Piping Plover, and Whooping Crane), concerns related to the proposed activities, known
locations of Bald Eagle, Golden Eagle, and other raptor nests, information on big game
winter/summer range, and information on general wildlife and plants. In addition please let us
know if there are any Tribal revegetation guidelines and any Tribal management plans or
agreements between the Tribe and the USFWS that contain conservation measures relevant to
listed species and their habitats that we should address in the EAs.

The proposed action includes approvals by the BIA and BLM of the drilling and completion of
multiple exploratory oil wells at 12 sites on the FBIR (Approximate Well Pad & Access Road
Location Map). The general legal descriptions of the well pads and access roads are provided in
Table 1. These well locations are preliminary and the final locations will be determined in
consultation with the BIA and the Tribe. The development of these sites would require
mechanical excavation and construction for the well pads and access roads. Well pads will range
in size from four to five acres. Access roads vary in length, but will generally be a maximum of
66 feet wide and will be placed to maximize the use of the existing road system to the greatest
extent possible.

820 North Montana Avenue  Suite A ® Helena, Montana 59601 e Telephone: 406.495.1377 e Fax: 406.495.1379 e www.pbsj.com



Table 1. 2010 proposed XTO Energy oil well sites on the Fort Berthold Indian Reservation.

Site Name Township | Range Section(s) U?aizrsei)ze
FBIR GoesEverywhere 31X-11 149N 92W 11, 14 1280
FBIR Lawrence 24X-26 149N 92W 23,26 1280
FBIR Guy Blackhawk 24X-27 149N 92w 22,279 1280
FBIR BlackMedicine 21X-16 149N 91W 16,21 1280
FBIR YoungBear 31X-9 148N 92W 9,16 1280
FBIR HuntsAlong 44X-31 149N 91W (mlfrl _ 320
FBIR Headless Turtle 24X-32 149N 91W 29, 32 1280
FBIR Grinnell 34X-33 149N 91W 28,33 1280
FBIR Grinnell 41X-1 148N 2w 12 1280
FBIR George BlackHawk 31X-6 148N 91W 6,7 1280
FBIR Nellie Old Mouse 43X-18 148N 91W 13,18 1280
(Fl\ﬂ.':;'}“l;'l‘)e)“’ e etes e 149N 91W 22,27 1280

Our biologists will be conducting field work at these sites beginning July 12, 2010. Prior to our
field visit I will contact you to discuss this project. If convenient, you can also contact me by
cell phone (406-439-0284) or at the office (406-495-1377.

I have appreciated your assistance in providing biological information on previous proposed

oil/gas well sites and look forward to discussing these new site locations with you. Thank you
for your time.

Sincerely,

D Q.
).se i
Aresir e LGQP
Andrea K. Pipp

Botanist

Enclosures

Ce C. Miller, PBS&J
R. McEldowney, PBS&J
D. Phillippi, NRO
D. Worthington, XTO Energy
M. Bercier, BIA

PBS]
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An employee-owned company

June 24, 2010

Jeffery Towner

U.S. Fish and Wildlife Service
North Dakota Field Office

3425 Miriam Avenue

Bismarck, North Dakota 58501-7926

Subject: XTO Energy Oil Exploration on the Fort Berthold Indian Reservation - 2010

Dear Mr. Towner:

XTO Energy, Inc. (XTO) is proposing to conduct oil exploration activities at several new sites in
Dunn County, east of Mandaree, North Dakota on the Fort Berthold Indian Reservation (FBIR)
(Project Vicinity Map). The well sites fall under the jurisdiction of the U.S. Department of
Interior’s Bureau of Indian Affairs (BIA), necessitating the preparation of an environmental
assessment (EA). XTO is preparing a draft EA for each site on behalf of the BIA. As outlined
under Section 7 of the Endangered Species Act of 1973, as amended, XTO and their consultants,
as the designated agent for the BIA for XTO projects, requests that the U.S. Fish and Wildlife
Service provide a list of and any ancillary information for known occurrences of proposed,
candidate, threatened, and endangered species, as well as, designated critical habitat areas that
occur or potentially occur in the project area (Project Vicinity Map). We would also appreciate
any additional guidance regarding migratory birds, wetlands, other related biological issues that
your office regulates or has a specific interest in, and concerns related to proposed activities.

The proposed action includes approvals by the BIA and BLM of the drilling and completion of
multiple exploratory oil wells at 12 sites on the FBIR (Approximate Well Pad & Access Road
Location Map). The general legal descriptions of the well pads and access roads are provided in
Table 1. These well locations are preliminary and the final locations will be determined in
consultation with the BIA and the Tribe. The development of these sites would require
mechanical excavation and construction for the well pads and access roads. Well pads will range
in size from four to five acres. Access roads vary in length, but will generally be a maximum of 66 feet
wide and will be placed to maximize the use of the existing road system to the greatest extent
possible.

820 North Montana Avenue  Suite A e Helena, Montana 59601 e Telephone: 406.495.1377 e Fax: 406.495.1379 ® www.pbsj.com

F-10



Table 1. 2010 proposed XTO Energy oil well sites on the Fort Berthold Indian Reservation.

Site Name Township | Range Section(s) Uaitii)ze
FBIR GoesEverywhere 31X-11 149N N2W 11, 14 1280
FBIR Lawrence 24X-26 149N 92w 23,26 1280
FBIR Guy Blackhawk 24X-27 149N 92w 22,27 1280
FBIR BlackMedicine 21-16 149N 91W 16, 21 1280
FBIR YoungBear 31X-9 148N 92w 9,16 1280
FBIR HuntsAlong 44X-31 149N 91W (emjn{ o 320
FBIR Headless Turtle 24X-32 149N 91W 29,32 1280
FBIR Grinnell 34X-33 149N 91W 28,33 1280
FBIR Grinnell 41X-1 148N 9R2W 1,2 1280
FBIR George BlackHawk 31X-6 148N 91W 6,7 1280
FBIR Nellie Old Mouse 43X-18 148N 91W 13,18 1280
(F]f;n'f;'}";l‘;)m be.determingd 14N | 91w 2,27 1280

Our biologists will be conducting field work at these sites beginning July 12, 2010. If at all
possible, we would greatly appreciate a response prior to our field work. I have appreciated your
assistance in providing guidance on TE species for previous potential oil/gas well sites and look
forward to discussing concerns related to these new site locations. I can be contacted by e-mail
at apipp@pbsj.com or by cell phone at (406) 439-0284. Thank you for your time.

Sincerely,

7/
k/k. \\Ql— Lol

Andrea K. Pipp
Botanist

Enclosures

Ce: C. Miller, PBS&J
R. McEldowney, PBS&J
D. Phillippi, NRO
D. Worthington, XTO Energy
M. Bercier, BIA

F-11
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) <+
United States Department of the Interior %

BUREAU OF RECLAMATION } S
Dakotas Area Office AKE PRIDE’
PO. Box 1017 INAMERICA

Bismarck, North Dakota 58502

DK-5000
ENV-6.00

JAN 18 201

Mr. Chris Miller

Project Manager

PBS&I]

115 N 28" Street, Suite 202
Billings, MT 59101-2045

Subject: Solicitation for an Environmental Assessment for the Proposed Construction,
Drilling, Completion, and Production of Up to Six Exploratory Qil and Gas Wells on
One 5.5 Acre Well Pad and One Access Road by XTO Energy on the Fort Berthold
Indian Reservation in Dunn County, North Dakota

Dear Mr. Miller:

This letter is written to inform you that we received your letter of January 10, 2010, and the
information and map have been reviewed by Bureau of Reclamation staff.

The proposed oil well site located in Dunn County appears to be near Reclamation facilities, in
this case the rural water pipelines of the Fort Berthold Rural Water System. However, since the
well access roads, service utilities, and other developments are not specifically identified, we
have provided maps of pipelines proposed or constructed in the general area of your proposed
well pad and access road.

Black Medicine 24X-21 Well Pad Site: SE% of SW4 of section 21, TI49N, R91W Dunn Co.;
Access Road: SEY of NWY% section 17, NW%4SW4 section 16, and NW%SW section 21,
T149N, R91W Dunn County ND

Note that solid blue, orange, green, brown, and red lines represent Reclamation water lines.

The maps are provided to aid you in identification of potential for adverse effect to or crossings
of Federal facilities. Reclamation facilities appear to be near your proposed work site. In
addition, should you have need to cross a Fort Berthold Rural Water System pipeline, please
refer (o the enclosed sheet for pipeline crossing specifications and contact our engineer

Ryan Waters, as below. Since Reclamation is the lead Federal agency for the Fort Berthold
Rural Water System, we request that any work planned on the reservation be coordinated with
Mr. Lester Crows Heart, Fort Berthold Rural Water Director, Three Aftiliated Tribes,

308 4 Bears Complex, New Town, North Dakota 58763.
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Thank you for providing the information and opportunity to comment. If you have any further
environmental questions, please contact me at 701-221-1287 or for engineering questions
Ryan Waters, General Engineer, at 701-221-1262.

Enclosures — 4

CC!

Bureau of Indian Affairs

Great Plains Regional Office
Attention: Ms. Marilyn Bercier
Regional Environmental Scientist
115 Fourth Avenue S.E.
Aberdeen, SD 57401

Mr. Lester Crows Heart
Fort Berthold Rural Water Director
Three Affiliated Tribes
308 4 Bears Complex
New Town, ND 58763
(w/encl)

Sincerely,

Kelly B. McPhillips
Environmental Specialist
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Black Medicine 24X-21 Well Pad Site: SE% of SW% of section 21, T149N, R91W Dunn Co.;
Access Road: SE% of NW% section 17, NW%SW section 16; and NW%SW? section 21,
T149N, R91W Dunn County ND

Solid orange line depicts Reclamation water lines.

7 8 9 10
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Black Medicine 24X-21 Well Pad Site: SE% of SW% of section 21, T149N, R91W Dunn Co.;
Access Road: SE% of NW% section 17, NW%4SW% section 16; and NW%4SW% section 21,
T149N, R91W Dunn County ND

Note that solid blue, orange, green, brown, and red lines represent Reclamation water lines.
Dotted lines depict contract areas.
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Black Medicine 24X-21 Well Pad Site: SE% of SW4 of section 21, T149N, R91W Dunn Co.;
Access Road: SE% of NWY section 17, NW%SWZ section 16; and NW%SW section 21,
T149N, R91W Dunn County ND

Note that solid blue, orange, green, brown, and red lines represent Reclamation water lines.

FBRWS Page 1of 1
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DEPARTMENT OF THE ARMY
CORPS OF ENGINEERS, OMAHA DISTRICT
NORTH DAKOTA REGULATORY OFFICE
1513 SOUTH 12" STREET
BISMARCK ND 58504-6640
REFLY TO
ATTENTION OF January 11, 2011

kota Regulatory Office

Chris Miller, Project Manager
PBS&J

115 N. 28" Street, Suite 202
Billings, Montana 59101-2045

Dear Mr. Miller:

This is in response to a letter received December 16, 2010 requesting Department of the Army, U.S.
Army Corps of Engineers (Corps) comments regarding the proposed preparation of a 5.5 acre oil and gas
well pad (Black Medicine 24X-21 Site) in SE1/4SW1/4 of Section 21 and construction of a 2.29 mile
access road in the SE1/4NW1/4 of Section 17, NW1/4SW1/4 of Section 16 and NW1/4SW1/4 of Section
21, all in Township 149 North, Range 91 West, Dunn County, Fort Berthold Reservation, North Dakota by
XTO Energy.

Corps Regulatory Offices administer Section 10 of the Rivers and Harbors Act and Section 404 of the
Clean Water Act. Section 10 of the Rivers and Harbors Act regulates work in or affecting navigable
waters. This would include work over, through, or under Section 10 water. Section 10 waters in North
Dakota include the Missouri River (including Lake Sakakawea and Lake Oahe), Yellowstone River,
James River south of Jamestown, North Dakota, Bois de Sioux River, Red River of the North, and the
Upper Des Lacs Lake. Section 404 of the Clean Water Act regulates the discharge of dredge or fill
material (temporarily or permanently) in waters of the United States. Waters of the United States may
include, but are not limited to, rivers, streams, ditches, coulees, lakes, ponds, and their adjacent
wetlands. Fill material includes, but is not limited to, rock, sand, soil, clay, plastics, construction debris,
wood chips, overburden from mines or other excavation activities and materials used to creale any
structure or infrastructure in waters of the United Stales.

For any proposed well where the well line and/or bottom hole is under or crosses under Lake
Sakakawea, regardless of depth, we require that project proponent provide a DA permit application (ENG
Form 4345) to the Corps.

Enclosed for your information is the fact sheet for Nationwide Permit 12, Utility Line Activities,
Pipeline projects are already authorized by Nationwide Permit 12 provided the utility line can be placed
without any change to pre-construction contours and all other proposed construction activities
and facilities are in compliance with the Nationwide’s permit conditions and 401 Water Quality
Certification is obtained. Please note the pre-construction notification requirements on page 2 of the
fact sheet. If a project involves any one of the seven notification requirements, the project
proponent must submit a DA application. Furthermore, a project must also be in compliance with the
“Regional Cenditions for Nationwide Permits within the State of North Dakota”, found on pages 12 and 13
of the fact sheet. [The following info is for activities on a reservation] Please be advised that the United
States Environmental Protection Agency (EPA), Region 8 has denied 401 Water Quality Certification for
activities in perennial drainages and wetlands., Furthermere, EPA has placed conditions on activities in
ephemeral and intermittent drainages. It is recommended you contact the U.S. Environmental Protection
Agency, Region 8, Attn: Brent Truskowski, 1595 Wynkoop Street, Denver, Colorado 80202-1129 to
review the conditions pursuant to Section 401 of the Clean Water Act prior to any construction.

With respect to access road construction and/or upgrades, find enclosed for your information is the
fact sheet for Nationwide Permit 14, Linear Transportation Projects. Road crossings are already
authorized by Nationwide Permit 14 provided the discharge does not cause the loss of greater than
2 acre of waters of the United States per crossing and all other proposed construction activities
are in compliance with the Nationwide’s permit conditions. Please note the pre-construction
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nolification requirements on the front page of the fact sheet. if a project involves (1) the loss of waters
of the United States exceeding 1/10 acre per crossing; or (2) there is a discharge in a special
aquatic site, including wetlands, the project proponent must submit a DA application prior to the
start of construction. Please reference General Condition 27, Pre Construction Notification on page 8
of the fact sheet. Furthermore, a project must also be in compliance with the “Regional Conditions for
Nationwide Permits within the State of North Dakota”, found on pages 11 and 12 of the fact sheet. [The
following is included for activities on a reservation] Enclosed is a copy of the United States Environmental
Protection Agency, Region 8's; General Conditions for all Nationwide Permits and specific conditions for
Nationwide Permit 14.

In the event your project requires approval from the U.S. Army Corps of Engineers and cannot be
authorized by Nationwide Permit(s), a Standard or Individual Permit will be required. A project that
requires a Standard or Individual Permit is intensely reviewed and will require the issuance of a public
notice. A Standard or Individual Permit generally requires a minimum of 120 days for processing but
based on the project impacts and comments received through the public notice may extend beyond 120
days.

This correspondence letter is neither authorization for the proposed construction nor
confirmation that the proposed project complies with the Nationwide Permit(s).

If any of these projects require a Section 10 and/or Section 404 permit, please complete and submit
the enclosed Department of the Army permit application (ENG Form 4345) to the U.S. Army Corps of
Engineers, North Dakota Regulatory Office, 1513 South 12" Street, Bismarck, North Dakota 58504, If
you are unsure if a permit is required, you may submit an application: include a project location map,
description of work, and construction methodology.

If we can be of further assistance or should you have any questions regarding our program, please do
not hesitate to contact this office by letter of phone at (701) 255-0015.

- Sincerely, — — .
Daniel E. Cimarosti
Regulatory Program Manager
North Dakota
Enclosures

ENG Form 4345

Fact Sheet NWP 12 and 14

EPA 401 Conditions for Nationwide Permits
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APPLICATION FOR DEPARTMENT OF THE ARMY PERMIT OMB APPROVAL NO. 0710-0003
(33 CFR 325) EXPIRES: 31 August 2012

Public reporting burden for this collection of information is estimated to average 11 hours per response, including the time for reviewing instructions, searching
existing data sources, gathenng and maintaining the data needed, and compieting and reviewing the collection of information. Send comments regarding this
burden estimate or any other aspect of this collection of information, including suggestions for reducing this burden, to Department of Defense, Washington
Headquarters, Executive Services and Communications Directorate, Information Management Division and to the Office of Management and Budget,
Paperwork Reduction Project (07 10-0003). Respondents should be aware that notwithstanding any other provision of law, no person shall be subject to any
penaity for failing to comply with a collection of information if it does not display a currently valid OMB control number. Please DO NOT RETURN your form to
either of those addresses, Completed applications must be submittad to the District Engineer having junsdiction aver the location of the proposed activity.

PRIVACY ACT STATEMENT
Authorities: Rivers and Harbors Act, Section 10, 33 USC 403; Clean Water Act, Section 404, 33 USC 1344; Marine Protection, Research, and Sanctuaries
Act, Section 103, 33 USC 1413; Regulatory Programs of the Corps of Engineers; Final Rule 33 CER 320-332. Principal Purpose: Information provided on this
form will be used in evaluating the application for a permit. Routine Uses: This Information may be shared with the Department of Justice and other federal,
slate, and local govemment agencies, and the public and may be made available as part of a public notice as required by Federal law_ Submission of
fequested information is voluntary, however, if information is nol provided the permit application cannot be evaluated nor can a permit be issued. One set of
onginal drawings or good reproducible copies which show the location and character of the proposed activity must be attached to this applicalion (see sample
drawings and instructions) and be submutted to the District Engineer having jurisdiction over the location of the proposed activity. An application that is not
completed in full will be retumed.

(ITEMS 1 THRU 4 TO BE FILLED BY THE CORFS)

1. APPLICATION NO. 2. FIELD OFFICE CODE 3 DATE RECEVED 4. DATE APPLICATION COMPLETE

(ITEMS BELOW TO BE FILLED BY APPLICANT)

5. APPLICANT'S NAME 8 AUTHORIZED AGENT'S NAME AND TITLE (an agent is not required)

First - Middle - Last— First - Middle - Last —

Company — Comparry —

E-mail Address — E-mail Address —

6. APPLICANT'S ADDRESS. 9. AGENT'S ADDRESS

Address - Address -

City — State — Zip - Country — City - State — Zip - Country —

7 APPLICANT'S PHONE NOs, WIAREA CODE 10. AGENT'S PHONE NOs. WIAREA CODE

a. Residence b. Business c Fax a. Residence b. Business c Fax
STATEMENT OF AUTHORIZATION

111 hereby authorize, to actin my behalf as my agent in the processing of this application and to fumish, upon request,

supplemental information in support of this permit application.

APPLICANT'S SIGNATURE DATE

NAME, LOCATION, AND DESCRIPTION OF PROJECT OR ACTIVITY

12. PROJECT NAME OR TITLE (see instructions)

13 NAME OF WATERBODY, IF KNOWN (it appicable) 14 PROJECT STREET ADDRESS (i applicable)

Address

15 LOCATION OF PROJECT

Latitude: °N

Longitude: "W City - State — Zip -

16. OTHER LOCATION DESCRIPTIONS, IF KNOWN (see mstructions)
State Tax Parcel ID Municipality
Section — Township — Ranae —

17. DIRECTIONS TO THE SITE

ENG FORM 4345, SEPT 2009 EDITION OF OCT 2004 IS OBSOLETE Proponent CECW-OR
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18. Nature of Activity (Descripbon of project, mciude all features)

19. Project Purpose (Describa the reason of purpose of the project, see mstructions)

USE BLOCKS 20-23 IF DREDGED AND/OR FILL MATERIAL IS TO BE DISCHARGED
20. Reason(s} for Discharge

21. Type(s) of Matenal Being Discharged and the Amount of Each Type in Cubic Yards:

Type Type Type
Amount in Cubic Yards Amount in Cubic Yards Amount in Cubic Yards

22 Surface Area in Acres of Wetlands or Other Waters Filled (see nstuctions)
Acres

Or

Liner Feet

23. Description of Avoidance, Minimization, and Compensation (see instructions)

24 Is Any Portion of the Work Already Complete? Yes [] No [ IF YES, DESCRIBE THE COMPLETED WORK

25 Addresses of Adjoining Property Owners, Lessees, Eic,, Whose Property Adjoins the Waterbody (If more than can be entered here. please attach a supplemental list),
Address —
City — State — Zip —

26. List of Other Certifications or Approvals/Denials Received from other Federal, State, or Local Agencies for Work Descrbed in This Application.
AGENCY TYPE APPROVAL" IDENTIFICATION NUMBER DATE APPLIED DATE APPROVED DATE DENIED

* Would include but is not restricted to zoning, buiiding, and flood plain permits

27, Application is hereby made for a parmit or permits to authorize the work described in this application. | certify that the information in this application is
complete and accurate. | further cartify that | possess the authority to undertake the work described herein or am acting as the duly authorized agent of the

applicant.

SIGNATURE OF APPLICANT DATE SIGNATURE OF AGENT DATE

The application must be signed by the person who desires to undertake the proposed activity (applicant) or it may be signed by a duly authonzed agent if the
statement in block 11 has been filled out and signed

18 U.5.C. Section 1001 provides that: Whoever, in any manner within the junisdiction of any department or agency of the United States knowingly and willfully
fatsifies, conceals, or covers up any trick, scheme, of disguises a material fact or makes any faise, fictitious or fraudulent statements or representations or
makes or uses any false writing or document knowing same to contain any false, fictitious or fraudulent statements or entry, shall be fined not more than
$10,000 or imprisoned not more than five years or both

ENG FORM 4345 SEPT 2009
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Instructions for Preparing a
Department of the Army Permit Application

Blocks 1 through 4. To be completed by Corps of Engineers,

Block 5. Applicant’s Name. Enter the name and the E-mail address of the responsible party or parties_ If the
responsible party is an agency, company, corporation, or other organization, indicate the name of the organization
and responsible officer and title. If more than one party is associated with the application, please attach a sheet with
the necessary information marked Block 5.

Block 6. Address of Applicant. Please provide the full address of the party or parties responsible for the application.
If more space is needed, attach an extra sheet of paper marked Block 6.

Block 7. Applicant Telephone Number(s). Please provide the number where you can usually be reached during
normal business hours.

Blocks 8 through 11. To be completed, if you choose to have an agent.

Block 8. Authorized Agent’s Name and Title. Indicate name of individual or agency, designated by you, to
represent you in this process. An agent can be an attorney, builder, contractor, engineer, or any other person or
organization. Note: An agent is not required.

Blocks 9 and 10. Agent’s Address and Telephone Number. Please provide the complete mailing address of the
agent, along with the telephone number where he / she can be reached during normal business hours.

Block 11. Statement of Authorization. To be completed by applicant, if an agent is to be employed.

Block 12. Proposed Project Name or Title. Please provide name identifying the proposed project, e.g., Landmark
Plaza, Burned Hills Subdivision, or Edsall Commercial Center.

Block 13. Name of Waterbody. Please provide the name of any stream, lake, marsh, or other waterway to be
directly impacted by the activity. If it is a minor {(no name) stream, identify the waterbody the minor stream enters.

Block 14. Proposed Project Street Address. If the proposed project is located at a site having a street address (not
a box number), please enter it here.

Block 15. Location of Proposed Project. Enter the latitude and longitude of where the proposed project is located.
If more space is required, please attach a sheet with the necessary information marked Block 15,

Block 16. Other Location Descriptions. If available, provide the Tax Parcel Identification number of the site,
Section, Township, and Range of the site (if known), and / or local Municipality that the site is located in.

Block 17. Directions to the Site. Provide directions to the site from a known location or landmark. Include highway
and street numbers as well as names. Also provide distances from known locations and any other information that
would assist in locating the site. You may also provide description of the proposed project location, such as lot
numbers, tract numbers, or you may choose to locate the proposed project site from a known point (such as the right
descending bank of Smith Creek, one mile downstream from the Highway 14 bridge). If a large river or stream,
include the river mile of the proposed project site if known

Block 18. Nature of Activity. Describe the overall activity or project. Give appropriate dimensions of structures such
as wing walls, dikes (identify the materials to be used in construction, as well as the methods by which the work is to

be done), or excavations (length, width, and height). Indicate whether discharge of dredged or fill material is involved.
Also, identify any structure to be constructed on a fill, piles, or float-supported platforms.

The written descriptions and illustrations are an important part of the application. Please describe, in detail. what you
wish to do. If more space is needed, attach an extra sheet of paper marked Block 18,

Block 19. Proposed Project Purpose. Describe the purpose and need for the proposed project. What will it be used

for and why? Also include a brief description of any related activities to be developed as the result of the proposed
project. Give the approximate dates you plan to both begin and complete all work.
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Block 20. Reasons for Discharge. If the activity involves the discharge of dredged and/or fill material into a wetland
or other waterbody, including the temperary placement of material, explain the specific purpose of the placement of
the material (such as erosion control).

Block 21. Types of Material Being Discharged and the Amount of Each Type in Cubic Yards. Describe the
material to be discharged and amount of each material to be discharged within Corps jurisdiction. Please be sure this
description will agree with your illustrations. Discharge material includes: rock, sand, clay, concrete, etc.

Block 22. Surface Areas of Wetlands or Other Waters Filled. Describe the area to be filled at each location.
Specifically identify the surface areas, or part thereof, to be filled. Also include the means by which the discharge is to
be done (backhoe, dragling, etc.). If dredged material is to be discharged on an upland site, identify the site and the
steps to be taken (if necessary) to prevent runoff from the dredged material back into a waterbody. If more space is
needed, attach an extra sheet of paper marked Block 22

Block 23. Description of Avoidance, Minimization, and Compensation. Provide a brief explanation describing
hew impacts to waters of the United States are being avoided and minimized on the project site. Also provide a brief
description of how impacts to waters of the United States will be compensated for, or a brief statement explaining why
compensatory mitigation should not be required for those impacts.

Block 24. Is Any Portion of the Work Already Complete? Provide any background on any part of the propased
project already completed. Describe the area already developed, structures completed, any dredged or fill material
already discharged, the type of material, volume in cubic yards, acres filled, if a wetland or other waterbody (in acres
or square feet). If the work was done under an existing Corps permit, identity the authorization, if possible.

Block 25. Names and Addresses of Adjoining Property Owners, Lessees, etc., Whose Property Adjoins the
Project Site. List complete names and full mailing addresses of the adjacent property owners (public and private)
lessees, etc., whose property adjoins the waterbody or aquatic site where the work is being proposed so that they
may be notified of the proposed activity (usually by public notice). If more space is needed, attach an extra sheet of
paper marked Block 24.

Information regarding adjacent landowners is usually available through the office of the tax assessor in the
county or counties where the project is to be developed.

Block 26. Information about Approvals or Denials by Other Agencies. You may need the approval of other
federal, state, or local agencies for your project. Identify any applications you have submitted and the status, if any
(approved or denied) of each application. You need not have obtained all other permits before applying for a Corps
permit.

Block 27. Signature of Applicant or Agent. The application must be signed by the owner or other authorized party

(agent). This signature shall be an affirmation that the party applying for the permit possesses the requisite property
rights to undertake the activity applied for (including compliance with special conditions, mitigation, etc.).

DRAWINGS AND ILLUSTRATIONS

General Information.

Three types of illustrations are needed to properly depict the work to be undertaken. These illustrations or drawings
are identified as a Vicinity Map, a Plan View or a Typical Cross-Section Map. Identify each illustration with a figure or
attachment number.

Please submit one original, or good quality copy, of all drawings on 8% x 11 inch plain white paper (electronic media
may be substituted). Use the fewest number of sheets necessary for your drawings or illustrations.

Each illustration should identify the project, the applicant, and the type of illustration (vicinity map, plan view, or cross-

section). While illustrations need not be professional (many small, private project illustrations are prepared
by hand), they should be clear, accurate, and contain all necessary information.
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FACT SHEET
NATIONWIDE PERMIT 12
(2007)

UTILITY LINE ACTIVITIES. Activities required for the construction, maintenance, reparir, and
removal of utility lines and associated facilities in waters of the United States, provided the
activity does not result in the loss of greater than 1/2 acre of waters of the United States.

Utility lines: This NWP authorizes the construction, maintenance, or repair of utility
lines, including outfall and intake structures, and the associated excavation, backfill, or bedding
for the utility lines, in all waters of the United States, provided there is no change in pre-
construction contours. A "utility line” is defined as any pipe or pipeline for the transportation of
any gaseous, liquid, liquescent, or slurry substance, for any purpose, and any cable, line, or
wire for the transmission for any purpose of electrical energy, telephone, and telegraph
messages, and radio and television communication. The term “utility line” does not include
activities that drain a water of the United States, such as drainage tile or french drains, but it
does apply to pipes conveying drainage from another area.

Material resulting from trench excavation may be temporarily sidecast into waters of the
United States for no more than three months, provided the material is not placed in such a
manner that it is dispersed by currents or other forces. The district engineer may extend the
period of temperary side casting for nc mare than a total of 180 days, where appropriate. In
wetlands, the top 6 to 12 inches of the trench should normally be backfilled with topsoil from the
trench. The trench cannct be constructed or backfilled in such a manner as to drain waters of
the United States (e.g., backiiliing with extensive gravel layers, creating a french drain effect).
Any exposed slopes and stream banks must be stabilized immediately upon completion of the
utility line crossing of each waterbody.

Utility line substations: This NWP authorizes the construction, maintenance, or
expansion of substation facilities associated with a power line or utility line in non-tidal waters of
the United States, provided the activity, in combination with all other activities included in one
single and complete project, does not result in the loss of greater than 1/2 acre of waters of the
United States. This NWP does not authorize discharges into non-tidal wetlands adjacent to tidal
waters of the United States to construct, maintain, or expand substation facilities.

Foundations for overhead utility line towers, poles, and anchors: This NWP
authorizes the construction ar maintenance of foundations for overhead utility line towers, poles,
and anchors in all waters of the United States, provided the foundations are the minimum size
necessary and separate footings for each tower leg (rather than a larger singie pad) are used
where feasible.

Access roads: This NWP authorizes the construction of access roads for the
canstruction and maintenance of utility lines, including overhead power lines and utility line
substations, in non-tidal waters of the United States, provided the total discharge from a single
and complete project does not cause the loss of greater than 1/2-acre of non-tidal waters of the
United States. This NWP does not authorize discharges into non-tidal wetlands adjacent to tidal
waters for azcess roads. Access roads must be the minimum width necessary (see Mote 2.
below). Access roads must be canstructed so that the length of the road minimizes any advarse
effects on waters of the United States and must be as n=ar as possible to pre-construction
contours and elevations (e.g., at grade corduroy roads or geotextile/gravel roads). Access roads
canstructed above pre-construction contours and elevations in waters of the United States must
be properly bridged or culverted to maintain surface flows.

This NWP may authorize utility lines in or affecting navigable waters of the United States
even if there is no associated discharge of dredged or fill material (See 33 CFR Part 322).
Overhead utility lines constructed over section 10 waters and utility lines that are routed in or
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under section 10 waters without a discharge of dredged or fill material require a section 10
permil.

This NWP also authorizes temporary structures, fills, and work necessary to conduct the
utility line activity. Appropriate measures must be taken to maintain normal downstream flows
and minimize flooding to the maximum extent practicable, when temporary structures, work, and
discharges, including cofferdams, are necessary for construction activities, access fills, or
dewatering of construction sites. Temporary fills must consist of materials. and be placed in a
manner, that will not be eroded by expected high flows. Temporary fills must be removed in their
entirety and the affected areas returned to pre-construction elevations. The areas affected by
temporary fills must be revegetated, as appropriate.

Notification: The permittee must submit a pre-construction notification to the district
engineer prior to commencing the activity if any of the following criteria are met: (1) the activity
involves mechanized land clearing in a forested wetland for the utility line right-of-way; (2) a
section 10 permit is required; (3) the utility line in waters of the United States, excluding
overhead lines, exceeds 500 feet; (4) the utility line is placed within a jurisdictional area (i.e.,
water of the United States), and it runs parallel to a stream bed that is within that jurisdictional
area, (5) discharges that result in the loss of greater than 1/10-acre of waters of the United
States; (6) permanent access roads are constructed above grade in waters of the United States
for a distance of more than 500 feet; or (7) permanent access roads are constructed in waters of
the United States with impervious materials. (Sections 10 and 404)

Note 1: Where the proposed utility line is constructed or installed in navigable waters of
the United States (i.e., section 10 waters), copies of the pre-construction notification and NWP
verification will be sent by the Corps to the National Oceanic and Atmospheric Administration
(NOAA), National Ocean Service (NOS), for charting the utility line to protect navigation.

Mote 2: Access roads used for beth constructicn and maintenance may be authorized,
provided they meet the terms and conditions of this NWP. Access roads used solely for
construction of the utility line must be removed upon completion of the work, accordance with
the requirements for tempaorary fills.

Note 3: Pipes or pipelines used to transport gaseous, liquid, liquescent, or slurry
substances over navigable waters of the United States are considered to be bridges, not utility
lines, and may require a permit from the U.S. Coast Guard pursuant to Section 9 of the Rivers
and Harbors Act of 1899. However, any discharges of dredged or fill material into waters of the
United States associated with such pipelines will require a section 404 permit (see NWP 15,

General Conditions: To qualify for NWP authorization, the prospective permittee must comply
with the following general conditions, as appropriate, in addition to any regional or case-specific
conditions imposed by the division engineer or district engineer.

1. Navigation. (a) No activity may cause more than a minimal adverse effect on
navigation.

(b} Any safety lights and signals prescribed by the U.S. Coast Guard, through
regulations or otherwise, must be installed and maintained at the permittee’s expense cn
authorized facilities in navigable waters of the United States.

(c) The permittee understands and agrees that, if future operations by the United States
require the removal, relocation, or other alteration, of the structure or work herein authorized, or
if, in the opinion of the Secretary of the Army or his authorized representative, said structure or
work shall cause unreasonable obstruction to the free navigation of the navigable waters, the
permittee will be required, upon due notice from the Corps of Engineers, to remove, relocate, or
alter the structural work or obstructions caused thereby, without expense to the United States.
No claim shall be made against the United States on account of any such removal or aiteratian.
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2. Aquatic Life Movements. No aclivity may substantially disrupt the necessary life
cycle movements of those species of aquatic life indigenous to the waterbody, including those
species that normally migrate through the area, unless the activity's primary purpose is to
impcund water. Culverts piaced in streams must be instalied to maintain low flow conditions.

3. Spawning Areas. Activities in spawning areas during spawning seasons must be
avoided to the maximum extent practicable. Activities that resultin the physical destruction {e.qg.,
through excavation, fill, or downstream smothering by substantial turbidity) of an important
spawning area are not autherized.

4. Migratory Bird Breeding Areas. Activities in waters of the United States that serve
as breeding areas for migratory birds must be avoided to the maximum extent practicable.

5. Shelifish Beds. No activity may occur in areas of concentrated shelifish populations,
unless the activity is directly related to a shellfish harvesting activity authorized by NWPs 4 and
48.

6. Suitable Material. No activity may use unsuitable material {e.q., trash, debris, car
bodies, asphalt, elc.). Material used for construction or discharged must be free from toxic
pollutants in toxic amounts (see Section 307 of the Clean Water Act).

7. Water Supply Intakes. No activity may occur in the proximity of a pubiic water supply
intake, except where the activity is for the repair or improvement of public water supply intake
structures or adjacent bank stabilization.

8. Adverse Effects From Impoundments. If the activity creates an impoundment of
water, adverse effects to the aquatic system due to accelerating the passage of water, and/or
restricting its flow must be minimized to the maximum extent practicable.

9. Management of Water Flows. To the maximum extent practicable, the pre-
construction course, condition, capacity, and location of open waters must be maintained for
each activily, inciuding stream channelization and storm water management activities, except as
provided below. The activity must be conslructed to withstand expected high flows. The activity
must not restrict or impede the passage of normal or high flows, unless the primary purpose of
the activity is to impound water or manage high flows. The activity may aiter the pre-
construction course, condition, capacity, and location of open waters if it benefits the aquatic
environment (e.g., stream restoration or relocation activities).

10. Fills Within 100-Year Floodplains. The activity must comply with applicable FEMA-
approved state or local floodplain management requirements.

11. Equipment. Heavy equipment working in wetlands or mudfiats must be placed on
mats, or other measures must be taken to minimize soil disturbance.

12. Soil Erosion and Sediment Controls. Appropriate soil erosion and sediment
controls must be used and maintained in effective operating condition during construction, and
all exposed soii and other fils, as well as any work below the ordinary high water mark or high
tide line, must be permanently stabilized at the earliest practicable date. Permittees are
encouraged to perform work within waters of the United States during periods of low-flow or no-
flow.
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13. Removal of Temporary Fills. Temporary fills must be removed in their entirety and
the affected areas returned to pre-construction elevations. The affected areas must be
revegetated, as appropriate.

14. Proper Maintenance. Any authorized structure or fill shall be properly maintained,
including maintenance to ensure public safety.

15. Wild and Scenic Rivers. No activity may occur in a component of the National Wild
and Scenic River System, or in a river officially designated by Congress as a “study river” for
possible inclusion in the system while the river is in an official study status, unless the
appropriate Federal agency with direct management responsibility for such river, has
determined in writing that the proposed activity will not adversely affect the Wild and Scenic
River designation or study status. Information on Wild and Scenic Rivers may be obtained from
the appropriate Federal land management agency in the area {e.g., National Park Service, U.S.
Forest Service, Bureau of Land Management, U.S. Fish and Wildlife Service).

16. Tribal Rights. No activity or its operation may impair reserved tribal rights, including
but not limited to, reserved water rights and treaty fishing and hunting rights.

17. Endangered Species. (a) No activity is authorized under any NWP which is likely to
jeopardize the continued existence of a threatened or endangered species or a species
proposed for such designation, as identified under the Federal Endangered Species Act (ESA),
or which will destroy or adversely modify the critical habitat of such species. No activity is
authorized under any NWP which “may affect” a listed species or critical habitat, unless Section
7 consultation addressing the effects of the proposed activity has been completed.

(b} Federal agencies should follow their own procedures for complying with the
requirements of the ESA. Federal permittees must provide the district engineer with the
appropriate documentation to demonstrate compliance with those requirements.

(¢) Non-federal permittees shall notify the district engineer if any listed species or
designated critical habitat might be affected or is in the vicinity of the project, or if the project is
located in designated critical habitat, and shall not begin work on the activity until notified by the
district engineer that the requirements of the ESA have been satisfied and that the activity is
authorized. For activities that might affect Federally-listed endangered or threatened species or
designated critical habitat, the pre-construction notification must include the name(s) of the
endangered or threalened species that may be affected by the proposed work or that utilize the
designated critical habitat that may be affected by the proposed work. The district engineer will
determine whether the proposed activity “may affect” or will have “no effect” to listed species
and designated critical habitat and will notify the non-Federal applicant of the Corps'
determination within 45 days of receipt of a complete pre-construction notification. In cases
where the non-Federal applicant has identified listed species or critical habitat that might be
affected or is in the vicinity of the project, and has so notified the Corps, the applicant shall not
begin work until the Corps has provided notification the proposed activities will have “no effect”
on listed species or critical habitat, or until Section 7 consultation has been completed.

(d) As a result of formal or informal consultation with the FWS or NMFS the district
engineer may add species-specific regicnal endangered species conditions to the NWPs.

(e) Authorization of an activity by a NWP does not authorize the “take” of a threatened or
endangered species as defined under the ESA. In the absence of separate authorization (e.q.,
an ESA Section 10 Permit, a Biclogical Opinion with “incidental take” provisions, etc.) from the
U.S. FWS or the NMFS, both lethal and non-lethal “takes” of protected species are in violation
of the ESA. Information on the location of threatened and endangered species and their critical
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habitat can be obtained directly from the offices of the U.S. FWS and NMFS or their world wide
Web pages at hitp//www.fws.gov/ and hitp://www.noaa.gov/fisheries.html respectively.

18. Historic Properties. (a) In cases where the district engineer determines that the
activity may affect properties listed, or eligible for listing, in the National Register of Historic
Places, the activity is not authorized, until the requirements of Section 106 of the National
Historic Preservation Act (NHPA) have been satisfied.

{b) Federal permittees should follow their own procedures for complying with the
requirements of Section 106 of the National Historic Preservation Act. Federal permittees must
provide the district engineer with the appropriate documentation to demanstrate compliance with
those requirements.

(c) Non-federal permittees must submit a pre-construction notification to the district
engineer if the authorized activity may have the potential to cause effects to any historic
properties listed, determined to be eligible for listing on, or potentially eligible for listing on the
National Register of Historic Places, including previously unidentified properties. For such
activities, the pre-construction notification must state which historic properties may be affected
by the proposed work or include a vicinity map indicating the location of the historic properties or
the potential for the presence of historic properties. Assistance regarding information on the
location of or potential for the presence of historic resources can be sought from the State
Historic Preservation Officer or Tribal Historic Preservation Officer, as appropriate, and the
National Register of Historic Places (see 33 CFR 330.4(g)). The district engineer shall make a
reasonable and good faith effort to carry out appropriate identification efforts, which may include
background research, consultation, oral history interviews, sample field investigation, and field
survey. Based on the information submitted and these efforts, the district engineer shall
determine whether the proposed activity has the potential to cause an effect on the historic
properties. Where the non-Federal applicant has identified historic properties which the activity
may have the potential to cause effects and so notified the Corps, the non-Federal applicant
shall not begin the activity until notified by the district engineer either that the activity has no
potential to cause effects or that consultation under Section 106 of the NHPA has been
completed.

(d) The district engineer will notify the prospective permittee within 45 days of receipt of
a complete pre-construction notification whether NHPA Section 106 consultation is required.
Section 106 consultation is not required when the Corps determines that the activity does not
have the potential to cause effects on historic properties (see 36 CFR §800.3(a)). If NHPA
section 106 consultation is required and will occur, the district engineer will notify the non-
Federal applicant that he or she cannot begin work until Section 106 consultation is completed.

(e) Prospective permittees should be aware that section 110k of the NHPA (16 U.S.C.
470n-2(k)) prevents the Carps from granting a permii or other assistance to an applicant who,
with intent to avoid the requirements of Section 106 of the NHPA, has intentionally significantly
adversely affected a historic property to which the permit would relate, or having legal power to
prevent it allowed such significant adverse effect to occur, uniess the Corps, after consultation
with the Advisory Council on Historic Preservation (ACHP), determines that circumstances
justify granting such assistance despite the adverse effect created or permitted by the applicant.
If circumstances justify granting the assistance, the Corps is required to notify the ACHP and
provide documentation specifying the circumstances, explaining the degree of damage 1o the
integrity of any historic properties affected, and proposed mitigation. This documentation must
include any views obtained from the applicant, SHPO/THPO, appropriate Indian tribes if the
undertaking occurs on or affects historic properties on tribal lands or affects properties of
interest to those tribes, and other parties known to have a legitimate interest in the impacts to
the permitted activity on historic properties.
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19. Designated Critical Resource Waters. Critical resource waters include, NOAA-
designated marine sanctuaries, National Estuarine Research Reserves, state natural heritage
sites, and outstanding national resource waters ar other waters officially designated by a state
as having particular environmental or ecological significance and identified by the district
engineer after notice and opportunity for public comment. The district engineer may also
designate additional critical resource waters after notice and opportunity for comment.

(a) Discharges of dredged or fill material into waters of the United States are not
authorized by NWPs 7,12, 14, 16, 17, 21, 29, 31, 35, 39, 40, 42, 43, 44, 49, and 50 for any
activity within, or directly affecting, critical resource waters, including wetlands adjacent to such
waters,

(b) For NWPs 3, 8, 10, 13, 15, 18, 19, 22, 23, 25, 27, 28, 30, 33, 34, 36, 37, and 38,
notification is required in accordance with general condition 27, for any activity proposed in the
designated critical resource waters including wetlands adjacent to those waters. The district
engineer may authorize activities under these NWPs only after it is detarmined that the impacts
to the critical resource waters will be no more than minimal.

20. Mitigation. The district engineer will consider the following factors when determining
appropriate and practicable mitigation necessary to ensure that adverse effects on the aquatic
environment are minimal;

(a) The activity must be designed and constructed to avoid and minimize adverse
effects, both temporary and permanent, to waters of the United States to the maximum extent
practicable at the project site {i.e., on site).

(b) Mitigation in all its forms (avoiding, minimizing, rectifying, reducing, or compensating)
will be required to the extent necessary to ensure that the adverse effects to the aquatic
environment are minimal.

(c) Compensatory mitigation at a minimum one-for-one ratio will be required for all
wetland losses that exceed 1/10 acre and require pre-construction notification, unless the
district engineer determines in writing that some other form of mitigation would be more
environmentally appropriate and provides a project-specific waiver of this requirement. For
wetland losses of 1/10 acre or less that require pre-construction notification, the district engineer
may determine on a case-by-case basis that compensatory mitigation is required to ensure that
the activity results in minimal adverse effects on the aquatic environment. Since the likelihood of
success is greater and the impacts to potentially valuable uplands are reduced, wetland
restoration should be the first compensatory mitigation option considered.

(d) For losses of streams or other open waters that require pre-construction notification,
the district engineer may require compensatory mitigation, such as stream restoration, to ensure
that the activity results in minimal adverse effects on the aquatic environment,

{e) Compensatory mitigation will not be used to increase the acreage losses allowed by
the acreage limits of the NWPs. For example, if an NWP has an acreage limit of 1/2 acre, it
cannot be used to authorize any project resulting in the loss of greater than 1/2 acre of waters of
the United States, even if compensatory mitigation is provided that replaces or restores some of
the lzst waters. However, compensatory mitigation can and should be used, as necessary, to
ensure that a project already meeting the established acreage limits also satisfies the minimal
impact requirement associated with the NWPs.

(f) Compensatory mitigation plans for projects in or near streams or other open waters
will normally include a requirement for the establishment, maintenance, and legal protection
(e.q., conservation easements) of riparian areas next to open waters. In some cases, riparian
areas may be the only compensatory mitigation required. Riparian areas should consist of
native species. The width of the required riparian area will address documented water quality or
aquatic habitat loss concerns. Normally, the riparian area will be 25 to 50 feet wide on each side
of the stream, but the district engineer may require slightly wider riparian areas to address
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documented water quality or habitat loss concerns. Where both wetlands and open waters exist
on the project site, the district engineer will determine the appropriate compensatory mitigation
(e.g., riparian areas and/or wetlands compensation) based on what is best for the aquatic
environment on a watershed basis. In cases where riparian areas are determined to be the most
appropriate form of compensatory mitigation, the district engineer may waive or reduce the
requirement to provide wetland compensatory mitigation for wetland losses.

{g) Permittees may propose the use of mitigation banks, in-lieu fee arrangements or
separate activity-specific compensatory mitigation. In all cases, the mitigation pravisions will
specify the party responsible for accomplishing and/or complying with the mitigation plan.

(h) Where certain functions and services of waters of the United States are permanently
adversely affected, such as the conversion of a forested or scrub-shrub wetland to a
herbaceous wetland in a permanently maintained utility line right-of-way, mitigation may be
required to reduce the adverse effects of the project to the minimal level.

21. Water Quality. Where States and authorized Tribes, or EPA where applicable, have
not previously certified compliance of an NWP with CWA Section 401, individual 401 Water
Quality Certification must be obtained or waived (see 33 CFR 330.4(c)). The district enaineer or
State or Tribe may require additional water quality management measures to ensure that the
authorized aclivity does not result in more than minimal degradation of water quality.
Specifically in North Dakota, the North Dakota Department of Health has denied certification for
projects under this Nationwide Permit proposed to cross all classified rivers, tributaries and
lakes; individual certification for project in these waterways must be obtained by the project
proponent prior to authorization under this Nationwide Permit. For utility line crossings of all
other waters, the Department of Health has issued water quality certification provided the
attached Construction and Environmental Disturbance Requirements are followed.

22. Coastal Zone Management. Not Applicable.

23. Regional and Case-By-Case Conditions. The activity must comply with any
regional conditions that may have been added by the Division Engineer (see 33 CFR 330.4(e))
and with any case specific conditions added by the Corps or by the state, Indian Tribe, or U.S.
EPA in its section 401 Water Quality Certification, or by the state in its Coastal Zone
Management Act consistency determination.

24. Use of Multiple Nationwide Permits. The use of more than one NWP for a single
and complete project is prohibited, except when the acreage loss of waters of the United States
authorized by the NWPs does not exceed the acreage limit of the NWP with the highest
specified acreage limit. For example, if a road crossing over tidal waters is constructed under
NWP 14, with associated bank stabilization authorized by NWP 13, the maximum acreage loss
of waters of the United States for the total project cannot exceed 1/3-acre.

25. Transfer of Nationwide Permit Verifications. If the permittee sells the property
associated with a nationwide permit verification, the permittee may transfer the nationwide
permit verification to the new owner by submitting a letter to the appropriate Corps district cffice
to validate the transfer. A copy of the nationwide permit verification must be attached to the
letter, and the letter must contain the following statement and signature:

“When the structures or work authorized by this nationwide permit are still in existence at the
time the property is transferred, the terms and conditions of this nationwide permit, including any
special conditions, will continue to be binding on the new owner(s) of the property. To validate
the transfer of this nationwide permit and the associated liabilities associated with compliance
with its terms and conditions, have the transferee sign and date below.”
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(Transferee)

(Date)

26. Compliance Certification. Each permittee who received a NWP verification from
the Corps must submit a signed certification regarding the completed work and any required
mitigation. The certification form must be forwarded by the Corps with the NWP verification
letter and will include:

(a) A statement that the authorized work was done in accordance with the NWP
autharization, including any general or specific conditions;

(b) A statement that any required mitigation was completed in accordance with the
permit conditions; and

(c) The signature of the permittee certifying the completion of the work and mitigation.

27. Pre-Construction Notification. See attached pages.

28. Single and Complete Project. The activity must be a single and complete project.
The same NWP cannot be used more than once for the same single and complete project.

Further Information

1. District Engineers have authority to determine if an activity complies with the terms
and conditions of an NWP.

2. NWPs do not obviate the need to obtain other federal, state, or local permits,
approvals, or authorizations required by law.

3. NWPs do not grant any property rights or exclusive privileges.

4. NWPs do not authorize any injury to the property or rights of others.

5. NWPs do not authorize interference with any existing or proposed Federal project.
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General Condition 27. Pre-Construction Notification.

(a) Timing. Where required by the terms of the NWP, the prospective permittee must
notify the district engineer by submitting a pre-construction notification (PCN) as early as
possible. The district engineer must determine if the PCN is complete within 30 calendar days of
the date of receipt and, as a general rule, will request additional information necessary to make
the PCN complete only once. However, if the prospective permittee does not provide all of the
requested information, then the district engineer will notify the prospective permittee that the
PCN is still incomplete and the PCN review process will not commence until all of the requested
information has been received by the district engineer. The prospective permittee shall not
begin the activity until either:

(1) He or she is natified in writing by the district engineer that the activity may proceed
under the NWP with any special conditions imposed by the district or division engineer; or

{2) Forty five calendar days have passed from the district engineer's receipt of the
complete PCN and the prospective permittee has not received written naotice from the district or
division engineer. However, if the permittee was required to notify the Corps pursuant to general
condition 17 that listed species or critical habitat might be affected or in the vicinity of the
project, or to notify the Corps pursuant to general condition 18 that the activity may have the
potential to cause effects to historic properties, the permittee cannot begin the activity until
receiving written notification from the Corps that is "no effect” on listed species or "no potential
to cause effects” on historic properties, or that any cansultation required under Section 7 of the
Endangered Species Act (see 33 CFR 330.4(f)) and/or Section 106 of the National Historic
Preservation (see 33 CFR 330.4(g)) is completed. Alsg, work cannot begin under NWPs 21, 49,
or 50 until the permittes has received written approval from the Corps. If the proposed activity
requires a written waiver to exceed specified limits of an NWP, the permittee cannot begin the
activity until the district engineer issues the waiver. If the district or division engineer notifies the
permittee in writing that an individual permit is required within 45 calendar days of receipt of a
complete PCN, the permittee cannot begin the activity until an individual permit has been
obtained. Subsequently, the permittee’s right to proceed under the NWP may be modified,
suspended, or revoked only in accerdance with the procedure set forth in 33 CFR 330.5(d)(2).

(b) Contents of Pre-Construction Notification: The PCN must be in writing and include
the following information:

(1) Name, address and telephone numbers of the prospective permittee;

(2) Location of the proposed project;

(3) A description of the proposed project; the project's purpose; direct and indirect
adverse environmental effects the project would cause; any other NWP(s), regional general
permit{s), or individual permit(s) used or intended to be used to authorize any part of the
proposed project or any related activity. The description should be sufficiently detailed to allow
the district engineer to determine that the adverse effects of the project will be minimal and to
determine the need for compensatory mitigation. Sketches should be provided when neczssary
to show that the activity complies with the terms of the NWP. (Sketches usually ciarify ine
project and when provided resuit in a quicker decision.);

(4} The PCN must inciude a delineation of special aquatic sites and other waters of the
United States on the project site. Wetland delineations must be prepared in accordance with the
current method required by the Corps. The permittee may ask the Corps to delineate the special
aquatic sites and other waters of the United States, but there may be a delay if the Corps does
the delineation, especially if the project site is large or contains many waters of the United
States. Furthermore, the 45 day period will not start until the deiineation has been submitted to
or completed by the Corps, where appropriate;
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(5) If the proposed activity will result in the loss of greater than 1/10 acre of wetlands and
a PCN is required, the prospective permittee must submit a statement describing how the
mitigation requirement will be satisfied. As an alternative, the prospective permittee may submit
a conceptual or detailed mitigation plan.

(6) If any listed species or designated critical habitat might be affected or is in the vicinity
of the project, or if the project is located in designated critical habitat, for non-Federal applicants
the PCN must include the name(s) of those endangered or threatened species that might be
affected by the proposed work or utilize the designated critical habitat that may be affected by
the proposed work. Federal applicants must provide documentation demonstrating compliance
with the Endangered Species Act; and

(7) For an activity that may affect a historic property listed on, determined to be eligible
for listing on, or potentially eligible for listing on, the National Register of Historic Places, for
non-Federal applicants the PCN must state which historic property may be affected by the
proposed work or include a vicinity map indicating the location of the historic property. Federal
applicants must provide documentation demonstrating compliance with Section 108 of the
Mational Historic Preservation Act.

(c) Form of Pre-Construction Notification: The standard individual permit application form
(Form ENG 4345) may be used, but the completed application form must clearly indicate that it
is a PCN and must include all of the information required in paragraphs (b)(1) through (7) of this
general condition. A letter containing the required information may also be used.

(d) Agency Coordination: (1) The district engineer will consider any comments from
Federal and state agencies concerning the proposed activity’s compliance with the terms and
conditions of the NWPs and the need for mitigation to reduce the project’s adverse
envircnmental effects to a minimal level.

(2) For all NWP 48 activities requiring pre-construction notification and for other NWP
activities requiring pre-construction notification to the district engineer that result in the loss of
greater than 1/2-acre of waters of the United States, the district engineer will immediately
provide (e.g., via facsimile transmission, overnight mail, or other expeditious manner) a capy of
the PCN to the appropriate Federal or state offices (U.S. FWS, state natural resource or water
quality agency, EPA, State Historic Preservation Officer (SHPQ) or Tribal Historic Preservation
Office (THPO), and, if appropriate, the NMFS). With the exception of NWP 37, these agencies
will then have 10 calendar days from the date the material is transmitted to telephone or fax the
district engineer notice that they intend to provide substantive, site-specific comments. If so
contacted by an agency, the district engineer will wait an additional 15 calendar days before
making a decision on the pre-construction notification. The district engineer will fully consider
agency comments received within the specified time frame, but will provide no response to the
resource agency, except as provided below. The district engineer will indicate in the
administrative record associated with each pre-construction notification that the resource
agencies’ concerns were considered. For NWP 37, the emergency watershed protection and
rehabilitation activity may proceed immediately in cases where there is an unacceptable hazard
to life or a significant loss of property or economic hardship will occur. The district engineer will
consider any comments received to decide whether the NWP 37 authorization should be
modified, suspended, or revoked in accordance with the procedures at 33 CFR 330.5.

(3) In cases where the prospective permittee is not a Federal agency, the district
engineer will provide a response to NMFS within 30 calendar days of receipt of any Essential
Fish Habitat conservation recommendations, as required by Section 305(b)(4)(B) of the
Magnuson-Stevens Fishery Conservation and Management Act.

(4) Applicants are encouraged to provide the Corps multiple copies of pre-construction
notifications to expedite agency coordination.

10
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(5) For NWP 48 activities that require reporting, the district engineer will provide a copy
of each report within 10 calendar days of receipt to the appropriate regional office of the NMES.

(e) District Engineer’s Decision: In reviewing the PCN for the proposed activity, the
district engineer will determine whether the activity authorized by the NWP will result in more
than minimal individual or cumulative adverse environmental effects or may be contrary to the
public interest. If the proposed activity requires a PCN and will result in a loss of greater than
1/10 acre of wetlands, the prospeclive permittee should submit a mitigation proposal with the
PCN. Applicants may also propose compensatory mitigation for projects with smaller impacts.
The district engineer will consider any proposed compensatory mitigation the applicant has
included in the proposal in determining whether the net adverse environmental effects to the
aquatic environment of the proposed work are minimal. The compensatory mitigation proposal
may be either conceptual or detailed. If the district engineer determines that the activity
complies with the terms and conditions of the NWP and that the adverse effects on the aquatic
environment are minimal, after considering mitigation, the district engineer will notify the
permittee and include any conditions the district engineer deems necessary. The district
engineer must approve any compensatory mitigation proposal before the permittee commences
work. If the prospective permittee elects to submit a compensatory mitigation plan with the PCN
the district engineer will expeditiously review the proposed compensatory mitigation plan. The
district engineer must review the plan within 45 calendar days of receiving a complete PCN and
determine whether the proposed mitigation would ensure no more than minimal adverse effects
on the aquatic environment. If the net adverse effects of the project on the aquatic environment
(after consideration of the compensatory mitigation proposal) are determined by the district
engineer to be minimal, the district engineer will provide a timely written response to the
applicant. The response will state that the project can proceed under the terms and conditions
of the NWP.

1

If the district engineer determines that the adverse effects of the proposed work are
more than minimal, then the district engineer will notify the applicant either: (1) That the project
does not qualify for authorization under the NWP and instruct the applicant on the procedures to
seek authorization under an individual permit; (2) that the project is authorized under the NWP
subject to the applicant’s submission of a mitigation plan that would reduce the adverse effects
on the aquatic environment to the minimal level; or (3) that the project is authorized under the
NWP with specific modifications or conditions. Where the district engineer determines that
mitigation is required to ensure no more than minimal adverse effects occur to the aquatic
environment, the activity will be authorized within the 45-day PCN period. The authorization will
include the necessary conceptual or specific mitigation or a requirement that the applicant
submit a mitigation plan that would reduce the adverse effects on the aguatic environment to the
minimal level. When mitigation is required, no work in waters of the United States may occur
until the district engineer has approved a specific mitigation plan.

11
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2007 NATIONWIDE PERMITS
REGIONAL CONDITIONS
STATE OF NORTH DAKOTA
OMAHA DISTRICT - CORPS OF ENGINEERS

The U.S. Army Corps of Engineers has adepted the following regional conditions for activities authorized
by nationwide permits within the State of North Dakota. However, the pre-construction notification
requirements defined below are not applicable to Nationwide Permit 47,

1. Wetlands Classified as Fens

All Nationwide Permits, with the exception of 3, 5, 20, 32, 38, 45, and 47, are revoked for use in fens in
North Dakota. For nationwide permits 3, 5, 20, 32, 38, and 45 permittees must notify the Corps in
accordance with General Condition 27 (Notification) prier te initiating any regulated activity impacting fens
in North Dakota.

Fens are wetlands that develop where a relatively constant supply of ground water to the plant rooting
zone maintains saturated conditions most of the time. The water chemistry of fens reflects the mineralogy
of the surrounding and underlying soils and geological materials. The substrate is carbon-accumulating,
ranging from muck to peat to carbonates. These wetlands may be acidic to alkaline, have pH ranging
from 3.5 to 8.4 and support a range of vegetation types. Fens may occur on slopes, in depressions, or on
flats (i.e., in different hydrogeomorphic classes, after: Brinson 1993).

2. Waters Adjacent to Natural Springs

For all Nationwide Permits permittees must notify the Corps in accordance with General Condition No. 27
(Notification) for regulated activities located within 100 feet of the water source in natural spring areas in
North Dakota. For purposes of this condition, a spring source is defined as any location where there is
artesian flow emanating from a distinct point at any time during the growing season. Springs do not
include seeps and other groundwater discharge areas where there is no distinct point source.

3. Missouri River, including Lake Sakakawea and Lake Oahe within the State of North Dakota

For all Nationwide Permits permittees must notify the Corps in accordance with General Condition No. 27
(Notification) prior to initiating any regulated activity in the Missouri River, including Lake Sakakawea and
Lake Oahe, within the State of North Dakota.

4. Historic Properties

That the permittee and/or the permittee’s contractor, or any of the employees, subcontractors or other
persons working in the performance of a contract(s) to complete the work authorized herein, shall cease
work and report the discovery of any previously unknown historic or archeological remains to the North
Dakota Regulatory Office. Notification shall be by telephone or fax within 24 hours of the discovery and in
writing within 48 hours. Work shall not resume until the permittee is notified by the North Dakota
Regulatory Office.

5. Spawning Condition
That no regulated activity within waters of the United States listed as Class 11l or higher on the 1978
Stream Evaluation Map for the State of MNorth Dakota or on the North Dakota Game and Fish

Department's website as a North Dakota Public Fishing Water shall occur between 15 April and 1 June.
No regulated activity within the Red River of the North shall occur between 15 April and 1 July,

12

F-37



Additional Information

Permittees are reminded that General Condition No. 6 prohibits the use of unsuitable material. In
addition, organic debris, some building waste, and materials excessive in fines are not suitable material.

Specific verbiage on prohibited materials and the 1878 Stream Evaluation Map for the State of North
Dakota can be accessed on the North Dakota Regulatory Office’s website at:
httos www.nwo. usace.army.mil/html/od-rnd/ndhome.htm

13



FACT SHEET
NATIONWIDE PERMIT 14
(2007)

LINEAR TRANSPORTATION PROJECTS. Activities required for the construction, expansion,
modification, or improvement of linear transportation projects (e.g., roads, highways, railways,
trails, airport runways, and taxiways) in waters of the United States. For linear transportation
projects in non-tidal waters, the discharge cannct cause the loss of greater than 1/2-acre of
waters of the United States. For linear transportation projects in tidal waters, the discharge
cannot cause the loss of greater than 1/3-acre of waters of the United States. Any stream
channel madification, including bank stabilization, is limited to the minimum necessary to
construct or protect the linear transportation project; such modifications must be in the
immediate vicinity of the project.

This NWP also authorizes tempcrary structures, fills, and work necessary to construct
the linear transportation project. Appropriate measures must be taken to maintain normal
downstream flows and minimize flooding to the maximum extent practicable, when temporary
structures, work, and discharges, including cofferdams, are necessary for construction activities,
access fills, or dewatering of construction sites. Temporary fills must consist of materials, and
be placed in a manner, that will not be eroded by expected high flows. Temporary fills must be
removed in their entirety and the affected areas returned to pre-construction elevations. The
areas affected by temporary fills must be revegetated, as appropriate.

This NWP cannot be used to authorize non-linear features commonly associated with
transportation projects, such as vehicle maintenance or storage buildings, parking lots, train
stations, or aircraft hangars.

Naotification: The permittee must submit a pre-construction notification to the district
engineer prior to commencing the activity if: (1) the loss of waters of the United States exceeds
1/10 acre; or (2) there is a discharge in a special aquatic site, including wetlands. (Sections 10
and 404)

Note: Some discharges for the construction of farm roads cr forest roads, or temporary
roads for moving mining equipment, may qualify for an exemption under Section 404(f) of the
Clean Water Act (see 33 CFR 323.4).

General Conditions: To qualify for NWP authorization, the prospective permittee must comply
with the following general conditions, as appropriate, in addition to any regional or case-specific
conditions imposed by the division engineer or district engineer.

1. Navigation. (a) No activity may cause more than a minimal adverse effect on
navigation.

(b) Any safety lights and signals prescribed by the U.S. Coast Guard, through
regulations or otherwise, must be installed and maintained at the permittee's expense on
authorized facilities in navigabple waters of the United States.

(c) The permittee understands and agrees that, if future operations by the United States
require the removal, relocation, or other alteration, of the structure or work herein authonized, or
if, in the opinion of the Secretary of the Army or his authorized representative, said structure or
work shall cause unreasconable obstruction to the free navigation of the navigable waters, the
permittee will be required, upon due notice from the Corps of Engineers, to remove, relocate, or
alter the structural work or obstructions caused thereby, without expense to the United States.
No claim shall be made against the United States on account of any such removal or alteration.
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2. Aquatic Life Movements. No activity may substantially disrupt the necessary life
cycle movements of those species of aquatic life indigenous to the waterbody, including those
species that normally migrate through the area, unless the activity's primary purpose is to
impound water, Culverts placed in streams must be installed to maintain low flow conditions.

3. Spawning Areas. Activities in spawning areas during spawning seasons must be
avoided to the maximum extent practicable. Activities that result in the physical destruction (e.g.,
through excavation, fill, or downstream smothering by substantial turbidity) of an important
spawning area are not authorized.

4. Migratory Bird Breeding Areas. Activities in waters of the United States that serve
as breeding areas for migratory birds must be avoided to the maximum extent practicable.

5. Shellfish Beds. No activity may occur in areas of concentrated shellfish populations,

unless the activity is directly related to a shellfish harvesting activity authorized by NWPs 4 and
48.

6. Suitable Material. No activity may use unsuitable material (e.g., trash, debris, car
bodies, asphalt, etc.). Material used for construction or discharged must be free from toxic
pollutants in toxic amounts {see Section 307 of the Clean Water Act).

7. Water Supply Intakes. No activity may occur in the proximity of a public water supply
intake, except where the activity is for the repair or improvement of public water supply intake
structures or adjacent bank stabilization.

8. Adverse Effects From Impoundments. If the activity creates an impoundment of
water, adverse effects to the aquatic system due to accelerating the passage of water, and/or
restricting its flow must be minimized to the maximum extent practicable.

9. Management of Water Flows. To the maximum extent practicable, the pre-
construction course, condition, capacity, and location of open waters must be maintained for
each activity, including stream channelization and storm water management activities, except as
provided below. The activity must be constructed to withstand expected high flows. The activity
must not restrict or impede the passage of normal or high flows, unless the primary purpose of
the activity is to impound water or manage high flows. The activity may alter the pre-
construction course, condition, capacity, and location of open waters if it benefits the aquatic
environment {e.g., stream restoration or relocation activities).

10. Fills Within 100-Year Floodplains. The activity must comply with applicable FEMA-
approved state or local floodplain management requirements.

11. Equipment. Heavy equipment working in wetlands or mudflats must be placed on
mats, or other measuras must be taken to minimizz soil disturbance.

12. Soil Erosion and Sediment Controls. Appropriate soil erosion and sediment
controls must be used and maintained in effective operating condition during construction, and
all exposed soil and other fills, as well as any work below the ordinary high water mark or high
tide line, must be permanently stabilized at the earliest practicable date. Permitiees are
encouraged to perform work within waters of the United States during periods of low-flow or no-
flow.
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13. Removal of Temporary Fills. Temporary fills must be removed in their entirety and
ihe affected areas returned to pre-construction elevations. The affected areas must be
revegetated, as appropriate.

14. Proper Maintenance. Any authorized structure or fill shall be properly maintained,
including maintenance to ensure public safety.

15. Wild and Scenic Rivers. No activity may occur in a component of the National Wild
and Scenic River System, or in a river officially designated by Congress as a “study river” for
possible inclusion in the system while the river is in an official study status, unless the
appropriate Federal agency with direct management responsibility for such river, has
determined in writing that the proposed activity will not adversely affect the Wild and Scenic
River designation or study status. Information on Wild and Scenic Rivers may be obtained from
the appropriate Federal land management agency in the area (e.g., National Park Service, U.S.
Forest Service, Bureau of Land Management, U.S. Fish and Wildlife Service).

16. Tribal Rights. No activity or its operation may impair reserved tribal rights, including,
but not limited to, reserved water rights and treaty fishing and hunting rights.

17. Endangered Species. (a) No activity is authorized under any NWP which is likely to
jecpardize the continued existence of a threatened or endangered species or a species
proposed for such designation, as identified under the Federal Endangered Species Act (ESA),
or which will destroy or adversely modify the critical habitat of such species. No activity is
authorized under any NWP which "may affect” a listed species or critical habitat, unless Section
7 consultation addressing the effects of the proposed activity has been completed.

(b) Federal agencies should follow their own procedures for complying with the
requirements of the ESA. Federal permittees must provide the district engineer with the
appropriate documentation to demonstrate compliance with those requirements.

(c) Non-federal permittees shall notify the district engineer if any listed species or
designated critical habitat might be affected or is in the vicinity of the project, or if the project is
located in designated critical habitat, and shall not begin work on the activity until notified by the
district engineer that the requirements of the ESA have been satisfied and that the activity is
authorized. For activities that might affect Federally-listed endangered or threatened species or
designated critical habitat, the pre-construction notification must include the name(s) of the
endangered or threatened species that may be affected by the proposed work or that utilize the
designated critical habitat that may be affected by the proposed work. The district engineer will
determine whether the proposed activity "may affect” or will have “no effect” to listed species
and designated critical habitat and will notify the non-Federal applicant of the Corps'
determination within 45 days of receipt of a complete pre-construction notification. In cases
where the non-Federal applicant has identified listed species or critical habitat that might be
affected or is in the vicinity of the project, and has so notified the Corps, the applicant shall not
begin work until the Corps has provided notification the proposed activities will have “no effect”
on listed species cr critical habitat, or until Section 7 consultation has been compieted.

(d) As a result of formal or informal consultation with the FWS or NMFS the district
engineer may add species-specific regional endangered species conditions to the NWPs.

(e) Authorization of an activity by a NWP does not autharize the "take” of a threatened or
endangered species as defined under the ESA. In the absence of separate authorization (e.g.,
an ESA Section 10 Permit, a Biological Opinion with “incidental take” provisions, etc.) from the
U.S. FWS or the NMFS, both lethal and non-lethal "takes" of protected species are in violation
of the ESA. Information on the location of threatened and endangered species and their critical
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habitat can be obtained directly from the offices of the U.S. FWS and NMFS or their world wide
Web pages at http.//www.fws.gov/ and htip./fwww.noaa gov/fisheries.html respectively.

18. Historic Properties. {a) In casas wherz tha district 2ngins=ar determines that the
activity may affect properties listed, or eligible for listing, in the National Register of Historic
Places, the activity is not authorized, until the requirements of Section 108 of the National
Historic Preservation Act (NHPA) have been satisfied.

(b) Federal permittees should follow their own procedures for complying with the
requirements of Section 106 of the National Historic Preservation Act. Federal permittees must
provide the district engineer with the appropriate documentation to demonstrate compliance with
those requirements.

(c) Non-federal permittees must submit a pre-construction notification to the district
engineer if the authorized activity may have the potential to cause effects to any historic
properties listed, determined to be eligible for listing an, or potentially eligible for listing on the
National Register of Historic Places, including previously unidentified properties. For such
activities, the pre-construction notification must state which historic properties may be affected
by the proposed work or include a vicinity map indicating the location of the historic properties or
the potential for the presence of historic properties. Assistance regarding information on the
location of or potential for the presence of historic resources can be sought from the State
Historic Preservation Officer or Tribal Historic Preservation Officer, as appropriate, and the
National Register of Historic Places (see 33 CFR 330.4(g)). The district engineer shall make a
reasonable and good faith effort to carry out appropriate identification efforts, which may include
background research, consultation, oral history interviews, sample field investigation, and field
survey. Based on the information submitted and these efforts, the district engineer shall
determine whether the proposad activity has the potential to cause an effect on the historic
properties. Where the non-Federal applicant has identified historic properties which the activity
may have the potential to cause effects and so notified the Corps, the non-Federal applicant
shall not begin the activity until notified by the district engineer either that the activity has no
potential to cause effects or that consultation under Section 106 of the NHPA has been
completed.

{d) The district engineer will notify the prospective permittee within 45 days of receipt of
a complete pre-construction notification whether NHPA Section 106 consultation is required.
Section 106 consultation is not required when the Corps determines that the activity does not
have the potential to cause effects on historic properties (see 36 CFR §800.3(a)). If NHPA
section 106 consultation is required and will occur, the district engineer will notify the non-
Federal applicant that he or she cannot begin work until Section 106 consultation is completed.

(e) Prospective permittees should be aware that section 110k of the NHPA (16 U.S.C.
470h-2(k})} prevents the Coros from granting a permit or other assistance to an applicant who,
with intent to avoid the requirements of Section 106 of the NHPA, has intentionally significantly
adversely affected a historic property to which the permit would relate, or naving legal power to
pravent it, allowed such significant adverse effact to occur, unless the Corps, aiter consultation
with the Advisory Council on Histeric Preservation (ACHP), determines that circumstances
justify granting such assistance despite the adverse affect created or permittad by the applicant.
If circumstances justify granting the assistance, the Corps is required to notify the ACHP and
provide documentation specifying the circumstances, explaining the degree of damage to the
integrity of any historic properties affected, and proposed mitigation. This documentation must
include any views obtained from the applicant, SHPQ/THPO, appropriate Indian tribes if the
undertaking occurs on or affects historic properties on tribal lands or affects properties of
interest to those tribes, and other parties known to have a legitimate interest in the impacts to
the permitted activity on historic properties.
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19. Designated Critical Resource Waters. Critical resource waters include, NOAA-
designated marine sanctuaries, National Estuarine Research Reserves, state natural heritage
sites, and outstanding national resource waters or other waters officially designated by a state
as having particular environmental or ecological significance and identified by the district
engineer after notice and opportunity for public comment. The district engineer may also
designate additional critical resource waters after notice and opportunity for comment.

(a) Discharges of dredged or fill material into waters of the United States are not
authorized by NWPs 7, 12, 14, 16, 17, 21, 29, 31, 35, 39, 40, 42, 43, 44, 49, and 50 for any
activity within, or directly affecting, critical resource waters, including wetlands adjacent to such
waters.

(b) For NWPs 3, 8, 10, 13, 15, 18, 19, 22, 23, 25, 27, 28, 30, 33, 34, 36, 37, and 38,
notification is required in accordance with general condition 27, for any activity proposed in the
designated critical resource waters including wetlands adjacent to those waters. The district
engineer may authorize activities under these NWPs only after it is determined that the impacts
to the critical resource waters will be no more than minimal.

20. Mitigation. The district engineer will consider the following factors when determining
appropriate and practicable mitigation necessary to ensure that adverse effects on the aguatic
environment are minimal:

(a) The activity must be designed and constructed to avoid and minimize adverse
effects, both temporary and permanent, to waters of the United States to the maximum extent
practicable at the project site (i.e., on site).

(b) Mitigation in all its forms (avoiding, minimizing, rectifying, reducing, or compensating)
will be required to the extent necessary to ensure that the adverse effects to the aquatic
environment are minimal.

(c) Compensatory mitigation at a minimum one-for-one ratic will be required for all
wetland losses that exceed 1/10 acre and require pre-construction notification, unless the
district engineer determines in writing that some other form of mitigation would be more
environmentally appropriate and provides a project-specific waiver of this requirement. For
wetland losses of 1/10 acre or less that require pre-construction notification, the district engineer
may determine on a case-by-case basis that compensatory mitigation is required to ensure that
the activity results in minimal adverse effects on the aquatic environment. Since the likelihood of
success is greater and the impacts to potentially valuable uplands are reduced, wetland
restoration should be the first compensatory mitigation option considered.

(d) For losses of streams or other open waters that require pre-construction notification,
the district engineer may require compensatory mitigation, such as stream restoration, to ensure
that the activity results in minimal adverse effects on the aquatic environment.

(e} Compensatory mitigation will not be used to increase the acreage losses allowed by
the acreage limits of the NWPs. For example. if an NWP has an acreage limit of 1/2 acre, it
cannot be used to authorize any project resulting in the ioss of greater than 1/2 acre of waters of
the United States, even if compensatory mitigation is provided that replaces or restores some of
the lost waters. However, compensatory mitigation can and should be used, as necessary, to
ensure that a project already meeting the established acreage limits also satisfies the minimal
impact requirement associated with the NWPs.

(f) Compensatory mitigation plans for projects in or near streams or other open watars
will normally include a requirement for the establishment, maintenance, and legal protection
(e.q., conservation easements) of riparian areas next to open waters. In some cases, riparian
areas may be the only compensatory mitigation required. Riparian areas shouid consist of
native species. The width of the required riparian area will address documented water quality or
aquatic habitat loss concerns. Normally, the riparian area will be 25 to 50 feet wide on each side
of the stream, but the district engineer may require slightly wider riparian areas to address
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documented water quality or habitat loss concerns. Where both wetlands and open waters exist
cn the prcject site, the district engineer will determine the appropriate compensatory mitigation
(e.g., riparian areas and/or wetlands compensation) based on what is best for the aquatic
environment on a watershed basis. In cases where riparian areas are determined to be the most
appropriate form of compensatory mitigation, the district engineer may waive or reduce the
requirement to provide wetland compensatory mitigation for wetland losses.

(g) Permittees may propose the use of mitigation banks, in-licu fee arrangements or
separate activity-specific compensatory mitigation. In all cases, the mitigation provisions will
specify the party responsible for accomplishing and/or complying with the mitigation plan.

(h) Where certain functions and services of waters of the United States are permanently
adversely affected, such as the conversion of a forested or scrub-shrub wetland to a
herbaceous wetland in a permanently maintained utility line right-of-way, mitigation may be
required to reduce the adverse effects of the project to the minimal level.

21. Water Quality. Where States and authorized Tribes, or EPA where applicable, have
not previously certified compliance of an NWP with CWA Section 401, individual 401 Water
Quality Certification must be obtained or waived (see 33 CFR 330.4(c)). The district engineer or
State or Tribe may require additional water quality management measures to ensure that the
authorized activity does not result in more than minimal degradation of water quality.
Specifically for North Dakota, the North Dakota Department of Health has issued water quality
certification for projects under this Nationwide Permit provided the attached Construction and
Environmental Disturbance Requirements are followed.

22. Coastal Zone Management. Not Applicable.

23. Regional and Case-By-Case Conditions. The activity must comply with any
regional conditions that may have been added by the Division Engineer (see 33 CFR 330.4(e))
and with any case specific conditions added by the Corps or by the state, Indian Tribe, or U.S.
EPA in its section 401 Water Quality Certification, or by the state in its Coastal Zone
Management Act consistency determination.

24. Use of Multiple Nationwide Permits. The use of more than one NWP for a single
and complete project is prohibited, except when the acreage loss of waters of the United States
authorized by the NWPs does not exceed the acreage limit of the NWP with the highest
specified acreage limit. For example, if a road crossing over tidal waters is constructed under
NWP 14, with associated bank stabilization authorized by NWP 13, the maximum acreage loss
of waters of the United States for the total project cannot exceed 1/3-acre.

25. Transfer of Nationwide Permit Verifications. If the permittee sells the property
associated with a nationwide permit verification, the permittee may transfer the nationwide
permit verification to the new owner by submitting a letter to the appropriate Corps district office
to validate the transfer. A copy of the nationwide permit verification must be attached to the
letter, and the letter must contain the following statement and signature:

“When the structures or work authorized by this nationwide permit are still in existence at the
time the property is transferred, the terms and conditions of this nationwide permit, including any
special conditions, will continue to be binding on the new owner(s) of the property. To validats
the transfer of this nationwide permit and the associated liabilities associated with compliance
with its terms and conditions, have the transferee sign and date below.”

{Transferee)

(8]
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(Date)

26. Compliance Certification. Each permittee who received a NWP verification from
the Corps must submit a signed certification regarding the completed work and any required
mitigation. The certification form must be forwarded by the Carps with the NWP verification
letter and will include:;

(a) A statement that the authorized work was done in accordance with the NWP
authorization, including any general or specific conditions;

{b) A statement that any required mitigation was completed in accordance with the
permit conditions; and

(c) The signature of the permittee certifying the completion of the work and mitigation.

27. Pre-Construction Notification. See attached pages.

28. Single and Complete Project. The activity must be a single and complete project.
The same NWP cannot be used more than once for the same single and complete project.

Further Information

1. District Engineers have authority to determine if an activity complies with the terms
and conditions of an NWP.

2. NWPs do not obviate the need to obtain other federal, state, or local permits,
approvals, or authorizations required by law.

3. NWPs do not grant any property rights or exclusive privileges,

A MWNPs Ao net authorize apy infory tn the property or rights of others,

5 NWPs do not authonze mterferenco with any existing or proposed Federal project.
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General Condition 27. Pre-Construction Notification.

(a) Timing. Where required by the terms of the NWP, the prospective permittee must
notify the district engineer by submitting a pre-construction notification (PCN) as early as
possible. The district engineer must determine if the PCN is complete within 30 calendar days of
the date of receipt and, as a general rule, will request additional information necessary to make
the PCN complete only once. However, if the prospective permittee does not provide all of the
requested information, then the district engineer will notify the prospective permittee that the
PCN is still incomplete and the PCN review process will not commence until all of the requested
information has been received by the district engineer. The prospective permittee shall not
begin the activity until either:

(1) He or she is notified in writing by the district engineer that the activity may proceed
under the NWP with any special conditions imposed by the district or division engineer; or

(2) Forty five calendar days have passed from the district engineer’s receipt of the
complete PCN and the prospective cermittee has not received written notics from the district or
division engineer. However, if the permittee was required to notify the Corps pursuant to general
condition 17 that listed species or critical habitat might be affected or in the vicinity of the
project, or to notify the Corps pursuant to general condition 18 that the activity may have the
potential to cause effects to historic properties, the permittee cannot begin the activity until
receiving written notification from the Corps that is “no effect” on listed species or "no potential
to cause effects” on historic properties, or that any consultation required under Section 7 of the
Endangered Species Act (see 33 CFR 330.4(f)) and/or Section 106 of the National Historic
Preservation (see 33 CFR 330.4(g)) is completed. Also, work cannot begin under NWPs 21 49

ar 50 until the r—.p.rm:‘h.:-cl has recaijad writtan anoroy ral fropa tha ,‘Hrﬂq 1t sravrsss Az

requires a written waiver to exceed specified limits of an NWP, the permittee cannot begin ‘he
activity until the district engineer issues the waiver. If the d|stnct or division engineer notifies the
permittee in writing that an individual permit is required within 45 calendar days of receipt of a
complete PCN, the permittee cannot begin the activity until an individual permit has been
obtained. Subsequently, the permittee’s right to proceed under the NWP may be modified,
suspended, or revoked only in accordance with the procedure set forth in 33 CFR 330.5(d)(2).

(b) Contents of Pre-Construction Notification: The PCN must be in writing and include
the following information:

(1) Name, address and telephone numbers of the prospective permittee:

(2) Location of the proposed project;

(3) A description of the proposed project; the project’s purpose; direct and indirect
adverse environmental effects the project would cause; any other N'/P(s), rzgicnal genzral
permit(s), or individual permit(s) used or intended to be used to authorize any part of the
proposed project or any related activity. The description should be sufficiently detailed to allow
the district engineer to determine that the adverse effects of the project will be minimal and to
determine the need for compensatory mitigation. Sketches should be provided when necessary
to show that the activity complies with the terms of the NWP. (Sketches usually clarify the
project and when provided result in a quicker decision.);

(4) The PCN must include a delineation of special aquatic sites and other waters of the
United States on the project site. Wetland delineations must be prepared in accordance with the
current method required by the Corps. The permittee may ask the Corps to delineate the special
aquatic sites and other waters of the United States, but there may be a delay if the Corps does
the delineation, especially if the project site is large or contains many waters of the United
States. Furthermare, the 45 day period will not start until the delineation has been submitted to
or completed by the Corps, where appropriate;
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(5) If the proposed activity will result in the loss of greater than 1/10 acre of wetlands and
a PCN is required, the prospective permittee must submit a statement describing how the
mitigation requirement will be satisfied. As an alternative, the prospective permittee may submit
a conceptual or detailed mitigation plan.

(8) If any listed species or designated critical habitat might be affected or is in the vicinity
of the project, or if the project is located in designated critical habitat, for non-Federal applicants
the PCN must include the name(s) of those endangered or threatened species that might be
affected by the proposed work or utilize the designated critical habitat that may be affected by
the proposed work. Federal applicants must provide documentation demonstrating compliance
with the Endangered Species Act: and

(7) For an activity that may affect a historic property listed on, determined to be eligible
for listing on, or potentially eligible for listing on, the National Register of Historic Places, for
non-Federal applicants the PCN must state which historic property may be affected by the
proposed work or include a vicinity map indicating the location of the historic property. Federal
applicants must provide documentation demonstrating compliance with Section 106 of the
National Historic Preservation Act.

{c) Form of Pre-Construction Notification: The standard individual permit application form
(Form ENG 4345) may be used, but the completed application form must clearly indicate that it
is a PCN and must include all of the information required in paragraphs (b)(1) through (7) of this
general candition. A Ietter containing the required information may also be used.

(d) Agency Coordination: (1) The district engineer will consider any comments from
Federal and state agencies concerning the proposed activity's compliance with the terms and
conditions of the NWPs and the need for mitigation to reduce the project’s adverse
environmental effects to a minimal level.

(2) For all NWP 48 activities requiring pre-construction notification and for other NWP
activities requiring pre-construction notification to the district engineer that result in the loss of
greater than 1/2-acre of waters of the United States, the district engineer will immediately
provide (e.g., via facsimile transmission, overnight mail, or other expeditious manner) a copy of
the PCN to the appropriate Federal or state offices (U.S. FWS, state natural resource or water
quality agency, EPA, State Historic Preservation Officer (SHPO) or Tribal Historic Preservation
Office (THPOQ), and, if appropriate, the NMFS). With the exception of NWP 37, these agencies
will then have 10 calendar days from the date the material is transmitted to telephone or fax the
district engineer notice that they intend to provide substantive, site-specific comments. If so
contacted by an agency, the district engineer will wait an additional 15 calendar days before
making a decision on the pre-construction notification. The district engineer will fully consider
agency comments received within the specified time frame, but will provide no response to the
resource agency, except as provided below. The district engineer will indicate in the
administrative record associated with each pre-construction notification that the resource
agencies’ concerns were considered. For NWP 37, the emergency watershed protection and
rehabilitation activity may proceed immediately in cases where there is an unacceptable hazard
to life or a significant loss of property or economic hardship will occur. The district engineer will
consider any comments received to decide whether the NWP 37 authorization should be
modified, suspended, or revoked in accordance with the procedures at 33 CFR 330.5.

(3) In cases where the prospective permittee is not a Federal agency, the district
engineer will provide a response to NMFS within 30 calendar days of receipt of any Essential
Fish Habitat conservation recommendations, as required by Section 305(b)(4)(B) of the
Magnuson-Stevens Fishery Conservation and Management Act.

(4) Applicants are encouraged to provide the Corps multiple copies of pre-construction
natifications to expedite agency coordination.
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(5) For NWP 48 activities that require reporting, the district engineer will provide a copy
of each report within 10 calendar days cf receipt to the appropriate regionai office of the NMFS.

(e) District Engineer’s Decision: In reviewing the PCN fer the proposed activity, the
district engineer will determine whether the activity authorized by the NWP will result in more
than minimal individual or cumulative adverse environmental effects or may be contrary to the
public interest. If the proposed activity requires a PCN and will result in a loss of greater than
1/10 acre of wetlands, the prospective permittee should submit a mitigation proposal with the
PCN. Applicants may also propose compensatory mitigation for projects with smaller impacts.
The district engineer will consider any proposed compensatory mitigation the applicant has
included in the proposal in determining whether the net adverse environmental effects to the
aquatic environment of the proposed work are minimal. The compensatory mitigation proposal
may be either conceptual or detailed. If the district engineer determines that the activity
complies with the terms and conditions of the NWP and that the adverse effects on the aquatic
environment are minimal, after considering mitigation, the district engineer will notify the
permittee and include any conditions the district engineer deems necessary. The district
engineer must approve any compensatery mitigation proposal before the permittee commences
work. If the prospective permittee elects to submit a compensatory mitigation plan with the PCN,
the district engineer will expeditiously review the proposed compensatory mitigation plan. The
district engineer must review the plan within 45 calendar days of receiving a complete PCN and
determine whether the proposed mitigation would ensure no more than minimal adverse effects
on the agquatic environment. If the net adverse effects of the project on the aquatic environment
(after consideration of the compensatory mitigation proposal) are determined by the district
engineer to be minimal, the district engineer will provide a timely written response to the
applicant. The response will state that the project can proceed under the terms and conditions
of the NWP.

If the district engineer determines that the adverse effects of the proposed work are
more than minimal, then the district engineer will notify the applicant either: (1) That the project
does not qualify for authorization under the NWP and instruct the applicant on the procedures to
seek authorization under an individual permit; (2) that the project is authorized under the NWP
subject to the applicant’s submission of a mitigation plan that would reduce the adverse effects
on the aquatic environment to the minimal level; or (3) that the project is authorized under the
NWP with specific modifications or conditions. Where the district engineer determines that
mitigation is required to ensure no more than minimal adverse effects occur to the aquatic
environment, the activity will be authorized within the 45-day PCN period. The authorization will
include the necessary conceptual or specific mitigation or a requirement that the applicant
submit a mitigation plan that would reduce the adverse effects on the aquatic environment to the
minimal level. When mitigation is required, no work in waters of the United States may occur
until the district engineer has approved a specific mitigation plan.

10
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2007 NATIONWIDE PERMITS
REGIONAL CONDITIONS
STATE OF NORTH DAKOTA
OMAHA DISTRICT - CORPS OF ENGINEERS

The U.S. Army Corps of Engineers has adopted the following regional conditions for activities authorized
by naticnwide permits within the State of North Dakota. However, the pre-censtruction notification
requirements defined below are not applicable to Nationwide Permit 47.

1. Wetlands Classified as Fens

All Nationwide Permits, with the exception of 3, 5, 20, 32, 38, 45, and 47, are revoked for use in fens in
North Dakota. For nationwide permits 3, 5, 20, 32, 38, and 45 permittees must notify the Corps in
accordance with General Condition 27 (Notification) prior to initiating any regulated activity impacting fens
in North Dakota.

Fens are wetlands that develop where a relatively constant supply of ground water to the plant rooting
zone maintains saturated conditions most of the time. The water chemistry of fens reflects the mineralogy
of the surrounding and underlying soils and geological materials. The substrate is carbon-accumulating,
ranging from muck to peat to carbonates. These wetlands may be acidic to alkaline, have pH ranging
from 3.5 to 8.4 and support a range of vegetation types. Fens may occur on slopes, in depressions, or on
flats {i.e., in different hydrogeomaorphic classes; after: Brinson 1993).

2. Waters Adjacent to Natural Springs

For all Nationwide Permits permittees must notify the Corps in accordance with General Condition No. 27
{Notification) for regulated activities located within 100 feet of the water source in natural spring areas in
North Dakota. For purposes of this condition, a spring source is defined as any location where there is
artesian flow emanating from a distinct point at any time during the growing season. Springs do not
include seeps and other groundwater discharge areas where there is no distinct point source.

3. Missouri River, including Lake Sakakawea and Lake Oahe within the State of North Dakota

For all Nationwide Permits permittees must notify the Corps in accordance with General Condition No. 27
{MNotification) prior to initiating any regulated activity in the Missouri River, including Lake Sakakawea and
Lake Cahe, within the State of North Dakota.

4. Historic Properties

That the permittee and/or the permittee’s contractor, or any of the empioyess, subcontractors or other
persons working in the perfermance of a centract(s) to complete the work authorized herein, shall cease
work and report the discovery of any previously unknown historic or archeoclogical remains to the North
Dakota Regulatory Office. Notification shall be by telephone or fax within 24 hours of the discovery and in
writing within 48 hours. Work shall not rasume urtil the permittee is nctified by the Mcrth Dakota
Regulatory Office.

5. Spawning Condition
That no regulated activity within waters of the United States listed as Class |1l or higher on the 1978
Stream Evaluation Map for the State of Nerth Dakota or on the North Dakota Game and Fish

Department’'s website as a North Dakota Public Fishing Water shall cccur between 15 April and 1 June
No regulated activity within the Red River of the North shall occur between 15 April and 1 July.

11
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Additional Information

Permittees are reminded that General Condition No. 8 prohibits the use of unsuitable material. In
addition, organic debris, some building waste, and materials excessive in fines are not suitable material,

Specific verbiage on prohibited materials and the 1978 Stream Evaluation Map for the State of North
Dakota can be accessed on the North Dakota Regulatory Office’s website at:
https:/feww. nwo . usace.army. mil/htmlfod-rnd/ndhome htm

12
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N ENVIRONMENTAL HEALTH SECTION
Gold Seal Center, 918 E. Divide Ave.

g NORTH DAKOTA Bismarck, ND 58501-1947

ﬂ DEPARTMENT of HEALTH 701.328.5200 (fax)

. www.ndheaith.gov

Construction and Environmental Disturbance Requirements

These represent the minimum requirements of the North Dakota Department of Health.
They ensure that minimat environmental degradation occurs as a result of construction
or related work which has the potential to affect the waters of the State of North Dakota.
All projects wili be designed and implemented to restrict the losses or disturbances of
soil, vegetative cover, and pollutants (chemical or bioclogical) from a site.

Soils

Prevent the erosion of exposed scil surfaces and trapping sediments being transported.
Examples include, but are not restricted to, sediment dams or berms, diversion dikes,
hay bales as erosion checks, riprap, mesh or burlap blankets to hold soil during
construction, and immediately establishing vegetative cover on disturbed areas after
construction is completed. Fragile and sensitive areas such as wetlands, riparian
zones, delicate flora, or land resources will be protected against compaction, vegetation
loss, and unnecessary damage.

Surface Waters

All construction which directly or indirectly impacts aquatic systems will be managed to
minimize impacts. All attempts wiil be made to prevent the contamination of water at
construction sites from fuel spillage, lubricants, and chemicals, by following safe storage
and handling procedures. Stream bank and stream bed disturbances will be controlled
to minimize and/or prevent silt movement, nutrient upsurges, plant dislocation, and any
physical, chemical, or biclogical disruption. The use of pesticides or herbicides in or
near these systems is forbidden without approval from this Department.

Fill Material

Any fill material placed below the high water mark must be free of 1op sails,
decomposable materials, and persistent synthetic organic compounds (in toxic
concentrations). This includes, butis not limited to, asphai, tires, treated lumber, and
construction debris. The Department may require testing of fill materials. All temporary
fills must be removed. Debris and solid wastes will be removed from the site and the
impacted areas restored as nearly as possibie to the original condition.

Environmenlal Health Division of Division of Dhvision of Division of
Section Chief's Office Air Quality Municipal Facililies ‘Waste Management Walter Quality
T01.323.5150 701.328.5188 701.328.5214 T01.328 5t65 T01.328.5210

Prinfad on rocycled pager,
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Environmental Protection Agency, Region 8

Water Quality Certification in Accordance with Section 401 of the Clean Water Act
for the 2007 Nationwide Permits in Indian Country

May 11, 2007
These requirements apply to permitted activities occurring within "Indian country" as
defined at 18 U.S.C. Section 1151, which includes lands located within formal Indian
reservations as well as lands held in trust by the United States for Indian tribes and
located outside the boundaries of formal Indian reservations. Please be aware that
tribal trust lands located outside the boundaries of formal Indian reservations exist in

Region 8.

A. SPECIFIC NATIONWIDE PERMITS CWA Section 401 CERTIFICATION DENIED
USEPA Region 8 is denying CWA Section 401 certification on all waters for the
following NWPs: # 16, # 17, # 21, # 33, # 34, # 44, # 45, # 46, # 47, # 49 and # 50.

On NWPs that have been “denied” the EPA will review the proposed permit activity and
issue a project-specific 401 Certification decision on each permit.

B. GENERAL CONDITIONS FOR ALL NATIONWIDE PERMITS
1. Project proponent/contractor must have the following on-site:
» acopy of the appropriate USEPA Regional 401 certification general and specific
conditions contained in this certification;

in addition, for NWP permits requiring a 401 certification application to USEPA:
= the 401 certification application, and
* EPA Region 8 CWA Section 401 certification document if applicable.

2. Certification is denied for any activity affecting fens and springs.
Note: EPA adopts the definitions of these aquatic resources as defined by the
2007 Regional Conditions, as defined by the published draft conditions.

3. This certification does not authorize the placement or construction of septic/leach
systems or other sewage/waste treatment plants in wetlands.

4. This certification does not authorize the construction of dams, except for stream
restoration projects.

5. This certification does not authorize the construction of any portion of a facility for
confined animal feeding operations, including, but not limited to, the construction of
buildings, holding/detention and sewage lagoons, and/or livestock holding areas.

6. Wetland mitigation under these nationwide permits shall be completed prior to, or

cancurrent with, the project impacts. Wetland mitigation should be in-kind and on-site
replacing native wetland plant communities lost from all project impacts. If the USACE
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recommends a mitigation bank or in-lieu fee program and the permittee chooses to
utilize the option of a mitigation bank or in-lieu fee program, the applicant must submit
the name of the bank or program, and the number and type of credits to be purchased
prior to project impacts.

7. For any general or specific nationwide permit conditions requiring notification in
accordance with the Preconstruction Notification general condition #27 (72 Fed. Reg.
11092, 11195 (March 12, 2007)), “Agency Coordination” for project activities should
include coordination with Native American Tribe or Tribes affected by such project
activities.

8. Based on experience with invasive species, infestations of invasive plant species
may result in increased erosion and/or pesticide applications, have the potential to
reduce water quality, impact aquatic habitat, and impact designated water quality uses.
This certification requires the use of certified weed-free hay/straw with any revegetation
of project areas for activities authorized under these nationwide permits. This
certification requires the use of seed that contain no noxious weed seed and meets
certified seed quality. All seed must have a valid seed test within one year of the use
date, from a seed analysis lab by a registered seed analyst (Association of Official Seed
Analysts). The seed lab results shall show no more than 0.5 percent by weight of other
weed seeds; and the seed lot shall contain no noxious, prohibited, or restricted weed
seeds according to State seed laws in the respective State(s).

9. This certification requires monitoring for and control of invasive species during
project construction if areas are disturbed and not immediately revegetated. This
certificate requires monitoring for and immediate control of invasive species after project
completion through at least one growing season. A maximum goal of less than 5%
weed-species plants should be set, unless local, State, Tribal, or USACE rules,
ordinances or permit conditions require more stringent monitoring and response.

10. Vegetation should be protected except where its removal is absolutely necessary
for completion of the work. Applicant should revegetate disturbed soil in a manner that
optimizes plant establishment for that specific site. Revegetation may include topsoil
replacement, planting, seeding, fertilization, liming, and weed-free mulching as
necessary. Applicant should use native material where appropriate and feasible.
Where practical, stockpile weed-seed-free topsoil and replace it on disturbed areas. All
cut and fill slopes that will not be protected with riprap should be revegetated with
appropriate species to prevent erosion.

11. The following conditions apply when operating equipment or otherwise undertaking
construction in a water of the U.S.
A. This certification requires all equipment to be inspected for oil, gas, diesel,
anti-freeze, hydraulic fluid and other petroleum leaks. All such leaks will be
properly repaired and equipment cleaned prior to being allowed on the project.

2
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Leaks that occur after the equipment is moved to the project site will be fixed that
same day or the next day or remaved from the project area. The equipment is not
allowed to continue operating once the leak is discovered.

B. Construction equipment should not be operated below the existing water

surface except as follows:
a) Fording at one location is acceptable; however, vehicles should not
push or pull material along bed or bank below the existing water level.
Impacts from fording should be minimized.

b) Work below the waterline which is essential should be done in a
manner to minimize impacts to the aquatic system and water quality.

C. All equipment that has been operated in waters of the US, with known
invasive species infestation(s) is to be inspected and cleaned before entering
waters of the U.S. for this permit. All equipment is to be inspected and cleaned

after use.

12. Any temporary crossings, bridge supports, cofferdams or other structures that are
necessary during the permit activity should be designed to handle high flows that can be
anticipated during permit activity. All temporary structures should be completely
removed from the waterbody at the conclusion of the permitted activity and the area
restored to a natural appearance.

13. This certification does not authorize any uncenfined discharge of liquid cement in
waters of the United States. Grouting riprap must occur under dry conditions with no
exposure of wet concrete to the waterbody.

14. All discharges must occur during the low flow or no flow period of the season.
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C. ADDITIONAL CONDITIONS FOR SPECIFIC NATIONWIDE PERMITS
In addition to the general conditions for all Nationwide Permits, the following conditions
are specific to each listed nationwide permit.

Nationwide Permit 3. Maintenance Activities
A. For the repair of low water crossings, this certification is denied for discharges
of any fill or dredged material that would result in an increase in land contour
height beyond the original dimensions.

B. Silt and sediment removal associated with low water crossings shall be limited
to a maximum of 50 linear feet.

C. Silt and sediment removal associated with bridge crossings shall be limited to
a maximum of 100 linear feet.

Nationwide Permit 4. Fish and Wildlife Harvesting, Enhancement, and Attraction
Devices and Activities
This certification does not allow for the introduction of non-native flora or fauna.

Nationwide Permit 7. Outfall Structures and Associated Intake Structures
For construction and maintenance activities:

A. Construction of the outfall structure shall be placed at the streambed elevation
and, at a minimum; the pipeline should be oversized to prevent high-pressure
discharge of stormwater.

B. Certification is denied for construction of the outfall structure in wetlands.

C. Controls shall be put in place to stabilize all areas of the bed and bank around
and adjacent to the outfall structure and associated intake structures that may be
affected by outfall or stream flows, respectively.

D. This certification does not authorize structures for drainage activities that
result in a loss of waters of the U.S., such as tile systems.

Nationwide Permit 11. Temporary Recreational Structures
This certification does not allow for the introduction of non-native flora or fauna.

Nationwide Permit 12. Utility Line Activities
A. Project proponent/contractor must have a copy of the 401 certification
application and the EPA 2007 water-quality-certification-document on-site.

B. Certification is denied for activities in perennial drainages and wetlands.

C. Certification is denied for all water intake structures.
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D. Activities in ephemeral and intermittent drainages are certified with the

following conditions:
a) Crossings must be placed as close to perpendicular to the watercourse

as possible.

b) Affected streambanks must be sloped such that the stream bottom
width is not reduced and bottom elevations are restored to original
elevations.

c) Disturbed stream banks must be reconfigured to mimic a stable
naturally vegetated portion of the same stream within ¥ mile in either
direction of the project and not reduce the bottom width of the stream. If a
natural/native strearmn reach is not available within the adjacent reach,
other natural portions of the drainage can serve as a reference condition.

E. USACE General Condition 20. Mitigation, (72 Fed. Reg. 11092, 11193-11194
(March 12, 2007)) requires permittees to avoid and minimize adverse effects to
the maximum extent practicable on the project site. A statement or other
evidence that General Condition 20 has been met should be submitted.

F. Applications for this NWP water quality 401 certification must include the
following detailed information at a minimum and will serve as baseline
certification conditions for the project.

a) Location and Wetland Map:

-

Narrative describing both the location (i.e., Section, Township
Range, and decimal Latitude/Longitude) of the proposed
construction project, the affected waters/wetlands, and the type of
utility line.

An aerial photograph with wetland overlays must be provided with
Ordinary High Water Mark delineated.

b) Waters of the U.S. Description:

A description of the waterbody/wetlands including the dominant
plant communities present in the wetlands or riparian areas.
On-site photographs of the site must be taken during the growing
season to include a colored overlay line indicating the alignment of
the pipeline across the waterbody/wetlands or other construction
features.

c) Construction Description:

A description of the methods by which the utility will be constructed
on the site including (but not limited to) the trench size and depth,
backfill materials (specifications), construction machinery to be
used, cofferdam or road crossing specifications, and best

2
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management practices to be implemented on-site (including
invasives contrgls).

» Access roads must be constructed outside of waters /wetlands
where alternatives are available.

+ Proposed under drains (tile, french drains, etc.) must be described
if proposed with the project.
Details on pipeline corrosion protection methods must be provided.
Where a positive gradient exits the wetlands such that drainage
along the pipeline may occur, clay blocks, or another suitable
method that will protect aquatic resources from inadvertent
drainage, are required to prevent said wetland drainage.

*+ Site-specific cross-sectional drawings should be provided, including
a drawing of the clay block or other method used to stop drainage.

d) Description of Impacts to Waters of the U.S.:

» A description of the amount (acreage and square feet) of
disturbance/loss to waters of the U.S. (including wetlands) must be
provided. Loss of waters includes both temporary and permanent
impacts to wetlands resources from the construction project,
including access roads.

« The length and width of the crossing and amount of impacts to the
dominant plant communities must be provided.

* All unavoidable temporary sidecasting of materials (dredge or fill
material) in wetlands must be placed on landscaping fabric or a
weed-free hay/straw layer to mark the existing wetlands elevation.

e) Mitigation and Restoration Plan:

» Where proposed construction of the utility results in the conversion
of a wetland type (i.e., forested/shrub willow type) to an herbaceous
wetland type (i.e., wet meadow type), mitigation of the shrub
community must be accomplished on-site to restore designated
uses.

« The top six to 12 inches must be backfilled with topsoil from the
trench.

* Mitigation plans (including road design specifications to minimize
adverse impacts to adjacent wetlands) for unavoidable impacts
resulting from access roads must be provided.

Nationwide Permit 13. Bank Stabilization
A. For this certification to be valid, the use of root wads, tree trunks, planting of
live vegetation, proper bank sloping or a combination thereof will be used as
bank stabilization structures. Native plants shall be planted in all disturbed areas
and artificial soil stabilizing material (e.g. mulch, matting, netting etc) shall be
used to reduce soil erosion. These materials, to include all plants and plant seed

3
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shall be on site or scheduled for delivery prior to or upon completion of the earth
moving activities. Sediment control measures shall be maintained in good
working order at all times.
For the purpose of this condition, “proper sloping” is defined as configuring
the disturbed bank to mimic a stable portion of the same stream within ¥
mile in either direction of the project and not reduce the bottom width of
the stream.

B. If flow conditions dictate the use of hardened structures, only appropriately
sized angular rock may be used. The use of soil cement, concrete, grouted
riprap, etc. is NOT certified.

Nationwide Permit 14. Linear Transportation Projects
A. Stormwater resulting from both the construction and operation of these
authorized projects (including runoff from bridge decks) must be routed into
constructed runoff water quality control systems (e.g. sediment basins, wet
ponds, etc.) in order to eliminate sediment and other pollutants prior to entry of
stormwater into waters of the United States.

B. Affected streambanks must be sloped such that the steam bottom width is not
reduced and bottom elevations are restored to original elevations.

C. Crossings must be placed as close to perpendicular to the watercourse as
possible.

D. The upland and riparian areas adjacent to all sides of the crossing must be
revegetated in all directions from the banks of the tributary with native vegetation
that is common to the geographical area. Native plants shall be planted in all
disturbed areas and artificial soil stabilizing material (e.g. mulch, matting, netting
etc) shall be used to reduce soil erosion. These materials, to include all plants
and plant seed shall be on site or scheduled for delivery prior to or upon
completion of the earth moving activities.

Nationwide Permit 15. U.S. Coast Guard Approved Bridges
A. Stormwater resulting from both the construction and operation of these
authorized projects (including runoff from bridge decks) must be routed into
constructed runoff water quality control systems (e.g. sediment basins, wet
ponds, etc.) in order to eliminate sediment and other pollutants prior to entry of
stormwater into waters of the United States.

B. Affected streambanks must be sloped such that the steam bottom width is not
reduced and bottom elevations are restored to original elevations.
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C. Crossings must be placed as close to perpendicular to the watercourse as
possible.

D. The upland and riparian areas adjacent to all sides of the crossing must be
revegetated in all directions from the banks of the tributary with native vegetation
that is common to the geographical area. Native plants shall be planted in all
disturbed areas and artificial soil stabilizing material (e.g. mulch, matting, netting
etc) shall be used to reduce sqil erosion. These materials, to include all plants
and plant seed shall be on site or scheduled for delivery prior to or upon
campletion of the earth moving activities.

E. Bridge decks should be designed such that they do not drain directly into the
waterbody.

Natiocnwide Permit 16. Return Water From Upland Contained Disposal Areas.
Certification is denied.

Nationwide Permit 17. Hydropower Projects.
Certification is denied.

Nationwide Permit 19. Minor Dredging
A. Dredge or fill may not be placed on temporary islet, islands, sandbars,
landmass or other area of sediment accumulation, within the banks of a stream,
shore of lake, edge of wetland or other type of waterbody; unless the vegetation
and geomorphology signify a long term stable configuration. (e.g. Areas of
accumulation are not formed from temporary situations such as drought
conditions or temporary upstream reservoir release conditions).

B. Dredge materials must be placed in an upland and controlled such that it
cannot return to waters of the U.S.

Nationwide Permit 21. Surface Coal Mining Operations. Nationwide Permit 21.
Surface Coal Mining Activities
Certification is denied.

Nationwide Permit 23. Approved Categorical Exclusions
This certification is valid only for Categorical Exclusions listed in RGL 05-07.

Nationwide Permit 27. Aquatic Habitat Restoration, Establishment, and
Enhancement Activities
A. This certification does not allow conversion of one habitat type to another
(e.g. wetlands to open water, woody vegetation to herbaceous).
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B. This certification does not allow for the introduction of non-native flora or
fauna.

Nationwide Permit 28. Modifications of Existing Marinas
This certification does not allow for expansion.

Nationwide Permit 29. Residential Developments
A. Certification is denied for discharges into wetlands, intermittent or perennial
drainages.

B. Subdivisions not authorized under this certification.

C. USACE General Condition 20. Mitigation (72 Fed. Reg. 11092, 11193-11194
(March 12, 2007)) requires permittees to avoid and minimize adverse effects to
the maximum extent practicable on the project site. Statement or other evidence
that General Condition 20 has been met should be submitted.

Nationwide Permit 30. Moist Soil Management for Wildlife
This certification does not allow for the introduction of non-native flora or fauna.

Nationwide Permit 33. Temporary Construction, Access and Dewatering
Certification is denied.

Nationwide Permit 34. Cranberry Production Activities
Certification is denied.

Nationwide Permit 37. Emergency Watershed Protection and Rehabilitation
A. In addition to the information specified in USACE General Condition 27
Preconstruction Notification (72 Fed. Reg. 11092, 11188 (March 12, 2007)), the
notification to USEPA must include documentation that the work qualifies as an
‘emergency” situation and that immediate action will be taken if nationwide
authorization is verified. In addition, notification must include:
a) A delineation of special aquatic sites:

b) Any spoil must be placed in an upland and controlled such that it
cannot return to waters of the U.S.; and

¢) A delineation of riparian areas to be cleared and an analysis of
alternatives to such clearing.

B. Certification is denied for discharges for which notification is submitted more

than one year after the official conclusion of the emergency that caused the
situation.
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C. Certification is denied for channelization of streams or sloughs or for removal
of silt beyond what was deposited by the emergency.
Channelization is defined, for this purpose, as the placement of excess
material in a manner that modifies the bank alignment, and subsequently
the channel alignment, from its present condition.

D. Certification is denied for a discharge of fill or dredged material into special
aquatic sites if a practicable alternative that does not involve discharge into a
special aquatic site is available. If discharge into a special aquatic site is
unavoidable, discharge must be minimized.

E. The disturbing or clearing of riparian areas shall be minimized to enough
space to provide equipment access.

F. Construction of temporary structures or drains for the purpose of reducing or
preventing flood damage is certified if the site is returned to pre-flood condition
within 60 days following the emergency.

G. Repair of permanent structures damaged by floodwaters is certified to the
extent that it returns the structure to pre-flood condition.

Nationwide Permit 38. Cleanup of Hazardous and Toxic Waste
For this certification to be valid, notification to USEPA and the Tribe is required.

Nationwide Permit 39. Commercial and Institutional Developments
A. Certification is denied for discharges into wetlands, intermittent or perennial
drainages.

B. Certification is denied for subdivisions

C. USACE General Condition 20. Mitigation, (72 Fed. Reg. 11092, 11193-
11194 (March 12, 2007)) requires permittees to avoid and minimize adverse
effects to the maximum extent practicable on the project site. Statement or other
evidence that general condition 20 has been met should be submitted.

Nationwide Permit 40. Agricultural Activities
A. Certification is denied for the construction of new levees, ditches, or drainage
activities.

B. Certification is denied for the construction of building pads causing the loss of
greater than 1/10 acre of wetlands for both USDA program participants and non-
participants.

C. Certification is denied for activities related to tile construction.
7
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Nationwide Permit 41. Reshaping Existing Drainage Ditches
A. Clearing of riparian corridors must be limited to the minimum necessary for
project construction. Clearing limits must be specified in the construction
contract.

B. This certification does not authorize stream relocation projects.

Nationwide Permit 42. Recreation Facilities
A. Certification is denied for the construction of parking lots, golf course, golf
course buildings, ponds and reservoirs, ski areas and ski infrastructures, race
tracks, and amusement parks.

B. Certification is denied for discharges resulting in the loss of more than 100
linear feet of channel, streambank, and/or wetlands for a single and complete
project.

C. Clearing of riparian corridors and wooded and scrub shrub areas must be
limited to the minimum necessary for project construction. Clearing limits must be
specified in the construction contract on a drawing and/or map, and in narrative
format.

Nationwide Permit 43. Stormwater Management Facilities
Certification is denied for the construction of new stormwater management
facilities.

Nationwide Permit 44. Mining Activities. Nationwide Permit 44. Mining Activities
Certification is denied.

Nationwide Permit 45. Repair of Uplands Damaged by Discrete Events.
Certification is denied.

Nationwide Permit 46. Discharges in Ditches
Certification is denied.

Nationwide Permit 47. Pipeline Safety Program Designated Time Sensitive
Inspections and Repairs
A. Certification is denied, unless there is imminent danger to human health or
the health of the environment.

B. Notification and restoration should begin immediately after inspections and
repairs are completed. After the fact, notification should be done as soon as
possible and include documentation that the work done gualifies as an
“‘emergency” situation and that immediate action was necessary.

8
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Nationwide Permit 49. Coal Remining Activities.
Certification is denied.

Nationwide Permit 50. Underground Coal Mining Activities
Certification is denied.
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APPLICATION CHECKLIST FOR COMPLETENESS
401 CERTIFICATIONS for USACE NWPs

Application date.

Applicant’s full identity whether individual or corporate.

Applicant’s full mailing address or addresses.

Signature of the legal applicant is required.

Telephone number and e-mail address (and FAX, if available) at which the applicant

may be reached during normal business hours.

If the applicant is utilizing the services of a legal agent to apply for certification, items 2,

3, 4 and 5 will be also needed for this agent.

Full names and addresses of all property owners of the project.

Full names and addresses of all adjoining property owners to the project.

Overall project description and range of project. (This includes all phases of work.)

0 Purpose of the project (flood control, drainage improvement, erosion control, road

construction, etc.).

11. Project dimensions (length, width, height) expressed in standard, commonly-used, units
of measurement.

12.Site maps and engineering drawings for more complex projects are recommended,
sketches may suffice for smaller or less complex projects. Maps or aerial photographs
should be clear and readable. Aerial photographs should be marked with wetlands,
waterbodies or high water mark and areas of activity marked.

13.Legal description of the project location (appropriate breakdown into Section(s),
Township, Range and County sufficient to locate and define on topographic maps).
The notification should also include locational information in decimal degree latitude
and langitude.

14.General travel directions to the site.

15.Name or identity of the water body(s) that the project is expected to impact. If the
stream is not permanent flow, the applicant will need to include an evaluation by the
Corps of Engineers that the water body is jurisdictional.

16. Specifically, state which NWP(s) the applicant is applying for from the USACE. Include
measures of impact to waterbody (for example: acreage for surface water impacts,
linear feet of bank, shoreline linear feet and acreage) for each NWP.

17.A statement of the cubic yards of material or fill proposed to be placed below the
ordinary high water mark within the watercourse, in a wetland, or other waterbody and
a complete description as to the source and type of material or fill to be used.

18.A complete description of all work initiated or completed prior to the application
submission at this site and within the vicinity. If there has been recent work done by
others, this should be noted also.

19.As unavoidable losses to the aquatic resources (including streams and wetlands) must
be mitigated, a detailed mitigation plan must be submitted where such losses will be
incurred.

20. Statement discussing the avoidance and minimization, a presumption of NWPs and
required for individual permits.

21.Monitoring of site, including photograph of site from marked sites, photograph of site
after work is complete.

22 Complete copy of USACE application or Checklist (such as the PCN Checklist
available from Southern Pacific Division), with supporting material.

U o=
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DEPARTMENT OF THE ARMY
CORPS OF ENGINEERS, OMAHA DISTRICT
1616 CAPITOL AVENUE
OMAHA NE 68102-4901

REPLY TO
ATTENTION OF January 31, 2011

Planning, Programs, and Project Management Division

Mr. Chris Miller

PBS&]J

115 North 28th Street, Suite 202
Billings, Montana 59101

Dear Mr. Miller:

The U.S. Army Corps of Engineers, Omaha District (Corps) has reviewed your letter dated
January 6, 2011, regarding the proposed drilling and completion of up to six exploratory oil and
gas wells at one pad located on the Fort Berthold Reservation in Dunn County, North Dakota,
The Corps offers the following comments:

Since the proposed project does not appear to be located within C orps owned or operated
lands, we are providing no floodplain or flood risk information. To determine if the proposed
project may impact areas designated as a Federal Emergency Management Agency special flood
hazard area, please consult the following floodplain management office:

North Dakota State Water Commission
Attention: Jeff Klein

900 East Boulevard Avenue

Bismarck, North Dakota 58505-0850

jikein@nd.gov
T-701-328-4898

F-701-328-3747

Your plans should be coordinated with the U.S. Environmental Protection Agency, which is
currently involved in a program to protect groundwater resources. If you have not already done
50, it is recommended you consult with the U.S. Fish and Wildlife Service and the North Dakota
Game and Fish Department regarding fish and wildlife resources. In addition, the North Dakota
State Historic Preservation Office should be contacted for information and recommendations on
potential cultural resources in the project area.

Printed an @ Recycled Papes



Any proposed placement of dredged or fill material into waters of the United States
(including jurisdictional wetlands) requires Department of the Army authorization under Section
404 of the Clean Water Act. You can visit the Corp’s Regulatory website for permit applications

U.S. Army Corps of Engineers

Bismarck Regulatory Office

Attention: CENWO-OD-R-ND/Cimarosti
1513 South 12th Street

Bismarck, North Dakota 58504

If you have any questions, please contact Mr. John Shelman of my staff at (402) 995-2708 or
by email at Johnathan.A.Shelman@usace.anny.mil.

Sincerely,

o Ty

Brad Thompson
Chief, Environmental Resources and Missouri River
Recovery Program Plan Formulation Section



\ ENVIRONMENTAL HEALTH SECTION

’ Gold Seal Center, 918 E. Divide Ave,
’ NORTH DAKOTA Bismarck, ND 58501-1947
’ DEPARTMENT of HEALTH 701.328.5200 (fax)

www.ndhealth.gov

January 13, 2011

Chris Miller, Project Manager
PBS&)

115 N. 28" Street, Suite 202
Billings, MT 59101-2045

Re:  Up to Six Proposed Exploratory Oil and Gas Wells by XTO Energy
At the BlackMedicine 24X-21 Site on the Fort Berthold Reservation
Dunn County, North Dakota

Dear Mr. Miller:

This department has reviewed the information concerning the above-referenced project submitted
under date of January 6, 2011, with respect to possible environmental impacts.

This department believes that environmental impacts from the proposed construction will be
minor and can be controlled by proper construction methods. With respect to construction, we
have the following comments:

1. Development of the production facilities and any access roads or well pads should have a
minimal effect on air quality provided measures are taken to minimize fugitive dust.
However, operation of the wells has the potential to rclease air contaminants capable of
causing or contributing to air pollution. We encourage the development and operation of the
wells in a manner that is consistent with good air pollution control practices for minimizing
emissions,

2. Care is to be taken during construction activity near any water of the state to minimize
adverse effects on a water body. This includes minimal disturbance of stream beds and
banks to prevent excess siltation, and the replacement and revegetation of any disturbed area
as soon as possible after work has been completed. Caution must also be taken to prevent
spills of oil and grease that may reach the receiving water from equipment maintenance,
and/or the handling of fuels on the site. Guidelines for minimizing degradation to waterways
during construction are attached,

3. Oil and gas related construction activities located within tribal boundaries within North
Dakota may be required to obtain a permit to discharge storm water runoff from the U.S.
Environmental Protection Agency. Further information may be obtained from the U.S.
EPA’s website or by calling the U.S. EPA — Region 8 at (303) 312-6312. Also, cities or
counties may impose additional requirements and/or specific best management practices for

Environmental Health Division of Division of Division of Division of
Section Chief's Office Air Quality Municipal Facilities Waste Management Water Quality
701.328.5150 701.328.5188 701.328.5211 701.328,5166 701.328.5210
Printed on recycled paper,
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Chris Miller 2. January 13, 2011

construction affecting their storm drainage system. Check with the local officials to be sure
any local storm water management considerations are addressed.

The department owns no land in or adjacent to the proposed improvements, nor does it have any
projects scheduled in the area. In addition, we believe the proposed activities are consistent with
the State Implementation Plan for the Control of Air Pollution for the State of North Dakota.

These comments are based on the information provided about the project in the above-referenced
submittal. The U.S. Army Corps of Engineers may require a water quality certification from this
department for the project if the project is subject to their Section 404 permitting process. Any
additional information which may be required by the U.S. Army Corps of Engineers under the

process will be considered by this department in our determination regarding the issuance of such
a certification.

If you have any questions regarding our comments, please feel free to contact this office.

cly,

L. David Glatf, P.E._Chief
Environmental Health Section

LDG:cc
Attach.
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\ ENVIRONMENTAL HEALTH SECTION

Gold Seal Center, 918 E. Divide Ave.

’ NORTH DAKOTA Bismarck, ND 58501-1947 [
’ DEPARTMENT of HEALTH 701.328.5200 (fax)

www.ndhealth.gov

Construction and Environmental Disturbance Requirements

These represent the minimum requirements of the North Dakota Department of Health.
They ensure that minimal environmental degradation occurs as a result of construction
or related work which has the potential to affect the waters of the State of North Dakota.
All projects will be designed and implemented to restrict the losses or disturbances of
sail, vegetative caver, and pollutants (chemical or biological) from a site.

Soils

Prevent the erosion of exposed soil surfaces and trapping sediments being transported.
Examples include, but are not restricted to, sediment dams or berms, diversion dikes,
hay bales as erosion checks, riprap, mesh or burlap blankets to hold soil during
construction, and immediately establishing vegetative cover on disturbed areas after
construction is completed. Fragile and sensitive areas such as wetlands, riparian
zones, delicate flora, or land resources will be protected against compaction, vegetation
loss, and unnecessary damage.

Surface Waters

All construction which directly or indirectly impacts aquatic systems will be managed to
minimize impacts. All attempts will be made to prevent the contamination of water at
construction sites from fuel spillage, lubricants, and chemicals, by following safe storage
and handling procedures. Stream bank and stream bed disturbances will be controlled
to minimize and/or prevent silt movement, nutrient upsurges, plant dislocation, and any
physical, chemical, or biological disruption. The use of pesticides or herbicides in or
near these systems is forbidden without approval from this Department.

Fill Material

Any fill material placed below the high water mark must be free of top soils,
decomposable materials, and persistent synthetic organic compounds {in toxic
concentrations). This includes, but is not limited to, asphalt, tires, treated lumber, and
construction debris. The Department may require testing of fill materials. All temporary
fills must be removed. Debris and solid wastes will be removed from the site and the
impacted areas restored as nearly as possible to the original condition.

Environmental Health Division of Division of Division of Division of
Section Chiefs Office Air Quality Municipal Facilities Waste Management Water Quality
701.328.5150 701.328.5188 701.328.521 701.328.5166 701.328.5210
Printed on recycled paper.
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North Dakota
Department of Transportation

Francis G. Ziegler, P.E. Jack Dalrymple

Director Governor

January 3, 2011

Chris Miller

Project Director

PBSJ

3810 Valley Commons Dr., Suite 4
Bozeman, MT 50718

WELL PAD AND ACCESS ROAD PLANNED FOR BLACK MEDICINE, FORT BERTHOLD
RESERVATION, NORTH DAKOTA

We have reviewed your January 6, 2011, letter.

The project referenced above will have no adverse effect on the North Dakota Department of
Transportation highways.

However, if any work needs to be done on highway right-of-way, appropriate permits and risk

management documents will need (o be obtained from the Department of Transportation District
Engineer, Walter Peterson at 701-774-2700.

U e

RONALD J. HENKE, P.E., DIRECTOR - OFFICE OF PROJECT DEVELOPMENT

57\rjh\js
c: Walter A. Peterson, Williston District

608 EFast Boulevard Avenue * Bismarck, North Dakota 58505-0700
Information: (701) 328-2500 « FAX: (701) 328-0310 « TTY: 1-800-366-6888 » www.dot.nd.gov
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U.S. Department of Homeland Security
Region V1l

Denver Federal Center. Building 710
P.Ox Box 25267

Denver, CO - 80225-0267

FEMA

R8-Div
January 20, 2011

Chris Miller, Project Manager
PBS&J

115 North 28" Street, Suite 202
Billings, MT 59101-2045

Dear Mr. Miller:

Thank you for your inquiry regarding your proposed project, drilling six expletory wells, Black
Medicine and the access road, and your project Headless Turtle and access road by XTO Energy on
the Forth Berthold Indian Reservation. FEMA’s major concern is if the property is located within a
mapped Special Flood Hazard Area any development in these areas requires further consideration.

We recommend you contact the local Floodplain Manager Mr. Cliff Whitman at (701) 627-4805 to
receive further guidelines regarding the impact that the project might have to the regulations and
policies of the National Flood Insurance Program. Considering that floods are the most devastating
of all natural disasters in this country, any efforts to reduce the impacts of that hazard is worthwhile.

Let me know if I can be of assistance and please feel free to contact me at (303) 235-4721,

NFIP Program Specialist

wawwy, fema. gov
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“VARIETY IN HUNTING AND FISHING"

'NORTH DAKOTA GAME AND FISH DEPARTMENT

100 NORTH BISMARCK EXPRESSWAY  BISMARCK, NORTH DAKOTA 58501-5095 PHONE 701-328-6300 FAX 701-328-6352

January 27, 2011

Chris Miller

Project Manager

PBS&J

115 N 28" Street, Suite 202
Billings, MT 59101-2045

Dear Mr. Miller:
RE: Black Medicine 24X-21

XTO Energy has proposed up to six exploratory oil and gas wells using one well pad and access
road on the Fort Berthold Reservation in Dunn County, North Dakota.

Our primary concern with oil and gas development is the fragmentation and loss of wildlife
habitat associated with construction of well pads and access roads. We recommend that
construction be avoided to the extent possible within native prairie, wooded draws, riparian
corridors, and wetland areas.

We also suggest that botanical surveys be completed during the appropriate season and aerial
surveys be conducted for raptor nests before construction begins.

Sincerely,

St Alatia

Paul Schadewald
Chief
Conservation & Communication Division

Js
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United States Department of Agriculture

ONRGS

Matural Resources Conservation Service
P.O. Box 1458
Bismarck, ND 58502-1458

January 31, 2011

Chris Miller

PBS&J

115 North 28" Street, Suite 202
Billings, Montana 59101-2045

RE:  Up to six exploratory oil and gas wells using one well pad and one access pad on the
BlackMedicine site on the Fort Berthold Reservation by XTO Energy in Dunn County, ND

Dear Mr. Miller:

The Natural Resources Conservation Service (NRCS) has reviewed your letter dated January 6,
2010, regarding the BlackMedicine site on the Fort Berthold Reservation in Dunn County, North

Dakota.,

Important Farmlands - NRCS has a major responsibility with FPPA in documenting conversion
of farmland (i.e., prime, statewide, and local importance) to non-agricultural use. It appears your
proposed project is not supported by federal funding or actions; therefore, no further action is
required.

Wetlands — The Wetland Conservation Provisions of the 1985 Food Security Act, as amended,
provide that if a USDA participant converts a wetland for the purpose of, or to have the effect of,
making agricultural production possible, loss of USDA benefits could occur. NRCS has
developed the following guidelines for the installation of buried utilities. If these guidelines are
followed, the impacts to the wetland(s) will be considered minimal allowing USDA participants
to continue to receive USDA benefits. Following are the requirements: 1) Disturbance to the
wetland(s) must be temporary, 2) no drainage of the wetland(s) is allowed (temporary or
permanent), 3) mechanized landscaping necessary for installation is kept to a minimum and
preconstruction contours are maintained, 4) temporary side cast material must be placed in such
a manner not to be dispersed in the wetland, and 5) all trenches must be backfilled to the original
wetland bottom elevation.

Helping People Help the Land

An Equal Opportunity Provider and Employar



Mr. Miller
Page 2

NRCS would recommend that impacts to wetlands be avoided. If the project requires passage
through or disturbance of a wetland, NRCS can complete a certified wetland determination, if
requested by the landowner/operator.

If you have additional questions pertaining to FPPA, please contact Steve Sieler, State Soil
Liaison, at (701) 530-2019.

Sincerely,

(%gl\:};ZCHAAR

State Soil Scientist/MO 7 Leader



Jack Dalrymple, Governor
Mark A. Zimmerman, Director

1600 East Century Avenue, Suile 3
Bismarck, ND 58503-0649

Phone 701-328-5357

Fax 701-328-5363

E-mail parkreci@nd. gov
www.parkrec.nd gov

January 24,2011

Chris Miller

PBS&J

115 N. 28" Street, Suite 202
Billings, MT 59101-2045

Re: XTO Energy Oil and Gas Wells Proposal
Black Medicine 24X-21

Dear Mr. Miller:

The North Dakota Parks and Recreation Department has reviewed the above referenced project proposal to develop six oil
and gas wells located in Section 21, 17, 16 T149N, R91W; Dunn County.

Our agency scope of authority and expertise covers recreation and biological resources (in particular rare species and
ecological communities). The project as defined does not affect state park lands that we manage or Land and Waier
Conservation Fund recreation projects that we coordinate.

The North Dakota Natural Heritage biological conservation database has been reviewed to determine if any current or
historic plant or animal species of concern or other significant ecological communities are known to occur within an
approximate one-mile radius of the project area. Based on this review, there are no known occurrences within or adjacent
to the project area.

Because this information is not based on a comprehensive inventory, there may be species of concern or otherwise
significant ecological communities in the area that are not represented in the database. The lack of data for any project area
cannot be construed to mean that no significant features are present. The absence of data may indicate that the project area
has not been surveyed, rather than confirm that the area lacks natural heritage resources.

Regarding any reclamation efforts, we recommend that any impacted areas be revegetated with species native to the project
area.

Thank you for the opportunity to comment on this project. Please contact Kathy Duttenhefner (701-328-5370 or
kgduttenhefner@nd.gov) of our staff if additional information is needed.

lanning and Natural Resources Division

R.UUSNDNHI*2011-021 KD1-24-201 /DL 2/7/11
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STATE

HISTORICAL

SOCIETY

OF NorRTH DAKOTA

k Dal I .
Governor (!-??\Toﬂha 335:2 January 1 2,2011
State Hitorth Dakora Mr. Chris Miller, Project Manager
PBS&]
115 North 28" Street, Suite 202
Chester E. Nelson, Jr. Billings, MT 59101-2045

Bismarck - President

Gereld Gerntholz
Valley Ciry - Vice President

NDSHPO REF. 110521 BIA/BLM/Mandan Hidatsa Arikara Nation XTO
Richard Kloubee Energy Black Medicine 24X-21 Well Pad Site and Access road in portions of

Fongo « Seeresary [T149N R91W Sections 16, 17, and 21} Dunn County, North Dakota

Albert 1. Berger
Grand Forks
Dear Mr. Miller,

Calvin Grinnell

New Toun We received your correspondence regarding NDSHPO REF. 110521
Diane %J—;ﬁ: BIA/BLM/Mandan Hidatsa Arikara Nation XTO Energy Black Medicine 24X-
21 Well Pad Site and Access road in portions of [T149N RO1W Sections 16, 17,
A R““;ﬁmlﬂ and 21] Dunn County, North Dakora. We request that a copy of cultural
resource site forms and reports be sent to this office so that the cultural
Sara Otre Cg::-;: resources archives can be kept current for researchers.
Torrism Divisicn

Kells Schamids Thank you for your consideration. Consultation is with MHAN THPO. If you
elly Schmi . . . . X
State Treasurer have any questions please contact Susan Quinnell, Review & Compliance

Alvin A, Jacger Coordinator at (701)328-3576 or squinnell@nd.gov

Secretary of State

Mark A. Zimmerman
Director
Patks and Recreation Department

Sincerely,

Francis Ziegler Merlan E. Paaverud, Jr.
Director : . f NEE
Department of Transportagon State Hlstorlc Preservatlorf OffILEl: (North Dakota)
and Director, Stare Historical Society of North Dakota
-]

Merlan E. Paaverud, Jo ¢: Elgin Crows Breast, THPO MHAN

Director

Aceredited by the
American Association
of Museums since 1986

North Dakota Heritage Center » 612 East Boulevard Avenue, Bismarck, ND 58505-0830 » Phone 701-328-2666 « Fax: 701-328-3710
Email: histsoc@nd.gov « Web site: http://history.nd.gove TTY: 1-800-366-6888
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900 EAST BOULEVARD AVENUE, DFPT 770« BISMARCK, NORTH DAKOTA 58505-0850
701-328-2750 = TDD 701-328-2750 « FAX 701-328-3696 « INTERNET hitp:/swe.nd.gov

MQ S North Dakota State Water Commission

|

January 20,2011

Chris Miller

PBS & ]

115 N 28" Street, STE 202
Billings, MT 59101-2045
Dear Mr. Miller:

This is in response to your request for review of environmental impacts associated with the well
pad and access road on Fort Berthold Indian Reservation.

The proposed project has been reviewed by State Water Commission staff and the following
comments are provided:

- The property is not located in an identified floodplain and it is believed the project will
not affect an identified floodplain.

- It is the responsibility of the project sponsor to ensure that local, state and federal
agencies are contacted for any required approvals, permits, and easements.

- All waste material associated with the pro;ect must be disposed of properly and not
placed in identified floodway areas.

- No sole-source aquifers have been designated in ND.

There are no other concerns associated with this project that affect State Water Commission or
State Engineer regulatory responsibilities.

Thank you for the opportunity to provide review comments. If you have any questions, please
call me at 328-4969.

Sincerely, /

Larrv mbn

Research Analyst

LIK:dp/1570

JAGK DALRYMPLE. GOVERNOR TODD SANDO. PE.
CHAIRMAN SECRETARY AND STATE ENGINEER
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Notice of Availability and Appeal Rights

XTO: Biackmedicine 24X-21

The Bureau of Indian Affairs (BIA) is planning to issue
administrative approvals related to installation of one oil and gas
well pad with up to six wells, as shown on the attached map.
Construction by XTO is expected to begin 2011.

An environmental assessment (EA) determined that proposed
activities will not cause significant impacts to the human
environment. An environmental impact statement is not required.
Contact Earl Silk, Superintendent at 701-627-4707 for more
information and/or copies of the EA and the Finding of No
Significant Impact (FONSI).

The FONSI is only a finding on environmental impacts — it is not a
decision to proceed with an action and cannot be appealed. BIA’s
decision to proceed with administrative actions can be appealed
until July 30, 2011, by contacting:

United States Department of the Interior

Office of Hearings and Appeals

Interior Board of Indian Appeals

801 N. Quincy Street, Suite 300, Arlington, Va 22203.

Procedural details are available from the BIA Fort Berthold
Agency at 701-627-4707.
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