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MEMORANDUM

T Superintendent, Fort Berthold Agency
FROM: Regional Director, Great Plains Region /M
SUBJECT:  Environmental Assessment and Finding of No Significant Impact

In compliance with the regulations of the National Environmental Policy Act (NEPA) of 1969,
as amended, for six proposed oil and gas drilling wells atop a single pad by XTO on the Fort
Berthold Reservation, an Environmental Assessment (EA) has been completed and a Finding of
No Significant Impact (FONSI) has been issued.

All the necessary requirements of the National Environmental Policy Act have been completed.
Attached for your files is a copy of the EA, FONSI and Notice of Availability. The Council on
Environmental Quality (CEQ) regulations require that there be a public notice of availability of
the FONSI (40 C.F.R. Part 1506.6(b)). Please post the attached notice of availability at the
Agency and Tribal buildings for 30 days.

If you have any questions, please call Marilyn Bercier, Regional Environmental Scientist,
Division of Environment, Safety and Cultural Resources Management, at (605) 226-7656.

Attachment

cc: Tex Hall, Chairman, Three Affiliated Tribes (with attachment)
Elgin Crows Breast, THPO (with attachment)
Derek Enderud, BLM, Dickinson, ND (with attachment)
John Shelman, US Army Corps of Engineers
Jeffrey Hunt, Virtual One Stop Shop
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Finding of No Significant Impact

YoungBear 31X-9 Oil and Gas Well
Up to six wells atop one pad

Fort Berthold Indian Reservation, Dunn County, North Dakota

The U.S. Bureau of Indian Affairs (BIA) received a proposal for one oil/gas well pad with up to
six oil wells on it, an access road, and related infrastructure on the Fort Berthold Indian
Reservation to be located in the NWYNEY4 of Section 9, T148N, R92W within Dunn County,
North Dakota. Associated federal actions by BIA include determinations of effect regarding
cultural resources, approvals of leases, rights-of-way and easements, and a positive
recommendation to the Bureau of Land Management regarding the Application for Permit to
Drill.

Potential of the proposed actions to impact the human environment was analyzed in the attached
Environmental Assessment (EA), as required by the National Environmental Policy Act. Based
on the recently completed EA, I have determined the proposed project will not significantly affect
the quality of the human environment. No Environmental Impact Statement is required for any
portion of the proposed activities.

This determination is based on the following factors:

1. Agency and public involvement was solicited and environmental issues related to the
proposal were identified.

2. Protective and prudent measures were designed to minimize impacts to air, water, soil,
vegetation, wetlands, wildlife, public safety, water resources, and cultural resources. The
remaining potential for impacts was disclosed for both the Proposed Action and the No
Action Alternative.

3. Guidance from the U.S. Fish and Wildlife Service has been fully considered regarding
wildlife impacts, particularly in regard to threatened or endangered species. This guidance
includes the Migratory Bird Treaty Act (16 U.S.C. 703 et seq.) (MBTA), the National
Environmental Policy Act of 1969, as amended (42 U.S.C. 4321 et seq.) (NEPA), the Bald
and Golden Eagle Protection Act (16 U.S.C. 668-668d, 54 Stat. 250) (BGEPA), Executive
Order 13186 “Responsibilities of Federal Agencies to Protect Migratory Birds”, and the
Endangered Species Act (16 U.S.C. 1531 et seq.) (ESA).

4. The proposed actions are designed to avoid adverse effects to historic, archeological, cultural

and traditional properties, sites and practices. The Tribal Historic Preservation Officer has

concurred with BIA’s determination that no historic properties will be affected.

Environmental justice was fully considered.

Cumulative effects to the environment are either mitigated or minimal.

No regulatory requirements have been waived or require compensatory mitigation measures.

The proposed projects will improve the socio-economic condition of the affected Indian

community.
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1.0 Purpose and Need for the Proposed Action

XTO Energy, Inc. (XTO) is proposing to initiate the exploration phase of oil development. The
exploration phase would begin by locating exploratory wells (up to 6) on a single well pad on the Fort
Berthold Indian Reservation (FBIR, Reservation) on the proposed project site (Figures 1a and Ib). The
proposed well pad location is on land held in trust by the United States in Dunn County, North Dakota.
The U.S. Bureau of Indian Affairs (BIA) is the surface management agency for potentially affected tribal
lands and individual allotments. The proposed project would include a new access road.

The proposed project is intended to explore the commercial potential on the Reservation of the Bakken oil
pool (hereafter simply referred to as the “Bakken™), as defined by the North Dakota Industrial
Commission, OQil & Gas Division. Because leasing and development of mineral resources offer
substantial benefits to both the Three Affiliated Tribes of the Mandan, Hidatsa, and Arikara Nation (MHA
Nation) and to individual tribal members, economic development of available resources is consistent with
BIA’s general mission. The proposed activities are consistent with efforts to improve self-governance
and economic stability pursuant to the Indian Reorganization Act {Wheeler-Howard Act of 1934, as
amended). Oil and gas exploration and development activities are conducted under the authority of the
[ndian Mineral Leasing Act of 1938 (25 United States Code {USC] 3964, ¢f seq.), the Indian Mineral
Develapment Act of 1982 (25 USC 2101, et seq.), the Federal Onshore Oil and Gas Royalty Management
Act of 1982 (30 USC 1701, et seq.), and the Energy Policy Act of 2005 (Public Law [09-38, 119 Statute
594). Anagreement was signed on January 13, 2010 between the State of North Dakota and the Three
Affiliated Tribes with the intent to increase the production of oif and gas on the FBIR; initially signed in
2008, the present agreement is intended to continue indefinitely. BIA actions in connection with the
proposed project are largely administrative and include 1) approval of leases, easements and rights-of-
way; 2) determinations regarding cultural resource effects; and 3) a recommendation to the Bureaun of
Land Management (BLLM) regarding approval of the Application for Permit to Drill (APD).

These proposed federal actions require compliance with the National Environmental Policy Act of 1969
(NEPA) (42 USC 4321, er seq.) and regulations of the Council on Environmental Quality (CEQ) (40
Code of ederal Regulations [CFR] [500-1508); Section 7 of the Endangered Species Act (ESA) of 1973,
as amended; and the BLM operating regulations, Onshore Oil and Gas Orders (43 CFR 3164.1).
Additionally, the proposed project would be subject to agency review in accordance with Executive Order
13212 — Actions to Expedite Energy-Related Projects.

Analysis of the proposed project’s potential to affect the human environment is expected to both
substantiate and explain federal decision-making.

The APD submitted to the BLM by XTO is included with this document (Appendix A); they describe
developmental, operational, and reclamation procedures and practices that contribute to the technical
basis of this Environmental Assessment (EA). The procedures and practices described in the application
are critical elements in both the project proposal and the BIA’s decision regarding environmental impacts.
This EA would result in either a Finding of No Significant Impact (FONSI) or a Notice of intent (NOY) to
prepare an Environmental Impact Statement (EIS). The format and content of this EA complies with the
guidance as per coordination with the BIA Great Plains Regional Office, Aberdeen, South Dakota.

There are several components to the proposed action.

»  Construction of a new access road would be needed.

+ A well pad would be constructed to accommodate drilling operations.
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* A semi-closed loop system would be used for all wells drilled from this pad. A semi-closed loop
involves the use of a tank to remove drifling fluid from the cuttings, a lined pit to bury the
cuttings, and a lined catch-all pit to temporarily store excess water on the site and cement
overflow when cementing the dril} hole.

¢  Drilling and production information could resuit in [ong-term commercial production at the sites,
in which case supporting facilities would be installed.

o The working portion of the well pad and the access road would remain in place during
comimercial production.

+ Al project components would eventually be abandoned and reclaimed, as specified in this
document and the APDs and according to any conditions imposed by the BIA or BLM, unless
formally transferred with federal approval to either the BIA or the landowner,

The proposed well pad would allow exploratory wells to be drilled, in that results could also support
develepmental decisions on other leases in the surrounding area, but this EA addresses only the
installation and possible long-term operation of one well pad (up to six wells) and directly associated
infrastructure and facilities. Additional NEPA analysis, decisions, and federal actions would be required
prior to any other development. Any authorized project would comply with all applicable federal, state,
and tribal laws, rules, policies, regulations, and agreements. No construction, drilling, or other ground-
disturbing operations would begin until all necessary leases, easements, surveys, clearances,
consultations, permissions, determinations, and permits are in place.
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2.0 Proposed Action and Alternatives

The No Action Alternative must be considered within an EA. If this alternative is selected, the BIA
would not approve leases, rights-of-way or other administrative proposals for the proposed project.
Applications for Permit to Drill (APD) for the listed well location would not be approved. Current land
use practices would continue. Development under other oil and gas leases would remain a possibility.
The No Action Alternative is the only available or reasonable alternative to the specific proposal
considered in this document.

This document analyzes the impacts of the Proposed Action Alternative ~ exploratory oil wells on allotted
surface and mineral estate within the boundaries of the Fort Berthold Indian Reservation (FBIR) in Dunn
County, North Dakota. The proposed well pad would house up to six wells to test the commercial
potential of the Bakken. Proposed site-specific actions would or might include several components,
including construction of an access road, construction of a well pad, installation of fencing around the
well pad, drilling operations, production facilities, tanker traffic, implementation of Best Management
Practices (BMPs), and reclamation.

The specific pad location and access road route were determined during the pre-on-site inspections by the
proponent, the civil surveyor, the environmental consultant, the BIA Environmental Specialist, and the
Tribal Historic Preservation Office (THPO) monitor on June 30, 2010. Preliminary resource surveys
were conducted at the time of pre-on-site inspections to determine potential impacts to cultural and
natural {i.e., biological and physical) resources. The locations were inspected in consideration of
topography, location of topsoil/subsoil stockpiles, natural drainage and erosion control, flora, fauna,
habitat, historical and cultural resources, and other surface issues. The final locations were determined in
consideration of the previously identified issues. Avoidance measures and other protective measures
wete incorporated into the final project design to minimize impacts to evaluated resources, as appropriate
(see Section 2.9). More in-depth natural resource surveys were conducted on July 16 and 17, 2010, The
proposed well pad and access roads were surveyed on June 23™ and June 30", 2010. During the
inspections, the BIA gathered information needed to develop site-specific mitigation measures that would
be incorporated into the final APD.

All construction activities would follow lease stipulations, practices, and procedures outlined in the APD
and in guidelines and standards from the book, Surfuce Operating Standards for Oil and Gas Exploration
and Development (also known as the Gold Book; USDI-USDA 2007), conditions described in this EA,
and any conditions added by either BIA or BLM. All lease operations would be conducted in full
compliance with applicable faws and regulations, including 43 CFR 3100, Onshore Oil and Gas Orders
[, 2, 6 and 7, approved plans of operations and any applicable Notices to Lessees. If any additional
infrastructure is required at the site, such as spur pipelines or utilities (i.e., electricity, water, phone), the
infrastructure would be installed in previously disturbed right-of-way identified and accounted for in this
EA. If the infrastructure would require disturbance outside of the approved right-of-way, additional
NEPA documentation and environmental analysis would be required. The remainder of this chapter
describes the proposed action in detail.

2.1 Field Camp

Self-contained trailers may house a few key personnel during drilling operations, but any such
arrangements would be very short-term. No [onger-term residential camps are proposed. Construction
and drilling personnel would commute to the project site from the nearest town, most likely Dickinson
and/or New Town, ND. Human waste would be collected in standard portable chemical toilets or service
trailers located on-site, then transported oft-site to a state-approved wastewater treatment facility. Other solid
waste would be collected in enclosed containers and disposed of at a state-approved facility.
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2.2 Access Road

Approximately 3,345 feet of new access road would be constructed between the proposed well pad site
and BIA 12. The existing conditions of the proposed access road are shown in Figure 2.2. Signed
agreements to allow road construction in affected surface allotments would be part of a right-of-way
(ROW) agreement that would be procured after approval of the FONSI and APDs. A maximum disturbed
ROW width of 66 feet (33 feet either side of centerline) would result in 5.2 acres of surface disturbance.

Construction would follow road design standards outlined in the Gold Book (see USDI-USDA 2007). A
minimum of six inches of topsoil would be stripped from the access road corridor, with the stockpiled
topsoil redistributed on the outslope areas of borrow ditches following road construction. These borrow
ditch areas would be reseeded as soon as is practicable with a native seed mixture determined by the BIA.
If commercial production is established from a proposed location, the access road would be graveled with
a minimum of four inches of gravel and the roadway would remain in place for the life of the well.
Details of road construction are addressed in the Multi-Point Surface Use and Operations Plan in the APD
(Appendix A).

Figur 2.2: Vew s suthwest along the prposd YogBer3 lX9 access road

from its northern end, roughly 200 feet south of BIA 12.

2.3 Well Pad

The proposed well pad would consist mainly of an area leveled for the drilling rig and related equipment.
A semi-closed loop system would be used for drilling procedures. The well pad area would be cleared of
vegetation, stripped of topsoil, and graded to specifications in the APD (Appendix A). Topsoil would be
stockpiled and stabilized until disturbed areas were reclaimed and re-vegetated. Excavated subsoils
would be used in pad construction, with the finished well pad graded to ensure positive water drainage
away from the drill site. Erosion control would be maintained through prompt revegetation and by
constructing all necessary surface water drainage control, including berms, diversion ditches, and
waterbars. Existing conditions of the proposed well pad site are shown in Figure 2.3.
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The level area of well pad required for drilling and completion operations (including pits for drilled
cuttings) would be approximately 350 feet x 550 feet (4.42 acres). The top of fill slopes would be bermed
(2 feet) to prevent run-off and silt fence placed at the bottom of the fill slopes to prevent and minimize
sedimentation offsite. The corners would be rounded to create a greater buffer to drainages. Where
feasible, a drainage ditch would be installed on the up-gradient side of the well pad. Cut and fill slopes on
the edge of the pad and soil stockpiles would result in an additional impact of approximately 0.93 acres of
surface disturbance, resulting in a total disturbance at the pad of approximately 5.35 acres. Details of pad
construction and reclamation are diagrammed in the APD (Appendix A).

papds o

Figure 2.3: Existing conditions of the proposed oungBear 31X-9 well pad; view is
east toward the center of the well pad from the west side.

24 Drilling

After securing leases for mineral estates, XTO submitted APDs to BLM on November 1, 2010, proposing
to drill from allotted surfaces in the listed locations. The BLM North Dakota Field Office forwarded
copies of the APD to BIA’s Fort Berthold Agency in New Town, North Dakota, for review and
concurrence. BLM would not approve an APD until BIA completes its NEPA process and recommends
APD approval. No drilling would begin until a permit has been obtained from the BLM.

Initial drilling would be vertical to an approximate depth ranging from 9,500 to 10,500 feet at the kickoff
point where the drill bit would begin to be angled for horizontal drilling. Drilling would become roughly
horizontal at an approximate depth of 10,000 to 11,500 feet below the land surface, followed by lateral
reaches in the Bakken. Completed wellbores would range in length from 20,000 to 25,000 feet. The
minimum setback from section borders would be maintained or achieved through directional drilling.

Rig transport and on-site assembly would take about five to 12 days for the initial well. Drilling operations
would require approximately 15 to 40 days to reach the target depth, using a rotary drilling rig rated for
drilling operations to a vertical depth of approximately 14,000 to 20,000 feet. A typical drill rig is shown in
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Figure 2.4. For the first 1,500 to 2,500 feet drilled, a freshwater based mud system with non-hazardous

additives such as bentonite would be used to minimize contaminant concerns. Approximately 10,000 to
90,000 gallons of water would be obtained from a commercial source for this drilling stage. This water

would be collected and reused as much as possible.

Figure 2.4: A typical drilling rig and well pad. Source: PBS&J, July 2010.

Oil-based drilling fluids can reduce the potential for hole sloughing while drilling through water-sensitive
formations (shales). After setting and cementing the near-surface casing, an oil-based mud system
(approximately 80 percent diesel fuel and 20 percent salt water) would be used to drill the vertical and curve
portions of the hole (9,000 to 10,000 feet long). About 10,000 to 18,000 gallons of salt water and 40,000 to
72,000 gallons of diesel fuel would be used to complete drilling to final vertical depth. These fluids would be
captured and reused at other wells as much as possible. The horizontal portion of the hole would be drilled
using a salt- water based mud. Roughly 50,000 to 90,000 gallons of saltwater would be needed for the
horizontal portion of the hole. This water is also reused as much as possible and obtained from a commercial
source. Miscellaneous drilling fluids would be contained in steel tanks placed on plastic/vinyl liners and
within secondary containment berms. Drilling fluids would be recycled back into the steel tanks for reuse.
Upon completion of drilling operations at each well, oil-based fluids would be collected again to the extent
possible to be recycled and used elsewhere. Drilling fluids would be removed and disposed of in accordance
with North Dakota Industrial Commission (NDIC) rules and regulations.

As part of the semi-closed loop system used at the site, the drill cuttings would be run through a centrifuge to
remove fluids prior to being placed into a pit used to dispose of the semi-dry cuttings. This pit would be lined
with an impervious (plastic/vinyl) liner to prevent any contamination of the underlying soil. Liners would be
installed with sufficient bedding (either straw or dirt) to cover any rocks, would overlap the pit walls, extend
under the mud tanks, and would be held in place with a trench covered with dirt. In addition, a catch-all pit
would be needed to temporarily store excess water on the site and cement overflow that may occur when
cementing in the surface casing. This pit would be located away from the cuttings pit, would be lined with an
impervious liner, installed with sufficient bedding to cover any rocks, and secured in place with a trench and
covered with dirt. Both the cutting pit and catch-all pit would have nylon nets placed over them to prevent
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birds from entering them. Material contained in the catch-all pit would be removed prior to departure from
the site. Pits would also be fenced on all four sides to protect personnel as well as wildlife and livestock from
accidentally falling into the pit. In addition, the entire well pad would be fenced. Fencing would be instailed
in accordance with guidelines from the Gold Book (USDI-USDA 2007} and maintained unti} the pits are
backfilled or the site is abandoned.

XTO intends to use a material (.e., Class C fly ash or cement) that would render cuttings into an inert, solid
mass. Controfled mixing of cuttings with a non-toxic reagent causes an irreversible reaction that quickly
results in a solid granular material. Any oily residues that may be present are dispersed throughout the
material and locked in place, preventing coalescence and release to the environment at significant rates in the
future. The alkaline nature of the stabilized material also chemically stabilizes various metals that may be
present, primarily by transforming them into less soluble compounds. Treated material would then be buried
in place, overlain by at least four feet of overburden as required by NDIC regulations.

2.5 Casing and Cementing

Surface casing would be set at an approximate depth of 1,500 to 2,500 feet and cemented back to the surface,
isolating all near -surface freshwater aquifers in the project area. Additional casing would be used after
drilling into the target formation at a total measured depth ranging between 10,000 to 13,000 feet. Portions of
the well from the target formation through the kickoff point up into the vertical section of the welibore are
planned to be cemented to isolate various formation as well as enhance wellbore integrity. The lateral portion
of the hole would be lined with a liner, part of which contains pre-drilled holes.

2.6 Completion and Evaluation

After a well has been drilled and cased, a completion (work-over) unit would be moved onto the site. For
wells of the depth proposed, about thirty days are usually needed to clean out the well bore, pressure test
the casing, perforate and fracture the horizontal portion of the hole, and run production tubing for
comimercial production. If the target formation is to be fractured to stimulate production, the typical
procedure is to pump down the hole a mixture of sand and a transport medium (e.g., water, nitrogen)
under extreme pressure. The resulting fractures are propped open with sand, increasing the capture zone
of the well and maximizing efficient drainage of the field. After fracturing, fracture fluids and excess sand
are pumped back to the surface and removed. Fluids used in the completion procedure would be captured
either in tanks for disposal in strict accordance with NDIC rules and regulations.

2.7 Commercial Production

If drilling, testing, and production support commercial production from the proposed location, additional
equipment would be installed, including a pumping unit at the well head, a vertical heater/treater, tanks
{usually four 400 barrel steel tanks), and a flare/production pit. An irmpervious dike would be constructed
from compacted subsoil, surrounding production tanks and the heater/treater and sized to hold 100
percent of the capacity of the fargest tank plus one full day’s production. Load out lines would be located
inside the diked area, with a heavy screen-covered drip barrel installed under the outlet. A metal access
staircase would protect the dike and support flexible hoses used by tanker trucks. More detail is included
in the APD (Appendix A). The BIA would choose a color for all permanent aboveground production
facilities from standard environmental colors recommended by BLM or the Rocky Mountain Five-State
Interagency Committee. Belowground electric power lines and utilities would be installed from the main
lines to the well pad within the disturbed ROW,

Oil would be collected in tanks and periodically trucked to an existing oil terminal for sales. Any
produced water would be captured in tanks and periodically trucked to an approved disposal site. The
frequency of trucking activities for both product and water would depend upon volumes and rates of
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production. The duration of production operations cannot be reliably predicted, but some oil wells have
pumped for over one hundred years.

Large volumes of gas are not expected from these locations. Small volumes of gas would be flared in
accordance with Notice to Lessees (NTL) 4A and NDIC regulations, which prohibit flaring for more than
the initial year of operation (NDIC 38-08-06.4). Any proposal for gathering and marketing gas from this
well would require additional analysis under NEPA and consideration of impacts by the BIA.

Drilling and testing results would also help determine if additional exploration activities are warranted in
the overall area. Should future oil/gas exploration activities be proposed by XTO on the FBIR, that
proposal and associated federal actions would require additional NEPA analysis and BIA consideration
prior to implementation.

2.8 Reclamation

A semi-closed loop system would be used for drilling activities. The cuttings stored in the lined pit would be
treated, solidified, backfilled, and buried as soon as possible after well completion. Other interim
reclamation measures to be accomplished within the first year include reduction of the cut and fill slopes,
redistribution of stockpiled topsoil, and reseeding of disturbed areas. Figures 2.8a and 2.8b shows how a
well pad and access road could be reclaimed. [If commercial production equipment is installed, the pad
would be reduced in size, with the rest of the original pad reclaimed. Reclamation would include
leveling, re-contouring, treating, backfilling, and reseeding. Erosion control measures would be installed.
Stockpiled topsoil would be redistributed and reseeded as recommended by the BIA. The working part of
the well pad and the running surface of the access road would be surfaced with scoria or crushed rock
from a previously approved location and erosion control measures would be installed as necessary. The
outslope portiens of road would be covered with stockpiled topsoil and reseeded with a seed mixture
determined by the BIA, reducing the residual access-related disturbance to about 28 feet wide and about
2.15 acres in size.

If there is no commercial production from the proposed six wells, or upon final abandonment of
commercial operations, all disturbed areas would be promptly reclaimed. All facilities would be removed,
well bores would be plugged with cement, and dry hole markers would be set. The access road and work
areas would be scarified, re-contoured and reseeded. An exception to these reclamation measures might
occur if the BIA approves assignment of an access road either to the BIA roads inventory or to concurring
surface allottees.
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v o ; *3 N ‘- . s ‘.
Figure 2.8a: Construction of the well pad and access road are minimized to the
size necessary to perform drilling and complete operations in a safe manner.
Source: USDI-USDA 2007.

Figure 2.8b: The well pa 55 10 e
land to its original contours, re-spreading the topsoil, and revegetating the site.
Source: USDI-USDA 2007.
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2.9  Preferred Alternative

The preferred alternative is to complete all of the administrative actions and approvals necessary to
authorize or facilitate the proposed oil developments previously described. The YoungBear 31X-9 well
pad would initiate exploration activities with the drilling of one well. Depending on the success of the
initial well and subsequent wells, up to six wells may be drilled on the single well pad. The first well
would be named YoungBear 31X-9, the additional five wells would be named in succession FBIR
YoungBear 31X-9B, 31X-9C, 31X-9D, 31X-9E, and 31X-9F. The intent would be to drill the additional
wells over a period of several years,

The proposed wells on the YoungBear 31X-9 location would be located in the NWYWNEY Section 9,
T148N, R92W to access one spacing unit { },280 acres) consisting of Sections 9@ and 16, T148N, R92ZW
(Figure 2.9). Access from BIA Road 12 would require construction of approximately 3,345 feet of new road.
Photographs of the proposed road alignment and well pad location are shown in Figures 2.2 and 2,3.

Initial drilling would be vertical to an approximate depth of 9,500 to 10,500 feet. Directional drifling
would maintain or achieve the required minimum setbacks from section lines. The completed drill strings
would total about 20,000 to 25,000 feet at a depth of about 10,000 to 11,500 feet, including a 10,000 to
15,000 feet lateral reach in the Bakken.

The drilling target for the initial YoungBear 31X-9 well is 250 feet from south line (FSL) and 2,637 feet
FEL in the center of the $Y28V5 of Section 16, TI48N, R92W, approximately 9,800 fect south and 33 feet
west of the surface hole location (Figure 2.9).

The bottom hole targets of the other five additional wells that may be drilled from this well pad would be
different from the first well, but would access the same spacing unit already identified above and in
Figure 2.9. The bottom hole targets for these additional wells would be determined such that optimum
reservoir development occurs within each spacing unit, however all applicable setbacks would be
tespected. Because the additional wells would be located on the same well pad, no additional surface
disturbance would occur; the analysis conducted in this EA applies to the additional five potential wells
on the same well pad.
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Figure 2.9. Spacing unit (1,280 acres) and bottom hole location for FBIR YoungBear 31X-9.
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3.0 The Affected Environment and Potential Impacts

The Fort Berthold Indian Reservation is the home of the Three Affiliated Tribes of the Mandan, Hidatsa
and Arikara Nation (MHA Nation). Located in west-central North Dakota, the reservation encompasses
more than a million acres, of which almost half are held in trust by the United States for either the MHA
Nation or individual allottees. The remainder of the land is owned in fee simple title, sometimes by the
MHA Nation or tribal members, but usually by non-indians. The reservation occupies portions of six
counties, including Dunn, McKenzie, MclLean, Mercer, Mountrail and Ward. In the 1950°s, much of the
land was inundated and the rest divided into three sections by Lake Sakakawea (an impoundment of the
Missouri River upstreamn of the Garrison Dam near Riverdale, North Dakota).

The proposed well pad, associated wells, and access road would be situated geologically within the
Williston Basin, where the shallow structure consists of sandstones, silts and shales dating to the Tertiary
Period (65 million to 2 million years ago), including the Sentinel Butte Formation. The underlying
Bakken is a wel-known source of hydrocarbons; its middle member is targeted by the proposed projects.
Earlier oil/gas exploration activity within the reservation, and near the project area in particular, were
limited and commercially unproductive.

Much of the Reservation’s land surface is included in the Northern Great Plains Level Il ecoregion
(Bryce et al. 1996}. This unglaciated area extends south and west of the Missouri River and varies from
undulating plains to the highly dissected, erosional landscape of the Little Missouri Badlands. Within this
ecoregion mean annual precipitation ranges between 13 and 17 inches and mean temperatures fluctuate
between -3° and 21° F in January and between 60° and 91° F in July, with 80 to 140 frost-free days each
year (Bryce et al. 1996). Lands within the proposed spacing unit occurs at an elevation of approximately
2,120 feet above mean sea level and is primarily grass- and shrub-lands dissected by forested hillsides and
woody riparian areas and are currently used primarily to graze livestock.

The broad definition of the human environment under NEPA leads to the consideration of the following
elements: air quality, public health and safety, water resources, wetland/riparian habitat, threatened and
endangered species, wildlife and fisheries, soils, vegetation and invasive species, cultural resources,
socio-economic conditions, and environmental justice. Potential impacts to these elements are analyzed
for both the No Action and Proposed Action Alternatives. Impacts may be beneficial or harmful, direct or
indirect, and short- or long-term. The EA also analyses the potential for cumulative impacts and
ultimately makes a determination as to the significance of any impacts. In the absence of significant
negative consequences, it should be noted that a significant berefit from the project does not in itself
require preparation of an Environmental Impact Statement.

3.1 The No Action Alternative

Under the No Action Alternative, the proposed project would not be constructed, drilled, installed, or
operated, Existing conditions would not be impacted for the following critical elements: air quality,
public health and safety, water resources, wetland and riparian habitat, threatened and endangered
species, wildhife and fisheries, soils, vegetation and invasive species, and cultural resources. There would
be no project-related ground disturbance, use of hazardous materials, or trucking of product to collection
areas. Surface disturbance, deposition of potentially harmful biologic material, trucking and other traffic
would not change from current levels. Economic benefits to both tribe and many tribal members would
remain at the currently depressed levels if exploration and commercial development of available
resources were abandoned. Loss of employment and royalty income could affect tribal and individual
economies and planning on a large scale.
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3.2  Air Quality

This section describes the existing conditions, potential impacts from the Proposed Action, and suggested
mitigation measures for air quality resources in the project area.

The North Dakota Department of Health (NDDH) operates a network of ambient air quality monitoring
stations, The closest stations that bracket the project site and monitor a full suite of air quality
constituents are Dunn Center to the south, TRNP-NU to the west, Lostwood NWR to the north, and
Beulah North to the sontheast (NDDH 2010). Wind directions are predominantly from the northwest or
southeast at Dunn Center and TRNHP-NU, from the south-southwest or northwest at Lostwood, and from
northwest, southwest, or southeast at Beulah North (NDDH 2010}, The Dunn Center monitoring station
is closest to the YoungBear 31X-9 project site and is located roughly 23 air-miles to the south-southwest.

Criteria pollutants tracked under the National Ambient Air Quality Standards (NAAQS) of the Clean Air
Act and the State Ambient Air Quality Standards of Notth Dakota (SAAQS) include sulfur dioxide (SO,),
nitrogen dioxide (NO,), ozone (O,), inhalable particulate matter (PM,o), and continuous fine inhalable
particulate matter (PMg,.). Lead (Pb) and carbon monoxide (CO) are not monitored by any nearby
monitoring stations. The SAAQS are generally equivalent to, or more stringent than, the NAAQS for
most pollutants. The existing air quality at the four monitoring stations did not exceed SAAQS air quality
standards in 2009 (Table 3.2). In fact, in 2009 North Dakota was one of thirteen states that met standards
for all criteria pollutants (NDDH 2010). The state also met standards for fine particulates and the eight-
hour ozone standards established by the U.S. Environmental Protection Agency (EPA) (NDDH 2010).

The Clean Air Act mandates prevention of significant deterioration in designated attainment areas. Class
I areas are of special national significance and include national parks greater than 6,000 acres in size,
national monuments, national seashores, and federally designated wilderness areas larger than 5,000 acres
and designated prior to 1977. Both visibility impairment and increases in pollutant concentrations are
capped. There is a Class [ airshed at Theodore Roosevelt National Park, which covers approximately 110
square miles of fand in three units within the Little Missouri National Grassland between Medora and
Watford City. This Class I airshed is located roughly 40 air-miles west of the project site. The project
site can be considered a Class I attainment airshed, which affords it a lower fevel of protection from
significant deterioration.

The EPA has Title V permitting responsibilities on the Reservation. Construction would generate
temporary and nearly undetectable gaseous emissions of PM; and SO,. Construction would generate
levels of NOy, CO, and volatile organic compounds (VOCs) that range from nearly undetectable to
significant depending upon how much is vented or combusted. Impacts to air quality in the “near field”
would not be anticipated. No detectable or long-term impacts on air quality or visibility would be
expected within the airsheds of the reservation, park, or state. The Title V permitting process is on-going.
XTO would take the necessary steps to reduce and/or control air emissions and would obtain all necessary
permits required by the State or Federal Agencies.
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Table 3.2: Comparison of the North Dakota state ambient air quality standards at four monitoring
: [
stations.

P()i.l'l:l.t;l.llnt : Averag'ing 1 sasQs - . U M_qmt()rmg’ S.tat.l.o'n - -
(i) | Period | Standard | DU | Trp.Ny | Mestwoed | Beulah
T _ ' | Center T  NWR - North
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50; 24-Hour 99 6.0 4.0 i5.0 7

(ppt) Annual Arithmetic
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(o) Mean 53 1.5 1.0 1.7 2.8

O One exceedanc
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CO [-Hour G - - - .
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"Sonrce: NDDH (2010).
?ppb = Parts per billion: ppm = parts per million: ng/m* = micrograms per cubic meter

3.3 Public Health and Safety

This section describes existing conditions, potential impacts from the Proposed Action, and suggested
mitigation measures for public health and safety resources in the project area.

Health and safety concerns include naturally-occurring toxic gases, hazardous materials used or generated
during installation or production, and traffic hazards from heavy drill rigs and tankers. Hydrogen sulfide
(H,8) is a naturally occurring gas that at low concentrations has a ‘rotten egg odor’. For this reason, it is
often referred to as ‘sour gas’. It is extremely toxic in concentrations above 500 parts per million (ppmy); it
has not been found in measurable quantities in the Bakken. Before reaching the Bakken, drilling would
penetrate the Mission Canyon Formation, which is known to contain varying concentrations of hydrogen
sulfide (H,S). Release of H,S at dangerous concentrations is considered very unlikely, but H,S
Contingency Plans submitted to the BL.M establish precautions and emergency response plans for both the
drilling crew and the general public. These plans comply fully with relevant portions of Qnshore Oil and
Guas Order 6. Precautions include automated sampling and alarm systems operating continuously at
multiple locations on the well pad. No direct impacts from H.S are anticipated.

Interpretation of 2009 aerial photography revealed one residence within 1 mile of the proposed well
location and 75 residences within a five-mile radius (Figure 3.3). The closest home is focated northeast of
the proposed well pad. Since the prevailing wind directions are from the west, northwest, or southeast,
according to the 2009 SAAQM data in Dunn Center (NDDH 2010}, this residence is not downwind of the
proposed well pad.

The EPA specifies chemical reporting requirements under Title IIT of the Superfind Amendments and
Reauthorization Act (SARA) of 1986, as amended. No materials used or generated by this project for the
production, use, storage, transport, or disposal are on either the SARA list or on EPA’s list of extremely
hazardous substances in 40 CFR 355. Project design and operational precautions mitigate against impacts
from toxic gases, flaring, hazardous materials and traffic. All operations, including flaring, would

16
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conform to instructions from BIA fire management staff. Impacts are considered minimal, unlikely, and
insignificant. No laws, regulations or other requirements have been waived; no compensatory mitigation
measures are required.

At the well site and access road any adverse impacts from traffic would be temporary and then
intermittent. Noise, fugitive dust, and traffic hazards would be present for about 60 days during
construction, drilling and well completion, and would then diminish sharply during commercial
operations. Initially, approximately 50 trips to and from the site over several days would be expected to
transport the drill rig and associated equipment to the site. A similar number of trips would also be
needed to remove the drill rig and other temporary facilities once the drill rig is removed from the site,
Additionally, relatively more activity could be expected at the site during each successive drilling
operation (up to 5 additional wells) at the well pad than during on-going production. Actual potential
production is unknown at this time, but other wells in the area have initially produced 500 to 1,000 barrels
of oil per day, as well as roughly 200 barrels of water per day. Assuming that an oil tanker can typically
haul 140 barrels of oil per load and a water tanker 110 barrels of water per load, production service may
initially require three to seven oil tankers and two to three water tankers per day. Over time, as
production decreases this may decline to two to three oil tankers and one water tanker per day. Dust
would be suppressed as necessary or as required by the BIA to reduce impacts, both during construction
and production. Contingent upon consent of the landowner, XTO Energy is proposing to install a fence
around the perimeter of the weli pad.

3.4 Water Resources
This section describes existing conditions, potential impacts from the Proposed Action, and suggested
mitigation measures for water resources in the project area.

34,1 Existing Conditions
Water resources in the YoungBear 31X-9 project area are comprised of surface water and groundwater
resources. Precipitation is the ultimate source for all water in the project area.

J4.1.1 Precipitation

Based on 38 years of data at the closest active weather station (Keene 3 S, ND) to the project area, the
average annual precipitation in the area is 15.67 inches (in) (HPRCC 2010a). Precipitation in May, June,
and July typically accounts for roughly 50% of the annual precipitation, with the month of June averaging
the highest precipitation (3.29 in). Annual snowfall averages 34.80 in, with the majority of snow falling
between November and March. December and January typically have the most snowfall, averaging 6.4
and 7.3 in, respectively (HPRCC 2010a). During the 2010 growing season (May — September), evapo-
transpiration typically ranged between 0.10 in/day and 0.42 in/day (HPRCC 2010b).

3.4.1.2. General Surface Water Considerations

The project area is located within the Lower Little Missouri River sub-basin (Hydrologic Unit Code
{HUCT #10110205) (NDSWC 2009) where it joins with Lake Sakakawea. The Lower Little Missouri
River sub-basin has a drainage area of approximately 1,800 square miles (USGS 2010). Lake Sakakawea
was created by the damming of the Missouri River with the Garrison Dam in 1956. Measuring over
368,000 acres and 178 miles fong it is the third largest man-made reservoir in the United States after Lake
Mead and Lake Powell (NDLSSP 2008). The proposed exploratory well discussed in this document also
occurs within the Waterchief Bay watershed, within the Bear Creek sub-watershed (NDSWC 2009). All
streams in this sub-watershed drain to the former Little Missouri River. Because this portion of the Little
Missouri River is currently inundated by Lake Sakakawea, this area is now called the Little Missouri Arm
of Lake Sakakawea. The Bear Creek sub-watershed occurs on either side (northeast and southwest) of the
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Little Missouri Arm of Lake Sakakawea. The YoungBear 31X-9 project area occurs on the northwest
side of the Bear Creek sub-watershed (Figure 3.4a).

Within the northwest side of the Bear Creek sub-watershed there are several intermittent and perennial
streams, all of which are unnamed by the U.S. Geological Survey (USGS), though they may have local
names. The well pad would generally drain westward toward a drainage classified as an intermittent
stream by the USGS. A small stock pond in this intermittent drainage occurs roughly 620 feet upslope of
the pad and 130 feet west of the proposed access road centerline (Figure 3.4b). The proposed access road
crosses this intermittent drainage upstream of the stock pond and approximately 1,150 feet north of the
northern edge of the well pad. The northwest corner of the pad site is 250 feet from this drainage, and the
southwest corner is approximately 520 feet from this drainage (Figures 3.4a and b). Following predicted
flow paths, the confluence between the intermittent drainage and an unnamed stream classified as
perennial by the USGS is roughly 1,160 feet from the well pad (950 feet straight line distance). A
wetland occurs at the confluence. Approximately 690 feet downstream of the confiuence of these two
drainages a stream channel in the perennial drainage was noted. The total distance from the well pad to
northernmost extent of Hidatsa Bay of Lake Sakakawea is roughly 3.30 stream miles, or 2.34 air miles.

The closest perennial waterbody down gradient of the proposed well pad is Lake Sakakawea, though
emergent wetlands do occur in the perennial drainage southwest of the proposed wel pad. Vegetated
swales dominated by snowberry (Symphoricarpos spp.y and mesic grasses occur in the project area, but
none of these swales show evidence of channelized flow (i.e., a defined bed and bank or an ordinary high
water mark)., Due to the lack of rills or observable micro-channels anywhere in the project area, it
appears that the majority of the precipitation falling on the site infiltrates into the soil. If runoff does
occur, it is likely to be as sheet-flow,

There is one documented spring and one undocumented spring located within one mile of the proposed
well pad and a total of 14 documented springs located within a five mile radius of the proposed well pad
(Table 3.4a, Figure 3.4a) (Klausing 1976, Wald and Cates 1995, NDSWC 2009). At the time of their
sampling, all of the documented springs were considered perennial and are derived from the Paleocene
Sentinel Butte Formation (Klausing 1976, Wald and Cates 1995). The water temperatures of these
springs have historically ranged from 32.0 to 50.9 degrees Fahrenheit (Klausing 1976). The closest
spring (148-092-04CBD) is 0.53 mile (2,798 feet) northwest of the pad site. This spring feeds the
perennial drainage that occurs southwest of the proposed well pad.The second spring is undocumented
and was found during field work in July 2010. This undocumented spring was given a designation of
148-092-03BCB, and occurs 0.94 miles (4,952 feet) northeast of the proposed well pad.

3.4.1.3 Existing On-site Drainage

With the exception of the northeastern corner, the majority of the proposed well pad currently drains
westward into an unnamed intermittent drainage, which then drains southwest into a perennial stream,
which then flows toward the Little Missourt Arm of Lake Sakakawea. The northeastern corner of the
well pad drains to the northwest, into the same intermittent drainage as the rest of the well pad. Water
from the proposed access road would also drain into the intermittent drainage, upgradient (north) of the
well pad and then follow the same route as that described for the well pad above (Figure 3.4b).

3.4.1.4 General Groundwater Considerations

Aquifers in Dunn County occur in five main pre-glacial formations, including the Upper Cretaceous Fox
Hills and Hell Creek formations and the Tertiary Cannonball-Ludlow, Tongue River and Sentinel Butte
formations (Table 3.4b). Aquifers in the Fox Hills and Hell Creek formations occur at the deepest depths,
while aquifers in the Tongue River and Sentinel Butte formations occur at shallower depths, Glacial drift
aquifers also occur in Dunn County and overlay the Sentinel Butte aquifer. While smaller glacial drift
aquifers may occur in the project vicinity, the closest large, mapped aquifer in the area is the Goodman
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Table 3.4a: Summary information for documented springs located within a S-mile radius of the

proposed YoungBear 31X-9 project area.’

148-091-07BAA 8/3/1972 -~ 3 1800 46.4 3.87
148-092-03ABA 8/3/1972 -~ 6 1350 49,1 1.50
148-092-03BCB Undocunente| - - - " 0.94
148-092-04CBD &/8/1950 Coal 36 447 46.4 0.53
148-092-11AAC 8/3/1972 Coal 8 461 46.4 2.31
148-092-1 TACA 8/8/1950 Coal 2.9 550 49,1 2.18
[48-092-26ACA 8171972 Coal 2 655 50.9 3.88
{48-093-01DDC 8/211972 Sandstone 24 497 46.4 2.65
{48-093-23BADB 1E/20/1992 -- 0 4510 48.2 4.60
149-092.25CDC 8/2/1972 - 8 700 32 2.09
[49-092-27BBB 87211972 Coal 50 553 50 3.53
149-(392-32CCD 8/4/1972 -- 0 1500 49,1 3.93
[49-(092-33ABB -- -- (0 - 32 3.06
49.092355DA | amd Coal go | 82 and72s, 32 1.89
R/02/1972 respectively

FSource: Klausing 1976; Wald and Cates [995.

Table 3 41) Chamcterlst:cs of pre-g!ac:al aqutfem occurring in Dunn County, North Dakota.’

S L “--| ‘Maximum - | -Depth to Tep of -|-Water -
Formatlon Name o _L_;thology_'_._---: it _T_h_l_ckness Format;on Yield i
s L _ Ceeten ety s o (feet). o o] (gal/miny

Clay, claystone, shale, S _d IOQ

Sentinel Butte sandstone, siltstone, and 670 0700 (“; “_2(()]'5‘)
lignite. {lignite)
Clay, claystone, shale,

Tongue River sandstone, siltstone, and 490 230 - 750 <100
lignite.
Cannonball: marine
sandstone, clay, shale, and

Undifferentiated siltstone.

Cannonball-Ludlow | Ludlow: continental siltstone, 660 570~ 1,130 <30
sandstone, shale, clay, and
lignite.

Hell Creck Siltstone, sandstone, stal, 300 L150- 1,730 | 5- 100
claystone, and lignite,

Fox Hills Sandstone, shale. and 300 1,330~ 1,960 | <200 - 400
siltstone.

"Source: Klausing (1979).
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Creek Aquifer located approximately 10.4 miles south of the project area (Klausing 1979). Another
aquifer is located roughly 1.2 miles west-northwest of the proposed well pad.

There are 14 documented, water-producing wells within a S-mile radius of the proposed well pad (Figure
3.4a, Table 3.4¢). The closest documented wells (148-092-03ABA, 148-092-11CCB, and 148-092-
06AAD) are all located between 8,231.3 and 9,437.9 feet to the northeast, southeast and northwest,
respectively, of the proposed well pad.

Table 3.4¢: Information on locations of known wells that occur within a 5-mile
radius of the proposed YongBear Ji1Xx-9 pmJect area.

Well Identlficatlen Dlstance (mlles) e _"lstance (feet)
148-092-23ABB 0.86 14,823
149.092-29DCC 1.21 200,996
149-091-33BCC 1.06 18,316
149-092-35BDA 1.41 24,489
149-092-22CDC 1.07 8,546
148-092-26CCD 1.28 22,252
148-092-06BDB 0.69 12,029
148-092-23CCA 0.97 16,845
148-092-06BCA 0.73 12,625
148-092-11CCB 0.52 9,033
148-092-06BAD 0.68 11,695
148-092-06 AAD 0.54 9,438
148-092-03ABA 0.48 8,231

148-(192-24CCCA .16 20,141
[48-092-24CCCB 1.15 19,986

"Sources: Klausing (1976); Wald and Cates {1995).

342  Water Resources Impacts

Construction and reclamation techniques included in the APD would minimize potential for impacts to
both groundwater and surface water. The proposed project site has been sited to avoid direct/indirect
impacts to surface water and to minimize the disruption of area drainages. Potential impacts to surface
waters are unlikely because of the distance that would be traversed before a contaminant could enter the
tributary system, the lack of defined channels, and because onsite containment measures and spill
prevention/clean-up protocols would be used. For similar reasons, impacts to the water quality of Lake
Sakakawea are extremely unlikely. Roadway engineering and erosion control measures would mitigate
the migration of sediment downhill or downstream. No measurable increases in runoff or impacts to
surface waters are expected.

The water quality of local aquifers would be protected by cementing the casing across aquifer zones. The
cuttings and catch-all pits, would be lined with an impermeable barrier. For these reasons the dewatering
or contamination of local springs or groundwater resources would be unlikely. No significant impacts to

surface water or groundwater are expected as a result of the proposed actions.
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3.4.3 _Water Resources Mitigation

The well bore of each well would be drilled with water to a point below the base of the Fox Hills
formation prior to setting casing ta prevent contamination of the formation. Surface casing would be
cemented in place to a depth of about [,500 to 2,500 feet, isolating aquifers in the Fox Hills Formation
and extending a minimum of 50 feet into the underlying Greenhorn formation. Intermediate casing would
extend from the surface and be cemented between about 4,000 and 13,000 feet in depth to isolate
potentially productive water and hydrocarbon bearing zones. A semi-closed loop system would be used
for all drilling activities. Pits would be lined with an impermeable liner. The tops of the fill slopes would
be bermed (2 feet) to prevent runoff and a silt fence placed at the bottom of fill slopes to prevent offsite
sedimentation. Where feasible, a drainage ditch would be installed on the up-gradient side of cuts to
prevent surface runoff from entering the pad site. Any produced water would be captured in tanks on site
and periodically trucked to an approved disposal site. The frequency of trucking of either oil or water
would depend upon production rates. The BIA and BLM would monitor alt operations and record
keeping at their discretion, Evidence of groundwater contamination related to the project would result in
a stop work order until all appropriate measures were identified and implemented. No applicable laws or
regulations would be watved; no compensatory mitigation measures are required to profect surface water
or groundwater.

3.5 Wetland and Riparian Habitats

This section describes existing conditions, the potential impacts from the Proposed Action, and suggested
mitigation measures for wetland and riparian resources in the project area.

National Wetland Inventory maps, maintained by the U.S. Fish and Wildlife Service (USFWS), did not
identify any jurisdictional wetlands within the proposed project area (USFWS 2010a). Physical
inventories in July 2010 confirmed that there are no emergent wetland habitats within the immediate
vicinity of the proposed YoungBear 31X-9 well pad and access road project boundaries. A stock pond
heavily disturbed by cattle contained aquatic vegetation (i.e., palustrine aquatic bed) and is located
roughly 130 feet west of the proposed access road center line (Figure 3.4b). An emergent wetland was
noted at the confluence of two unnamed drainages, roughly 950 feet southwest of the proposed well pad.
The access road parallels and crosses riparian habitat. Approximately 0.85 acre of riparian habitat would
be negatively impacted by the proposed YoungBear 31X-9 well pad and access road.

3.6 Threatened and Endangered

This section describes existing conditions, the potential impacts from the Proposed Action, and suggested
mitigation measures for threatened and endangered species in the project areas.

3.6.1 _ Existing Conditions

Threatened and endangered (TE) plant and animal species are designated by the USFWS under the
guidance of the Endangered Species Act. Based on the USEWS (2010b) list of County Occurrence of
Endangered, Threatened, and Candidate Species and Designated Critical Habitat in North Dakota,
range/habitat descriptions found in technical literature, North Dakota Natural Heritage Program database
searches for the FBIR (NDPR 2010), and an interview with the Fort Berthold Fish & Game Director
(Poitra 2008 and 201(), the following eight species were considered with respect to this project (Table
3.6a).

The North Dakota Natural Heritage Program biological conservation database had no known historical or
current occurrences of plant or animal species of concern within the project area (NDPR 2010). Based on
this information, available reports, conversations with a local biologist, and the absence of critical,
essential, or designated habitat, the likelihood of listed species to occur in the project area range from
unknown to unlikely to none.
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Table 3.6: List of threatened, endangered, and candidate species for Dunn County, North Dakota.

Comimon Name . ~ -] Scientific Name . . | Designation . . -} Critical Habitat "
Black-footed Ferret Mustela nigripes Endangered No
Gray Wolf Canis lupus Threatened No
Ingerior Least Tern Sterna antillarum Endangered No
Piping Plover Charadriies melodus Threatened Yes
Whooping Crane Grus Americana Endangered No
Pallid Sturgeon Scaphirhiynchus albus Endangered No
Dakota Skipper Hesperia dacotae Candidate No
Sprague’s Pipil Anthus spragueii Candidate No

Black-footed ferret (Mustela nigripes); Endangered

Black-footed ferrets have not been documented on the FBIR (Poitra 2008; NDPR 2010). Black-footed
ferrets primarily feed on prairie dogs {(Cynoniys spp.) and use prairie dog burrows for shelter (MTNHP
2010). Inventories within the project sites conducted on August 19 and September 28, 2010 did not result
in the identification of any active or inactive prairic dog colonies. Impacts to black-footed ferrets as a
result of the proposed project are not expected, given the lack of occurrence, food source, and habitat.

Gray wolf (Canis lupus): Threatened

The project area does not contain preferred gray wolf habitat or a suitable prey base to sustain a
permanent pack. Reported occurrences of gray wolves on the FBIR are infrequent; about 1-2 sightings
occur each year near the Little Missouri River, which is west of the FBIR (Poitra 2010). No established
packs have been documented or are suspected to occur on the FBIR (Poitra 2010; NDPR 2010). 1tis
highly unlikely that wolves would colonize the project area, given its poor wolf habitat, unreliable food
supplies, and the long distance from known populations in Minnesota, Canada, Montana, and Wyoming,
No impacts to gray wolves are expected within the project site.

Interior Least Tern (Sterna antillarum): Endangered

In the northern United States, the Interior Least Tern is known to nest along midstream sandbars of the
Missouri and Yellowstone Rivers (USFWS 2008). The breeding season extends from May through
August, with a nesting season from mid-June to mid-Taly in North Dakota (USFWS 2008). Lake
Sakakawea is not a major nesting area for Least Terns; however, tern nesting does occur in Douglas
Creek Bay, Elbowwoods Bay, Deepwater Bay, Van Hook Arm, Hofflund Bay, and Tobacco Garden Bay
(USACE 2007).

The closest and most recent known Least Tern nest site was in 1995 on Independence Point, 7.5 air-miles
northeast of the proposed project area (USACE 2010). No sightings or potential nesting or foraging
habitats were found within a 0.5 mile radius of the proposed well pad and access road during the August
19 and September 28, 2010 inventories. No impacts to the Interior Least Tern are expected.

Piping Plover (Charadrius melodus): Threatened

Piping Plover critical habitat for the Northern Great Plains population was designated by the USFWS (67
FR 57638) in September 2002 (USACE 2007). Designated areas of critical habitat include prairie alkah
wetlands and adjacent shorelines, river channgels, sandbars, islands, reservoirs, and inland lakes, and
sparsely vegetated shorelines, peninsulas, and islands associated with reservoirs and inland fakes. Piping
Plover critical habitat supports all fife history requirements including courtship, nesting, foraging,
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sheltering, brood-rearing, and dispersal habitats. Piping Plover nest on barren sand and gravel shores of
islands, lakes, and rivers along the Missouri River in North Dakota (USFWS 2009a).

The breeding season in North Dakota extends from mid-April through August. Major nesting areas
within Lake Sakakawea include Douglas Creek Bay, Arikara Bay, Deepwater Bay, Van Hook Arm, Van
Hook islands, Hofflund Bay, Little Egypt, Red Mike Bay, Renner Bay, and the northeast part of Mallard
Island through DeTrobriand Bay (USACE 2007). Minor plover nesting areas include Elbowwoods Bay,
Beacon Island, White Earth Bay, Tobacco Garden Bay, Beacon Point, Antelope Creek, Independence
Point, and Beaver Creek Bay.

No plover habitat occurs within the proposed project site. The closest reach of Piping Plover critical
habitat is Lake Sakakawea, approximately 2.34 air-miles south of the proposed project area. The closest
and most recent known Piping Plover nest site was in 2001 on Ruona Bay, 6.5 air-miles east-northeast of
the proposed project site, along the north shore of Lake Sakakawea (USACE 2010). No sightings or
potential nesting or foraging habitats were found within a 0.5 mile radius of the proposed well pad and
access road during the July 16, 2010 inventories. No impacts to the Piping Plover are expected.

Whooping Crane (Grus Americana): Endangered

Whooping Cranes breed in Alberta and Northwest Territories, Canada, and overwinter on the Texas coast
(USFWS 2010c). They annually migrate through North Dakota during the spring and fall, making
numerous stops to feed and roost before resuming migration. In North Dakota, median peak migration
occurs in the spring on April 19 within an approximate 13-day time span and in the fall on October [8
within a 22-day span (Tetra Tech 2010; Austin and Richert 2001},

Whooping Cranes migrate through the central U.S along what has been defined as the Whooping Crane
migration corridor and sightings are monitored by the Cooperative Whooping Crane Tracking Project
(CWCTP) (USFWS 2010d). The central area of the North Dakota Whooping Crane migration corridor
crosses the west half of North Dakota in a southeast to northwest direction (USFWS 2010d). The central
band of the migration corridor is comprised of 75% of the confirmed Whooping Crane sightings (Tacha
2010; USFWS 2010d). However, based on the crane population and their average flight distances, it is
estimated that as little as 4% of crane stopovers are reported. The tow reporting incidence is the result of
the sparse human population within the migration corridor, observations not identified to the species
level, unreported observations, and unconfirmed reports (USFWS 2010d).

The proposed HeadlessTurtle project site occurs within the 75% confirmed sightings band of the
Whooping Crane migration corridor. No occurrences of Whooping Cranes have been confirmed within
one mile of the project area (NDPR 2010, Poitra 2009 and 2010, USFWS 2010c¢), which could be the
result of the lack of preferred crane habitat or reasons given above for low sighting incidence (USFWS
2010d). From the 1960°s to 2010 several Whooping Crane sightings were confirmed in Dunn County
from locations 24 to 39 air-miles south to southwest of the proposed project area. From the 1960’s to
2008 several Whooping Crane sightings were confirmed in Dunn County from locations 22 to 36 air-
miles south to southwest of the proposed project area. The closest Whooping Crane sighting occurred in
1681 on the east side of the Missouri River in McLean County, about 10.] miles east-northeast of the
proposed YoungBear project site. However, no occurrences of Whoaoping Cranes have been confirmed
within one mile of the project area (Poitra 2008 and 2010; NDPR 2010; USFWS 2010c).

Acrial photograph analyses of confirmed sighting locations in North Dakota indicate that crane were
observed in what appears to be large wetland or cropland complexes (USDA 2009a, USDA 2009b,
USFWS 2010a, USFWS 2010c). Whooping Cranes prefer to feed and roost in wetlands and croplands
that exhibit certain characteristics {Austin and Richert 2001). Feeding and roosting site characteristics
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such as size, water depth, distance from other feeding or roosting sites, and safety from predation (i.e.
adequate tine of sight) are important Whooping Crane preferred habitat attributes.

As a result of the Whooping Crane’s preference to use wetland and cropland habitats, the occurrence of
these communities were assessed within | mile of the proposed project area through field observations
and the use of GIS and aerial photo interpretation. Based on the low likelihood that cranes would use the
emergent wetland in the drainage west and north of the project site because of their small size and limited
sight lines and the lack of cropland feeding sites within | mile of the project site, impacts to Whooping
Cranes as a result of the proposed YoungBear 31x-9 project are not expected.

Pallid Sturgeon (Scaphirhiynchus albus): Endangered

Recovery Priority Management Areas (RPMAY) have been established in river reaches of pallid sturgeon
preferred habitat (USEPA 2007). River reaches with the most recent occurrences of pallid sturgeon are
assumed to provide the most suitable habitat for species restoration and recovery. The Missouri River
reach within Lake Sakakawea is not a pallid sturgeon RPMA. The closest management area, RMPA-2,
extends from the upstream limit of Lake Sakakawea, roughly 110 miles upstream of Independence Point
(point of land north of the project site, USDA 2009a), to below Fort Peck Dam in Montana. The lower
Yellowstone River to its Tongue River confluence in Montana is also within RMPA-2, The closest
downstream pallid sturgeon river management area is RPMA-3, the upper limit of which is located along
the border of South Dakota and Nebraska. Pallid sturgeon eccupy turbid river systems, in water depths
ranging from approximately 3 to 25 feet, and near the shore or in deeper chutes at the end of sandbars and
istands (USFWS 1993). This species is believed to spawn between June and August and prefer velocities
of 0.33 10 2.9 feet/second (USEPA 2007).

Direct and indirect project-related activities are not expected to negatively impact water quality or
quantity within the intermittent drainages closest to the YoungBear project site. The Missouri River
(Lake Sakakawea) is 2.34 air-miles south of the proposed YoungBear 31x-9 site and six small stock
and/or beaver ponds occur on minor ephemeral drainages within 0.1 to 1 mile of the project area. It is
unknown if a viable fisheries occur in these ponds given the infrequent connectivity to the Missouri
River. No impacts to the pallid sturgeon are expected.

Dakota Skipper (Hesperia dacotae): Candidate

The Dakota skipper is a small butterfly that once occurred throughout the north-central USA and south-
central Canada (USFWS 2009b). Known occurrences of Dakota skippers now reside in western
Minnesota, northeastern South Dakota, north-central North Dakota, and southeastern North Dakota
(USFWS 2009b). The Dakota skipper lives in high quality native prairies that contain a high diversity of
wildflowers and grasses. Exotic grasses and shrubs do not provide habitat for this insect. Adult Dakota
skippers live for three weeks in June and obtain nectar, which is critical to their reproduction, from woody
tlies (Lifium spp.), harebells (Camparuda spp.), smooth camas (Camassia spp.), coneflowers (Echinacea
spp.), and blanketflowers {Gaillardia spp.). Larval Dakota skippers feed on grasses in the fail and over-
winter in shelters or just below ground level at the bases of native bunchgrasses. It is possible that some
portions of the YoungBear project site may provide potential habitat; however, no Dakota skipper
caterpillars or adults were observed during the July [7" site inventories. Potential impacts to the Dakota
skipper are unknown.

Sprague’s Pipit (Anthus spragueiiy: Candidate

Sprague’s Pipits arrive on the breeding grounds in April, leave in September and October, and have up to
two breeding periods: late April to early June and mid-July to early September (Stewart 1975). The
Sprague’s Pipit is known to use and breed in alkaline meadows and around the edges of alkaline lakes
(MTNHP 2010). They construct a domed ground nest and primarily feed on insects and seeds (Ehrlich et
al. 1988). Sprague's Pipits are most commonly associated with native prairie comprised of sparse native
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bunch grasses of intermediate height with low visual obstruction. They appear to prefer grasstands with
low (<20%}) shrub cover within 330 feet of native prairie (Madden et al. 2000, Grant et al. 2004; Sutter
1997; Dechant et al. 2003, and Jones 2010b). Sprague’s Pipits generally aveid areas with exotic grasses,
such as smooth brome (Bromus inermis) (Madden 2010). Sprague’s Pipits respond positively to short-
interval fire cycles (every 2 to 4 years), depending upon moisture levels and type of grassland (dry versus
mesic) because fire reduces litter buildup, shrub cover, vegetation density, and plant height (Madden et al.
1999). Studies have indicated that Sprague’s Pipits are area-sensitive and require large grassland areas,
though the specific patch size has not been determined (Davis 2004; see Dechant et al, 2003).

The proposed YoungBear well pad and access road occur in grasslands lands comprised primarily of
native grasses and forbs and a high (>50%) percent cover of small (<2 feet tall) snowberry shrubs in a
majority of the project area. Based on the Sprague’s Pipit’s preference for a mosaic of primarily native
prairie, less than 20% cover of shrubs greater than 3 feet tall, and the abundance of native prairie in the
vicinity of the proposed well pad, the project site may provide pipit habitat. However, there were no
observations of the species during the July 17, 2010 inventories. Potential impacts to the Sprague’s Pipit
are unknown.

3.6.2  Threatened and Endangered Species Impacts

Physical inventories were conducted on July 17, 2010. No occurrence of candidate and listed TE plants
or animals and denning, roosting, or nesting sites are known to be present or were observed during the site
visit. Therefore, no direct or indirect impacts to the four endangered and two threatened species would be
expected. Potential to impact the two candidate species is unknown, as the vegetation communities
within the proposed YoungBear site may provide suitable habitat for these species.

Based on the above information and the proposed mitigation measures below, a no effect determination is
rendered for the black-footed ferret, gray wolf, Interior Least Tern, Piping Plover, Whooping Crane, and
Pailid Sturgeon. Potential to impact the candidate species, the Dakota skipper and Sprague’s Pipit, is
unknown. Candidate species receive no legal protection under the Endangered Species Act - that is, there
are no legal prohibitions under the ESA against the “take” of a candidate species. Nonetheless, the
USFWS promotes conservation actions for candidate species as they may eliminate the need to list the
species as threatened or endangered.

3.6.3 Threatened and Endangered Species Mitigation

Impacts to potential habitat for the candidate species Dakota skipper and Sprague’s Pipit could be
minimized by reducing the area of ground disturbance, spot-treating (as opposed to broadcast spraying)
noxious weeds with herbicides, and controlling exotic grasses and woody plants (USFWS 2009b; Madden
et al. 1999, 2000). To reduce the potential for negative impacts to threatened or endangered species and
their habitat the following mitigation measures would be implemented for the YoungBear 31x-9 well pad
and access road:

* Any sighting of a protected species within one-mile of the project area would be immediately
reported to the USFWS, NDGED, the Tribe, and the BIA,

o Ifinitial site construction occurs within the nesting season (February 1* thru July 15™, the project
site would be surveyed within 5 days of actual construction by a qualified biologist for threatened
or endangered species, and for avian nesting activity. [f nests are present then construction would
be suspended or buffers established to ensure no adverse impacts to nesting migratory birds.

e If the site is planned for construction during the nesting period, the well pad site and access road
may be mowed prior to the nesting season to discourage nesting by migratory birds {e.g.,
Sprague’s Pipit).
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e To maintain some habitat integrity, disturbed ground would be reclaimed using native plants from
approved plant lists as identified by the Tribe and BIA. As required by the NDIC, reclamation
costs are guaranteed through the issuance of a bond.

e To minimize disturbance to potential Dakota skipper habitat, the proposed project includes
multiple wells at a single well pad location, thereby reducing habitat loss and fragmentation.

o The existing road network would be used as much as possible to further reduce potential skipper
habitat loss and fragmentation.

e Noxious weeds would be treated as needed to help prevent this indirect impact on potential
skipper habitat.

3.7 General Wildlife and Fisheries

This section describes existing conditions, potential impacts from the Proposed Action, and suggested
mitigation measures for wildlife and fishery resources in the project area.

3.7.1 Wildlife Habitat

Wildlife habitat in the project area is quite diverse and consists of grasslands, snowberry patches/swales,
riparian areas, deciduous forest, and shrubby thickets (Figure 3.7b.). Wildlife in the project area utilize
all five habitat types, though to varying degrees based on their life histories and species specific
requirements.

Figure 3.7a. Representative habitat types: grassland (foreground), shrubby thicket (photo left),
snowberry patch (photo right), and riparian (background).

Within the YoungBear 31x-9 project area grasslands comprise 11.89 acres (47 percent), snowberry
patches/ swales 7.46 acres (29 percent), riparian areas 3.56 acres (14 percent), deciduous forest 1.66 (6
percent), and shrubby thickets 0.77 acres (3 percent) (Table 3.7a). Grasslands within the project area are
comprised of a variety of graminoids and to a lesser degree, forbs (see Section 3.8 - Vegetation and
Invasive Species). Common plant species found in project area grasslands include blue grama (Bouteloua
gracilis), green needlegrass (Nassella viridula), switchgrass (Panicum virgatum), slender wheatgrass
(Elymus trachycaulus), cudweed sagewort (Artemisia ludoviciana), green sagewort (Artemisia
dracunculus), goldenrod (Oligoneuron rigidum), and silverleaf scurfpea (Psoralea argophylla).
Grasslands provide forage and habitat for livestock, deer, pronghorn, medium and small sized mammals,
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reptiles, and resident and migratory birds. Signs of heavy livestock grazing were present within the
proposed access road and well pad boundaries during the July 2010 field survey.

Table 3.7a: Summary of the wildlife habitat types and projected impacts occurring in the YoungBear
3Ix-9 project area.

‘Project Are

_Habitat Type S b (aeres)

Grasslands 11.89

Snowberry patches/swales 7.45

Shrubby thickets 0.77

Riparian areas 3.56

Deciduous forest ‘ 1.65 : ) :
Total 25.32 10.55 2.09 12.64

! Project area is defined as 100 feet on cach side of the new access road centerline (200 feet total width} and a 10-acre area
centered on the well pad.

Western snowberry (Symphoricarpos accidentalisy dominated patches and swales occur intermixed with
grasslands (Figure 3.7b.). The density of snowberry occurring as discrete patches on the landscape and in
topographic low points, such as swales, can vary considerably; ranging from ~10 percent cover to 100
percent cover. Understory plant species also vary considerably, depending on soil moisture availability
and other environmental factors (e.g., exposure). However, a few of the plant species commonly found in
snowberry patches/swales include big bluestem (Andropogon gerardii), cudweed sagewort (Arfemisia
ludoviciana), Canada wildrye (Elymus canadensis), Kentucky bluegrass (Poa pratensis), and sideoats
grama (Boutelowa curtipendulay. Snowberry provides important cover and forage for small mammals
(e.g., rabbits, deer mice, and voles) and Sharp-tailed Grouse, and is considered fair browse for mule deer
(Odocoileus hemionus), white-tailed deer (Odocoileus virginianus), and pronghom (Antilocapra
americana) (USDA-FEIS 20092a). Snowberry is also used by songbirds for nesting, foraging, and
perching (e.g., Clay-colored Sparrow) (Dechant et al. 2002) and by hummingbirds for nectar (NPIN
2009},

The shrubby thicket habitat type was either pre-dominantly composed of silver buffaloberry (Shepherdia
argenteay or chokecherry (Prunus virginiana) (Figure 3.7b). Understory plant species were often similar
to adjacent grasslands or snowberry patches. Shrubby thickets are used by a wide variety of wildlife for
thermal and escape/hiding cover, foraging, nesting, and/or perching. In North Dakota silver buffaloberry
is considered to have good to fair nutritional value for mule deer, pronghorn, upland game birds, and
small non-game birds; though it is considered of poor nutritional value for white-tailed deer (USDA-FEIS
2009b). In terms of cover, silver buffaloberry is considered to provide good to fair cover for mule deer,
white-tailed deer, pronghorn, upland game birds, and passerine birds (USDA-FEIS 2009b).

Riparian areas are transitional zones between aquatic and terrestrial habitats. They are comprised of tree,
shrub, and herbaceous species. In the project vicinity overstory trees are typically green ash (Fraxinus
pennsylvanica), American ebm {Ulimus americana), aspen (Populus tremuloides), andfor bur oak (Quercus
macrocarpa). Understory shrubs include those found in shrubby thickets and river grape (Vitis riparia).
They provide important cover, forage, and travel corridors for resident wildlife. Forested habitat is
comprised of the same overstory trees but typically lacks a prevalent shrub component and is often
removed spatially from the immediate drainage bottoms.
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Table 3.7b: Wildlife species observed on July 17, 2010 at the proposed YoungBear 31x-9 site.

Black and White Warbler (Mniotilia varia)

Black-capped Chickadee (Poecile atricapillus)

Cedar Waxwing (Bombycilla cedrorum)

Eastern Bluebird (Sialia sialia)

Eastern Kingbird (Tyrannus tyrannus)

Killdeer (Charadrius vociferus)

Lark Sparrow (Chondestes grammacus)

Red-winged Blackbird (Agelaius phoeniceus)

Sparrow {Sp.)

Turkey (Meleagris gallopavo)

Turkey vulture (Cathartes aura)

Herptiles

Northern leopard frog (Rana pipiens)

Woodhouse’s Toad (Bufo woodhousii)

Mammals

Coyote (Canis latrans)

White-tailed deer (Odocoileus virginianus)

3.7.2 Wildlife and Fish Species

Wildlife species and their sign were searched for within a half-mile radius of the well pad center and
access road centerline during the site visit on July 17, 2010 at the proposed YoungBear site (Table 3.7b).
Signs of a particular species’ presence included tracks, scat, burrows, shed antlers, nests, and skeletons.

In addition to the bird species observed, the project area is also expected to provide breeding and foraging
habitat to a variety of neotropical migrants, as well as foraging habitat for migrant and resident raptors
such as Golden Eagle (Aquila chrysaetos), Red-Tailed Hawk (Buteo jamaicensis), Rough-legged Hawk
(Buteo lagopus), and Swainson’s Hawk (Buteo swainsoni).

Bald and Golden Eagles use a variety of habitat types and there have been numerous records of Golden
Eagle nests on the Fort Berthold Reservation (USFWS 2009e; Poitra 2010). A one-half mile boundary
was placed around the proposed access road and well pad and surveyed by biologists for the presence of
raptor species and nest sites on July 17, 2010. Potential nesting areas in cliffs, trees, trees near water, and
the ground surface were surveyed. Zero nest sites were observed during the surveys (Table 3.7b). No
active Bald Eagle nests have been reported for this area by the ND Game and Fish Department (NDGF)
(Johnson 2010). The NDGF Golden Eagle and Prairie Falcon databases were queried for known nest
locations. One Golden Eagle nest, last observed in 2006, is located roughly 5 miles SE of the proposed
well pad, overtooking the lake. When last observed it appeared to be slumping and is likely now
abandoned, though this location is still considered a Golden Eagle Nest site by the NDGF (NDGF 2010).
The Prairie Falcon nest site is located roughly 3 miles east northeast of the proposed well pad. This aerie
has not been observed for some time, but may still be occupied (NDGF 2010).
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[n addition to the mammal species observed, the project area is also expected to be used, at least
occasionally, by bobcat (Lyax rifus), deer mouse (Peromyscus maniculatus), long-tailed weasel (Mustela
Sfrenata), meadow vole (Microtus pennsylvanicus), mountain lion (Puma concolor), prairie vole (Microtus
ochrogaster), pronghorn, and striped skunk (Mephitis mephitis).

Based on known distributions and preferred habitat types, there are 24 wildlife species identified by the
North Dakota Game and Fish Department as species of conservation priority (SoCP) that could
potentially occur in the project area (Table 3.7¢c) (Hagan et. al 2005). None of these species were
observed during the site visit but could be present at other times during the year.

Table 3.7c: Species of Conservation Priority that potentially could occur in the proposed YoungBear
31x-9 project area.

. Common Name - .| Scientific Name -~ _'?'C?“S-;.--’“Yati"‘_“.?
B T I T 1 Priority. - -
Birds
Baird’s Sparrow Ammodramus bairdii I
Grasshopper Sparrow Ammodramus savannarum I
Sprague’s Pipit Anthus spragieil I
Golden Eagle Aguila chrysaetos 11
Short-eared Owl Asio flammeus 11
Burrowing Owl Athene cunicularia 11
Upland Sandpiper Bartramia longicauda |
Ferruginous Hawk Buteo regalis I
Swainson’s Hawk Buteo swainsoni |
Lark Bunting Calamospiza melanocorys |
Chestnut-collared . I
Calcarius ornatus
Longspur
Northern Harrier Circus cyaneus I1
Black-billed Cuckoo Coceyzus erythropthalmus 1
Bobolink Dolichonyx oryzivorus 11
Prairie Falcon Falco mexicanus I1
Loggerhead Shrike Lanius ludovicianus 11
Marbled Godwit Limosa fedoa I
Long-billed Curlew Numenius americanus |
Dickcissel Spiza americana I
Sharp-tailed Grouse Tympanuchus phasianellus 11
Herptiles
Western hognose snake Heterodon nasicus I
Smooth green snake Liochiorophis vernalis [
Plains spadefoot Spea bombifrons I
Mammals
Swift fox Vulpes velox 11

Souvrce: North Dakota Wildlife Conservation Strategy (Hagen et al. 2005).
"'Level [ = species that are in decling and presently receive little or ne monetary suppozt or conservation effogts.
Level I = have a moderate Ievel of conservation priority or have a high level of conservation priority bul a substantial level
Tuading is available to them from other wildlife programs; and
Level I = species having a moderate level of conservation prierity but are helieved (o be peripheral o non-breeding in
North Dakota.
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No fishery habitat occurs in the immediate project area and Lake Sakakawea is greater than two air-miles
south of the project areas. The riparian draw in close proximity to the access road and well pad is
intermittent. The drainage roughly 950 feet southwest and down gradient of the well pad is classified as
perennial. Review of 2009 aerial photography suggests that the majority of this perennial drainage
contains emergent wetlands rather than open water habitat suitable to fish species.

3.7.3 Wildlife and Fish Projected Impacts

Within the YoungBear 31x-9 project area an estimated 6.1 acres of grassland, 3.1 acres of snowberry
patch/swale, 0.1 acre of shrubby thicket, 0.8 acres of riparian, and 0.4 acres of forest would be
permanently impacted due to construction of the proposed well pad and access road (Table 3.7a). An
estimated additional 1.2 acres of grassland, 0.4 acres of snowberry patch/swale, 0.1 acre of shrubby
thicket, 0.001 acres of riparian, and 0.4 acres of forest would be temporarily impacted from the
stockpiling of topsoil and soil from the cuttings and catch-all pits (Table 3.7a).

Construction of the project may result in direct wildlife mortality to those species (e.g., mice, voles,
young birds/eggs, and pocket gophers) with limited mobility and/or to those who occupy burrows or nests
at the time of construction. More mobile species (e.g., adult deer, coyotes, and most adult birds) would be
able to avoid direct mortality by moving into adjacent habitat. Generally, these direct impacts to wikdlife
habitat and wildlife populations in the project area are considered minor due to the abundance of similar
habitats in the vicinity.

During the early nesting season, eagles can be sensitive to human disturbance, which could potentially
result in nest abandonment. Other migratory birds are susceptible to nest abandonment during nesting as
well, and are afforded protection under the Migratory Bird Treaty Act (MBTA).

According to the USFWS (2009¢) wildlife mortality at oil facilities in North Dakota is most often
associated with drilling reserve pits, flare pits, and/or drip buckets and barrels. For this reason a closed —
loop system is recommended by the USEWS (2009e). A semi-closed loop would be used by XTO for all
wells drilled. If used, open pits that may contain oil would be cleaned up immediately to prevent
accidental wildlife mortality in the immediate project area. Pits would have a reinforced synthetic liner to
prevent potential leaks.

Habitat fragmentation can be either a direct or an indirect impact and is commonly associated with oil and
gas projects. It can be defined as the separation of previously contiguous blocks of habitat into one or
more disconnected pieces. Habitat fragmentation can occur in the physical sense of dividing up the
landscape by a road or a development, or through an increase in the level of activity which may prevent or
hinder wildlife movement. Either form of habitat fragmentation can result in impediments to wildlife
dispersal and corresponding genetic exchange among populations.

The existing county road system, agricultural activities, and oil/gas exploration contribute to habitat
fragmentation in the project vicinity. However, no substantial impediment to wildlife movement is yet
apparent. The proposed well site and access road would contribute to temporary habitat fragmentation
during the drilling process. If the wells were developed for commercial production, the project would add
to more permanent habitat fragmentation in the project area primarily by increasing the amount of roads
and level of activity in the area. Other forms (i.e., increased noise or odor) of indirect impacts might
affect local distributions of wildlife around proposed well pads and access roads. These types of impacts
may affect the local distribution of particular animal species by displacing them into adjacent habitats;
however, they are not expected to negatively affect local populations.

As no fishery resources occur within the immediate project area, no impacts to fish are expected.
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3.7.4 Wildlife Mitigation

Potential impacts to wildlife species and their habitats have been avoided and minimized through consultation
with the BIA to locate the proposed well pad and access road outside of any riparian area, in using a relatively
diffuse drilling density (up to 1,280 acres per drill site), using existing roads where possible, and by using
directional drilling. Directional drilling has allowed the consolidation of well pads and access roads, thereby
reducing habitat fragmentation in the area. Reclamation of habitat over the life of the project would further
reduce long-term impacts to wildlife and their habitat. Additional mitigation measures are listed below.

3.8

XTO intends to follow, to the greatest extent practicable, recommendations and guidance
provided by the USFWS to minimize adverse impacts to migratory birds (USFWS 2009¢).

If initial site construction occurs within the nesting season, the project site would be surveyed by
a qualified biologist within 5 days of the beginning of construction to determine if and where
active nests occur in relation to proposed construction activities. If active nests are found,
construction would be delayed until active nests are abandoned or USFWS would be contacted on
how to proceed.

If the site is planned for construction during the nesting period (February [*-July 15", the well
pad site and access road may be mowed prior to the nesting season to discourage nesting by
migratory birds.

The USFWS recommends that a buffer of at least one-half mile be placed around any known Bald
or Golden Eagle nest (USFWS 2009e). If a Bald or Golden Eagle nest is observed within a half-
mile of the proposed project, the USFWS would be consulted.

A semi-closed loop system would be used for all drilling activities.

The cuttings pit and catch-all pit would be covered with a nylon net with a [.5 inch mesh size to
prevent birds from entering them. The nets would remain in place until the pits are reclaimed.
Utility lines leading to the well pad {e.g., spur lines} would be installed below ground.

The entire well pad would be fenced to prevent livestock and wildlife access to the site.

Pits would be fenced on all four sides in order to protect wildlife, livestock, and personnel from
falling into the pit if the entire site has not already been protected within a fence.

Drill and reserve pits would have a reinforced synthetic liner to prevent potential leaks. AH spills
or leaks of chemicals and other pollutants would be reported to the BLM and EPA. The
procedures of the surface management agency would be followed to contain leaks or spills.

The tops of fil slope areas would be bermed (2 feet) to prevent run-off and silt fence placed at the
bottom of fill slopes to prevent and minimize sedimentation offsite. The corners would be
rounded to create a greater buffer to drainages.

Where feasible, a drainage ditch would be installed on the up-gradient side of the well pad to
prevent surface water from entering the pad from adjacent lands.

As recommended by the USFWS, drip buckets and barrels located under valves and spigots
would be covered with wire mesh to prevent wildlife from entering and becoming entrapped.

Soils

This section describes existing conditions, the potential impacts from Proposed Action, and suggested
mitigation measures for soil resources in the project area.

The proposed YoungBear 31X-9 development is located near the center of the Williston Basin at the
boundary of the Missouri Plateau and the Missouri Trench, about 2 miles north and 3.5 miles west of
Lake Sakakawea. The area consists of hills and uplands defined by a landscape of summits, ridges,
backslopes, alluvial fans and drainageways. Scattered “badland” areas devoid of vegetation are found
adjacent to the development. Erosional processes by water reveal a well defined dendritic pattern of
drainages which flow southward, terminating at Lake Sakakawea.
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The Sentinel Butte Formation, consisting of poorly lithified sandstone, siltstone and mudstone, is found at
the surface to depths of several hundred feet. The proposed access road transects this formation with
coarse-textured, sandy soils developed in residuum and alluvium from soft sandstone bedrock at higher
elevations to fine-textured, clayey soils developed in residuum and alluvium from semi-consolidated
siltstone and mudstone beds at lower elevations (e.g., well pad area). Slopes range from moderately steep
to steep (15 to 30 percent) along the proposed access road and strongly sloping to moderately steep (9 to
15 percent) at the well pad site.

3.8.1 Soil Investigations

An investigation of the variability in landscapes was conducted at the proposed development in order to
describe and document found soils, establish taxonomic classes for soil series, verify NRCS map units
and key ecological sites. Estimates of soil map unit areas are based on multiple factors including line-
transect and area sample hits, NRCS soil map unit composition values, agrial photo examination and
geomorphic proportions of specific landform types. Reference soil maps and soil data tables for the
project area were obtained prior to conducting field work (Natural Resources Conservation Service
[NRCS] 2010). Detailed soil pedon descriptions and site notes consistent with changes in landscape
position and/or ecological sites were taken along the proposed access road and at the well pad location
(Figure 3.8 and Appendix D). Seven sites were examined during a sotl and vegetation inventory August
21, 2010. Representative NRCS soil survey map units (SMUs) listed in Tables 3.8a and described in
Section 3.8.2 are those that best fit the on-site investigations and do not necessarily match those found on
the broader scale NRCS mapping. Section 3.8.2 are those map units that best fit the on-site investigations
and do not necessarily match those found on the broader scale NRCS mapping.
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Table 3.8a: Soils observed at the proposed YoungBear 31X-9 project site.

Rhoades silty Fine-smectitic, frigid,

.52D Rhoades-Dogtooth

clay Joam Leptic Vertic Natrustolls compl‘ex, 9 to 15 percent o-18 Yes Yes
slopes
Loamy, mixed, 62D Dogtooth-Cahba
Cabba loam s:tfpt.aractwc, calcaregus, complex, 9 to 15 percent 15-30 Yes No
{rigid, shallow, Typic slopes
Ustorthents
Doglooth silly | Fine-smectitic, frigid >2D Rhoades-Dogtooth
. i complex, 9 to 15 percent 9-15 No Yes
clay loam Leptic Natrustolls i
slopes
_— D 52D Rhoades-Dogtooth
Fine smectitic, frigid, complex. 9 to 15 percent
Grail silt loam | Pachic Vertic ‘ plex, 70 1o p 9-12 No Yes
L slopes. Grail s an
Argiustolls . S
inclusion in this unit
Vebar fine Coarse-loamy, mixed, 30E Cohagen-Vebar fine
‘::1 n(:jr ltii[:un superactive, frigid Typic | sandy loams, 9 to 25 1225 Yes No
sandy toe Haplustolls percent slopes

3.8.2 Reference NRCS Soil Map Units

Soil map units (SMUs) are summarized below. Estimates of distances and acreages by soil map unit for
the proposed access road and well pad site are found in Table 3.8b.

Soil Map Unit 521 — Rhoades-Dogtooth complex, 9 to 15 percent slopes: This map unit
(designated for this investigation only) is found on hills and uplands with component soils developed
in clayey residuum and alluvium from semi-consolidated siltstone and mudstone beds. The Rhoades
soil (30%) is found on alluvial fans, is well-drained and has a low available water capacity. Topsoil
depth ranges from 2 to 6 inches. Depth to restrictive layer (soft sedimentary beds) is greater than 40
inches. Dogtooth soil (30%) is found on slope shoulders and toeslopes, is well drained and has a very
low available water capacity. Topsoil depth ranges from 2 to 4 inches. Depth to restrictive layer (soft
sedimentary beds) is about 20 to 40 inches. Grail soil (5% - an inclusion in this unit) is found in
swales and drainages, is moderately well drained and has 2 moderate to high available water capacity.
Topsoil depth ranges from 5 to 15 inches and depth to restrictive layer is greater than 60 inches.
Other minor soils (15%) were not observed. The ecological site for Rhoades silty clay loam is
Clayey-R054XYO20ND and was observed at sample locations 2, 4 and 6. The ecological site for
Dogtooth silty clay loam is Thin Claypan-R0O54XY033ND and was observed at sample site focation

|. The ecological site for Grat silt loam is Loamy Overflow-R0O54XY023ND and was observed at
sample site 3. (Figure 3.8)

Soil Map Unit 62D - Dogtooth-Cabba complex, 9 to I5 percent slopes: This map unit is found on
hills and uplands with component soils developed in clayey to fine-loamy residuum and alluvium
from semi-consolidated shale and mudstone. The Dogtooth soil (50% - not observed in this unit) is
found on slope shoulders and toeslopes, is well-drained and has a very low available water capacity.
Topsoil depth ranges from 2 to 4 inches. Depth to restrictive layer (soft sedimentary beds) is about 20
to 40 inches. Cabba soil (25%) is found on ridges, backslopes and slope shoulders, is well drained
and has a very low available water capacity. Topsoil depth ranges from 3 to 4 inches. Depth to
restrictive layer (soft sedimentary beds) is about 10 to 20 inches. Other minor soils (25%) were not
observed. The ecological site for Dogtooth silty clay loam is Thin Claypan-R0O54XY033ND and was
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abserved at sample site focation 1 in map unit 52D (above). The ecological site for Cabba loam is
Shallow Loamy-R054XY030ND and was observed at sample site location 5. (Figure 3.8)

» Soil Map Unit 30E - Cohagen-Vebar fine sandy loams, 9 to 25 percent slopes: This map unit is
found on uplands and hills with component seils developed in coarse-loamy residuum from soft
sandstone bedrock. The Cohagen soil (45% - not observed in this unit) is found on summits and
slope shoulders, is well-drained and has a very low available water capacity. Topsoil depth ranges
from 2 to 6 inches. Depth to restrictive layer (soft sandstone bedrock) is less than 20 inches. The
Vebar soil (39%) is found on backslopes, is well-drained and has a low to moderate available water
capacity. Topsoil depth ranges from 4 to 10 inches. Depth to restrictive layer (soft sandstone
bedrock) is about 40 inches. Other minor soils (16%) were not observed. The ecological site for
Vebar is Sandy-R054XYO026ND and was observed at sample site location 7 (Figure 3.8).

3.8.3 Proposed Access Road Soils

The proposed access road transects areas of coarse-loamy soils developed in residuum and alluviam from
soft sandstone bedrock and clayey soils developed in residuum and alluvium from soft sedimentary
siftstone and mudstone beds as it descends in elevation (Figure 3.8). Soii map units include:

52D - Rhoades-Dogtooth complex, 9 to 15 percent slopes
62D - Dogtooth-Cabba complex, 9 to 15 percent slopes
30E - Cohagen-Vebar fine sandy loams, 9 to 25 percent slopes (upper portion of access road)

Soils in map units 52D and 62D have a high runoff potential due to slopes, shallow depths, silty clay toam
surfaces and clayey subsoils and a moderate hazard of erosion by water. Soils in map unit 30E have a
low run-off potential and moderate hazard of erosion by water and wind. When disturbed due to their
sandy nature, these soils have a high hazard of erosion by water and wind. (Table 3.8¢)

3.8.4 Well Pad Soils
The well pad site consists of a preponderance of fine-smectitic (clayey) soils developed in residuum and
alluvium from semi-consolidated siltstone and mudstone beds (Figure 3.8). Soil map units include:

52D - Rhoades-Dogtooth complex, 9 to 15 percent slopes

This soil map unit has high run-off potential due to slopes, shallow depths, siity clay loam surfaces and
clayey subsoils and a moderate hazard of erosion by water (Table 3.8¢).

Table 3.8b: Estimates of soil map units found within the YoungBear 31X-9 pmject ared,

B T T Access Road' - " Percent of
T S IO i -_WeilP_ad. Totai i P
SOI_I-M?‘P Umt(SMU} Length Area . Acreage’ _.Acreage.._ . ATotal

e S (fey. (acres) Bt R .:-;1_..“1_'?_‘?‘?'.3'_3
32D Rhoades-Dogtooth
complex, 9 to 15 percent £,680 7.7 54 13.1 63.0
slopes
62D Dogtocluih-Cz‘lbba i;omplex, 420 (9 0.0 19 9.1
9 10 15 percend slopes
30E Cohagen—Veb‘ar fm‘e sandy 1260 59 0.0 sg 979
toams 9 to 25 percent slopes

Total | 3,345 15.4 5.4 20.8 100.0

Based on a 200 foot ROW buffer; distance is approximaie.
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Table 3.8c: Soil attributes for YoungBear31X-9.!

S | el Hydrologic
SACCRSS g e e
S Read | i 79 o
R e el e e e e e sand =oclay e
Rhoades 52D Yes Yes 26.0 22.0 5 D
Cabba 62D Yes No 42.1 20,0 0.32 2 D
Dogtooth 52D No Yes 26.0 22.0 0.28 2 D
Grail 52D No Yes 8.1 31.0 0.37 5 C
Vebar 30E Yes No 69.6 14,0 0.20 3 B

'Source: NRCS (2010).

* Brosion Factors indicate susceptibility of a soit to sheet and rill erosion by water.

YK f indicates the eroclibility of material less than two millimeters in size. Values of K range from 0.02 to 0.69. Higher values indicate greater
susceplibility.

T estimates maximuin average annual rates of erosion by wind and water thal would not affect crop productivity. Tonsfacrefyear range from
Hor shallow soils to 5 for very deep soils. Higher T soils can tolerate higher rates of erosion without ioss of productivity.

# Hydrolagic Soil Groups arc based on estimates of runoff potential under the following conditions: thoroughly wel soils unprotected by
vegelation reccive precipitation from tong-duration storms. Fhe rate of infiltration decreases from Group A (high infiliration. low ranoff} to D
(tow infiliration, high runoff).

3.8.5 Seil Impacts

A total of 10.55 acres would be permanently impacted and 2.09 acres temporarily impacted by the
placement and storage of topsoil and soil from the cuttings and catch-all pits. The proposed access road
would permanently disturb roughly 5.2 acres of soil and the well pad would permanently disturb 5.4 acres
of soil.

3.8.5.1 Access Road

Proposed Access Road (upper section):

Soils are sandy, moderately deep to deep (30 to >40 inches) and well suited to construction and
restoration in the upper portion of the access road. Depth of topsoil varies from about 4 to 10 inches on
backslopes. Topsoil is very friable with good organic matter and nutrient content with moderate available
water capacity. Slopes range from 15 to 30%. The Vebar fine sandy loam occurs on stable backslopes
generally exceeding 15%. Protective measures would be needed to reduce the hazard of eroston from
cuts and flls. Subsoils have a moderate calcivm carbonate equivalent (up to [0% calcium carbonate by
volume) with soil reaction (pH) ranging from 7.4 to 8.4. Careful removal of topsoil is needed to prevent
mixing with calcareous subsoil materials that may adversely affect successful re-vegetation of disturbed
areas.

3.8.5.2 Well Pad

Proposed Access Road {lower section) and Well Pad:

Soils found on the lower portion of the proposed access road and on the well pad are generally shallow to
deep with thin topsoil layers and dense clayey subseils developed in residuum and alluvium from semi-
consolidated siltstone and mudstone. Slopes range from about 9 to 15%, increasing surface runoff
potential. Pad site leveling would create wide cut and fill slopes. Soils characterized by thin topsoil
layers (Cabba and Dogtooth) may require additional off-site topsoil quantities to satisfy seeding and
reclamation efforts. Clayey subsoil materials (Dogtooth and Rhoades) have high subsoil salinity (5.0 to
15.0 mmhos/cm) and sodium absorption ratios (10 to 15) and may be toxic to non-salt tolerant vegetation
(pH range 7.9 to 9.0). In addition, the dense clay layers in these soils have a high coefficient of linear
extensibility (6.0 to 8.9%) and may pose a general hazard to site development when wet. Cabba and
Dogtooth soils have semi-consolidated siltstone and mudstone beds at 15 to 21 inches, respectively.
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Soils are classified to about 60 inches or limiting layer. Reference Unified Classification System
{engincering) properties for subsoils are provided in Table 3.8d.

Table 3.8d

1T

Unified Classification of Subsoil Materials for YoungBear 31X-9.

Soil Serie pt ifi

Rhoades i4 to 60 CH, CL

Cabba 3t I5 CL

Dogtooth 2to 21 CH, CL

Grail 24 to 60 CH, CL

Vebar 26 to 40 CL, CL-ML, 8C, SC-SM

* See Figare D1 in Appendix [ for definitions of the Unified Classification Sysiem symbols

3.8.6 Soil Mitigation

Soils are most prone to erosion during construction. Topsoil (very limited on the majority of the
development) would be stripped from areas of new construction and stockpiled for use during
reclamation. Additional quantities of topsoil may be required from off-site or near-site sources. Areas
stripped of vegetation during initial construction would be reseeded once construction is complete.
Implementation of proven best management practices for stabilization and reclamation is expected to
reduce soil erosion to negligible levels. Various practices have been shown to feasibly and significantly
reduce erosion of a wide variety of sotls (see BLM Gold Book (2007):

Best Management Practices (BMPs) applicable to YoungBear 31X-9 include, but are not limited to:

Limit ground disturbance to the area that is necessary for the project.

Minimize the area from which topsoil would be removed.

Topsoil would be salvaged for use in reclamation.

Stockpile additional quantities of topsoil as needed (off-site sources).

Reduce the time that topsoil is stockpiled and seed with native plant species in order to retain

viable soil nutrients.

Topsoil would be stored in at least two piles at each pad to facilitate interim reclamation.

e Minimize the time that barren areas are exposed to reduce soil erosion and colonization by weeds.

» Erosion control matting would be completed on all cut and fill slopes. Silt fences would be used
downgradient from fill slopes.

¢ Employ dust control measures as needed.

* Berms would be installed at the top of fill slope areas.

*»  Where feasible, a drainage ditch would be installed on the up-gradient side of cut areas to prevent
surface runoff from entering the site.

s Straw booms/wattles would be used to prevent soil erosion.

3.9 Vegetation and Invasive Species
This section describes existing conditions, potential impacts from the Proposed Action, and suggested
mitigation measures for vegetation and invasive species in the project area.

3.9.1___Ecological Sites

The ecological site methodology was used to prepare this report. An ecological site is the product of all
the environmental factors responsible for its development, and has a set of defining characteristics (NRCS
2003). Ecological sites have characteristic soils that have developed over time through natural soit
development processes. The factors which affect soil development are parent material, climate, living
organisms, topography or landscape position, and time. An ecological site also has a characteristic
hydrology, particularly infiltration and runoff. The hydrologic cycle is directly affected by the
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development of the soil and plant communities. Ecological sites evolve into characteristic plant
communities. The plant community on an ecological site is typified by an association of plant species
that differs from that of other ecological sites in the kind and/or proportion of species, or in primary
production (NRCS-ND 2003). Refer to ecological site descriptions following Table 3.9¢.

Seven ecological site inventories were conducted on August 21, 2010 within the YoungBear proposed site
location (Figure 3.8). Five distinct ecological sites were identified on the project area: Clayey, Sandy,
Thin Clay Pan, Shallow Loamy and Loamy Overflow (Table 3.9a). The most common ecological site
type was Clayey (3 locations), Sandy, (1 location),Thin Clay Pan (1 location}, Shaliow Loamy (1
location) and Loamy Overflow (1 location). The YoungBear 31X-9 well pad is located on rangeland.
The most commonly encountered plant species found at these sample locations included: Blue grama,
green needlegrass, switchgrass, thickspike wheatgrass, Kentucky bluegrass, cudweed sagewort, green
sagewort, purple prairie clover, dotted gayfeather, silverleaf scurfpea, goldenrod, fringed sagewort,
western red lily, prairie rose, common spowberry and western snowberry. A comprehensive plant list for
the project area was compiled (Table 3.9b) during the August 21, 2010 site visit. No State sensitive plant
species were found during the site visit (Table 3.9b).

Table 3.9: Summar v of vegetatlon .sample sites at the pmposed YoungBea:r 31X-9 pmject area.
- Ecological | Approx.” ' R I
oil Tyy Elevation

'Samp!e-Sl e

: Locatlon

{reference’ ID} i

Blue grama, slender wheatgrass,
sifverleal scurfpea, cudweed
sagewort, weslern snowberry
Photo 17-18

Site #1 Thin clay pan Pad Site 2,077 South 9

Blue grama, slender wheaigrass,
green needlegrass, cudweed
sagewort, western snowberry
Photo 19-21

Site #2 Clayey Pad Site 2,077 SW 12

Slender wheatgrass, Kentucky
y . sorass, goldenrod, western
Ioz‘lmy Pad Site 2,067 SW 9 bluegrass, goldenrod, we

overflow snowberry, green ash

Photo 21

Site #3

Blue grama, green needlegrass,
cudweed sagewort, white prairic
aster, curlycup gumweed

Photo 22-23

Site #4 Clayey Pad Site 2,058 W 9

Porcupine grass, green
Shallow Access necdlegrass, goldenred, silver
Access #5 ’ Road 2,071 SW 15-30 | bufltaloberry, western
Loamy
snowberry, green ash
Photo 24-25

Sideoats grama, slender

Access wheatgrass, western wheatgrass,
Access #0 Clayey Road 2,122 SE 18 cudweed sageworl, silverleal
scurfpea, western snowberry
Photo 26-27

Sideoats grama, prairic sandreed,
Access switchgrass, tittle bluesiem,
Access #7 Sandy Road 2,184 South £ cudweed sagewort, western
snowberry

Photo 28-29

General appearance, Southwest, Southeast, Northeast, Northwest Perimeters

'See Appendix C for mere detailed information on specics encountered at cach site and for scientific names.
2 - . . . .
*Photographs at each Ecological Site can be found on pages B-1 through B-6 in Appencix B.
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The following are brief descriptions (NRCS 2004) of the five types of ecological sites found in the project
arca. Photographs of each site are in Appendix B and worksheets for each ecological site are in Appendix
C. More detailed information is also available from the NRCS (2004).

Clayey Ecological Site

Clayey sites are found on rangeland throughout the project area. They can occur on flat and gently
sloping (0-10%) landscapes and along drainages. Clayey, along with sandy and loamy sites are the most
productive and common ecological sites occurring in the project area. The Historical Climax Plant
Community (HCPC) consists of green needlegrass, western wheatgrass, numerous perennial forbs, silver
sagebrush, prairie rose and western snowberry, Extended periods of non-grazing or lack of fire would
result in higher levels of litter which could increase the opportunity for less desirable species to invade the
site. The expected plant community consists of 85% graminoids, 10% perennial forbs, and 5% shrubs.
Roughly 80% of the annnal plant growth occurs from May through July.

Sandy Ecological Site

Sandy ecological sites occur on gently undulating to rolling sedimentary uplands, such as alluvial fans,
alluvial flats, and on hillsides. These sites are moderately well to well drained and vegetative production
is limited by water availability. The Historical Climax Plant Community { HCPC) for the sandy
ecological site is the prairie sandreed/bluestem community type. The potential vegetative composition for
the sandy ecological site is estimated at roughly 85% graminoeids, 10 % perennial forbs, and 5% shrubs.
Roughly 85% of the annual plant growth occurs from May through July. Sandy ecological site
descriptions (ESD) were identified on the pad and access road.

Loamy Qverflow Ecological Site

Loamy overflow sites were found on rangeland, primarily in draws and swales. The Historical Climax
Plant Community (HCPC) for this site usually has a plant community consisting primarily of western
snowberry, Kentucky bluegrass, needlegrasses and blue grama. This is & more productive site primarily
because of the periodic nature of collecting additional moisture. Poison Ivy is common on this site and
commenly found forbs are cudweed sagewort, goldenrod, purple prairie clover, western yarrow, silver -
leaf scurfpea and black samson. Extended periods of non-grazing use or fire would result in a plant
community having high litter levels, which favors the increase in Kentucky bluegrass. In time, shrubs
such as western snowberry and chokecherry would likely increase then dominate the site. The HCPC
composition is §5% graminoids, 0% perennial forbs and 5% shrubs. Roughly 80% of the annual plant
growth occurs from May through July.

Thin Claypan Ecological Site

The Thin Claypan ecological sites occurs on gently undulating to rolling sedimentary uplands such as
alluvial fans, alluvial flats, hills, and knolls. These sites are moderately well to well drained and formed in
soft sandstone, siltstone, shales, and alluvium. Water is the limiting factor to vegetation production.
Typically the historic climax plant community (HCPC) for the thin claypan ecological site type is western
wheatgrass (Pascopyrum smithii Yfthickspike wheatgrass (Elymus lanceolatus)/blue grama community
type. The potential vegetative composition for this community type is estimated at roughly 85%
graminotids, 10% perennial forbs, and 5% shrubs. Roughly 79% of the annual plant growth occurs from
May through July.

Shallow Loamy Ecological Site

This site occurs on gently undulating to rolling sedimentary uplands such as alluvial fans, hillsides and on
ridge tops. Under extended periods of non-grazing use/and or lack of fire, the plant community litter
levels would increase. This situation tends to favor increaser species such as Kentucky bluegrass, smooth
brome grass and shrubs such as fringed sagewort and cactus. The historic plant community (HCPC) 1s
composed of western wheatgrass, green needlegrass, little bluestem, purple coneflower, gayfeather, other
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perennial forbs, fringed sagewort, rose and winterfat. Vegetation is composed of 80% graminoids,
15%perennial forbs and 5% shrubs. Roughly 80% of the annual plant growth occurs from May through
July.

3.9.2 Invasive Species

As defined by Executive Order 13112, an "invasive species” is that which is 1} a non-native (or alien) to
the ecosystem under consideration and 2} whose introduction causes or is likely to cause economic or
environmental harm or harm to human health (North Dakota Department of Agriculture [NDDAJ 2009).
Within the proposed YoungBear 31X-9 project site, fourteen invasive plants are present: bull thistle
(Cirsium vulgare), mustard (Brassica spp.), false flax (Camelina crantz), Flodman’s thistle (Cirsium
flodmanii), wavyleaf thistle (Cirsivm undulanum), prickly lettuce (Lactuca serriola), yellow sweetclover
(Melilotus officinalis), sainfoin (Onobrychis spp.), scotch thistle (Onopordum acanthium), Kentucky
bluegrass {Poa pratensis), tall tumblemustard {Sisymbrium altissimum), common dandelion (Taraxacum
officinale), western salsify (Tragopogon dubius) and cocklebur (Xanthium spp.).

3.9.3  Noxious Weeds

The State of North Dakota defines a "Noxious weed" as any plant propagated by either seed or vegetative
parts which is determined by the commissioner (after consulting with the North Dakota State University
Extension Service) or a county weed board (after consulting with the county extension agent) to be
injurious to public health, crops, livestock, land, or other property (ND Century Code 63-01.1-02)
(NDDA 2009). Noxious weeds can spread easily to the detriment of public health, indigenous plant
communities, crops, livestock and recreational areas and to the detriment of natural or agricultural
systems management. In North Dakota, twelve species have been declared noxious under the North
Dakota Century Code (Chapter 63-01.1) (Table 3.9c}, However, only five noxious weeds are known to
occur in Dunn County (Table 3.9¢). Within the project boundaries noxious weeds are relatively absinth
wormwood (Artemisia absinthiunt) and Canada thistle were observed along the access road. Locations of
infestations are shown on Figure 3.7b.
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Table 3.9¢: North Dakota Noxious Weeds present in Dunn County and in vicinity of the

project area.

" Scientific Nam

- Commion Name

"I Present in Dunn

Present in vicinity

e St e | County? - | ofprojectsite? "
Artemisia absinthium absinth wormwood Yes Yes
Carduus nutans musk thistle No No
Centanrea diffusa diffuse knapweed No No
Centairea mactlosa spotted knapweed No No
Centaured repens Russian knapweed No No
Centaurea solstitialis yellow starthistle No No
Cirsivim arvense Canada thistle Yes Yes
Convolvulus arvensis field bindweed Yes No
Euphorbia esula jcafy spurge Yes No
Linaria dalmatica Dalmation toadflax Yes No
Lythrim salicaria purple loosestrife No No
Tamarix spp. [complex] salicedar Yes No

3.9.4  Vegetation Impacts

May 2011

Construction of the well pad and access road would impact all five types of ecological sites within the
project area. The total temporary and permanent disturbance area of 10.55 acres could be expected to
reduce available forage to livestock and wildlife in the area by 13,600 pounds to 28,400 pounds per year
(NRCS 2004). Actual forage reductions would depend on the timing and amount of precipitation the

site receives each year.

Soil compaction by heavy equipment might hinder vegetation re-growth and revegetation efforts

because it reduces the ability of water to percolate through the soil and reduces air spaces for water to
occupy (Goodwin and Sheley 2003). Broadcast seeding on top of compacted soil could cause more
seeds to blow away, be eaten by predators, or eroded away by precipitation (Goodwin and Sheley 2003).

Within the proposed well pad and access road sites there is a minimal amount of noxious weeds. There
are also several invasive plant species within the project area, The potential disturbance of 12.64 acres
could allow invasive/noxious weeds to invade or spread if proper control and management are not
conducted. Invasive and noxious weeds often out-compete native plants because they grow in the
absence of population controls. Their populations can reduce the quality and quantity of forage for
game/livestock and crop production, reduce bio-diversity in the landscape, and generally does not

provide habitat for native fauna (NDDA 2009),

3.9.5  Vegetative Mitigation

The following mitigation measure would be implemented to avoid, minimize and mitigate for impacts to
vegetative resources in the project area.

¢ To maintain plant biodiversity, ground disturbance would be minimized to the extent that is
necessary for the project. Equipment would work within the confines of the approved ROW
and well pad area boundary.

¢ Topsoil that is removed would be stock-piled, and used in reclamation efforts,

¢ Severely compacted soil would be scarified or plowed to roughen the soil and increase

germination rates (Goodwin and Sheley 2003). Soil scarification would be conducted by raking
the soil with a ripper shank that is pulled behind a tractor, grader, or bulldozer.
* Areas stripped of topsoil would be reseeded with desirable plant species and be reclaimed at the
earliest practicable opportunity.
¢ Certified weed-free straw and seed would be used for all construction, seeding, and reclamation
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efforts.

+ The APDs would require the operator to control alf noxious weeds within the project area
(Appendix A). Control efforts would be implemented for a growing season prior to ground-
disturbing activities and after ground-disturbing activities occur. Control measures could
include using herbicides, hand-pulling, applying bio-control, seeding, and/or planting of
desirable vegetation. Herbicides would be applied at the appropriate time(s) of year, in the
appropriate weather condition, with the appropriate chemical, and at the appropriate rate.

e All woody material would be mulched, stored with the topsoil, and spread with the topsoil onto
disturbed surfaces during reclamation.

North Dakota Parks and Recreation recommends that impacted areas be revegetated with species native
to the project area (NDPR 2009) (Appendix F). Further, the USFWS recommends that a diverse
mixture of native cool and warm season grasses and forbs be planted (USEFWS 2009d). Seed mixes
containing a diversity of plant habits and species have a greater chance of resisting invasion by non-
native plants and eventually become more ecologically beneficial (USFWS 2009d). The appropriate
seed mix should be designed to meet the objective of the revegetation effort. The objective for the
proposed project would be to restore the plant community to its prior condition with minimal erosion
and weed invasion. This would be accomplished by using a quick establishing cover crop of oats or
barley at a rate of 10 lbsfacre combined with a native seed mixture at a rate of 5.4 1bs (pure live
seed)acre. The recommended seed mix developed by Darryl Turcotte of the BIA is comprised of native
grasses to the area (Table 3.9d). More details on the species in this seed mix are included in Appendix
C. A native forb component is generally encouraged but may be difficult to achteve for various reasons,
including commercial availability, difficulty in germination, etc. Dependent on commercial availability,
potential native forbs for inclusion in the seed mix include black samson (Echinacea angustifolia),
purple prairie clover {Dalea purpurea), dotted gayfeather (Liatris punctata), and candle anemone
(Anemone cylindrica). 1f forbs are included in the seed mix they should be in addition to the seeding
rate of 5.4 pls/acre specified in Table 3.9d.

Table 3.9d. Native seed mix to be used in reclamation of the
proposed YoungBear 31X-9 project site.

*Plint Species - | Pounds' | Composition =

Western wheatgrass 2.4pls 30%
Green needlegrass 1.2pls 20%
Blue grama 0.2pls 10%
Sideoats grama 0.6pls 109
Little bluestem 0.4pls 1%
Slender wheatgrass 0.5pls 10%
Prairie junegrass 0.1pls 10%

Total | S.4pls 100%

! Pounds of pure live sced (pls).

3.10 Cultural Resources
This section describes existing conditions, the potential impacts from the Proposed Action, and
suggested mitigation measures for cultural resources in the project area.

Historic properties, or cultural resources, on federal or tribal lands are protected by many laws,
regulations and agreements. The National Historic Preservation Act of 1966 (16 USC 470 et seq.} at
Section 106 requires, for any federal, federally assisted or federally licensed undertaking, that the
federal agency take into account the effect of that undertaking on any district, site, building, structure or
object that is included in the National Register of Historic Places (National Register) before the
expenditure of any federal funds or the issuance of any federal license. Cultural resources is a broad

49




FINAL Environmental Assessmeni: YoungBear 31X-9, XTO Energy, Inc. My 2011

term encompassing sites, objects, or practices of archaeological, historical, cultural and religious
significance. Eligibility criteria (36 CFR 60.6) include association with important events or people in
our history, distinctive construction or artistic characteristics, and either a record of yielding or a
potential to yield information important in prehistory or history. In practice, properties are generally not
eligible for listing on the National Register if they lack diagnostic artifacts, subsurface remains or
structural features, but those considered eligible are treated as though they were listed on the National
Register, even when no formal nomination has been filed. This process of taking into account an
undertaking’s effect on historic properties is known as “Section 106 review,” or more commonly as a
cultural resource inventory,

The area of potential effect (APE) of any federal undertaking must also be evaluated for significance to
Native Americans from a cultural and religious standpoint. Sites and practices may be eligible for
protection under the American Indian Religious Freedom Act of 1978 (42 USC 1996). Sacred sites may
be identified by a tribe or an authoritative individual (Executive Order 13007). Special protections are
afforded to human remains, funerary objects, and objects of cultural patrimony under the Native
American Graves Protection and Repatriation Act (NAGPRA, 25 USC 3001 et seq.).

Whatever the natare of the cultural resource addressed by a particular statute or tradition, implementing
procedures invariably include consultation requirements at various stages of a federal undertaking. The
MHA Nation has designated a Tribal Historic Preservation Officer (THPO) by Tribal Council
resolution, whose office and functions are certified by the National Park Service. The THPO operates
with the same authority exercised in most of the rest of North Dakota by the State Historic Preservation
Officer (SHPO). Thus, BIA consults and corresponds with the THPO regarding cultural resources on
alt projects proposed within the exterior boundaries of the Fort Berthold Reservation.

A cultural resource inventory of this well pad and access road was conducted by personnel of Kadrmas,
Lee & Jackson, Inc., using an intensive pedestrian methodology. Approximately 23.4 acres were
inventoried on June 30, 2010 (Klinner 2010). No historic properties were located that appear to possess
the quality of integrity and meet at feast one of the criteria (36 CFR 60.6) for inclusion on the National
Register. As the lead federal agency, and as provided for in 36 CFR 800.5, on the basis of the
information provided, BIA reached a determination of no historic properties affected for this
undertaking. This determination was communicated to the THPO on August 19, 2010, and the THPO
concurred on August 23, 2010.

Cultural Resource Mitigation
The foHowing mitigation measure would be implemented to avoid and mitigate for impacts to cultural
resources in the project area.

¢ If cultural resources are discovered during construction or operation, XTO Energy, Inc. would
immediately stop work, secure the affected site, and notify the BIA and THPO.

» Unexpected or inadvertent discoveries of cultural resources or human remains trigger
mandatory federal procedures that include work stoppage and BIA consultation with all
appropriate parties.

o Following any such discovery, XTO Energy, Inc. would not resume construction or
operations until written authorization to proceed was received from the BIA.

* Project personnel are prohibited from collecting any artifacts or disturbing cultural
resources in the area under any circumstances,
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3.11 Socio-Economics

This section describes existing conditions, potential impacts from the Proposed Action, and suggested
mitigation measures for social-economic resources in the project area. The Proposed Action would
occur on the FBIR; however, to provide a broad perspective for the region, the overlapping counties of
Dunn, McKenzie, and Mcl.ean would also be evaluated. The State of North Dakota is provided for
comparison purposes.

The level of employment for a given area can be used to draw conclusions on the health and stability of
the local economy. The U.S. Census Bureau and BIA Indian Labor Force Reports were used for
employment and income data. In 2000, people on the FBIR had a lower median household income
($26,274) and a higher unemployment rate (6.4%}) in comparison to the overlapping counties and the
state (Table 3.11a). The Fort Berthold Reservation had a higher percentage (28%}) of people living
below the poverty level, when compared to the overlapping counties and state. At the same time,
populations on or near the FBIR that are enrotled in the Three Affiliated Tribes had 47% of their
population living below poverty with 51% being unemployed. The higher unemployment rate can be
attributable to the lower employment-to-population ratio for American Indians,

The latest American Indian Population and Labor Force Report (BIA 2005) indicated that within the
Three Affiliated Tribes, approximately 4,381 persons were available for work and 430 were not
available for work. Of those available for work, [,287 were employed and 3,094 were not employed.
Between 2000 and 2005, the unemployment rate increased from 51% to 71% and the percentage of
persons living below poverty increased from 47% to 55%. Meanwhile, in 2005 a decrease tn the
unemployment rate occurred in Dunn (-3.4%) and McKenzie (-3.7%) counties and an increase was
experienced in Mclean (+5%) and Mountrail (+6%) counties and the State of North Dakota (+3.4%)
(BLS 2005).

Table 3.11a: 2000 employment and income data.

Unit of Analysis Per Capita _ Hzllzlll‘;‘:i d Unemp'!oyment I"éi-sohs_'_lle.!dw
Income Rate | Poverty Level
Income - : S R
MHA Nation members' No Data No Data 51 % 47 %
Fort Berthold Reservation® $10,291 $ 26,274 6.4 % 28.1 %
Duna County’ $ 14,624 $ 30,015 4.0 9% 17.5 %
McKenzie County” $ 14,732 $ 29,342 4.1 % 17.2 %
McLean County® $ 16,220 $ 32,337 3.2 % 13.5 %
Mountrail County’ $ 13422 $27.098 34 % 19.3%
North Dakota State’ $ 17,769 $ 34,604 3.0 % 11.9 %

"Source: BIA (2005).
2 Source: USCB (20001,

The 2000 census and subsequent mathematical projections indicated that per capita income for residents
of the FBIR is $10,291 or about 58% of the North Dakota per capita income of $17,769. Similarly, the
median household income on the Fort Berthold reservation was $26,274 in 2000, or about 76% of the
North Dakota median household income.

The number of people in North Dakota decreased slightly between 2000 and 2008 (Table 3.11b). The
four counties surrounding the project area exhibited greater estimated decreases in population than

exhibited at the state level in 2008 (Table 3.11b). Between the 1990 and 2000 censuses the population
on the Fort Berthold Reservation increased by almost 10%. American Indians are the dominant group
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on the reservation and the dominant minority in Dunn, McKenzie, McLean, and Mountrail Counties,
and at the State level (Table 3.11b).

Table 3.11b: North Dakota po

wlation trends at the Reservation, County, and State levels.

“Reservation, . | Estimated | % of 2008 .| % Change, | . Predominant .| - Predominant -
County, . /| - 2008 |  State’ | April2000 | Ethnic Group ~ |~ ' Minority .
& State’' . .| Population | Population'| ~ July 2008 - _(2008) U{2008) T
Fort Berthold 5915 0.92 +98 American Indian White (26.9%)
Reservation' (in 2000) {in 2000) (1990 1o 2000} {in 2000} (in 2000)
2 . American Indian
Dunn 3,318 (252 -7.8 White (14.1%)
snziet . American Indian
McKenzie 5,674 0.88 <1 White (22%)
. American Indian
a’ q - X
McLean 8,337 1.29 10.5 White (7.0%)
2 . American Indian
Mountrail 6,511 1.0t - 1.8 While (34.9%)
.2 . American Indian
Statewide 641,481 100 -0t White (5.5%)

"Source: USCH (2000).
*Source: USCR (2008).

The proposed project would not be expected to have measurable impacts on demographic distributions.
The proposed project would likely have substantial and widespread beneficial economic impacts by
slightly easing unemployment and increasing income through short-term construction employment and
long-term commercial development. Consequently, no mitigation measures are proposed for socio-
economic resources in the area.

3.12 Environmental Justice
This section describes existing conditions, potential impacts from the Proposed Action, and suggested
mitigation measures for environmental justice in the project area.

Execcutive Order 12898, Federal Actions to Address Environmental Justice in Minority Populations and
Low Income Populations requires agencies to advance environmental justice (EJ) by pursuing fair
treatment and meaningful involvement of minority and low-income populations. Fair treatment means
such groups should not bear a disproportionately high share of negative environmental consequences
from federal programs, policies, decisions, or operations. Meaningful involvement means federal
officials actively promote opportunities for public participation and federal decisions can be materially
affected by participating groups and individuals.

The EPA headed the interagency workgroup established by the [994 Order and is responsible for related
legal action. Working criteria for designation of targeted populations are provided in Final Guidance
for Incorporating Environmental Justice Concerns in EPA’s NEPA Compliance Analyses (EPA [998).
This guidance uses a statistical approach to consider various geographic areas and scales of analysis to
define a particular population’s status under the Order. Environmental justice is an evolving concept
with potential for disagreement over the scope of analysis and the implications for federal
FESPONSIveness,

Within the overlapping counties the predominant race is White ranging from approximately 65% in
Mountrail County to approximately 92% in McLean County (Table 3.12). Within the FBIR, the
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predominant race is American Indian (65%) followed by White (26%), and other or mixed races (5%)

(Table 3.12),

My 20117

Table 3.12: Study area race and ethnicity.

Reservation, . . _ % Biack .| % American R IR
il - Total Do el T g g T T ]
County, . Poputation | - White .| 2" African | . Indian or Hispanic
_&State P | | Abmierican | Alaska Native | PO
Fort Berthold 5915 26.7 0.1 653 26 53
Reservation
Dunn County 3,600 86.1 >0.1 12.3 0.8 (.8
McKenzie County 5,737 77.0 0.1 20.8 1.0 1.1
McLean County 9,311 923 »(.1 5.5 0.9 1.4
Mountrail County 6,631 65.7 0.1 29.2 1.3 3.7
North Dakota 642,200 91.7 0.6 4.8 1.2 1.7

Source: USCB (2000).

Tribal members on the Great Plains would qualify for special EJ consideration as both & minority and a
fow-income population. The population of North Dakota is predominantly White. Tribal members
comprise almost 6% of North Dakota residents and about 14% of the population in Dunn County (Table
3.11b). Even in a state with relatively low per capita and household income, Indian individuals and
households are distinctly disadvantaged. There are, however, some unusual EJ considerations when
proposed federal actions are meant to benefit tribal members. Determination of fair treatment
necessarily addresses the existence and distribution of both benefits and negative impacts, due to
variation in the interests of various tribal groups and individuals. There is also potential for major
differences in impacts to resident tribal members and those enrolled or living elsewhere.

A general benefit to tribal government and infrastructure has already resulted from tribal leasing, fees,
and taxes. Oil and gas leasing has also already brought much-needed income to MHA Nation members
who hold mineral interests, some of whom might eventually benefit further from royalties on
commercial production. Profitable production rates at proposed locations might lead to exploration and
development on additional tracts owned by currently non-benefitting allottees. The absence of lease and
royalty income does not, moreover, necessarily preclude other benefits. Exploration and development
would provide many relatively high-paying jobs, with oversight from the Tribal Employment Rights
Office (TERO).

The owners of allotted surface within project areas may not hold mineral rights. In such cases, surface
owners do not receive oil/gas lease or royalty income, and their only income would be compensatory for
productive acreage lost to road and well pad construction. Tribal members without either surface or
miineral rights within the project area would not receive any direct benefits whatsoever. Indirect
benefits of employment and general tribal gains would be the only offset to any impacts.

Potential impacts to tribes and tribal members include disturbance of cultural resources, impacts to
biological resources, and loss of rangeland forage. The potential impacts to cultural resources are
significantly reduced following the onsite surveys of the well pads and access roads and determination
by the BIA that there would be no effect to historic properties or traditional and cultural properties
(TCPs). There is potential for disproportionate impacts, especiatly if the impacted tribes and members
do not reside within the reservation and therefore do not share in direct or indirect benefits. Nothing is
known to be present, furthermore, that qualifies as a traditional or cultural property or for protection
under the American Indian Religious Freedom Act (AIRFA). The potential for disproportionate impacts
is further mitigated by requirements for immediate work stoppage following an unexpected discovery of

LN
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cultural resources of any type. Mandatory consultation would take place during any such work
stoppage, affording an opportunity for all affected parties to assert their interests and contribute to an
appropriate resolution, regardiess of their home location or tribal affiliation.

The proposed project has not been found to pose significant impacts to any other critical element - air,
public health and safety, water, wetlands, wildlife, soils, or vegetation — within the human environment.
Avoiding or minimizing such impacts also makes unfikely disproportionate impacts to low-income or
minority populations. The Proposed Action offers many positive consequences for tribal members,
while recognizing Environmental Justice concerns. Procedures summarized in this document and in the
APDs are binding and sufficient. No laws, regulations or other requirements have been waived; no
compensatory mitigation measures are required.

3.13 Mitigation and Monitoring

Many protective measures and procedures are described in this document and in the APD. These
mitigation measures are surunarized below. No laws, regulations, or other requirements have been
waived; no compensatory mitigation measures are required.

* All construction activities would follow lease stipulations, practices, and procedures outlined in
the APD and in the guidelines and standards in the book, Surface Operating Standards for Oil
and Gas Exploration and Development (USDI-USDA. 2007).

s North Dakota One Call would be contacted (call #811) so that all existing utilities would be
focated prior to earthmoving activities and avoided as much as practicable. In situations where
they cannot be completely avoided, the owner of the utility would be consulted prior to
censtruction.

s A semi-closed loop system would be used for drilling activities.
* Fresh water would be used to drill the well bore to a depth of 1,500 to 2,500 feet.
» Suiface casing would be cemented in place to a depth of about 1,500 to 2,500 feet.

o Water produced from drilling would be captured into tanks and periodically hauled to an
approved disposal site.

+ Evidence of groundwater contamination related to the project would result in a stop work order
until all appropriate measures were identified and unplemented.

o Dust control measures would be employed, as necessary or as required by the BIA during
construction and production, to suppress road dust.

»  XTO would take the necessary steps to reduce and control air emissions and would obtain all
necessary permits required by the State or Federal agencies.

e If initial site construction occurs within the February 1¥-July 15" migratory bird nesting period
then the project area may be mowed the season before and surveyed within 5 days of
construction start by a qualified biologist to determine if active nests are present. If nests are
present then construction would be delayed until active nests are abandoned or USFWS shall be
contacted regarding how to proceed.
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o [f the site is planned for construction during the nesting period, the well pad site and access road
may be mowed prior to the nesting season to discourage nesting by migratory birds (e.g.,
Sprague’s Pipit).

¢ Power and utility spur lines leading to the well pad would be installed below ground.

*  Drip buckets and barrels placed under valves and spigots would be covered with wire mesh to
prevent wildlife species from entering and becoming entrapped.

e The cuttings pit and catch-all pit would be covered with a nylon net with a 1.5 inch mesh size to
prevent birds from entering them. The nets would remain in place until the pits are reclaimed.

* The cuttings pit and catch-all pit would be lined with an impervious synthetic liner to prevent
potential leaks.

e If used, open pits that may contain oil would be cleaned up immediately to prevent wildlife
mortality,

» Any sighting of a protected species within one-mile of the project area would be immediately
reported to the USFWS, NDGFD, Tribe, and BIA.

» The well pad would be fenced to prevent access by livestock and wildlife.

+ Pits would be {enced on all four sides to prevent personnel, fivestock, and wildlife from
accidentally falling into the pit if the entire site has not already been protected within a fence.

¢ [f a Bald Eagle or Golden Eagle nest is observed within one-half mile of the project area, a no
disturbance buffer of one-half mile radius would be placed around the nest, and the USFWS
would be notified.

» Biological monitors would be available between February 1™ and July 15" to survey the project
site for threatened or endangered species and avian nesting activity.

*  Ground disturbance would be minimized to that which is necessary to implement the project.

¢ Ground disturbing activities and vehicular traffic would only occur within the approved right-
of-way and well pad area boundary. |

¢ To minimize disturbance to potential Dakota skipper habitat, the proposed project would
include multiple wells at a single well pad focation, thereby reducing habitat loss and
fragmentation,

¢ The existing road network would be used as much as possible to further reduce potential skipper
habitat [oss and fragmentation.

¢  All noxious weeds would be controlled prior to and after ground-disturbing activities, including
treatment as needed to help prevent indirect impact on potential skipper habitat.
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¢ Ifused, appropriate herbicides would be applied during the proper time(s) of the year, during
the proper weather conditions, and at the appropriate rate. A spot-treatment herbicide
application is recommended.

*  An approved weed-free seed mix would be used, such as the seed mix and cover crop identified
in Section 3.9.5 and Table C1 of Appendix C.

o Certified weed-free mulch (e.g., straw) would be used as needed in reclamation efforts.
¢ To maintain some habitat integrity, disturbed ground would be reclaimed using native plants
from approved plant lists as identified by the Tribe and BIA. As required by the NDIC, cosis

would be covered by issuance of a bond.

e Topsoil would be salvaged and stored in at least two piles at each pad to facilitate interum
reclamation. Topsoil piles would be seeded with native plant species to help keep it viable.

* Topsoil removal would be limited to areas necessary to implement the project. Topsoil that is
removed would be stockpiled and used to reclaim disturbed ground in the project area. The
time that topsoil is stockpiled would be minimized, as is practicable, in order to retain its
viability.

¢ The time that barren areas are exposed would be minimized, as is practicable, in order to reduce
soil erosion and decrease the possibility of weed colonization.

¢ BMPs would be applied to reduce soil erosion. Sediment controls (e.g., silt fence, straw
booms/wattles) would be emplaced around swales, topsoil stockpiles, and staging areas, to
prevent or reduce soil erosion, especially during precipitation events. Erosion controf measures
would be needed along deep cuts and fills to prevent deposition into swales and drainages.

* Erosion control matting would be completed on all cut and fill slopes.

*  Silt fences would be used down gradient from fill slopes, as needed.

* A drainage ditch would be installed on the up-gradient side of cut areas of the well pad where
feasible and where soil is not already being stored.

» Soil stabilizers or soil binders could be applied, as needed.

e Pits would be lined with an impermeable liner.

e A 2-foot berm/ring dike would be constructed adjacent to the fill slope areas of the well pad.
¢  The corners of the well pad would be rounded to create a greater buffer to drainages.

¢ Monitoring of any identified cultural resource impacts by qualified personnel would be required
at both well pads during all ground-disturbing activities.

¢ Project personnel would be prohibited from collecting any artifacts or disturbing cultural
resources in the area under any circumstances.
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3.14 Cumulative Impacts

Environmental impacts may accumulate slowly over time or hasten when in combination with similar
activities in the area. Unrelated activities may also have negative impacts on critical elements, thereby
contributing to cumuiative degradation of the environment. Reasonably foreseeable future impacts must
also be considered.

Earlier oil and gas exploration did not result in commercial production. Current land uses would be
expected to continue with little change since virtually all available acreage is already organized into
range units that facilitates using surface resources for economic benefit. Undivided interests in the land
surface, range permits, and agricultural leases are often held by different tribal members than those
holding the mineral rights; oil and gas development is not expected to have more than a minor effect on
current fand use patterns.

Prairie habitat is increasingly being lost or fragmented in North Dakota. To prevent or limit habitat
fragmentation XTO has proposed to install multiple wells (up to six) at each well pad location, accessed
by one road. This reduces the number of well pad footprints and access roads required for the project.
To reduce fragmentation further, disturbed ground would be reclaimed with native prairie plants.
Existing roads are being used to the maximum extent practicable, and where possible new roads are
being shared by oil companies with the intent that this would reduce habitat fragmentation across the
landscape. The spacing units (1,280 acres) of many of the oil leases also helps to minimize habitat
fragmentation.

XTO has proposed that additional well pads might eventually be drilled from other sections within the
Fort Berthold Reservation. Associated surface disturbance would be relatively minimal and other
impacts mostly temporary. Impacts to air quality by emissions from individual well pads have not been
an issue in the ‘far-field’ as indicated, in part, by SO,, NO,, O, PM,, CO, and Pb fevels occurring
within State and Federal standards (see Section 3.2-Air Quality). However, cumulative impacts to air
quality in the ‘near-ficld” of a Class II airshed has not been addressed by the EPA and remains
unknown.

As of October 7, 2010, 346 active wells occurred within 20 miles of the proposed YoungBear project
area (Table 3.14; Figure 3.14) (NDIC 2010). No active oil wells currently occur within one mile of the
site, but 16 occur within a five mile radius of this proposed site (Table 3.14),

The proposed project would not share roads with any of the other listed installation. However, vehicular
traffic would increase slightly on the rural road system. Visual changes would accumulate over the
landscape from physical development of the well pad and access road and from possible increased
lighting of the pad. Commercial success at any new well might result in additional oil/gas exploration
proposals, but such developments are speculative. Approved oil/gas leases carry an implied right to
conduct exploration and development activity, but additional cumulative impact analysis and BIA
approvals are required before the surface is disturbed at any other location. Cumulative impacts that are
reasonably foreseen from existing and proposed activities include negative impacts from habitat
fragmentation and positive impacts from an improved economy for the reservation.
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Table 3 14: Number of oil wells and their proximity to the pr. oposed YoungBear 3IX-92 project site.'
g Number and Type of Oil Wells -

2_..

._.D;stajn_ce e

(mile)

Otol 0 0 0 0 0

1to5 4 11 0 1 16
5to 18 27 17 2 0] 46
10 to 20 143 125 11 5 284
Fort

Berthold 195 163 18 I 387

'Source: NDIC 2010,

3 . . - . . - -

* 0il wells that cecur between  to 20 miles from the project site may occur en reservation and non-reservation fands. Fort Berthold weil
locations only include wells occurring within the Reservation,

3.15 Irreversible and Irretrievable Commitment of Resources
Removal and consumption of oil or gas from the Bakken would be an irreversible and irretrievable
commitment of resources. Other potential resource commitments include acreage devoted to disposal of |
cuitings, soil lost through wind and water erosion, cultural resources inadvertently destroyed, wildlife
losses during earthmoving or in collisions with vehicles, and energy expended during construction and
operation. Belowground electric power lines and utilities would be installed from the main lines to the
well pad within the disturbed ROW.

3.16 Short-Term Use of the Environment Versus Long-Term Productivity
Short-term activities would not detract significantly from long-term productivity of the project area.
The small area dedicated to the access road and well pad would be unavailable for livestock grazing,
wildlife habitat, and other uses. Allottees with surface rights would be compensated for loss of
productive acreage and project footprints would shrink once wells were drilled and non-working areas
were reclaimed and reseeded. Successful and ongoing reclamation of the landscape would soon support
wildlife and Hvestock grazing and stabilize the soil to reduce erosion and sedimentation. The major
long-term resource that would be lost corresponds with the project’s purpose of extracting hydrocarbons
from the Bakken.
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Andrea Pipp

Lynn Bacon
Bridget Belliveau
Dennis Phillippi
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Marilyn Bercier
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6.0 Consultation and Coordination

The project scoping letter reproduced below was mailed on November 23, 2010 and posted at the BIA
Fort Berthold Agency. Direct mail recipients include those listed in Table 6.0. Thirteen comment
letters were received within the 30-day scoping period.

Dear Interested Party:

The Bureau of Indian Affairs (BIA) is preparing an Environmental Assessment (EA) under the National
Environmental Policy Act (NEPA), in cooperation with the Burcau of Land Management (BLM). The
proposed action includes approval by the BIA and BLM of the drifling and completion of up to six
cxploratory oil and gas wells using one well pad and one access road on the Fort Berthold Indian
Reservation by XTO Energy. The well pad and access road are proposed in the following location and
shown on the enclosed project focation map:

*  YoungBear 31X.9 Site: NW'4 NEY Scction 9, Township 148N, Range 92W (well pad and access
road)
SEY SWi Section 4, Township 148N, Range 92W (access road)

Development of the project would consist of the mechanical excavation and preparation of a single well
pad that serves up to six wells and the construction of one new access road. The well pad is roughly 4.4
acres in size. The proposed access road for the YoungBear 31X-9 site is roughly 4,043 feet [ong. The six
wells would be located on a single well pad within a 1,280-acre spacing unit and positioned (o use the
same access road. The drilling of these wells is proposed (o begin as early as the summer of 2011,

To ensure that secial, economic, and environmental effects are analyzed accurately, we are requesting
your views and comments on the proposed action, pursuant lo Section 102(2) (D) (IV) of NEPA, as
amended. We are interested in developments, proposed or underway, that shouid be considered in
connection with this proposed project. We also ask your assistance in identifying any propetty or
resources that you own, manage, oversee, or otherwise value that might be adversely impacted. Please
send your replies and requests for additional project information to:

Chris Miller, Project Manager
PBS&J

15 North 28" Street, Suite 202
Billings, Montana 59101-2045
406-259-7979 (phone}
406-259-2033 (fax)

lemiiler@ pbsi.com

If we do not hear from you by December 31, 2010 we will assume that you have no comment on this
project. Questions can be directed to Chris Miller using the contact information above or to Rich
McEldowney at {406) 587-7275 (exicnsion 223).

Thank you for your attention and input,

Sincerely,

Chris Miller
Project Director
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Table 6 {: Responses by du ect ma.!l by mcrpmnts of scoping letter sent on November 23, 2010

My 2011

ENTITY CONTACT RESPONSE”‘
MHA Natlon
Chairman Marcus Wells Jr. No comments received
Four Bears Representative V. Judy Brugh No comments received
Mandaree Representative Nathan Hale No comments received
New Town Representative Malcom Wolf No comments received
Parshall/Lucfky Mound Mervin Packineau No comments received
Representative
Twin Buttes Representative Barry Benson No comments received
THPO P(?rry Brady No comments received
Director
Fred Fox No comments received
Director of Game and Fish Fred Poitra No comments received
Damon Williams No comments received
NAGPRA Office No comments received

Natural Resource Dept.

Barry Benson

No comments received

Sisston-Wahpeton Sioux Tribe

Mike Selvage

No cominents received

Spirit Lake Sioux Tribe

Myra Pearson

No comments received

Standing Rock Tribe

Charles W. Murphy

No comments received

Turtle Mountain Band of Chippewa

Richard Marcellais

No coments received

U.S. Department of Agriculture

Natural Resource Conservation
Service

Jerome Schaar

State Sotl Scientist/MO

Leader

The proposed projecl is not
supported by federal funding or
actions, therefore, the Farmiand
Protection Policy Act {FPPA) does
not apply and no further action is
needed, The Wetland Conservation
Provisions of the 1985 Food Security
Act, as amended, provides that if a
USDA participant converts a wetland
for the purpose of, or to have the
effect of, making agricultural
production possible, foss of USDA
benefits could occur. Guidelines for
the installation of buried utilities are
provided (see Appendix Fy. If
followed, the impacts (o wetlands
will be considered minimal allowing
USDA participants 1o continue to
receive USDA benefit. NRCS
recommends that impacts to wetlands
be avoided.

Little Missourt National Grassland-
McKenzie

No comments received

U.S. Department of Defense

Minot Air Force Base

No comments received

U.S. Army Corps of Engineers

Randal P. Sellers
Acting Chief

Proposed projects does not appear
within COE owned or operated lands
therefore no floodplain or flood risk
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_ CONTACT

information provided. Contact Jeff

Klein 701-328-4898 to determine if
proposed project may impact FEMA
special flood hazard area. Contact
EPA for groundwater resources, US
FWS, ND Game & Fish and ND
State Historic Preservation office for
information and recommendations.
Any proposed placement of {ill into
waters of the US and JI? wetlands
require a 404 permil. Permits and
information contact the Bismarck
COE office (address provided).

U.S. Army Corps of Engineers

Daniel E. Cimarosti
Bismarck District

Section 10 of the Rivers and harbor
Act regulates work in or affecting
navigable waters including work
over, through, or under Section 10
waler. These waters include the
Missouri River, Lake Sakakawea and
Lake Oahe. Section 404 regulates
the discharge of dredge or fill
material (temporarily or
permanently) in waters of the TS,
For any proposed wetl where the well
line and/or bottom hole is under or
crosses under Lake Sakakawea,
regardless of depth, a DA permit
application (ENG 4345) s required.
Fact sheets for Nalionwide Permits
[2Zand 14 (Utility Line Activilies and
Linear Transportation, respectively)
are provided. EPA has denied 401
Water Quality Certification for
activities in perennial drainages and
wetlands, with conditions on
activities in ephemeral and
intermittent drainages. EPA Water
Quality Certification in accordance
with section 401 for Nationwide
Permits in [ndian country is
provided.

U.S. Army Corps of Engineers

Charles Sorensen
Garrison Project Office
Riverdale, ND

USACE requests the following
conditions be considered in the
construction of a well location due to
the close proximity of the weil
location to lands managed by the
COE: to avoid potensial for river and
lake contamination by using a Closed
Loop Drilling Method for handling
of alt drilling fluids; construct/
establish a catch trench located on
the down sloping side of the well
pad; all fluids in trench witl be
pumped out and disposed of
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properly; all sewage collection
systems are a closed syslem —-no open
or exposed tanks, all sewage waste
removed from well site and disposed
of property; all additional fifl
malterial he certified free of noxious
weeds, pressure wash dritling rig and
equipment; No surface occupancy
within %2 miles of any known T&E
species critical habitat; construction
should occur between August 15"
and April £, or August 15" to
February 1" if trees present to avoid
disruptions to wildlife breeding
scason. Carefully consider
cumulative impacts in the NEPA
process.

Western Area Power Administration

No commenis received

Federal Emergency Management
Agency Region VIII

David A. Kyner
NFIP Program Specialist

FEMA’s major concern is if the
property is located within a mapped
Special Flood Hazard Area, any
development in these areas requires
further consideration. Recommend
contacting CLff Whitman 701-627-
4805 on regulations and policies of
the National Flood Insurance
Program.

U.S. Department of the Interior

Bureau of Indian Affairs

Marilyn Bercier

No comments received

Bureau of Indian Affairs Fort

Darryl Turcotte

No comments received

Berthold Agency

Bureau of Indian Affairs Fort Viola Medicinebear No comments received
Berthold Agency

Bureau of Indian Affairs Fort - ) o
Rerthold Agency Jeff Desjarlais No comments received

Bureau of Land Management

Billings, M'T Office

No comments received

Bureau of Land Management

Dickinson, NI Office

No comments received

Bureau of Reclamation

Kelly B. McPhillips
Environmental Specialist
Bismarck, ND

Proposed oil and gas wells could
potentially affect rural water
pipelines since well access roads,
service utilities and other
developments are not specifically
identified. A map depicting water
pipeline alignments in the vicinity of
the proposed well site and
surrounding area is provided o
identify potential adverse effects in
crossing federal facilities. A pipeling
crossing specification sheet is
enclosed if needed. Any work
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planned should be coordinated with
Mr. Lester Crows Heart, Fort
Berthold Rural Water Director, Three
Affiliated Tribes, New Town,

.S, Fish and Wildlife Service

Jeffrey Towner

The Service does not believe a ‘no
effect” determination is corvect for
the interior least tern or piping plover
because of the potential for indirect
effects. The Service does not believe
a ‘no effect’ determination for
Whooping Cranes is correct, and
suggests a ‘may affect, not likely fo
adversely affect” determination. The
Service acknowledges the ‘no effect
determination for gray wolf and
black-footed ferret. The Service
stat3es that the EA did not contain
adeguate measures for the Migratory
Bird Treaty Acl. The Service
believes that adequate measures have
been taken to protect Bald and
Golden Eagles.

National Park Service

Midwest Regional Office

No comments received

U.S. Environmental Protection Agency

Region 8 NEPA Program

Larry Svoboda

No comments received

Region 8 Water Quality Program

David Moon

No comments received

U.S. Department of Transportation

Federal Aviation Administration

Patricia L. Dressler
Environmental Protection
Specialist

Bismarck, ND

No comments received

North Dakota State Government

Department of Health

L. David Glatt
Chief Environmental Health
Section

Impacts from preposed construction
are considered minor. Efforts should
be made to control fugitive dust.
Utilize air pollution control practices
to minimize emissions. Care should
be taken during construction to
minimize adverse impacts on water
bodies. Caution must be taken to
minimize spilis of oil and grease that
may reach the receiving water(s)
from equipment maintenance and/or
the handling of fuels. Oil and gas
related construction activities within
tribal boundarics may nced a storm
water discharge permit from EPA.
This department owas no fand in or
adjacent to the proposed project. We
helieve the proposed activilics are
consistent with the Staie
Implementation Plan for the Control
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of Air Pollution for the state of North

Dakota. Guidelines to minimize
erosion and control sediment to
protect surface water quality are
provided. COE may require a water
quality certification if projects is
subject to Section 404 permitting
process.

Department of Transportation

Ronald J. Henke
Director

(Office of Project
Development

The project will have no adverse
cffect on the ND Department of
Transportation highways. If work
needs to be done on highway right-
of-way, appropriate permits and risk
management documents will be need
10 be obtained from District
Engineer, Walter Peterson (701-774-
2700).

Game and Fish Department

Paul Schadewaid

Chief

Conservation and
Communication Division

Primary concern is the fragmentation
and foss of wildlife habitat associated
with well pads and access roads.
Recommend avoiding, to the extent
possihle, native prairie, wooded
draws, riparian corricors and
wetlands. Suggest botanical surveys
be completed during the appropriate
scason and aerial surveys be
conducted for raplor nests prior to
constractlion.

Indian Affairs Commission

Scott Davis

No comments received

Parks and Recreation
Planning and Natural Resources Div.

Jesse Hanson
Manager

The project does not affect state park
lands or Land and Water
Conservation Fund recreation
projects under our management. The
ND Natural Heritage database show
occurrence of piping plover in a
section adjacent to the project area
indicating habitat in the project arca
may be suited for this specie or other
rare, threatened, sensitive or
endangered species. Defer further
comments on animal species to ND
Game anid Fish. Recommend using
native species for revegetation during
reclamation.

State Water Commission

Larry Knudtson
Research Analyst

The proposed project is not located in
an identified floodplain nor wili it
affect an identified floodplain. Ttis
responsibility of the project sponsor
to ensure state, federal and local
agencies are contacted for permits,
approvals and easements. All waste
materiai must be properly disposed -
not in floodways. No sole-source
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aquifers have been designated.

State Historical Society of North
Dakota/SHPO

Merlan E. Paaverud, Jr.
Director

Request that a copy of culturai
resource site forms and reports be
sent {o this office to keep records

cugrent.

North Dakota State Land Department

Energy Development [mpact
Office

No comments received

North Dakota Industrial Commission

Ol & Gas Division

No comments received

County Government

Dunn County, Treasurer

Reinhard Hauck

No comments received

Dunn County, Comimissioner

Ray Kadrmas

No comments received

Dunn County, Comimissioner Chair

CHff Ferebee

No comments received

McKenzie County, Commissioner

Richard Cayko

No commenis received

McKenzie County, Auditor

Frances QOlson

No comments received

Municipal Government

New Town Municipal Airport,
Manager

Harley fohnson

No comments received

Parshall-Hankins Field Airport,
Manager

John Kuehn

No comments received

Utility Companies

McKenzie Electric Cooperative

No comments received

McLean Electric Cooperative, Inc.

No comments received

Mid-Continent Cable Company

No comments received

Montana-Dakota Utilities

No comments received

Nobrak Electric Co-op, Inc.

No comments received

Northern Border Pipeline Company

No comiments received

Reservation Telephone Cooperative

No comments received

Southwest Water Authority

No comments received

West Plains Electric Cooperative,
Inc.

No comments received

* See Appendix F for full comments from the agencies/organizations.
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FBIR YoungBear 31X-9 Application for Permit to Drill

YoungBear 31X-9 Well Pad and Access Road Environmental Assessment
XTO Energy




Fom: 31603 FORE AFPROVER
{Angust 2007) R M 1004137
Expines Juiy 31, 2018

UNITED STATES s
DEPARTMENT OF THE INTERIOR & Lease Sorkal N,
BUREAU OF LAND MANAGEMENT 7420A48797

APPLICATION FOR PERMIT TO DRILL OB BEENTER 8. Hindian, Allewo or Tribe Xame

Three Alfliated Tribss
DRILL, M lrepster

b, Typaof Well:  BZ]onwall {JGas Wall [ Jother

. Name of Operator XT0O Enargy, inc.

- . T i Unitor C\ Agreement, Name an No
la. Typeofwark:

8. Lease Name and Well No.
FBIR YoungBear 31X-9

9 APT Well No.
Pending

Singic Zewe I:l Multiple Zose

o Address 7415w, Jeffersor Ave., Suite 305 3b. Phone No. dinclude area oy 10 Field and Poul. or Bxploratory
Denver. CO 80235 303.969.8280 Hear! Butle - Bakken
4 Lacation of Well Reperr focanon clearly and in eccortboxe with aaty Sate reguiremanss % H. Sec., T.R. M. or Bik.and Suney or Area
Alsurdfaoe 504' FNL & 2578 FEL, NWHNE Sec. 9-148N-92W 9-148M-92W
At preposed prod. zoae 1024' FNL & 2577" FEL, NWNE Sec, 8-148N-32W
14 Distance in miles and directivs from nearest town or post office? 12. Caunty or Parish 13. State
Burn ND

15. Dristance from preposed®
focation 10 featest,

roperty of fease Hine, 8.

E\Esn 1o nzarest drig. umil fing, if any)

504

16 Mo. of zcres in lease

1280 Ac. Spacing Unit

17 Spacing Unit dedizated to this well

All of 3ac. 8 & 16-148N-92W

18, Distanes From proposad focation® nia

19, Proposed Depth

2 BEMABIA Bond Na on fie

to pgerest well, dolling, complited, 19.91% MO UTBO00138
applied for, an this kese, o 10,269° TVD
21 Elevations (Show wehether OF, KDB, RT. G, vte) 22 Approximate date work wil stant® 23 Estimated duration
2119'GL; 2142'K8 0470442011 45 days

3. Attachments

The lotlowing, completed in acvordance with the requirements of Onshore Qi and Gas Order No. 1. must be attached 1o this fom:

1. Well plat contified by a vegistered sarioyor.
2 A Drilling Tan.

3 A Surface Use Plan {if the locatien is on Nationat Forest Sysiem Lands, the

SUPG must be filed with the cporopriate Forest Service Office).

4. Deond locover the oparations unfess covered by an cxisting boid on {fle {see

v Ttem 26 above),

3. Opsrator cenification
6. %elpc\ﬁ other site specific information and:

oy pians as may he coquited by the

25, Signaturg Name Printed Tiped} Dt
WQ_ e - J. Michael Warren 1110172011
Tide
Regulatory Supervisor
Approved by Sipriataret Name (Privied Typed) Date

Tide

Office

Applicatian approval does set warrand or centify that the applicant holds legalorequitable e o these rights b sbjectivase which wenld sntitleshe applics

conduet operations thereon.
Conditions of approval, if any, ar: atiached.

Title 18 UL, Sectiont 100 and Tl 43 USC, Section 1212, makeine cdme forany persen knowingly ond willlully o make 3o any depaimmen

States any fafse, fictitious or fravdalent statemenls or representations 55 (o any mattér withis ifs jurisdiction.

ey of the Uini:

{Continucd on page 2)

*{Instructions on page 2)



ENERGY
PO Bax 1389, Sidney, NT 59270

Drilling Plan - Drill, Complete & Equip Single Lateral Wellbore in the Bakken

Well Name and Location

FBIR YoungBear 31X-9
Location: NW NE Sec 9, 148N-¢2W Latitude 47.6592 North
Footage: 504 ft FNL, 2575 ft FEL L itude 102.407567 Waest

Elev: Graded Pad 2119', K8 2142'
Dunn County, ND

Driving Directions
From Mandaree, ND: 15.5 mi E on BIA 12, then 0.8 mi SW into location
Drilling Rig Description

Rig NABORS 109

Draw Works Commander 650 A/C - 1,150 hp motor

Mast D8I 136" Canlilever mast (550,000 - 12 lines)

Prima Mavers 3 - Caterpillar 3512C - Kato 1100 KW gens

Pumps 2 - GD PZ-10 (independently driven)

BOPE T3 6012 Type U 13-5/8° 5,000 psi single & dbl gate BOPs

Hydril GX 13-5/8" 5,000 psi Annular BOP
4" x 5,000 psi manifold

Formation Tops ™D Offsat XTO Wells - none (yet)
Base of Fox Hills 1,832
Greenhorn 4,232
Dakota Silt 4,973 Brackish Walter
Dunham Salt 6,121 (0-100 ft)
Spearfish 6,401
Pine | Opeche Salts 6,348 (+400 Rt)
Minnelusa 7,050 y softhard formation
Tyler 7,653 } laminations can wipe
Kibbey Lime 7,081 ) out bitif driied too aggressively
Charles 8,140
Basa Last Sait 8,637
Mission Canyon 8,815 Possible losses
Lodgepole 9,418
Upper Bakkan Shale 10,253
Middle Bakken 10,271
Target - Bakken 10,289

Logging, DST and Coring Program

1. A mud log will be run from Base of Lasl Salt to TD & on all lalerals: Mudlog to include: tolal gas chromatograph and sample cullings -
10" sample inlervals in vertical hole & 30 intervals in laterals. A CBL/GR log will be run from deepast free-fall depth in 7 inch casing to

surface. An MWD GR/ROP log will also be run fram KOP (where the CBL will tie into) to TD of lateral.
2. Open fole logs are anticipated for this well (if drilled before FBIR ironWoman or YellowWolf 21X-10 wells).
3. No DST's ara planned at this time.
H2s
A minor H2S show may be present from below Base Last Salt to KOP. If noticed, RU H2S safely trailer etc
Maximum Formation Pressure and Temp

1. Normal formation pressure gradient is expected (up to 0.5 psilft or 9.6 ppg) from surface to the Bakken Shale. Tha Bakken Shale, Bakken

Middle Mambaer, and Thrae Forks may be over pressured up as much as 0.68 psi/ft (12.8 ppg).
2. The maximum anticipated BHT is 250 degrees F. or less.

BOP Equipment Requirements
See atlached diagram detailing BOPE specifications.
1. Rig will be equipped with uppar and lower kelly cacks with handles available.
2. Inside BOP and TIW valves will be available to use on all sizes and threads of DP used on well.
3. BOP accumulator will have enough capacity to close HCR vave, close all rams plus annular praventer & retain minimum of 200 psi

abova pracharge on the closing manifold without the use of closing pumps. The fluid reservoir capacity shall be at least double the usable
fluid volume of the accumulator system capacily & the fuid level shall be mai ined at f: S I ion. There will be 2

additional sources of power for the closing pumps (electric and air). Sufficient N2 bottles vill be available and will be recharged when

prassura fals below manufacturer's minimum

-

BOP ram preventers will be tested to 5,000 psi using a test plug when initially installed and after 7 inch casing is nippied up and at 30 day

intervals. Test BOP & casing strings to 1,500 psi just prior to driling out 9-5/8" and 7° casing shoes. Function test rams and hydravlicaly

operated remote choke fine valve daily (preferably at evary crew change).

o

be capable of closing and opening the rams.

@

locked in the open position. This lock shall only be removed when the closing unit is inoparative.
Drilling Fluid and Related Equipment

. Remote valva for BOP rams, HCR & choke shall be placed in a location that is readily available to Driler. Tha remote BOP valve shall

. Hand wheels on BOP shall be equipped with locking devices. A locking device shall be placed on annular preventer ling vaive & must ba

1. Pumps shall ba equipped with stroke counlers with displays located in dog house. Slow pump speed shall be recorded on driling report

daily after mudding up.
2. A Pit Volume Totalizer will be instalied and tha readout will be displayed in the dog house.
3. Gas 9 {foract h) will be instalied al shaker. Readouts will be available in dog house and in geologis! trailer.
Pagel FBIR YoungBear 31X-9 Permit Pkgxis




4. In the event gas flow becomes an issue. A flare pit shall be constructed not less than 100" from welihead & 507 from raserve pit area.
Lines to the Rare pit will be straight runs (staked down) and turns will utiiize targeted lees. Flare pit will be located down wind as much as
possible. An electronic ignitor will be used along with a propane fine to provide for a continuous flare pilot.

Drifling Plan
Section 1 - Surface Casing>> Surface  to: 1,920 (Surface Casing Dapth + 20)
Conductor: 16" set at 45' - 80’ (depending on gravel or coal depths)
Hole Size: 13-1/2"
Mud: Fresh Waler
Bits: Type 1 mill tooth
Procedure: Set 16" conductor pipe into firm clay (45'-80).
Drill to casing setling deplh (plus necessary rathole).
Aftar raaching TD, run gyro or mufti-shot I survey (i and azimuth at 100" stations),
Run casing and cement. Weld on C22 5M psi casing head. NU 11" x 5M psi driling spool.
NU 5M psi BOPE, Test to 5,000 psi.
Casing: 9-5/8" 36# K-53 8rd ST&C R3 SMLS - New. Set at: 1,900 ft
Centralizers: 2 turbolizers per jt on 1st 2 jls (slop banded 10 from each collar) & 1 reguilar centralizer per 5 jts to surface.
Cement: Lead Shurry: 150 Sacks
50'50 Poz:Class G wi dafoamar, waler loss & 1/8 #/sk polyflake. Mixed at 17.83 qps wir 2.93 cifsk yiald & 11.5 ppg
Tail Slurry: 200 Sacks
Class C with 3% salt & 1/8 #/sk polyflake Mixed at 7 37 gps wir. 1 48 cfisk yiekd and 14.2 ppg
Note: Volumas calcuiated assuming 35% excess over 13-1/2° hole size.
Section 2 - Surf Csg Shoe to KOP>> 1,900 to: 9,880
Hole Size: 8-3/4"
Mud Invart - 80% Diesel / 20% Sal Waler. Mud Weight 9.5 - 9.7 PPG. ES 500-600.
Bits PDC bits with mud motors and MWD. Avoid RPM's at bil > 230 in fast hole section.
Procedure: Drillw / POC bit & mud motor. Steer as needed with MWD or SWD. Survey evary 80", Hold deviation to 2 deqg max from surf
csg shae lo ~6,000'; then ~3 deg max ta ~8,000'; then ~4 deg max to KOP. Condiion hole for logs (if nseded). TOH
Logs: Mudlogger will start at Base of Last Salt.
if 1st well GR, Resisitivity, BHC Sonlc From TD To SurfCsg
drilied cn pad L Density - Neutron Porosity From TD To  50'above Tylar
Section 3 - Drill Curve (14 Degreel100" )>> 9,880 to: 10,654 7~ Casing Point
Hole Size: 8-3/4"
Mud: Invart - 80% Diesel / 20% Salt Water. Mud weight 9.5 - 9.7 PPG. ES 500-600.
Bits: Type 3 Insert Roller Cone.
Procedure: Orill Curve per directional plan (maximum survay interval is 30°).
Casing: Set 7% 20# P-110 & MS-110 LT&C and 32# P-110 (100 above & below salts) at 10,634 ft
Anticipated Casing Design to faclitate fracture stimulaling down casing
To Bim F
0 6021 8,021 7" 29# P-110 LT&C Surf to 100' above Dunham salt
8,021 7150 1,129 7° 324 P-110 LT&C 100’ above Dunham to 100" below base of Pine/Opecha salts
7,150 8,040 890 7" 264 P-110 LT&C 100’ below base of Pine/Opecha to 100" above Charles salt
8,040 8,737 697 7" 328 P-110 LTAC 100" above Charles sall to 100’ below Base of Last Salt
8,737 9,980 1,243 7" 294 MS-110 LT&C 100" below Basa of Last Sakt 100° below KOP
9,980 10,834 654 7" 294 P-110LT&C 100’ below KOP to TD

Cenlralizers: 2 stand-off bands per jl on btm 3 jis (banded 10' from collars). 1 stand-off band on every other jt from curve landing depth
through KOP. 1 turbolizer centralizer per jt from 100" above to 100" below each salt section. Then, 1 regular centralizer
per B jts up to anticipaled cement top.
Cement: Lead Slurry: 156 Sacks (est TOC ~ 300" above Mowry)
High-aary strength 50:50 Pozmix with defoamer, fuid loss additive. dispersant. 0.2% thixotropic additive & 1/8 #/sk polyflakes
Mixed at 14 45 gps, 2.51 cfisk, 11.8 ppg
1st Tail Shurry: 546 Sacks (est. TOC 200" above Dunham Sait}
50:50 Pazmix with defoamer. fuld loss additive, 0.25% retarder. 0,2% thixolropic additive. 1/3#/sk pohfiakes Mixed at 8.38 gaVsk,
1.39 cfisk, 14.2 ppg.
2nd Tail Slurry: 309 Sacks (est.TOC 100’ below the Mission Canyon)
Class G wilh expanding agenl, friction reducer, Nluid loss additive, 35% sillica tiour, 0 2% retarder, 18 #/sk potylakes. Mixed at 5.49
galfsk, 1.57 clisk, 15.6 ppg
NOTE: Siurry volumes are based on 9" hola + 50% excess (= 8.75" hole + 75% excess)

Logs: MWD GR/ROP. Mud log
Section 4 - Lateral #1>> 10,634 to: 19,913 TD(MD)
Hole Size: 6
Mud: Salt Water Mud. Typically 9.5-9.7 ppg using NaCL. If conditions warrant use CaCl brine (up to 11.2 ppg}.
Bits: PDC bits.
Procedura: TIH wibit and directional tools. Orill open hole lateral per directional plan to TD target. Max survey interval in lateral is 90'.

TOH with DP & BHA. Run 4 112" 11.35# J-55 FM-Il liner wf pre-driled, 0.5" holes per 2 it below botlom-most extemal swell pkr,
followed by 13.05%# P-110 FM-Il blank pipa with external swell packers (evenly spaced in open hole, unless natural fractures were
encountered while driling) from +/-TD Lo last swell packer in open hole. Run 4.5" 13.5# P-110 Tenaris-Blua casing above last
swell packer in the open hole to +/- KOP, with a final swell packer located immedialely below the Ener hanger.
Once liner is run, circulate out oil & gas and spot FW in fateral to aclivate swell pkrs. Drop ball & wait +/- 1 hr for it to seat.
Set liner hanger & top pkr - test to +/- 5,000 psi. PU & stack-off +/- 40 k-ibs overiunder string weight to confinm Ener hanger is
sel. Rotate off of liner hanger. Circulate bottoms-up. POH LD liner setting toois.

Liner. Top: Btm:

9,880 - KOP 19,913 <- spaced out as close to TD as possible

Finalize Well >>>>  Set wireline-sel, lubing-retrievable bridge-plug with BHP gauges in 1st or 2nd joint of 4-1/2" liner below kner top. TiH & displace
vertical section of wellbora above RBP with clean, brine water. TOH LD DP. ND BOP and NU tree. ROMO.

Praparsd By: Ross H Lubbers 1022010
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DIRECTIONAL DRILLING PLAN
FBIR YoungBear 31X-9
Location: NW NE Sec9, 148N-92W ENERGY
Footage: 504 ft FNL 2575 ft FEL 7" Casing: 10,634 FTMD
Elev: Graded Pad 2119', KB 2142’ BHL: 2,577 ft FEL 1,024 ft FNL
Dunn County, ND Coord: 2 W 520 S
Scale: 1sq=100" to Shoe: 180.19 Deg
| =
2
200" Heel I/
Set Back
500° 1 /
Set Back
Sec 9
T148-R92W
Sec 16
f T148-R92W
i =
74 e I
200 Toa TARGET
bt MD: 19,913 ft

TVD: 10,289 ft
9,800 SOW
250 FSL 2,
H to BH Target Az

33 Wow
637 FEL
180.19
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HORIZONTAL DRILLING PLAN - LATERAL NO.1

Page 1

Company XTO Energy, Inc Target Inclination 90
Well FBIR YoungBear 31X-9 Magnatic Declination
Build Rate  14.00 Target TVD 10,289
Relative Turn Direction R Target Azimuth| 180.19 muth
Turn Rate - Deg/100  4.00 0.00 Total Turn = Target Coordinates from SurfLocn| 33 W 9,800 V§
Date No. DEPTH| INC. | AZM | C.L. | T.V.D. V.S. N/S EW DLS BJD. | Walk | BRN
1 0 0.00 0.00] 0.00 N 0,00 E 0.00] 0.00]
KOP1 2 0.00  o.00] oas0 0879.74 0.00f 0.00 N 0.00 E 0.00] 0.00 0.00) 14.00)
3 ,833 1.80] 180.19] 12.9 9692.60 020 0208 0.00 W 4.00] 14.00]  1401.50 14.00
4 908 3.60] 180.19] 12.9 9905.44 0.81] 0818 0.00 W 4.@‘ 14.00 0.00 14,00
,918 40| 180.19 .9 9918.26] 182 1828 0.01 W 4.00) 14.00 .00 4.00
,931 20| 180.19 .9 9931.04 323 3238 0.01 W 4.00] 4.00 .0 4.00
944 .00] 18019 .9 9943.77 5.04 .04 0.02 W 4.00 4F01 .0 4.00
[] 9,957| 10.80[ 180.19] 12.9 9956.43 7.25 25 0.02 W 4.00 4.00] 0.00 14.00
9 9,970 12.60] 180.19] 12.9 0989.02 9.86] 9.86 0.03 W 14.00] 14.00| 0.00 14.00
10 9,983 14.40] 180.19] 12.9 9981.52| 12.88] 12.36 8 0.04 W 14.00 14.% 0.00) 14.00
11 9,935 16.20] 180.19] 12. 9993.92] 16.25] 1625 S 0.05 W 14.00 14.00) 0.00 14.00
12 10,008 18.00] 180.19] 12. 10008.21 20.03] 2003 8 0.07 W 14.00 14.00 0.00] 14.00
13 10,021 19.80] 180.19] 12. 10018.37 24.19] 24.19 S 0.08 W 14.00) 14.00 0.00] 14.00
14 10,034 21.80] 180.19] 12.9 10030.40 28.74| 2874 8 0.10 W 4.00 14.00 0.00 14.00
15 10,047 23.40] 180.19] 12.9 10042.2!' 33.66] 33.66 S 011 W 14,00/ 14.00] .00 4.00
16 10,060 zs.zul 180.19] 12.9 10054.00 38.95| 38.95 S 0.13 W 14.00 14.00 .00 14.00/
17 10,073 27.00) 180.19] 129 10085.54]  44.61] 4461 8 0.15 W 14.00 14.00 .ﬁi 4.00
18 10,085 28.80] 180.19] 12.9 10076.90 50.52] 50.62 § AT W 14.00 14,00 0.00{ 14,00
19 10,098 30.60] 180.19] 129 10088.07 56.99) 56.99 S 19 W 14.00 14.00] 0.00]  14.00
20 10,111 32.40] 180.49] 12. 10099.03 63.71] 6371 S 21 W 14,00 14.00 0.00 14.00
21 10,124 34.20 10100.78 70.77] 7077 8 0.24 W 14.00 14.00] 0.00 14.00
22 10,137 36.00] 1 10120.30 78.16] 78.16 § 0.26 W 4. 14.00] 0.00 14.00
23 10,150 37.80 10130.58 85.88] 85.88 § 0.29 W 4 14.00 0.00] 14,00
24 10,163 39.60 10140.6 93.92| 9392 8 0.32 W 4. 14.00] 0.00]  14.00
25 10,175 41.40 10150.3: 102.27] 102.27 § 0.34 W 14, 14.00/ 0.00) 14.00
26 10,128 43.20 10159.90 110.92] 110.92 § 0.37 W 14. 14.00 .00 14.00
27 10,201 45.01 10169.1 19.87] 119.87 § 0.40 W 14.00 14.00 .00 14.00
28 10,214 46.80 10178.0 20.10] 129.10 S 43 W 14.00 14.00 .00 4.00
29 10,227 48.60 10186.73 38.61] 138.61 S A7 W 14.00 14.00 0.00 14.00]
30 10,240 50.40 10195.08]  148.39] 14839 § .50 W 14.00 14.00 0.00 14.00
3 10,253 52.20| 180.19] 12.9 10203.12]  153.42] 15842 S 0.53 W 14.00 14.00 0.00 14.00
32 10,265 54.00) 180.19] 12.9 10210.84|  183.70] 168.70 8 0.57 W 14.00 14ﬁi 0.00 14.00
33 10,278 55.80| 180.19] 12.9 10218.23]  179.22] 170.22 § 0.60 W 14.00] 14.00] 0.00] 14.00
34 10,201 57.60] 180.19] 12.9 10225.29]  189.97| 189.96 § 0.64 W 14.00 14.00] 0.00] um'l
35 10,304 59.40| 180.18] 12.9 10232.01]  200.93[ 20093 8§ 0.68 W 14.00 14.00 0.00 14.00
36 10,317 61.20] 180.19] 12.9 10238.38]  212.10] 21209 S 071 W 14.00 14.00 0.00 14.00
37 10,330 63.00] 180.19] 129 10244.39]  223.46] 22346 S 0.75 W 14.00 14.00 0.00] 14.00
a8 10,343 64.80 180.19] 129 10250.05|  235.00] 235.00 § 0.79 W 14.0_:1] 14.g| 0.00 14,00
39 10,358 66.60] 180.19] 12.9 10255.34]  246.72] 24672 § 0.83 W 14.00 14.00 0.00 14.00
40 10,368 63.40] 180.49] 129 10260.26]  258.60 258.60 S 0.87 W 14.00 u&l 0.00 14.00
41 10,381 70.2n| 180.19] 129 1nzs4.a1l 270.63| 27062 S W 14.00 14.00 0.00 14.00/
42 10,394/ 72.00] 180.19] 129 10268.97]  282.79] 28279 S w 14.00 14.00 0.00 14.00
43 10,407 73.90! 180.19] 129 10272.75] _ 295.08] 295.08 S .99 W 14.00 14.00/ .00 14.00
A4 10,420 75.60] 180.19] 12.9 10276.14]  307.48] 30748 S 1.04 W 14.00 14.00 .00 14.00
45 10,433 77.40] 180.19] 12.9 10279.14]  319.98] 319.98 S 1.08 W 14.00 14.00 00| 14.00
48 10,445 79.20] 180.19) 12.9 10281.75]  332.57| 332.57 § 1.12 W 14.00 14.00 n.oﬂ 14.00
a7 10,458 81.00] 180.18] 129 10283.96] 34523 34523 § 1.16 W 14.00 14.00/ 0.00] 14.00
43 10,471 az.ao‘ 180.49] 12.9 10285.77]  357.96] 357.96 S 121 W 14.00 14.00 0.00]  14.00
49 10,484 84.60] 180.19] 12.9 10287.18]  370.74| 370.74 S 125 W 14,00 14.00 0.00]  14.00
50 10,497 86.40] 180.19) 10288.19]  383.56] 383.56 S 1.29 W 14.00 4.00) 0.00 14.00
51 88.20] 180.19 10288.80]  396.40] 396.40 S 133 W 14.00 4.00 0.00 14.00
END OF CURVE | 52 129 10289.00]  409.28] 40925 5 138 W 14.00 4.00 0.00 0.00
CASING SHOE | 53 10.63 180.19] 111 10289.0( 520.26] 52025 § 15 W 0.00 0.00 0.00 0.00]
NO TURN 54 10934]  g0.00] 180.19] 300 10289.00]  820.26] 820.25 S 16 W 0.00 0.00 0.00 0.00
55 10,934 90.00 180.19] 0.00 10289.0( 820.26] 82025 S .78 W 0.00] 0.00) 4.00 o_o_o_I
58 10,934 90.00] 180.19] 0.00 10289.00|  82026( 82025 76 W 0.00 oFo+ 4.00 0.00
57 10,934 90.00] 180.19] 0.00 10289.00|  820.26] 82025 .76 W .00 o.q 4.00 0.00
58 10,934 90.00| 180.19] 0.00 10289.00]  820.26] 82025 .76 W .00 0.00) 4.00 0.00
59 10,934 90.00| 180.19] 0.00 10289.00 820.26| 82025 § 2.76 W .00] 0.00] 4.00 0.00
60 10,934 90.00] 180.19] 0.00 10289.00]  820.26] 82025 S 278 W .00 o.oo_l_ 4.00 0.00)
61 10,934 90.00] 180.19] 0.00 10289.00]  820.26] 82025 § 2.76 W 0.00] 0.00 4.00 0.00
62 10,934 90.00] 180.19] 0.0 10289.00]  820.26] 82025 S 2.76 W 0.00 0.00/ 4.00 0.00
83 10,934 w.nu] 180.19]  0.00 10289.00]  820.26| 82025 S 2.76 W 0.00 0.00 4.00 0.00
[ 10,934 90.00] 180.1a] 0.00 10289.00]  820.26] 82025 S 2.76 W 0.00 0.00 4.ﬂ 0.00
65 10,934 90.00] 180.19] 0.00 10289.00]  820.26] 820.25 2.76 W 0.0 0.00 4.00] 0.00
66 10,934 90.00] 180.13] o0.00 10289.00 820.26] 820.25 .76 W 0.00 0.00 4.00 0.00
67 10,934 90.00] 180.19] 0.00 10289, azu.zs| 820.25 .76 W 0.00 0.00 4.00 0.00
1] 10,934 90.00] 180.19] o0.00 10289, 820.26] 82025 5 76 W 0.00) 0.00 4.00 0.00

FBIR YoungBear 31X-9 Permit Pkg.xls



89 10,934 90.00) 180.1%] 000 10259.00 820.26] 620.25 S 278 W 0.02 0.00 465 G_GQI
i 19,924 90.00| 120.1%] 0.0 10289.00 520.26| £20.25 S 276 W 0.08 0.00 400 0.60
Fal 18,834 90.00| 180.13) 0400 10283.00 820.26) §20.25 $ 2.78 W 0.0¢ .09 4.00 ¢.00
72 10,934 90.60| 180.13] 0.0¢ 30289.00 820.26] 820.25 S 276 W 0.0¢ 0.00 4.00 100
73 10,934 90.00| 180.99; 0.0 $0289.00; 320.26] 82025 § 278 W 0.0 £.02 4.00 0.00
74 10,934 80.00] 130.%9F 000 0289.00 820.26| 82025 S 276 W 0.9 .00 4.00 0.09,
75 10,934 50.00) 3180.191 D00 10289.00 820.26| §20.25 § 476 W 0.4 2.0% 4.00 0.00
76 10,934 90.00| £30.19; 0.00 10239.00 820.26] 82025 S 276 W 049 008 4.00 0.09
Iid 10.934 20.00] ts0.t9; 200 10289.00; 820.26] 820.25 § 276 W 0.89 948 4.00 0.08
78 10,934 80.06] 190,10 D00 10289.00 820.26] 920.25 § 276 W 0.0 840 4.00 0.0p
73 10,934 90.00]  190.19{ 9.00 10289.00 820261 820.25 5 176 W 0.00 288 4.00 0.00
30 10,934 90.00f 430.19F .00 10289.00 820.26] 82025 § 8 W k1] 9,80 4.00 0.08
8% 10,934 80.00§ 180,19 .00 $0289.90] 820.26! 820.25 S 278 W 0.80 950 4.00 000
32 10,934 80.00! 18019 £.00 10289.00 820.26] 82025 § TIEW 040 .80 4.00 0.0g
23 10,934 £0.00; 480.19 800 10283.00 320.26] 82025 S 278 W 0.80 049 4.60 0.00
a4 10,924 90.003 130.1% £.00 10289.00 820.25f 82025 § 276 W 280 6.90 4.00 2.00
85 10,934 90.00; 18019 &.00 10239.00 820.26{ 82025 § 28 W 040 ¢80 4.00 0.09
86 19,934 90.00; f80.19{ £.00 10289.00 820.281 820.25 S 276 W 8.60 .90 4.00 0400
a7 10,934 d.00; 180.19] 9.80 10239.00 820.25; 820.25 $ 278 W 0.59 .00 4.60 0.00
83 10,934 90.00; 180.19] ¢.90 10259.00 820,261 62025 § 276 W 0.90 G.04 4.00 4.00
] 10.934 80.00f 180.19!1 0.00 10289.00 320.28{ 82025 S 2.78 W 0.40. 6.0 4.00 0.00
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XTO ENERGY INC
H2S CONTINGENCY PLAN

FBIR YoungBear 31X-9

Location: NW NE Sec 9, 148N-92W
Footage: 504 ft FNL, 2575 ft FEL
Elev: Graded Pad 2119', KB 2142’

Dunn County, ND

Latitude 47.6592N
Longitude 102.407567W
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. INTRODUCTION

A. OPERATOR'S ADDRESS AND PHONE
XTO ENERGY, INC.

PO BOX 1589 or 35398 Highway 23 - 8 miles East
SIDNEY, MT 59270

406-482-4000 (24 HR #)

B. DIRECTIONS TO WELL SITE

From Mandaige, MO 155 mi € on BlA 12, then 0.8 mi 3W inlo location

C. PURPOSE OF PLAN

The purpose of this plan is to safeguard the lives of the pubtic, contract personnel and company personael
in the event of equipment failure or disasters during drilling or completion eperations in formations which
may contain Hydrogen Sulfide Gas, H2S.

As a precaufionary measure, this H2$ Contingency Plan has been preparad to assure the safaty of all
concerned, should a disaster occur, However, the Qperator's on-site representative may have specified
malerials and practices for the dritling or completion of this well, which supercede the minimum
requirements as ouilined in this plan.



Il. LOCATION LAYOUT
A. LOCATION MAP

FBIR YoungBear 31X-9
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lil. SAFETY EQUIPMENT

All

H25 retated safaty equipment must be installed, tested and operational at a depth of

800 feet above, or 3 days prior to penetrating the first zone expected to contain H25
(whichever comas ficst).

A

8.

9.

10,

.

12.

13.

14,

15.

18.

17,

18.

19,

20.

SAFETY EQUIPMENT PROVIDED BY TOTAL SAFETY ING.

. Bafety traller w/ 10-380 C.F. cylinder air supply system

. Sufficient low-pressure airling hose with quick connects

. Six-airline mask wiemergency escape cylinders

. Seven 30 minute self contained breathing apparatus

. Airline manifolds and air pack stands to accompany air packs
. Three windsocks, frames and pales

. Oxygen powered resuscifator

One set of signs
Cne 36 unit first aid kit
One 30# fire exdinguisher
One slreicher
Flara gun wishells {suppfied upon request)
Gastec pump type gas detector wifuli range of H23 detector lubes
One air cylinder wiregulator and filler hose for briefing area #2
H2S and briefing area signs
Well condition signs and flags
Explosion-proof bug blower {provided upon requiest)
3 channe! alectronic monilor wiexplosion proof waming system
One $02 (Sulfur Dioxide) portable detector (supplisd if of when H2S is teing flared)

Adgitionat equipment - added as needed.



B. TYPE OF EQUIPMENT AND STORAGE LOCATIONS

1. There will be six Scott airline masks on location. Five will be located on the 7ig ficor
with access to the shale shaker, One will be located in the derrick. Each mask will have
an easily accessibie air line hose.

2. There will be seven 30-minute self-contained breathing apparatus on location. They
will be positioned as follows: one at Operator's representative’s trailer, cne at Teol
Pusher's traiter, one at Briefing Area #1 one at Briefing Area #2, one af rig dog house
stairway. one at mud logger's trailer and one at hopper area.

3, A Gastec, pump type. gas detector with low and high range detector tubes will be
tocated in the dogheuse

4. Two cleared, briefing areas wilf be designed as Safe Briefing Areas #1 and #2.

5. The Briefing Area most upwind is designated as Safety Briefing Area #1. Inan
emergency, personnel must assemble at this upwind area for instructions from their
supervisor.

6. The H2S Safely Trailer will contain 3 cascade system of (10) 380 C.£. air cylinders
that wiil provide a continuous air supply to air lines located on the rig. 1t will also contain
one resuscitator, cne 30 minute air pack and onae stretcher, one 38 unit first aid i, one
30# dry chemicai fire extinguisher, and will have a windsock or sireamer to indicaie wing
direction.

7. Two other windsocks will be installed so as to be visible from alfl pars of the Incation.

8. A well condition warning sign will be displayed at the location entrance to advise of
current operating conditions.

9. A fist of emergency telephone numbers will be kept on rig fleor, tool pusher's trailer,
the Operator's on-site sepresentative’s trailer and in the Salely Traiter.

10. A baricade will be avaiiable {o block the entrance lo location shouid an emergency
oceur. In most cases, 2 vehicle will be used to block the enfrance.

11, Ativee-channel H2S monitor will be located in the doghouse. The threa sensors wil
be inslalled:; one on the shale shaker, one in the celtar and one naar the bell nippie.

12. An undulating high and low pitch siren and Gght witt be installed on the derrick "A”
leg.

13. 1F H2S concentrations reach 10 ppm, an expiosion-proof bug blower {fan} witl be
installed under the rig floer 1o disperse possible accumutations of H2S.

14. Any ime il is necassary ta flare gas containing H2S, a Suifir Dioxide menitar will e
usaed to detarmine 502 concentrations

C. MAXIMUM NUMBER OF PEQPLE ON LOCATION AT ANY ONE TIME

1. There will be a maximum of 13 persons on focation al any one time, unless additional
respirators are provided during speciat operations where mere than 13 parsons will be o
tocation.




IV. OPERATING PROCEDURES

A. BLOWOUT PREVENTION MEASURES DURING DRILLING

1. Blowout Prevantion Requirements: All BOP equipment shall meet the American
Petroleun Institute specifications as to materials acceptable for H2S service and tested
accordingly (or to BLM specifications).

2. Drilling String Requirements: Al drill string components are to be of iaterial that
meets the American Petrolaun Institute's specificaticns for H25 service. All drill string
compenenis should be inspected to IADC critical service specifications prior to runaing in
wall,

B. GAS MONITORING EQUIPMENT

1. A continuous H2S detection system, consisting of three H2S detectors and an
audiblesvisval warning system will be in operation during all phases of this H28
Contingency Plan. The detection system will be adjusted and calibrated such that an
HM2S exposure of 10 ppm or higher {at any sensor) will trigger the visual portion {blinking
or rotating tight), and an H2S exposure of 15 ppm of higher (at any sensor) will krigger the
audible partion (wailing or yeiping siren} of the waring system (L.e., H2S continually
present at or above thresheld ievels). A trained operator or H2S supervisar will monitor
tha H2S detaclion system.

2. \When approaching or completing H2S formations, crewmembers may attach 8-hour
electronic H23 persenael monitors o their person.

3. Hand heid H25 samplting gas delectors will be used to check areas not covered by
automalic menitoring equipment,

C. CREW TRAINING AND PROTECTION

1. All personal working at the well site will be properly trained in accordance with the
general lrairing requirements outlined in the APt Recommended Praclices for Safe
Drilling of Wells Containing H25. The training will include, but not be limiead to, the
following:
a. General information about H23S and SO2 gases
b. Hazards associated with H2S and 502 gases
¢. Safety equipment on location
¢. Proper use and care of personal protective equipment
. Operational procedures in dealing with H2S gas
{. Evacuation procedures
g. First aid, reviving an H2S victim, toxicity, etc.
h. Designated Safe Briefing Areas
i. Budcy System
i. Regulations
k. Roviaw of Drilling Operations Plan

2. initial trairing shall be completed when drilling reaches a depth of 500" above of 3
days prior to penetrating {whichever comes first} e first zone containing or expected lo
conlain H2S.

3. Waeekly H2S and well control drilis for 2il personnel on each working crew shall he
conductad.

4. Safety Equipment: As outfined in the Safety Equipment index, H2S safaty protection
equipment will be available tofor assigned sach person on lecation.



0. METALLURGICAL CONSIDERATONS

1. Steel dri pipe used in H2S anvironments should have yield strength of 85,000 psi or
lass due to potential embrittlement problems. Drill stem joints near the top of the drilt
string are normally under the highest siress levels during drilling and do not have ihe
protection of alevated down hole temperalures. These factors should be gonsidered in
design of the drill string.

Precautions should be taken to minimize drilt string stress causad by conditions such as
excessive dogleg severity, improper torque, whip, abrasive wear or Lool joints and joint
imbalance. American Petroleum Institute, Bulletin RR 7G, will bs used as a guidetine for
drill string precauticns.

2. Corrosion inhibitors may be applied to the drill pipe or fo the mud sysiem as an
additional safeguard,

3. Blowout praventors shoukl meet or excead lhe recommendations for H25 service as
set forth in the latest edition of APL RI 53,

E. MUD PROGRAM AND TREATING

1. !t is of utmost importance that the mud ba closely monitored for detecticn of H2S and
refiability of the H2S treating chemicals.

2. ldentification and analysis of sulfides in the mud and mud filtrates will ba carried aut
per oparator’s prascribed procedures.

3. Tha mud system will be pre-treated with Zinc Carbonate, ironite Spange or similar
chemicats of H2S contral prior to drilling into the H2S bearing formation, Sufficient
quantities of corrosion inhibitor shouid be on location o treat the drill string during Orill
Stem Test Operations. Additionally, Aqua Ammoenia should be on hand ie treat the drill
sleing for crew protection, should H2$ be encounterad while trigping the drill string
following drill stem testing

F. WELL CONTROL EQUIPMENT

1. Fiare Systam
a. A flere system shalt be designed and installed to safely gather and burn H28
bearing gas.
b. Fiare lines shall be located as far from the operating site as feasible and in 2
maaner to compensate for wind changes.
¢. The flare line mouth shall be located not less then 150" from wallbore.
d. Flara lines shall ba straight unless targeted with ;unning tees.

2. Remote Controlied Choke: A remote controlied choke shalf be instalted for all H2S
drilling and where feasibla for completion operations. Aremote controlied valve may be
used in lieu of this requirement for completions operations.

3. Mud-gas separators and rotating heads shall be inslalled and operable for all
exploratory wells.,




V. OPERATING CONDITIONS

A Well Condition Sign and Flag will be posted on all access roads to the location. The
sign shall be lsgible and large enough to be read by all persons entering the well site and
be placed a minimum of 200", but no more than 500", from the well site to allow vehicles
to turn around at a safe distance prior to reaching the site.

A. DEFINITION OF WARNING FLAGS

2. Condition Yellow: Potential Danger. Any operalion where the possibility of
encountering H2S exists and in all situations where concentrations of H2S are detected
in the air below the threshold level (10 ppm).
a. Cause of condition:
*Circulating up drill breaks
*Trip gas after trip
*Circulating out gas on choke
“Poisonous gas present, but below threshold concentrations
*Drill stem test
b. Safety Action:
*Check safety equipment and keep it with you
“Be alert for a change in condition
*Follow instructions

a. Safely action:
“MASK UP. All personal will have protective breathing equipment with them.
All nonessential personnel will move to the Safe Briefing Area and stay there
until instructed to do otherwise. All essential personnel (those necessary to
maintain control of the well) shall wear breathing apparatus to perform
operations related to well control.

b. Order evacuation of local people within the danger zone. Request help from

local authorities, State Police, Sheriffs Dept. and Service Representative.

¢. The decision to ignite the well is the responsibility of the Operator's on-site

representative and should be made only as a last resort, when it is clear that:
*human life is endangered
“there is no hope of controlling the well under prevailing conditions

B. CIRCULATING OUT KICK (WAIT AND WEIGHT METHOD)
If it is suspected that H2S is present with the gas whenaver a kick is taken, the wait and
weight methed of eliminating gas and raising the mud will be followad (below):
a. Increase density of mud in pits to 'kill' weight mud.
b. Open choke and bring pump to initial circulating pressure by hoiding casing
pressure at original value until pump is up to predetermined speed.
¢. When initial circulating pressure is obtained on drill pipe, zero pump stroke
counter and record time.
d. Reduce drill pipe pressure from initial circulating pressure to final circulating
pressure by using pump strokes and/or time according to graph
e. When kil weight mud is at the bit, hold final circulating pressure until kill weight
mud is to surface.
f. When the well has been put on the choke and circulation has been established,
the following safety procedures must be initiated:
“delermine when gas is anticipated to reach surface
*move all non-essential personnel to Safe Briefing Area
*check out protective breathing apparatus to all remaining personnel
(apparatus is to be kept with them until the kick has been completely
circulated out)
“mud men will see that the proper amount of H2S scavenging chemical is in



V1.

the mud and recosd times checked
*ensure ignition flare is burning and valves are open to designated flare
stacks

C. CORING OPERATIONS IN H2S BEARING ZONES

1. Personal protective breathing apparatus will be worn from 10 to 15 stands in advance
of reirieving the core barrel. Cores to be transported should be sealed and raarked
indicating the presence of H2S.

a. Yellow Caution Flag will be fiown af the well condition sign.

b. The “NO SMOKING” rule will be enforced

D. DRILL STEM TESTING OF H2S ZONES

1. The DST subsurface equipment will be suitable for H2S service as recommended by
the API.

2. Drill stem testing of H2S zone wil be conducted in dayiighl hours.

3. All non-essential personnel witi be moved to an established safe area or off focation.

4. The "NO SMOKING” rule will be enforces.

5, DST fiuids wili be circulated through a remota controlled choke and a separator to
parmit flaring of gas. A continuous pilot light will be used.

6. A yellow or red flag will be flown at entrance to location depending on present gas
condition.

7. ¥ warranted, use Aqua Ammonia for neutralizing the toxicity of H2S from drill string.
Aqua Ammonia should be on focation even if not usad for DsT,

8. On corpletion of DST, if H2S contaminaled formation fluids or gases are present in
deill string, fioor workers will ba masked up before test vaive is ramoved from drill siing

and continue *mask on” condition unii such time that readings in work area do not
excead 15 ppm of H25 gas.

EMERGENCY PROCEDURES

A. SOUNDING ALARM

1. The fact is io be inslifed in the minds of all rig personne! that the sounding of the
alarm means only one thing - H28 15 PRESENT and everyong is to procead 1o his
assigned slation and ke contingency plan is put into effect.

B. DRILLING CREW ACTIONS

1. All personnet will don their protective breathing apparatus, The driller wilt lake
necessary pracautions as indicated in operaling procedures.

2. The Buddy system will be implemented. All personnel will act upon direstions from
the Operator's on-site representative.

3. If there are non-essential personnel on location, they will move off lecation.

4. Entrance to the location will be patrolled, and the proper well condition flag will be
displayed at the enirance to the location.

C. RESPONSIBILITIES OF PERSONNEL




1. In order to assure the proper execution of this plan, it is essential that one person be
responsitle for and in complete charge of implernenting these procedures. The
responsibe person wil be as follows:

a. The Operator's en-site reprasentative (consultant) or his assistanl.

b. Contract Teol Pusher.

D. STEPS TO BE TAKEN

1. Contact the main office(s) of the Operator &/or the Rig Contractor as listed in this plan
below (by the quickest means of communications):

2. An assigned crewmember wilt blockade the entrance Lo the location. No unauthorized
personnel will be allowed entry into the location.

3. The Operator's on-site representative will remain on location and attempt to regain
controf of the well.

4. The Rig Contractor's #ig superintendent will begin evacuation of those persons in
immediate danger. He will begin by telephening residents in the danger zone. in the
avent of no contact by telephane, the tool pusher will proceed at once to each dwelling
for a persen-to-person contact, ia the event the fool pusher cannot leave the location, he
will assign a responsible crewmember to proceed in the evacuation off focal residents.
Upon arrival, the Sheriff's Department and safty equipment contractor's persormneai will aid
in further evacuation,

E. COMPANY & CONTACT PERSONNEL

1. Cperator's Drifling Supt Office 406-482-6808
Kal Beckman Home 701-572-8057

Cell 701-570-2536
2. Operator's Drilling Enginesr Office 405-319-3285
Ross Lubbers Home 405-513-5955

Celi 405-659-8563
3. Patterson Drlling Supt Cifice 701-483-6640
Jobhn Hlebechuk Cell 701-260-2904
4. Nabors Drilling Supt Ofiice 701-572-6704
Scott Reid Home 701-385-4697

Ceil 701-848-6227

5. Pefroleum Experience -- Drilling Consultanis
Pete Peterson Office 701-774-8357



F. LEAK IGNITION

Leak Ignifion Procedure: (used to ignite a feak in the event it becomes necessary o
protact the pubiic)

1. Two men. the Operator's on-site representalive and the Contractor's Drlg
Superintendent or safely equipment provider's representative, wearing self-contained
pressure demand air masks must determine the perimeter of the flammable area. This
should be done with one man using an H28 detector and the other one using a
flammabie gas detector. The flammabie parimeter should be established at 0% to 40%
of the fower flammabie limits.

2. Afler the flammable perimater has been established and all employees and citizens
have been removed from the area, the ignition team should move to the up-wind area of
the leak parimeter and fire a flare into the area. If the leak isn't ignited on the 1st
attempt, move in 30 - 40 feet and fire again. Continue moving in and firing until the leak
is ignited or the flammable gas detector indicates the ignition team is moving into the
hazardous area. If trouble is incureed in igniting the leak by firing toward the leak, Iry
firing 40 - 96 feet to each side of the area where you have been firing. If still no ignition is
accomplished, ignite the copper line burner and push It into the leak area. This should
accomplish ignition. T lgnilion is not possible due fo the makeup of the gas, the toxic
leak perimeter must be established and mainfgined Lo ensure evacualion is compisted
and continue until the emergency is secure.

3. The following equipment and man-power will be required te support the ignition team:

. One flare gun.

. Four pressure demand air packs.

. Two nylon ropes tied to the ignition team.

. Two mean in a clear arez equipped with air packs.
. Porable butane botile wilh copper line.

@ o0 oTon

4. The person with the final authority will then ignite the weil,

G. GENERAL EQUIPMENT

1. Two areas on the location will be designated as briefing areas. The one lhatis
upwind from the well will be designated as the “Safe Briefing Area” or "Briefing Araa #1".
2. in the case of an emergency, personnet will assembie in the upwind area as per priot
instructions from the operator's represeniative.

3. The H2S trailer provided by the safely conlractor will contain 10 air eylinders, a
resuscilalor, one 30 minute air pack and wil have a windsock.

4. Two other windsocks will be installed.
5. A conditicn warning sign will be dispiayed af the location entrance.

6. A list of emergency telephong numbers will be kept on the rig floor, tool pushar's
trailer and the Cperator's on-site reprasentative’s trailer.

7. Two barricades will be available to block the entrance to location.
8. An undulating high and low pitch siren will be installed.

9. Altelephone ling or mobile phone wilf be available at the well site for incoming and
ouigoing communications.




Vi, APPENDIX
A, EMERGENCY & MEDICAL FACILITIES:

NORTH DAKOTA EMERGENCY ASSISTANCE: 800-472-2121
AMBULANCE SERVICE:

BELFIELD, ND 911
DICKINSON, ND o11

SIDNEY, MT 406-488-2100
TIOGA, ND 701-664-2200
WILLISTON, ND 911
WATFORD CITY, ND 701-444-3516
KILLDEER, MANNING, ND 911
HOSPITALS:

SIDNEY HEALTH CENTER - SIDNEY, MT 406-488-2100
MERCY MEDICAL CENTER - WILLISTOM, MD 701-774-7400
McKENZIE COUNTY MEMORIAL HOSPITAL - WATFORD CITY 701-842-3000
ST. JOSEPH'S HOSPITAL - DICKINSON, ND 70%-225-7200
TICGA MEDICAL CENTER 701-568-3626

B. LAW ENFORCEMENT AND FIRE FIGHTING AGENCIES

POLICE or SHERIFF:

BELFIELD, ND 911
DICKINSON, ND 91

SIONEY, MT 911 OR 406-433-2809
MCKENMNZIE COUNTY 701-444-3634
TIOGA - WILLIAMS COUNTY 911 OR 701-664-2514
WATFORD CIY, ND 911 OR 701-842-2400
MANNING, ND SHERIFF 911 OR  701-573-4449
FIRE:

ALEXANDER, ND 911
ARNEGARD, NO 701-586-3500
BELFIELD, ND 911
DICKINSON, ND 911

SIDNEY, MT 406-433-1122
TIOGA, ND 701-664-2200
WATFORD CITY, ND 701-842-3516
WILLISTON, ND 911

C. WELL CONTROL SPECIALISTS:

B00TS AND COOTS 713-931-8884
RED ADAIR COMPANY INC 713-464-0230
WILD WELL CONTROL 701-353-5481



D: GOVERNMENTAL AGENCIES:
STATE WATER COMMISSION
NDIC:

CHIEF ENFORCEMENT OFFICER
STATE GEOLOGIST

NORTH DAKOTA STATE DEPARTMENT OF HEALTH:

DIVISION OF ENVIRONMENTAL ENGINEERING

DIVISION OF WATER &POLLUTION CONTROL:
BISMARCK, ND

DISTRICT FOREST SERVICE RANGER!
DICKINSON, ND

MEDORA, ND

WATFORD CITY, ND

BUREAL OF LAND MANAGEMENT:
DICKINGON, ND

U.8. CORPS OF ENGINEERS:
RIVERDALE, ND

QOil- SPILLS DISASTER REPORTING:

E. RADIO & TELEVISION STATIONS:
KEYZ AM 660

KYYZ FM 96.1

KDIX

KRRB-FM

KUMY TV

KXMD TV

KQCH TV

701-224-4940

701-224-2969
T01-777-2231

701-224-2348

701-224-2375

701-225-5181
701-623-4466
701-842-2303

701-225-9148

701-654-7411

800-424-8802

701-572-5371
701-572-3911
704-225-5133
7G1-227-1222
701-572-4676
TOA-572-2345
701-225-8843
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XTO ENERGY, INC.
IBIR YoungBear 31X-9
BIA Lease # 7420A48797
NWINEY, Section 9, TT48N, R92W
Dunn County, North Dakota

I MULTI-POINT SURFACE USE & OPERATIONS PLAN “

B.

Al

EXISTING ROADS -

1. The proposed well site is staked and four (4) 200-foot reference stakes are present.

2. From Mandaree, North Dakota proceed in an casterly direction along BIA 12

approximately 135 miles fo the begimning of the proposed access road to the
southwest; follow road flags in a southwesterty direction approximately 0.8 miles to the
proposed location

3. Access roads - All roads are labeled on Topo Maps A and B.

4. Existing roads will be maintained and kept in good repair during all drilling and
completion operations associated with this well.

3. Total distance from Mandarce. ND to the proposed well location is approximately 16.3
miles.

PLANNED ACCESS ROADS - Refer to Topo Map “B™

Approximately 0.8 miles of new road construction will be required for access to the
proposed FBIR YoungBear 31X-9 well location.

1. Width - fourteen {14) foot running swiface with a sixteen (16) foot sub-grade, crowned
and ditched.

2. Construction standard - the access road will be constructed in accordance with roading
guidelines established for oil & gas exploration and development activities as referenced
in the joint BLM/USES publication:  Surfiuce Operating Standards for Qil and Gas
Exploration and Development, Fourth Ldition and/or BLM Gold Book.

All topsoil wifl be stripped from the access road route prior to performing any further
construction activities thercon. The salvaged topsoil will be stockpiled apart from
subsoil materials for future reclamation of the access road right-of-way. The topsoil will
e covered in matting andior seeded o prevent erosion and maintain fertility.

I soils along the access road route are dry during construction, water will be applied to
the road surface to facilitate soil compaction and minimize soil loss as a result of wind
erosion.

3. Maximwmn grade - eight (8) percent or less.

4. Turnouts - as deemed necessary
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3.

9.

Drainage design - the access road will be upgraded and maintained as necessary to
prevent sofl erosion and accommodate all-weather traffic. Road will be crowned and
ditched with water turnouts installed as necessary te provide for proper drainage along
the access road route.

Culverts, cuts and fills - five (5) culverts will be installed as depicled on Topo Map B.

Surfacing material - the access road will be surfaced with gravel or scoria purchased
from a local contractor having a permitted source of materials within the general area, as
required by the Authorized Officer, Burcau of Indian AlTairs.

Cates, caftle guards or fence cuts - two (2} caftle guards will be required: one af the
enfrance of the location as the entire location will be fenced for drilling and completion
operations and one at the beginning of the proposed access road as depicted on Topo
Map B.

a. The cattle guards wifl be installed in accordance with roading guidelines
conlained in the joint BLM/USTS publication: Surface Operating Standards for
il and Gas Fxploration and Development, Fourth Edition and/or BLAM Gold
Book.

b. Oune fence cut will be made in an existing fence at the beginning of the proposed
aceess road. Refer 1o Tope Map B for the location of the cattle guards and fence
cut,

Road maintenance - the road surface and shoulders will be kept in a safe and useable
condition and will be maintained in accordance with the original construction standards.

All drainage ditches and culverts will be kept clear and free-flowing, and wili also be
maintained in accordance with the original construction standards.

The access road 1‘i§i1£-0f—way will be kept free of trash during afl operations,

10. The proposed access road route has been centerline staked.

€. EXISTING WELLS WITHIN A ONE (1) MILE RADIUS -

1.

Existing Wells - Refer to Topo Map C showing the location of the proposed well and
the point of radius for the one mile area of review,

a. Water wells - none known
b. Abandoned wells -one(l)

¢. Temporarily abandoned wells - none known
d. Disposal wells - nene known
2. Dritting wells - none known
f. Producing wells - none kiown
g. Shut-in wells - none known
h. Injection wells - hone kinown

. Monitoring wells - none known
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D. LOCATION OF EXISTING AND/OR PROPOSED FACILITIES OWNED BY XTO
ENERGY, INC. WITHIN A ONE (1) MILE RADIUS

1. Existing Facilities

a. Tank baiteries - none.
b. Production facilities - none.
¢. Oil gathering lines - none.

d. Gas gathering lines - none.
2. New Facilities Contemplated

a.  All production facilities will be located on the distarbed portion of the well pad and
at a minimum of twenty (25) feet from the toe of the back slope or top of the fill
slope. See Figure #1 and Figure #2 for plats depicting the original contours of the
location and the proposed cuts and fills and the typical cross sections for the
location.

b. Production facilities will require a working area approximately 300" X 5007 in size
and will generally consist of a pumping unit at each well head, fank battery, heater-
treater and emergency/flare pit.

A berm will be constructed completely around those production facilities designed
to hold fluids (i.e., production tanks, produced water tanks and/or heater-treater).
These berms will be constructed to hold >110% of the capacity of the largest tank
plus one full day’s production, and is independent of the back cut. See Figure #3
for a diagram of the proposed facilities.

Load out lines will be located within the tank battery berm and will have a drip
barrel with steel mesh guard installed under the outlet.

3. Prior to the commencement of drilling operations, the FBIR YoungBear 31X-9 well
location will be fenced, having four (4) strands of barbed wire held in place by metal
side posts and wooden corner “H braces in order to protect both livestock and wildlife,

4, During drilling and subsequent operations, all equipment and velicles will be confined
to the access road and any additional arcas which may be specified in the approved
Application for Permit to Drill.

3. Reclamation of disturbed areas no longer needed for operations will be accomplished by
grading, leveling and seeding as reconumended.

E. LOCATION AND TYPE OF WATER SUPPLY

1. Fresh water for use in drilling operations will be obtained from the water supply close to
the town of Killdeer, North Dakota.
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F.  SOURCE OF CONSTRUCTION MATERIALS

1.

Any construction materials (gravel or scoria) which may be required for surfacing of the
drill pad will be obtained from a private contractor having a previously approved source
of materials within the general area.

G, METHODS OF HANDLING WASTE MATERIALS

1.

Cuttings - the drilled cuttings will be deposited in the cultings pit as shown on Figure #3
and Figure #6. The cuttings pit will be designed to prevent the collection of surface
runoff and will be constructed entirely in cut section of the well location (see Figure #1).
if active drilling is not oceurring, the cuttings pit will have nylon netting placed over the
entire pit to prevent migratory birds and other wildlife from entering the pit. A
masimum mesh size of 1.3 inches will altow for snow loading and will exclude most
birds. The netting will be placed at least five feot from the top surface of any pit fluids
to prevent the mesh from sagging inlo the fuids during snow loading events or high
winds. The cultings pil will be appropriately fenced to prevent access by persens,
wildlife or livestock. Three non-working sides will be fenced during drilling operations
and the fourth side will be fenced once drilling and/or completion rigs have been moved
off location. If completion does nol occur immediately subsequent to drilfing
operations, the fourth side will be fenced immediately upon drilking rig release.

Reclaiming and backfifling will occur when completion operations are finished by
solidifying with fly ash and burial in accordance with North Dakota rules and
regulations.

Drilling fluids utilized in the fresh water mud systems will be contained in steel tanks.
Drilling fluids utilized in the oii-based mud system will be contained in steel tanks on
location. Puring drilling, there wiil be a 27 berms surrounding the oil based mud tanks.
All free fluid will be reclaimed from the cuttings pit before solidification,

Produced fluids - liquid hydrocarbons produced during completion operations will be
placed in test tanks on the location.

Any spills of oil, gas, salt water or any other potentiaily hazardous substance will be
cleaned up and immediately removed 1o an approved disposal site.

Sewage - portable. self-confained chemical toilets wifl be provided for human waste
disposal. As reguired, the toilet holding tanks will be pumped and the contents disposed
of in an approved sewage disposal facility.

Garbage and other waste material - all garbage and non-flammable waste materials will
be contained in a seff contained, portable dumpster or trash cage. Upon comptletion of
operations, or ag needed, the accumulated trash will be hauled off-site to a state
approved sanitary landfiil.

Used motor oil {change oif) will be placed in ¢losed containers and disposed of at an
authorized disposal site.

No trash will be placed in the reserve pit.
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H.

L

J

6. Immediately after removal of the drilling rig, all debris and other waste materials not
contained in the trash cage will be cleaned up and removed fromt the well location. No
potentially adverse materials or substances will be left on the location.

7. Hazardous Materials ~ X'TO Energy, Inc. maintains responsibility for recognizing and
handling hazardous materials. All hazardous materials will be handled in an appropriate
manmer lo minimize the potential for leaks or spills to the environment. All spills of
reportable quantity will be contained, reported and cleaned up in accordance with State
and Federal regulations.

ANCILLARY FACILITIES
None anticipated.
WELLSITE LAYOUT

1. Figure #1 shows the drill site layout as staked. Cross-scctions have been drafled to
visualize the planned cuts and fills across the proposed well location (refer to Figure
#2). All topsoil will be stripped front the location (including areas of cut, fill, and/or
subsoil storage) and stockpiled in two separate areas for future reclamation of the well
site. The topsoil will be covered in inatting and/or seeded to prevent erosion and
mainiain fertility.  Best Management Practices including matting and straw
booms/waddles will be used to aid in prevention of soil erosion. Fill slopes shall be
covered in matting immediately.

2. Figure #5 is a diagram showing a typical location layout. No permanent living facilities
are planned on the FBIR YoungBear 31X-9 well location.

3. All equipment and vehicles will be confined to the approved areas in this Application
for Permit to Drill (i.e., access road, well pad, spoil and topsoi! storage areas).

4. The cuttings pit will be lined with & minimum 12 mil liner and designed to maintain a
two foot free board. See Figure #7 for a spec sheet on the proposed liner,

e

Prior to the commencement of drilling operations, the entire weil location will be fenced
with four (4) strands of barbed wire. The fencing will be maintained until such time as
the well bore has been physically plugged and abandoned and the well location has been
successfully reclaimed.

6. Any hydrocarbons on the pit will be removed as soon as possible after drilling
operations are completed,

PLANS FOR SURFACE RECLAMATION

1. Rat and mouse holes will be backfilled immediately upon release of the driiling rig from
the focation.

2. The cuttings pit will be solidified with fly ash as soon as possible after rig release and
the liner will be folded over and the cuttings buried on site.
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3. Preducing Operations:

a. Backfilling, leveling and re-contouring are plantied as soon as possible after
cessation of drilling and completion operations.

b. All disturbed swrfaces (including the access road and well pad areas) will be
resecded using a seed mixture 1o be recommended by the Authorized Officer,
Bureau of Indian Affairs in consultation with the surface allottee as appropriate.

4. Abandoned Well Location:

a. Upon final abandonment of the well tocation, both the access road and well location
will be restored to approximately the original ground contour(s) by replacing the il
material into the cut and over the back slope.

K. SURFACE OWNERSHIP

The well site and access road are situated on two allotled surface estates within the Fort
Bertheold Indian Reservation, Allotment Number 1021A and 1013A. The allottees of these
lands are as {ollows:

Leo N, Baker
Mandarce, NI 58757

Theresa C, Bluhm
846 Perce Butler Rd.
St Paul, MN 35104

Fred C. Bluhm, Jr.
1708 Spruce Place
White Bear Lake, MN 35110

Anne M. Bluhm
2708 Spruce Place,
White Bear Lake, MN 35110

Mark F. Bluhm
10 Juniper Curb
Landfall, MN 35128

Rayna Gachupin
P. O, Box 396
Jemez Puceblo, NM 87024

Three Aftiliated Fribes
404 Frontage Road
New Town, ND 58763

Stephamie Young Bear
Address Unknown
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1.

Rhine James Hunts Along
P.O. Box 676
Mandaree, NIJ 58757

OTHER INFORMATION

1. Surface Use Activities:

a&.

The primary surface use is for livestock grazing.

2. Proximity of Water, Occupied Dwellings, Archacological, Historical or Cultural Sites:

.

The closest source of permanent water is Lake Sakakawea, which is located
approximately 3 miles east of the proposed well location.

NTO Energy, Inc. will be responsible for informing all persons associated with this
project that they will be subject to prosecution for damaging, altering, excavaling or
removing any archacological, historical, or vertebrate fossil objecls or site(s).

If archacological, historical or vertebrate fossil materials are discovered, XTO
Enecgy, Inc. will suspend all operations that further disturb such materials and
immediately contact the Authorized Officer.  Operations will not resume until
written authorization to proceed is issued by the Authorized Officer.

Within five (3) working days the Authorized Officer will evaluate the discovery and
inform XTO Energy, Inc. of actions that will be pecessary 1o prevent loss of
significant cultural or scientific values.

KTO Energy. Ine. witl be responsible for the cost of any mitigation required by the
Authorized Officer. The Authorized Officer will provide technical and procedural
guidelines for the conduct of mitigation. Upon verification from the Authorized
Olficer that the required mitigation has been completed, XTO Energy, Ine. will be
allowed to resume operations.

3. Additional Requirements for Operations on Surface Estale Administered by the Bureau
of ndian Atfairs:

a. XTO Energy, Inc. will be responsible for weed control on disturbed areas within
the exterior limits of this pemmit and will consult with the Authorized Officer,
Burean of Indian Affairs and/or local authorities for acceptable weed control
measures,




Lessee’s or Operator's Representative and Certification

FBIR YoungBear 31X-9
NWNE, Sec. 9-T148N-R92W
Punn County, North Dakota

Lease No, 7420A48797

OPERATOR

ATO Energy, Inc.

7114 W. Jefferson Ave., Suite 305
Denver, Cotorado 80235
303.969.8280

OPERATOR’S REPRESENTATIVES

Permit Mattars: J. Michael Warren {303.963.8243)

Crilling Matters: Ross Lubbers (405-319-32885)

Completion Malters: Doug McCrady (303.969.8280)

On-Site Mesting Representative: Kat Beckman (406.452.4000)

CERTIFICATION

| hereby certify that |, or someone under my direct supervision, have inspected the drill site and
access route propesed herein; that § am familiar with the conditions which currently exist; that |
nave full knowledge of stale and Federal laws applicable to this operation; that the statements
made in this APD package are, to the best of my knowledge, true and correct; and that the work
associated with the operations proposed herein will be performed in conformity wilh this APD
package and the terms and conditions under which it is approved. { also certify that |, or the
company | represent, am responsible for the operations conducted under this application. These
staternents ate subject to the provisions of 18 U.S.C. 1001 for the filing of false statements.

Executed this /2 day of ﬂévmér L2008

e

Name; J. Michael Warren

Position Tille: Regulatory Coordinator
Telephone: 303-863-8243
mike_warren@xtoenergy.com

Field Representative: Kal Beckman
Address: P. Q. Box 1589, Sidney, MT 59270
Phone: 408-482-4000 Ext 107

kal _beckmangixloenergy.com
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XTO ENERGY, INC.
FBIR YOUNGBEAR #31x-9
SECTION 9, T148N, R92W, Sth P.M.

Uintah Engineering & Land Surveying
85 South 200 East Vernal, Utah 54078
(435) 7890-1017 * FAX (435) 780-1813
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XTO ENERGY, INC.
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FBIR YOUNGBEAR #31x-9
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ARBROXIMATE ACREAGES
WELL SHTE DISTURBANCE = £ 74471 ACRES
ALCESS FOAD DISTURBANCE = o B.126 ACKES
FOTAL = == 13567 ACRES

APPROXIMATE YARDAGES

(8"} Topscil Stripping = 4,510 Cu. ‘Yds.

Rermaining Lonation = 46,250 Tu. Yds.

Cattings #it Cut = 2810 Cu. Yds.
TOTAL CUT = 531570 CU.YDS.

FiL = J0650 CUYDS.

* NOTE:
FLL QUANTITY INCLUDES
HE FOR COMEACTION

EXCESS MATERIAL
Topsell & Pit Backdil
{1/2 PR vol.}
EXCESS UNBALANCE = 16,950 Cu. Yda
{After Interim fchabilitation}
UINTAH ENCINEERING & LAND SURVEYING
£#5 So. 200 Rust * Vernal, Uteh 84078 * (435) 789—1047

=22 8580 Tu. Yds,
= 35,820 Cu. Tds
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XTO ENERGY, INC. -
2 | FIGURE #4|
,@/ TYPICAL ROAD ACCESS FOR #
SCALE: NONE
FBIR YOUNGBEAR #31x—9 DATE: 08~08-10
GRID NORTH SECTION 9, T148N, R92W, 5th P.M. DRAWN BY: PM.
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Location Schematic

FBIR YoungBear 31X-9

Location: NW NE Sec 9, 14BN-92W
Footage: 304 ft FNL, 2575 fi FEL
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Figure #7

LORTEX 12 MIL LINER

Woven Reinforcad High Density Polyathylene Fabric Coated With Low Density Polyethylene

PHYSICAL PROPERTIES AND SPECIFICATIONS

CONSTRUCTION:

FABRIC GRADE:

STANDARD COATING COLORS:

STANDARD COATING THICKNESS:

TOTAL THICKNESS:
NCMINAL WEIGHT:

NOMINAL TENSILE STRENGTH:

TEAR STRERGTH:

MULLEN BURST STRENGTH:

HYDROSTATIC RESISTANCE:

FLEX ASRASION:

PUNCTURE RESISTANCE:

IDENTIFICATION:

12xD86 count per square inch
Warp 950 Denier @ 50

Fill 1900 Denier & 100

Industrial, Carbon Biack

Black

12 Mils +/- .15 mil each side LDRE
12 Mils +/- .5 mil

5.3 oz/ sguare yard

160 Ibs W x 14C lbs Filt
ASTM 1682-84 (Grab)

46 los W x 49 fbs Fill
ASTM 2261-71 (Tongue)

325 psi
ASTM D751-73

125 psi
ASTM D1682-63

5000+ gycles W 5000+ cycles Fill
ASTM D1175-71

40 pounds
FTMS 1018 method 2085

Printed in white ink “12 Mil* on 36 inch repeat



XTO ENERGY, INC.
FBIR YOUNGBEAR #31x-9

LOCATED IN DUNN COUNTY, NORTH DAKOTA
SECTION 9, T148N, R92W, 5th P.ML

[LOCATION STAKE

[CORNER #1]

PHOTO: VIEW FROM CORNER #1 TO LOCATION STAKE CAMFERA ANGLE: EASTERLY

e L R Ll

PHOTO: VIEW FROM BEGINNING OF PROPOSED ACCESS CAMERA ANGLE: SOUTHERLY
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Appendix B

Ecological Site Photographs

YoungBear 31X-9 Well Pad and Access Road Environmental Assessment
XTO Energy



Photo 1: Corner #1 Looking west. UTM Coordinates:
N5281678 E694589

Photo 3: Corner #2 Looking southwest (Radius).
UTM Coordinates: N5281758 E694587
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Photo 5: Corner #3 Looking north. UTM Coordinates:
N5281759 E694645
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Photo 2: Corner #1 Looking north.
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Photo 6: Corner #3 Looking east.
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Photo 4: Crner #2 Loking sotheast (Radius).




Photo 7: Corner #4 Looking east. UTM Coordinates:

N5281760 E694694

Poto 9: Corner #5 and #6 at the Center looking

northeast. UTM Coordinates: N5281681 E694697
5’ - ¥
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Photo 11: Corner #7 Looking north. UTM
Coordinates: N5281594 E694699

s

Photo 10: Corner #5 and #6 at the Center looking
south.

Photo 12: Corner #7 Looking south.
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Photo 13: Corner #8 Looking south, UTM
Coordinates: N5281593 E694649

Photo 14: Corner #8 Looking west.

Photo 15: Corner #9 Looking south. UTM
Coodintes: N5281588 E694591
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Photo 17: Ecological Site #1 — Thin claypan. UTM Photo 18: Ecological Site #1 — Thin claypan. Soil pit
Coordinates: N5281720 E694687 on pad site looking north. NW1/4NE1/4 Section 9,

TI48N, R92W.
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Photo 20: Ecological Site #2 — Clayey. Soil it on pd
site. SW 1/4ANE1/4 Section 9, T148N, RO2W

Photo 19: Ecological Site #2 — Clayey. Soil pit on pad
site. UTM Coordinates: N5281616 E694691

Photo 21: Ecological Site #3 — Loamy overflow. Soil  Photo 22: Ecological Site #4 — Clayey. Soil pit on pad
pit area on pad site. UTM Coordinates: N5281671 site. UTM Coordinates: N5281723 E694594.
E694660. SE1/ANW 1/4 Section 9, TI148N, RO2W

Photo 23: Ecological Site #4 — Clayey. Soil piton pad  Photo 24: Ecological Site #5 — Shallow loamy. Soil pit
site. NE1/4NW 1/4 Section 9, T148N, R92W on access road. UTM Coordinates: N5281872

E694699.
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Photo 25: Ecological Site #5 — Shallow loaxﬁy.
Looking northeast. NE1/4ANW 1/4 Section 9, T148N,

Photo 27: Ecological Site #6 - Clayey. Soil pit on
access road looking northwest. SW1/4SW 1/4SE1/4
Section 4, T148N, R92W.

Photo 29: Ecological Site #7 - Sandy. Soil pit on
access road looking northeast. NW 1/4SW 1/4SE /4
Section 4, T148N, R9O2W

Photo 26: Ecolgicl Site #6 — Clayey. Soil pit on
access road. UTM Coordinates: N5282178 E694784.

Yiaf20,
"“'A«,aﬁ&g_
Access 4
SoiL 444

Sty

Photo 28: Ecological Site #7 - Sndy. Soil pit on
access road. UTM Coordinates: N5282265 E695239
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Date: August 21, 2010 Slope: 9 PercentAspect: South

Resource Area: YoungBear 31X-9

Legal Description: NW 1/4NE1/4 Section 9, T148N, R92W

UTM Coordinates: N5281720 E694687
Ecological Site: Thin Claypan
Site # 1- Well Pad

Community Type: Blue grama, Slender wheatgrass, Silverleaf scurfpea, Cudweed sagewort, Western

snowberry

Plant Composition
Common Name

GRASSES

Red threeawn

Blue grama

Buffalograss

Thickspike wheatgrass

Slender wheatgrass

Green needlegrass

Switchgrass

Weslern wheatgrass

FORBS/LEGUMES

Common yarrow

Cudweed sagewort

Milkweed

White prairie aster

Purple prairie clover

Black samson

Curlycup gumweed

Dotted gayfeather

Western red lily

Biscuitroot

Mint

Woolly indianwheat

Silverleaf scurfpea

Common groundsel

Goldenrod

American vetch

INVASIVES/WEEDS

Bull thistle

Flodman's thistle

Yellow sweetclover

Scotch thistle

Kentucky bluegrass

Common dandelion

Western salsify

SHRUBS/TREES

Silver sagebrush

Hawthorn

Green ash

Broom snakeweed

Plains pricklypear

Common snowberry

Scientific Name

Aristida longiseta

Bouteloua gracilis

Bouteloua dactyloides

Elymus lanceolatus

Elymus trachycaulus

Nassella viridula

Panicum virgatum

Pascopyrum smithii

Achillea millefolium

Artemisia ludoviciana

Asclepias spp.

Aster falcatus

Dalea purpurea

Echinacea angustifolia

Grindelia squarrosa

Liatris punctata

Lilium philadelphicum

Lomatium spp.

Mentha spp.

Plantago patagonica

Psoralea argophylla

Senecio vulgaris

Solidago spp.

Vicia americana

Cirsium vulgare

Cirsium flodmanii

Melilotus officinalis

Onopordum acanthium

Poa pratensis

Taraxacum officinale

Tragopogon dubius

Artemisia Cana

Crataegus spp.

Fraxinus pennsylvanica

Gutierrezia sarothrae

Opuntia polyacantha

Symphoricarpos albus
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Western snowberry Symphoricarpos occidentalis
Poison ivy Toxicodendron rydbergii

Date: August 21, 2010 Slope: 12 PercentAspect: Southwest

Resource Area: YoungBear 31X-9

Legal Description: SW1/4NE1/4 Section 9, TI48N, R92W

UTM Coordinates: N5281616 E694691
Ecological Site: Clayey
Site # 2 — Well Pad

Community Type: Blue grama, Slender wheatgrass, Green needlegrass, Cudweed sagewort, Western

snowberry

Plant Composition
Common Name

GRASSES

Red threeawn

Blue grama

Prairie junegrass

Green needlegrass

Switchgrass

FORBS/LEGUMES

Rock cress

Green sagewort

Cudweed sagewort

White prairie aster

Beeplant

Purple prairie clover

Curlycup gumweed

Dotted gayfeather

Biscuitroot

Mint

Woolly indianwheat

Silverleaf scurfpea

Prairie coneflower

Goldenrod

Clover

INVASIVES/WEEDS

Mustard

False flax

Kentucky bluegrass

Western salsify

SHRUBS/TREES

Fringed sagewort

Plains pricklypear

Prairie rose

Common snowberry

Scientific Name

Aristida longiseta

Bouteloua gracilis

Koeleria macrantha

Nassella viridula

Panicum virgatum

Arabis spp.

Artemisia dracunculus

Artemisia ludoviciana

Aster falcatus

Cleome serrulata

Dalea purpurea

Grindelia squarrosa

Liatris punctata

Lomatium spp.

Mentha spp.

Plantago patagonica

Psoralea argophylla

Ratibida columnifera

Solidago spp.

Trifolium spp.

Brassica spp.

Camelina crantz

Poa pratensis

Tragopogon dubius

Artemisia frigida

Opuntia polyacantha

Rosa arkansana

Symphoricarpos albus




Date: August 21, 2010 Slope: 9 PercentAspect: Southwest

Resource Area: YoungBear 31X-9

Legal Description: SE1/4NW 1/4 Section 0 T148N, R92W

UTM Coordinates: N5281671 E694660

Ecological Site: Loamy Overflow

Site # 3 — Well Pad

Community Type: Slender wheatgrass, Kentucky bluegrass, Goldenrod, Western snowberry, Green

ash

Plant Composition
Common Name

GRASSES

Blue grama

Scientific Name

Slender wheatgrass

Bouteloua gracilis

Plains muhly

Elymus trachycaulus

Green needlegrass

Muhlenbergia cuspidata

Sandberg bluegrass

Nassella viridula

Little bluestem

Poa secunda

FORBS/LEGUMES

Schizachyrium scoparium

Cudweed sagewort

Milkweed

Artemisia ludoviciana

Milkvetch

Asclepias spp.

Sunflower

Astragalus spp.

Western red lily

Helianthus spp.

Mint

Lilium philadelphicum

Silverleaf scurfpea

Mentha spp.

Goldenrod

Psoralea argophylla

INVASIVES/WEEDS

Solidago spp.

Wavyleaf thistle

Yellow sweetclover

Cirsium undulatum

Kentucky bluegrass

Melilotus officinalis

SHRUBS/TREES

Poa pratensis

Green ash

Prairie rose

Fraxinus pennsylvanica

Common snowberry

Rosa arkansana

Western snowberry

Symphoricarpos albus

Poison ivy

Symphoricarpos occidentalis

Toxicodendron rydbergii
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Date: August 21,2010 Slope: 9 PercentAspect: West

Resource Area: YoungBear 31X-9

Legal Description: NE1/4ANW 1/4 Section 9, T148N, R92W

UTM Coordinates: N5281723 E694594
Ecological Site: Clayey
Site # 4 — Well Pad

Community Type: Blue grama, Green needlegrass, Cudweed sagewort, White prairie aster, Curlycup

gumweed

Plant Composition
Common Name

GRASSES

Blue grama

Sideoats grama

Prairie sandreed

Pen sedge

Bearded wheatgrass

Needleandthread grass

Western wheatgrass

Little bluestem

FORBS/LEGUMES

Common yarrow

False dandelion

Rose pussytoes

Green sagewort

Cudweed sagewort

Groundplum milkvetch

White prairie aster

Purple prairie clover

Black samson

Curlycup gumweed

Sunflower

Hairy goldenaster

Dotted gayfeather

Hood phlox

Woolly indianwheat

Silverleaf scurfpea

Prairie coneflower

Common groundsel

Goldenrod

Scarlet globemallow

INVASIVES/WEEDS

Mustard

Flodman's thistle

Yellow sweetclover

Kentucky bluegrass

Tall tumblemustard

SHRUBS/TREES

Silver sagebrush

Fringed sagewort

Prairie rose

Common snowberry

Western snowberry

Scientific Name

Bouteloua gracilis

Bouteloua curtipendula

Calamovilfa longifolia

Carex pensylvanica

Elymus caninus

Hesperostipa comata

Pascopyrum smithii

Schizachyrium scoparium

Achillea millefolium

Agoseris glauca

Antennaria rosea

Artemisia dracunculus

Artemisia ludoviciana

Astragalus crassicarpus

Aster falcatus

Dalea purpurea

Echinacea angustifolia

Grindelia squarrosa

Helianthus spp.

Heterotheca villosa

Liatris punctata

Phlox hoodii

Plantago patagonica

Psoralea argophylla

Ratibida columnifera

Senecio vulgaris

Solidago spp.

Sphaeralcea coccinea

Brassica spp.

Cirsium flodmanii

Melilotus officinalis

Poa pratensis

Sisymbrium altissimum

Artemisia Cana

Artemisia frigida

Rosa arkansana

Symphoricarpos albus

Symphoricarpos occidentalis
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Date: August 21, 2010 Slope: 15-30 PercentAspect: Southwest

Resource Area: YoungBear 31X-9

Legal Description: NE1/4NW 1/4 Section 9, T148N, R92W

UTM Coordinates: N281872 E694699

Ecological Site: Shallow Loamy

Site # 5 — Access Road

Community Type: Porcupine grass, Green needlegrass, Goldenrod, Silver buffaloberry, Western
snowberry, Green ash

Plant Composition

Common Name Scientific Name

GRASSES

Big bluestem Andropogon gerardii

Porcupine grass Hesperostipa spartea

Prairie junegrass Koeleria macrantha

Green needlegrass Nassella viridula

FORBS/LEGUMES

Mint Mentha spp.

Prairie coneflower Ratibida columnifera
Goldenrod Solidago spp.
INVASIVES/WEEDS

False flax Camelina crantz
Kentucky bluegrass Poa pratensis
SHRUBS/TREES

Hawthorn Crataegus spp.

Green ash Fraxinus pennsylvanica

Prairie rose Rosa arkansana

Silver buffaloberry Shepherdia argentea

Common snowberry Symphoricarpos albus

Western snowberry Symphoricarpos occidentalis

Poison ivy Toxicodendron rydbergii

Date: August 21, 2010 Slope: 18 PercentAspect: Southeast

Resource Area: YoungBear 31X-9

Legal Description: SW1/4SW 1/4SE1/4 Section 4, T148N, R92W

UTM Coordinates: N282178 E694784

Ecological Site: Clayey

Site # 6 — Access Road

Community Type: Sideoats grama, Slender wheatgrass, Western wheatgrass, Cudweed sagewort
Silverleaf scurfpea, Western snowberry

Plant Composition

Common Name Scientific Name

GRASSES

Red threeawn Aristida longiseta

Blue grama Bouteloua gracilis
Sideoats grama Bouteloua curtipendula
Pen sedge Carex pensylvanica

Thickspike wheatgrass Elymus lanceolatus

Slender wheatgrass Elymus trachycaulus
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Porcupine grass

Switchgrass

Hesperostipa spartea

Western wheatgrass

Panicum virgatum

FORBS/LEGUMES

Pascopyrum smithii

Common yarrow

Green sagewort

Achillea millefolium

Cudweed sagewort

Artemisia dracunculus

White prairie aster

Artemisia ludoviciana

Purple prairie clover

Aster falcatus

Hairy goldenaster

Dalea purpurea

Western red lily

Heterotheca villosa

Biscuitroot

Lilium philadelphicum

Hood phlox

Lomatium spp.

Woolly indianwheat

Phlox hoodii

Silverleaf scurfpea

Plantago patagonica

Prairie coneflower

Psoralea argophylla

Blackeyed susan

Ratibida columnifera

Goldenrod

Rudbeckia hirta

INVASIVES/WEEDS

Solidago spp.

Mustard

Wavyleaf thistle

Brassica spp.

Yellow sweetclover

Cirsium undulatum

Kentucky bluegrass

Melilotus officinalis

Common dandelion

Poa pratensis

Western salsify

Taraxacum officinale

SHRUBS/TREES

Tragopogon dubius

Fringed sagewort

Common snowberry

Artemisia frigida

Symphoricarpos albus

Western snowberry Symphoricarpos occidentalis

Date: August 21, 2010 Slope: 18 PercentAspect: South

Resource Area: YoungBear 31X-9

Legal Description: NW 1/4SW1/4SE1/4 Section 4, TI48N, R92W

UTM Coordinates: N5282265 E695239

Ecological Site: Sandy

Site # 7 — Access Road

Community Type: Sideoats grama, Prairie sandreed, Switchgrass, Little bluestem, Cudweed
sagewort, Western snowberry

Plant Composition

Common Name Scientific Name

GRASSES

Blue grama Bouteloua gracilis

Sideoats grama Bouteloua curtipendula

Plains reedgrass Calamagrostis montanensis

Prairie sandreed

Pen sedge

Calamovilfa longifolia

Threadleaf sedge

Carex pensylvanica

Slender wheatgrass

Carex filifolia

Porcupine grass

Elymus trachycaulus

Prairie junegrass

Hesperostipa spartea

Koeleria macrantha
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Switchgrass

Western wheatgrass

Panicum virgatum

Little bluestem

Pascopyrum smithii

Prairie dropseed

Schizachyrium scoparium

FORBS/LEGUMES

Sporobolus heterolepis

Common yarrow

Cudweed sagewort

Achillea millefolium

White prairie aster

Artemisia ludoviciana

Purple prairie clover

Aster falcatus

Black samson

Dalea purpurea

Prairie smoke

Echinacea angustifolia

Curlycup gumweed

Geum triflorum

Harebell

Grindelia squarrosa

Sunflower

Campanula rotundifolia

Hairy goldenaster

Helianthus spp.

Dotted gayfeather

Heterotheca villosa

Western red lily

Liatris punctata

Silverleaf scurfpea

Lilium philadelphicum

Prairie coneflower

Psoralea argophylla

Blackeyed susan

Ratibida columnifera

Goldenrod

Rudbeckia hirta

INVASIVES/WEEDS

Solidago spp.

None observed

SHRUBS/TREES

Fringed sagewort

Prairie rose

Artemisia frigida

Rosa arkansana

C-7




Table C.1 Cha; acte.' :stws of native seed mix to be used in reclamatmn of the roposed prorect site.
. Common ; Suggested 1 Pounds |’ ds p '
S iName Variety .(PLS)?’.
Cool Season Grasses
Moderate drought tolerance.
Elymus :_{zspi(é cﬁtablis}lmcnt. short-
Slender trachyeanlus . Sandy Lo ive. Saline-tolerant and
heateras ssp. Primer 0.5 135,000 10% c{‘ H‘y adapted fo a wide range of
wheatgrass “'p.v' ithes ayey sites. Useful where quick,
frachycatdlits native, non-aggressive
perenaizl cover is desired.
Drought tolerant. Fairly easy
to moderate establishment.
Western Pascopyrum Silty-loam long-tived. Uscful for slighily
heaterass wm’lhr{' ’ Mandan 456 | 2.4 115,000 30% ? ‘\]" ) MY guline, erosive soils where
wheaigrass | o clay long-ived hardy vegetation is
desired and rapid
: P
establishment is not.
Drought tolerant. Easy
Brait establishment, Useful where
rairie Koeleria arly sea rage is desin
Pre or NA ol 2.315.000 10% Sandy carly qm'son‘fongc is dlesired
I H neg[-ass f”g(;r(rnﬁrg and crosion is not & severe
problem. Nol tolerant of
heavy carly season grazing.
Drought tolerant. Establishes
a on a wide variety of sites.
reen Nessella . -i rous deep r
L Lodorm 1.2 167.840 20% Wide-range fong-lived, fibrous decp oot
needicgrass viridule = system, Moderately palatable
1o Hvestock amd wildlife year-
round.
Warm season SIasses
Fine- Dvought resistant, Basy
Bouielowa . textured sstablishment. Saline tolera
Blue grama elo Bad River | 0.2 724,400 10% turec establishment. Saline toleranl.
HL o aod- £ with sc
gracilis rolling Sed-lorming with seedling
uplan?is‘ vigor and leafiness.
Fine ¢ Moaderately drought tolerant.
: e nc to Excellent winter hardines
Sideoats Bouteloua . , xoehe CINGSS-
: . Kitldeer 0.6 159,200 10% coarse Saline tolerant, High
srama curtipenchile P L
= textured palatability during spring and
Sumer,
Ald Maoderately drought tolerant.
. ACUS, s-lived buncherass witl
Little Andropoeon _ Long-lived bunchgrass with
_ Hharopog Blaze, 0.4 240,670 10% Wide-range | deep fibrous root system.
bluestem sCoparius & ' 100
& Camper Imolit_:l:anl of saline or wetland
conditicns.
Total 54 | 100% [

USGS 20006

l|)0un<ls of pure live seed
*Goodwin and Shetey 2003
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Soil Data Summary
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Figure D1: Definitions of the Unified Seil Classification System.

UNIFIED SOIL CLASSIFICATION SYSTEM
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Appendix E

Cultural Resources Documentation

YoungBear 31X-9 Well Pad and Access Road Environmental Assessment
XTO Energy



DESCRM
MC-208

NREPLY BEFER TG

. v . . N N
United States Department of the Interior £ v
BUREAL OF INIIAN AFFAIRS W
Great Plains Regional Gifice TAKE PRIDE

115 Fourlly Avenue 8.5

1 = -
Absrdcen, Soath Bakotn $7401 OMERICA

AUG 19 201

Perry “No Tears” Brady, THPO
Mandan, Hidalsa and Arvikara Nalion
404 Frontage Road

New Town, Norlh Dakota 58763

Dear Mr. Brady:

We have considered the potential effects on cultural resources of three praposed oil well pads and access
roads in Dunn County, North Dakota. Approximaicly 48.1 acres were infensively inventoried using a
pedestrian metliodology. Potential surface disturbances are not expected to exceed the arcas depicled in
the enciosed reports. No historic properties were locaked that appear o possess the gquality of integrity
and meet al least one of he eriteria {36 CFR 60.4) Jor inclusion on the National Register of Historic
Places. One “avoidance area” was located (hat may qualify Tor protection under the American Indian
Religious Freedom Act (42 USC {996}

As (he surface management agency, and as provided for in 30 CFR 800.5, we have therefore reached a
delermination of no histeric properties affected for these undertakings. Catalogued as BIA Case
Number AAQ-UT33/FB/18, the proposed undertakings, locations, and project dimensions are described
in the {ollowing reports:

Klinner, Duane

(2010} FBRIR George Black Hawk 31x-6 Well Pad and Access Road: A Clags HI Cultural Resource
inventory, Dung County, North Dakota. KLJ Cuitural Resources for XTO Energy, Forl Worth,
TX.

{2010)  FBIR Young Bear 31x-9 Well Pad and Access Road: A Class HI Cultural Resource Inventory,
Dean County, North Dakota. KLI Cultural Resources for XTO Energy, Fort Worth, TX.

(2010)  FBIR Grinnel! 34x-33 Well Pad and Access Road: A Class 11T Cultural Resousce Tnventory,
Duns County, North Dakota. KLI Cultural Resources for XTO Energy, Fort Worth, TX.

If your office concurs with this determination, consultation will be completed under the National Historic
Preservation Act and its implementing regulations. The Standard Conditions of Compliance will be

adhered 0.

Tf you have any queslions, please contact Dr. Carson N. Murdy, Regional Archacologist,
at (605) 226-7636.

Sincercly,

a i

AGTIN i .
Reégional Directlor,
Enclosurcs
cc: Chairman, Three Alfiliated Tribes

Superintendent, Fort Berthold Agency




TRIBAL THSTORIC PRESERVATION
Mandan Hidatsa Arikara
Perry "No Tears’ Brady, Director
4 Irontage Road.
Now Town, North Dakota 58763
PhI7O1-862-2474 [ax/701-862-2490

Theon Affiiatad Tribes
MANDAN * HIDATSA ¥ ARIKARA

Augusl 23,2010

Ur. Carson Murdy

Gireat Plains Regional Office
FES Fourth Avenue S.15.
Abwerdeen, South Dakots 37401

RE: Recommendation and Concurrence

As Director of the ‘I'ribal Historie Preservation Oitice and the Tribal istorical Preservation
Officer. representing the Mandan Hidatsa Arikara Nation [ Concur with BIA Case Namber
AAG-TTINFB/Y

Klinner, Duanc

(2010} FBIR George Black Hawk 31%-6 Well Pads and Acerss Road: A Class 1 Culteeal
Resowree Tnventory, Dunn County, North Dakota, K1LJ Cultnral Resources for XTO
Enecrey, Fort Worth, TX,

(201 FBIR Young Bear 3x-9 Well Pad and Access Road: A Class HI Cultural
Resource Inventory, Dunn County, North Dakota KLJ Cullural Resources for YO
Euergy, Fort Worth, TX.

2010} FBIR Grinvedl 34x-33 Well Pad and Access Road: A Class IH Culiural Resouree
Inventory Dunn County, North Dakota, K1.J Cultural Resources for XTO Fnergy, Fort
Worth T'X.

Eyou have any questions or need additional information, vau can contael me at Office # (7011
B02-2474 or Cell #{701) 421-0347



Sincerely:

Perry “No Tears) Brady
THPO Dircetor

Ce. file
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XTO Energy



Appendix F

Agency Correspondence

YoungBear 31X-9 Well Pad and Access Road Environmental Assessment
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An employee-owned company

June 18, 2010

Kathy Duttenhefner

Planning & Natural Resources Division
North Dakota Parks & Recreation Department
1600 East Century Ave., Suite 3

Bismarck, ND 58503-0649

Dear Ms. Duttenhefner:

We are requesting known location information and any associated data for threatened,
endangered, and rare animals and plants within a one-mile distance of our project area boundary
(Project Vicinity Map). Our project is located on the Fort Berthold Indian Reservation, east of
Mandaree, in Dunn County, North Dakota. The project sites occur within:

* Township 149N, Range 92W, Sections 2, 11, 14,22, 23,24, 25,26, 27, 34, & 35;
* Township 149N, Range 91W, Sections 16, 21, 22, 27, 28, 29, 30, 31, 32, & 33;

* Township 148N, Range 92W, Sections 1, 2, 9, & 16;

* Township 148N, Range 91W, Sections 6, 7, 13, & 18.

I understand there is a fee for out-of-state information requests. Please let me know the total cost
and we will gladly pay the fee. I can be contacted by phone at (406) 439-0284 or through e-mail
at apipp@pbsj.com. Information can be mailed to me at the address on this letterhead or to my
e-mail address.

Thank you very much for providing plant and animal information.

Sincerely,

N Q

\ L Al
Andrea K. Pipp
Botanist

820 North Montana Avenue  Suite A = Helena, Montana 59601 o Telephone: 406.495.1377 o Fax: 406.495.1379 ® vaww.phsj.com



Johu FHoeven, Governar
Mark d. Zinwmerman, Directar

1608 East Ceniury Avenue, Suite 3
Bismarck, ND 58503-6649

Plone 7G1-328-5357

Fax J(1-328-5363

E-mail parkrec@ud, gov

i parkrecnd. gov

Huly 14,2010

Andvea K, Pipp

PBS & §

$20 North Montana Avenue, Sujte A
Helena, MT 59601

Re: XTQ Energy, Inc. il Exploration Project
Dear Ms. Pipp:

The North Dakota Parks and Recreation Department {(NDPRD) has reviewed the abowve referenced project proposal to
conduct oif exploration in areas located in Sections 2, 11, 14, 22-27, 34, and 35, T149N, R92ZW,; Sections 16, 21, 22, and
2733, T149N, ROIW,; Sections 1, 2, 9, 13, and 16, TI48N, RI2W,; and Scctions 6, 7, and 18§, T148N, ROIW, Dunn
County.

Cur agency scope of authority and expertise covers recreation and biological resources (in particular rare species and
ecological communities). The project as defined does not affect state park lands that we menage or Land and Water
Conservation Fund recreation projects that we coerdinate.

The North Dakota Natural Heritage biological conscrvation database has been reviewed to defermine if any curgent or histeric
plant or anintal specics of concerm or other significant ecological communities are known to occur within an approximate one-
mile radivs of the project area. Based on this review, we do have records for the occurrence of Charadris melodus {piping
plover) in a section adjacent (o the project area indicating that the habitat in the project area may be suited for this specie or
other rare, threatened, sensitive or endangered species. Please see the attached spreadshect and map for more information on
these cceurrences, We defer further conunents regarding animal species to the North Dakota Gane and Fish Department and
the United States Fish and Wildlife Service.

Because this information is not based on a comprehensive inventory, there may be species of concern or otherwise
significant ecological communities in the area that are not represented in the database. The lack of data for any project area
cannot be construed ta mean that no significant features are present. The absence of data may indicate that the project area
has not becn surveyed, rather than confirm that the area lacks naturaf heritage resources.

Regarding any reciamation efforts, we recommend that any impacted areas be revegetated with species native o the project
arcs.

Tt is our policy to charge out-of-state requests for data services including data retrieval, data analysis, manuai and computer
searches, packaging and collection of data. An invoice for services provided has been enclosed,

Thank you for the opportunity to comment on this project. Please contact Kathy Duttenhefner {701-328-5370 or

¥
; Hpnager
anning and Natural Resources Division

RAUSNDNHI*2010-194

.P.!aiz in our ;Ja'cic.}x;rc.l!
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North Dakota Natural Heritage Inventory
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North Dakota Natural Heritage Inventory
Rare Animal and Plant Species and Significant Ecological Communities

Estimated
State | Global | Federal {Township Rangze Last Representation
State Scientific Name  |State Comnion Name | Rank| Rank | Status |Section County JObservation Accuracy Precision
Charadrius melodus Piping Plover 5152 G3 LE, LT 1149N09IW -15  [Dunp {1996 S
1

F-4




North Dakota Natural Heritage Inventory Biological and Conservation Data Disclaimer

The quantity and quality of data collected by the North Dakota Natural Heritage Inventory are dependent on the research and abservations of many individuals and
organizations. In most cases, this information is not the result of comprehensive or site-specific field surveys; many natural areas in North Dakota have never been
thoroughly surveyed, and new species are still being discovered. For these reasons, the Natural Heritage Inventory cannot provide a definite statement on the
presence, absence, or condition of biological elements in any part of North Dakota, Natural Heritage data summarize the existing information known at the time of
the request. Our data are continually upgraded and information is continually being added to the database. This data should never be regarded as final statements
on the elements or areas that are being consiclered, nor should they be substituted for on-site SUrveys,

Estimated Representation Accuracy
Value that indicates the approximate percantage of the Elzment Occurrence Representation (EQ Rep) that was observed to be occupied by the species or
cammunity {versus huffer area added for locational uncertainty), Use of estimated representation accuracy provides a commeon index for the consistent comparison
of EO reps, thus helping to ensure that aggregated data are corvectly analyzed and interpreted,

Very high (>95%)

High (>80%, <= 95%)
Medium (>20%, <= 80%)
Lavi (>0%, <= 20%)
Unknown

{null) - Mot assessed

Precision

Asingleetter code for the predision used to map the Element Occurrence {0} on a U.S. Geological Survey (USGS) 7.5' {or 15) topographic quadrangle map, based
on the previous Heritage methodology in which EOs were located on paper maps using dots,

§ - Seconds: accuracy of locality mappable within a three-secand radius; 100 meters from the centerpaint
M - Minute: accuracy of locality mappable within a ene-minute radius; 2 km from the centerpoint

G - General: accuracy of locality mappalbe to map or place name precision only; 8 km from centerpoint
U-Unmappable

An employee-owned company

June 24, 2010



Table 1. 2010 proposed XTO Energy oil well sites on the Fort Berthold Indian Reservation.

(NameTBD)

Site Name Township | Range Section(s) U(I::'ii)zc
FBIR GoesEverywhere 31X-11 149N 2W 11, 14 1280
FBIR Lawrence 24X-26 149N 92w 23,26 1280
FBIR Guy Blackhawk 24X-27 149N 92w 22,27 1280
FBIR BlackMedicine 21X-16 149N 91w 16, 21 1280
FBIR YoungBear 31X-9 148N 2w 9, 16 1280
FBIR HuntsAlong 44X-31 149N 91w ‘mfn'] i 320
FBIR Headless Turtle 24X-32 149N 91W 29,32 1280
FBIR Grinnell 34X-33 149N 91w 28,33 1280
FBIR Grinnell 41X-1 148N 92w 1,2 1280
FBIR George BlackHawk 31X-6 148N 921W 6,7 1280
FBIR Nellie Old Mouse 43X-18 148N 91w 13,18 1280
FBIR-name to be determined 149N 01w 22,27 1280

Our biologists will be conducting field work at these sites beginning July 12, 2010. Prior to our
field visit I will contact you to discuss this project. If convenient, you can also contact me by

cell phone (406-439-0284) or at the office (406-495-1377.

I have appreciated your assistance in providing biological information on previous proposed
oil/gas well sites and look forward to discussing these new site locations with you. Thank you

for your time.

Sincerely,

a
A /'\\-51‘1 A~ en

Andrea K. Pipp
Botanist

Enclosures

Cec: C. Miller, PBS&J

R. McEldowney, PBS&J

D. Phillippi, NRO

nglp

D. Worthington, XTO Energy

M. Bercier, BIA

PBSj

\
|
\
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An employee-owned company

June 24, 2010

Jeffery Towner

U.S. Fish and Wildlife Service
North Dakota Field Office

3425 Miriam Avenue

Bismarck, North Dakota 58501-7926

Subject: XTO Energy OQil Exploration on the Fort Berthold [ndian Reservation - 2010

Dear Mr. Towner:

XTO Energy, Inc. (XTO) is proposing to conduct oil exploration activities at several new sites in
Dunn County, east of Mandaree, North Dakota on the Fort Berthold Indian Reservation (FBIR)
(Project Vicinity Map). The well sites fall under the jurisdiction of the U.S. Department of
Interiot’s Bureau of Indian Affairs (BIA), necessitating the preparation of an environmental
assessment (EA). XTO is preparing a draft EA for each site on behalf of the BIA. As outlined
under Section 7 of the Endangered Species Act of 1973, as amended, XTO and their consultants,
as the designated agent for the BIA for XTO projects, requests that the U.S. Fish and Wildlife
Service provide a list of and any ancillary information for known occurrences of proposed,
candidate, threatened, and endangered species, as well as, designated critical habitat areas that
occur or potentially occur in the project area (Project Vicinity Map). We would also appreciate
any additional guidance regarding migratory birds, wetlands, other related biological issues that
your office regulates or has a specific interest in, and concerns related to proposed activities.

The proposed action includes approvals by the BIA and BLM of the drilling and completion of
multiple exploratory oil wells at 12 sites on the FBIR (Approximate Well Pad & Access Road
Location Map). The general legal descriptions of the well pads and access roads are provided in
Table 1. These well locations are preliminary and the final locations will be determined in
consultation with the BIA and the Tribe. The development of these sites would require
mechanical excavation and construction for the well pads and access roads. Well pads will range
in size from four to five acres. Access roads vary in length, but will generally be a maximum of 66 feet
wide and will be placed to maximize the use of the existing road system to the greatest extent
possible.

820 North Montana Avenue © Suite A @ Helena, Montana 59601 e Telephone: 406.495.1377 = Fax: 406.495.1379 ® www.pbsj.com



Table 1. 2010 proposed XTO Energy oil well sites on the Fort Berthold Indian Reservation.

Site Name Township | Range Section(s) U?;.t:rsei)ze
FBIR GoesEverywhere 31X-11 149N 92w 11, 14 1280
FBIR Lawrence 24X-26 149N 2w 23,26 1280
FBIR Guy Blackhawk 24X-27 149N 9N2W 22,27 1280
FBIR BlackMedicine 21-16 149N 91W 16, 21 1280
FBIR YoungBear 31X-9 148N 92w 9,16 1280
FBIR HuntsAlong 44X-31 149N 91w (mfn'] i 320
FBIR Headless Turtle 24X-32 149N 91w 29,32 1280
FBIR Grinnell 34X-33 149N AW 28,33 1280
FBIR Grinnell 41X-1 148N 92w 2 1280
FBIR George BlackHawk 31X-6 148N 91w 6,7 1280
FBIR Nellie Old Mouse 43X-18 148N 91w 13,18 1280
(Fg::,‘lfn“‘[;“’ beeteriined 14N | 91w 22,27 1280

Our biologists will be conducting field work at these sites beginning July 12, 2010. If atall
possible, we would greatly appreciate a response prior to our field work. I have appreciated your
assistance in providing guidance on TE species for previous potential oil/gas well sites and look
forward to discussing concerns related to these new site locations. [ can be contacted by e-mail
at apipp@pbsj.com or by cell phone at (406) 439-0284. Thank you for your time.

Sincerely,

%2 /) "
()L\ AL O { J\’P"f)
Andrea K. Pipp
Botanist

Enclosures

Cc:  C. Miller, PBS&J
R. McEldowney, PBS&J
D. Phillippi, NRO
D. Worthington, XTO Energy
M. Bercier, BIA

PBSJ
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United States Department of the Interior

FISH AND WILDLIFE SERVICE
Ecological Services
3425 Mitiam Avenue
Bismarck, North Dakota 58501

FEQ 24 200

Mr. Richard McEldowney

PBSA&

3810 Valley Commons Drive, Suite 4
Bozeman, Montara 59718

Re: Request for Review of EA for XTO
YoungBear 31 X-9 Expleratory Well,
Fort Berthold Reservation,
Dunn County, Notth Dakota

Drear Mr. McEldowney:

This is in response to your January 13, 2011, environmental assessment regarding vour
request tor review of a praposed exploratory oif well to be drilted and completed by XTQ
Energy, Inc. {XTO) on the Fort Berthold Reservation, Duna County, North Dakota, The
well pad may contain as many as six individual wells.

Specific location for the proposed pad is:

YoungBear 31X-9: T, 148 N, R. 92 W, Section 9

We offer the following comments under the authority of and in accordance with the
Migratory Bird Treaty Act (16 U.S.C.. 703 et seq.) (MBTA), the National Environmental
Policy Act of 1969, as amended (42 U.8.C. 4321 et seq.) (NEPA), the Buld and Golden
Eagle Protection Act {10 Ui.3.C. H663-608d, 34 Stat. 250) (BGEPA), Executive Order
13186 “Responsibilitics of Federal Agencics 10 Protect Migratory Birds”, and the
Endangered Species Act (16 UL.S.C. 1531 et seq.) (ESA)

Fhreatened and Endangered Species

Inan c-mail dated October 13, 2009, the Burean of Indian Affairs (B1A) designated
PBS&J 1o represent the BIA for informal Section 7 consuftation under the ESA.
Therefore, the LLS. Fish and Wikdlife Service (Service} is responding to you as the
designated non-Federal representative for the purposes of ESA, and under our other
:u_uhofili'ej's as the enfity preparing the NEPA document for adoption by the B[A



o

The Service acknowledges your determination of “no effect” for interior least tern and
piping plover. If you maintain vour determination, no further consultation is necessary.
However, the Service does not helieve a “no effect” determination for these species is
corect. When determining if an action may affect a listed species, the Federal agency
must include direct and indirect effects, including interrelated or interdependent effects.
We are concerned that there could be indirect effects to plovers and tems since both these
specics have the ahility to move far from the lake to wetlands to feed. A recent study
indicates that least terns may travel up to 30 miles or more to forage during the nesting
season. The Service suggests that a determination of “may affect, not likely to adversely
affect” for these two federally listed species is the correct determination, and one that we
would likely concur with.

The Service acknowledges your “no effect” determination for whooping cranes. 1f you
maintain your determination, no further consultation is necessary. However, the Service
does not belicve a *no effect” determination for this specics is correct. We recommend
that XTO include a commitment to stop work on the proposed site if a whooping crane is
sighted within one mile of the propesed project arca and immediately contact the Service.
Work may resume, in coordination with the Service, after the birds have left the area.

We also recommend a commitment that all proposed electrical lines will be buried.

The Service suggests that a determination of “may affect, not likely to adversely affect”
for whooping crane is the correct determination, and one that we would likely concur
with based on these recommended commitments.

The Service acknowledges your no effect determination for gray wolf and black-footed
ferret.

Migratory Bird ‘Freaty Act

The EA does not contain measures which adequately address potential impacts to
migratory birds, We recommend including a commitment to complete all construction
activities outside of the migratory bird breeding season (Feb. 1 - July 15). If this is not
possible, mowing or clearing and grubbing may be used to degrade habitat in the project
area, outside of the breeding scason, to deter birds from building nests in the project area.
Altematively, a qualified biologist may conduct surveys within {ive days prior to the start
of construction. I birds or nests are discovered, the Service should be contacted for
additional information,

Bald and Golden Eagle Protection Act
Line-of-sight surveys were conducted on July 17, 2010, and the EA states that no eagles
or nests were discovered within 0.5 mile of the project area. The cagle nest database

maintained by North Dakota Game and Fish Department does not indicate any eagle
nests within 0.5 mile of any of the proposed pad locations.

F-14




The Service believes that the information provided, including XTO's commitment to
implement the atorementioned measures, demonsirates that measures have been taken to
protect bald and golden eagles to the extent practicable, but does not demonstrate
compliance with the MBTA.

Thank you for the opportunity to comment on this EA. We recommend submitting a
revised document which addresses our recommendations, or that additional commitments
to follow our recommendations be incorporated in the final EA. If you require further
information or the project plans change, please contact me or Heidi Riddle of my staff at
(701) 250-4481 or at the letterhead address.

Sincerely,

Jeffrey K. Towner
Field Supervisor
North Dakota Field Office

cc: Burean of Indian Affairs, Aberdecn
{Atin: Marilyn Bercier)
Bureau of Land Management. Dickinson
Director, ND Game & Fish Department, Bismarck



United States Department of the Interior —‘“

BUREAU OF RECLAMATION TAKE PRiDE"
Dakotas Arca Office INAMERICA

PO Bex 1617
Bismarck. North Dakota 58362

IN R EIY RBME TU

[DK-5000
ENV-6.00

NOV 30 2010

Mr. Chris Milier

Project Manager

PRBS&]J

L 15 N, 28" Street, Suite 202
Billings, MT 59101-2045

Subject: Solicitation for an Environmental Assessment for the Proposed Construction,
Drilling, Completion, and Production of Up to Six Exploratory Oil and Gas Wells On
One 4.4 Acre Well Pad and One Access Road by XTO Energy On the Fort Berthold
Indian Reservation in Dunn County, North Dakota

Dear Mr. Miller:

This letter is written to inform you that we received your letters of November 23, 20190, and the
information and map have been reviewed by Bureau of Reclamation staff.

The proposed oil well sites located in Dunn County could potentially affect Reclamation
facilities in the form of the rural water pipelines of the Fort Berthold Rural Water System since
the well access roads, service utilities, and other developments are not specifically identified,

YoungBear 31X-9 Site: NW'% of NE % of section 9, T148N, R92W Dunn County, ND
well pad and access road and SE'% of SWY section 4, T148N, R92W Dunn County,
ND well access road

Note that blue and orange lines represent Reclamation water lines,

We are providing an index map depicting water pipeline alignments in the vicinily of sections 4
and 9, the proposed well site, and surrounding area to aid you in identification of patential for
adverse effect to or crossings of Federal facilities. Also, should you have need to cross a

Fort Berthold Rural Water System pipeline (such as in section 4) please refer to the enclosed
sheet for pipeline crossings specifications and contact pur engineer Ryan Waters, as below,
Since Reclamation is the lead Federal agency for the Fort Berthold Rural Water System, we
request that any work planned on the reservation be coordinated with Mr. Lester Crows Heart,
Fort Berthold Rural Water Director, Three A ffiliated Tribes, 308 4 Bears Complex, New Town,
North Dakota 58763,




Thank you for providing the information and opportunity to comment. If you have any further
environmental questions, please contact me at 701-221-1287 or tor engineering questions
Ryan Waters, General Engincer, at 701-221-1262.

Sincerely,

00 L,

Kelly B. McPhillips
Envirommnental Specialist

Friclosures - 2

cc: Burcau of Indian Affairs
Great Plains Regional Office
Attention: Ms, Muarilyn Bercier
Regional Environmental Scientist
115 Fourth Avenue 8.E.
Aberdeen, SD 57401

Mr. Lester Crows Heart
Fort Berthold Rural Water Director
Three Affiliated Tribes
308 4 Bears Complex
New Town, ND 58763
{w/encl}
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Y oungBear 31X-9 Site: NW of NEY% of scction 9, T148N, R92W Dunn County, ND

well pad and access road and SE% of SW % scction 4, T148N, R92W Daun County,
ND well access rord

bote that blue and orange lines represent Reclamation water lines
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DEPARTMENT OF THE ARMY
CORFP3 OF ENGINEERS, OMAHA MISTRICT
NORTH DAKOTA REGULATORY OFFICE
1813 SCUTH 12™ STREET
BISVMIARCK ND 58504.6640
RLPLY TO
ATTENTION oF Dacember 7, 2010

Nénh Dakota Regulatory Office

Chris Miller. Project Manager
PBS&.J

115 N. 287 Sueet, Suite 202
Bitings, Montana 59101-2045

Daar Mr. Miller:

This 18 in response to a letter received November 26, 2010 requesting Deparlmant of the Army, U.S.
Army Corps of Engineers (Corps) comments regarding the proposed praparation of a 4.4 acre oil and gas
well pad {Young Bear 31X-9 Site) in the NW1/4NE1/4 of Section ¢ and conslruction of a 4 043 fonl
access r0ad in the SE1/453W1/4 of Section 4. all in Township 148 North, Range 92 West, Dunn County,
Fort Berthoid Reservation, North Dakota by XTO Enerqy.

Corps Ragulatory Offices administer Secton 10 of the Rivers and Harbors Act shd Saction 404 of the
Clean Water Act. Section 1€ of the Rivers and Harbors Act regulates work in or affectng navigable
waters. Thig would include work over, through, or under Section 10 water, Section 10 waters in North
Dakota include the Missouri River (including |.ake Sakakawea and Lake Qaha), Yallcwstons River.
James River south of Jamastown, North Dakota, Bois da Sioux River, Red Rivar of the Nosth, and the
Upper Des Lacs Lake. Section 404 of the Clean Water Act regulates the discharge of dredga or fif
material (temporarily ar permanently) in waters of the Unted States. Waters of the United States may
include, but are not limited 1o, rivers, streams, ditches, coulees, lakes. ponds. and their adjacent
wetlands. Fill material includes, but is not hmited to, rock, sand, soff, clay, plasiizs. consiruction debris,
wood chips, overburden from mines or other excavalion activities and materia's used 1o create any
steiciura or infrastructure in waters of the United States.

For any proposed well where tha well ling and/cr bottom hale is under or crosses under Lake
Sakakawea. regardless of depth, we require that project proponen! nmvide a DA permit application (ENG
Form 4345) to the Corps.

Enclosed for your information is the fact sheet for Nationwide Parmit 12, Utility Line Activities
Fipeline projects are aiready authorized by Nationwide Permit 12 provided the utiiity line can be placed
without any change to pre-construction contours and all other proposed construction activities
and facilities are in compliance with the Nationwide's permit conditions and 401 Water Quality
Certification is obtained. Please note the pre-construction notitication requirements on page 2 of the
fact sheet. If a project involves any one of the seven notification requirements, the project
proponent must submit a DA application. Furthermore, a projact must also ba in compliance with the
"Ragional Conditions for Nationwide Permits within the State of North Dakata®, found on vages 12and 13
of the fact sheel. [The folicwing info is for activities o a reservation] Please be advised that the United
States Environmental Protection Agency {EPA}. Region 3 has denied 401 Water Quality Certification for
activities in perennial drainages and wetlands. Furthermore, EPA has piaced conditions on actvities ir
€phemaral and mtermittent drainages. 'tis recommended you contact the 1), 8. Environmental Protecilon
Agercy, Region 3, Alln Brent Truskowski, 1695 Wynkoop Streat, Denver, Colorado 80202-1129 to
reviaw the coaditions pursuant to Section 401 of the Clean Water Act girior to any conslructon,

Also enclosad for your information is the fast sheet for Nationwide Permit 14, Lin=e: Transgortation
Praiects. Road crossings are already authorized by Mationwida Permit 14 provided the dischamge
toes not cause the loss of greater than % acre of waters of the United States per crossing and all
other proposed construction activities are In compliance with tha Nationwide’s permit conditions.
Please note the pre-construction aolification regurements on the front page of the fact sheet If a2 project
involves (1) the loss of waters of the United States exceading /10 acre per crossing; or (2) there

Pravodon @ Renyued Poper
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fs a discharge in a special aquatic site, including wetlands, the project proponent must submita
DA application prior to the start of construction. Pleage reference General Condition 27, Pre
Construction Notification on page 8 of the fact sheet. Furthermore, a project must alsc be in comgliance
with the "Regioral Conditions for Nationwide Permils within the State of North Dakota®, found on pages
11 and =2 of the fact sheet. [The following is included for activities on a reservation] Enciosed is a copy
of the United States Environmental Protection Agency, Region 8's; Ganeral Conditions for all Nationwide
Parmifs and soecific conditions for Nationwide Permit 14.

In the event your project requires approval from the U.8 Asmy Corps of Engineers snd canno: be
authorized by Nationwide Permil{s), a Standard or Individual Permit will be required. A project that
requires a Standard or Individua! Permit is intensely reviewed and will require the issuance of a putlic
notice. A Standard or Individual Permit generally requires a minimum of 120 days for processing but
based on the project impacts and comments received through the public notice may extend beyond 120
days.

This correspondence letter is neither autharization for the proposed construction nor
confirmation that the proposed project complies with the Nationwlde Permit{s).

If any of these projects require a Section 10 andfor Section 404 permit, please complete and submit
the enclosec Departmant cf the Army permit application (ENG Form 4345} to the U.S. Army Corps of
Engineers, North Dakota Regulatory Cffice, 1513 South 12" Street, Bismarck, North Dakota 58504, If
YOu are unstire if & permit is required, you may submit an applicstion; inciude a project location map,
description of work, and construction mathodology.

If we can be of further assistance or should you have any questions regarding our program, please do
not hesitate to contact this office by letter of phone at (701) 255-0015.

ﬁiii«d G): C.WACLIJE‘\\

Daniel &, Cimarosti
Regulatory Program Manager
MNorth Dakota
Enclasures
ENG Form 4345
Fact Shest NWP 12 and 14
EPA 401 Conditions for Nationwide Permits
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APPLICATION FOR DEPARTMENT OF THE ARMY PERMIT
{23 CFR 326) EXPIRES: 31 August 2012

OMB APPROVAL NO. 07100003

Pubii raponing burden for this callection of mformabion 15 estimaled to average 11 hows per responsa, including the tme for reviewing instictions, searching
existing dala sowrces, gathering ard mamiaming the data needed, and completing and reviewing the coliection of information. Send comments regardmg this
burden estimate or any ather aspect of his collection of information, inciuding suggestions for 1educng this burden, 10 Department of Defenso, Washnglon
Headquartars, Executive Senvices and Communitations Directorate, Information Management Division and to the Office of Management and Budget,
Papanwork Reduction Project (9710.0003). Respondenis should be aware that notwithstanding any other provision of law, na person shall be subject 1o any
penalty for lating to comply wilh a collection of information if it does not dispiay & custently vaid OMB control sumber. Please DO NOT RETURN your foim to
oither of those addresses Completed applicabions mus! be submitted to the Districl Enginees having jartsdichion over the location of the propasad activity

PRIVACY ACT STATEMENT
Authonties. Rivars and Hombors Act, Section 10, 33 USC 403, Cleon Waler Act, Section 404, 33 USC 1344; Marine Protection, Resosrch, ang Sancluanoes
Ad, Secton 103, 33 USC 1413 Reguiatory Programs of the Corps of Engrneers, Final Rule 33 CFR 320.332  Principal Rumpose: Information provided on this
form wil be used i avaluating the apphcabion for a permit. Routine Usas: This Information may bo shared wilh the Department of Justice and ciher federsl,
stale, and jocal government agencies, and the public ard may be made avalabie a5 part of B public Notice 4% required by Federal law, Subsission of
requested information is voluntary, however, if inforimalion is not provided he permit applcation cannol Do ovaluated noF can g permd bo issued One set of
onginal drowings oF goad repraduicibia copres winch show B location and characler of the proposed activity must be attached £0 this appication (sea sample
drawings and nstructions) and be submitted to the District Engineer having jurisdiction over the location of the proposed activity An applicalion thal is not
completed in full wilt ba relumed.

(ITEMS 1 THRU 4 TO BE FILLED BY THE CORPS)

T APPLICATION NO. 2 FIELD OFFICE CODE 3 DATE RECEIVED 4 DATE APPLICATION COMPLETE

(ITEMS BELOW TO BE FILLED BY APPLICANT}

5 APPLICANTS NAKE: 8. AUTHORIZED AGENT'S NAME AND TITLE (an agent is ot requied)
First - Micidle - Lasl - First - Muddte - Last—
Company - Company

E-mad Address - E-mail Address -

5. APPLICANT'S ADDRESS. 9 AGENT'S ADDRESS
Address - Addrass -

ity — Stae Zip - Cauntry - Lty — State: — Fip = Cotntry -
T APPLICANT'S PHONE NOs. WIAREA CODE 0. AGEMT'S PHONE NOs. WIAREA DODE

a Resiferce b, Biminess ¢ Fax a. Residence b hsiness £ Fax

STATEMENT OP AUTHORIZATION

t1. thereby authorize, 1o aclin my betalf as my agentin the processin of this application and to fumish, upon request,
supplemental information i suppen of ®is permit apphcabon
APPLICANTS SIGNATURE DATE
NAME, LOCATION, AND DESCRIPTION OF PROJECT OR ACTIVITY
12. PROJECT NAME OR TITLE tce ntinctors)
13 NAME OF WATERBODY, IF KNOWN {fspp8azhie) 14 PROJECT STREET ADDRESS {1 wopinatn
Address
15 LOCATION OF PROJECT
Latitude *N ;
Lonatiude W Cay - State - &ip
R OTHER LOCATION DESCRIPTIONS, IF KNOYYN {sce pstucions)
State Tax Pareel ID tdumecipalily

Sectinn - FOWNShID -

Fonae -

17 DIRECTIONS 7O THE SITE

ENG FORM 4345, SEPT 2009

EDITION OF OCT 2004 1S OBSOLETE
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HNature of Activily (Destripsan of prorect, nckata ol fpatures;

19 Project Purpose {Drtente the 10200 of purpost of the Dro|eet set nsirydions)

USE BLOCKS 20-23 IF DREDGED AND/OR FILL MATERIAL S TO BE DISCHARGED

20, Reason(s) for Dischasge

21 Type(s)of Material Bemg Drscharged and the Amount ol Each Type in Gubic Yards:

Type Type Type
Amcunt n Cubte Yards Amguni in Cubic Yards Amourt i Cubic Yargs

22 Sutace Areain Acres of Wetands or Other Waters Filed {seo haictons)
Acres

Cr

Lirer Fect

23 Desepon of Avoidance, Manrizalion, and Compensation (ssa insmuchons}

24. 15 Ay Portion of the Work Already Gompiete? Yes [F No L} IF YES. DESCRIBE THE COMPLETED WORK

25. Addresses of Adoining Progesty Owners, Lessees. Ete. Whose Property Adfoims I Walerbody {if mon inan £an De aaed B, alidss silach 3 supplomontel sl)
Address -
City = State — Zipy -

25 tist of Othet Certifications or ApprovalsiDenials Received rom ather Federal, State, or Local Agersies lor Work Described i This Apphicatan.
AGENCY TYPE APPROVAL* IBENTNFICATION NUIABER DATE APPLIED OATE APPROVED DAE DENIED

" Wonttd inchuge big is not resticted 10 romnng, buitding, and fisod plain permds.

27 Agplicalion is hereby mada for a panmil of permits 1o suthonza Ihe wark described in this application. | cedify (hal i aformation in this apphcaton 15
complate ard sccurate. | further certity that § possess the aulhotity to underiake the work descibod heran of am acting as the duly suthonzed ageptof the
applcamt.

T SiENATURE OF APPLICANT DATE SIGNATORE OF AGENT OATE

The appication must ba signed by tha person who desires to undertoke the proposad aclvity {applcant} or t may be signed by s duly authorized agent if te
statoment in block 11 has been filled oul snd sigied,

18U S C Seclion 1001 provides that. Whoever, in ary manner within the jurisciction of uny departmen! of agency of the United Slates knowingly and willfuly
laisthies, conceals, of covess up any Irick, scheme, of Gsquses a matonst 1act of makes any alse, ficlitious or Taudisent statemenls of reprosentations of
makes of us0s any falso wiiling or document Knowing same 1o contain any feise, fictiious or fraudidant statements or antry, shall be fined rat more than
$30.000 orimprisored not inofo than five years of bosh.

ENG FGRM £345 BERT 2009
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inatructions for Preparing a
Department of the Army Parmit Application

Blocks 1 through 4. To be completed by Comps of Engineers.

Biock 5. Applicant’s Name. Entar the nsme and the E-mail adcress of te respons ble party or parties, If the
responsible party is an agency, company, corporation, or ather organization. indicate the name of the organization
and respensible officer and title. If mare than one party fs agsociated with the application. please attach a shaat wilh
the necessary information marked Block 5.

Biock 6. Addrasa of Applicant. Plezse provide the full adkdess of the party or parties responsibie for the applicaticn,
If more space is needed, atlach an extra shest of paper marked Bicck 6.

Biock 7. Applicant Telephone Number(s). Please pravide the number where you can Lsuaily se reached curing
nermal business hours.

Blocks 8 through 11. To be completed, if you chcose to have an agenl.

Biock 8. Authorzed Agaent’s Name and Title. Indicate neme of individual or agency, designated by you, to
rapresent You in this process. An agent can be an altorney, builder, conractor, engneer, cr any ather persen or
crganization Note: An acent s not requited.

Blocks 9 and 10. Agent’s Addrese and Telaphono Number, Picass provide the complete maling address of the
agent, aiong with the telephone numaer where he / she can be seached during normal business haurs.

Btock 11. Statemant of Authorization. To be completed by applicant, if an agent is to be employed.

Block 12, Proposed Project Nama or Title. Please provide name identifying the oroposed project, o.9., Landmark
Flaza, Burred Hills Subdivsion, or Edsali Commersial Center,

Block 13. Name of Waterbody. Please provide te name of any slream, lzke, marsh, or ather waterway to be
directy impacled by the acivity. If it is a minor (nc name) stream, identfy e waterbody the minor stream ente-s.

Hlock 14. Proposed Project Street Address. I the proposed project is focated at a site having a street addmess nat
a box numbier), please arter it hers.

Block 15. Location of Proposed Project. Entar the lalitude a~d longitide of where the proposed profect is located.
If more space s required, please attach a sheet with the necassary information marked Block 15

Block 16. Gther Location Descriptions. If available, provide the Tax Pares] Identifcation number of the site,
Sactien, Township, and Range of the site (if know=), and / of lecar Municipalily that the site is located in.

Block 17, Directions to the Site, Provide directons to the site from a krown locaton or landmark, .relude highwray
and street numbers as well as names. Alsc provide cistances from Ksown locations and any ather information that
waould assist in lneatng the site. You may also provide descriptcn of the oreposed project location, such as It
numbess, tract rumbers, cr you may chocse to focate the proposed prorect site frem a known poinl {such as the right
descending bans of Smith Creek, one mile downsiream from the Highway 14 bridge;. If a large river or stream,
include the siver mile of the propased proiact site if known

Block 18. Nature of Activity. Describe the overali actvity or orcject. Give appropriate dimensicns of sructu-es such
as wing walls dikes {identfy the materials 1o be used in construction as weil as the methcds Ly which the work 15 to

b done), or excavations {iength, width, and height). indicate wrether diszharge of d-edged <r fill material is involved.
Alse, identfy any structure to be constructed on a fill, piles, or floa-suppcrted platforms,

The writter descrintions and lustrations are an important part of the appiication. Please describe. in detaii, what ¥ou
vish te do. IF more space is needed, atisch an extra sheet of pager marked Block 18,

Block 13. Proposed Project Purpose. Dascribe the purpose ard need far the proposed proect. What wil it be used

for and why? Also include a brief description of any related aciivities 1o be developed as the result of the proposad
projest. Give the approximae dates you pian to both degin and corplete alf work.
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Block 20. Reasons for Discharge. if the activity involves the discharge of dredged and/or fill material into a wetland
or other waterbody, including the temporary placernont of material, explain the specific purpose of the placement of
the materiai (such as erosion control).

Block 21. Types of Materlal Bolng Discharged and the Amount of Each Type in Cuble Yards. Describe the
material to be discharged and amount of each material to be discharged within Corps jurisdiction, Please be sure this
cescription will agres wih your iflustrations. Discharge material includes: rocx. sand, clay, concrete, etc

Block 22. Surface Areas of Wetlands or Other Wataers Filled. Descrbe the araa to be fifled at each location.
Spacificaily identify “he surface areas, or part thereof, to be fited. Also include the means oy which tha discharge is to
te done (backhoe, dragline, etc.). if dredged material is tc be discharged on an upland site, identify the site and the
staps 1o 0@ taken (If necessary) to prevent runoff Fom the dredged material back into a waterbody. if more space 1s
necded, attach an extra sheet of paper marked Block 22,

Block 23. Dexcription of Avoldance, Minimization, and Compensation. Provide a prie® explanation descrbing
how mpacts te waters of the United States are being avoided and minimized on the project site. Also provide a brief
gdeseriftion of how impacts o waters of the United States will be compensated for, or 2 brief statement explaining why
compensalory mitigation should not be required for those mpacts.

Blocik 24. Is Any Portlon of the Work Already Complete? Provide any background on any part of the proposed
project aready completed. Describe the area already developed, structures compteted, any dredged or fill material
aready discharged, the type of material, volume in cubic yards, acres filled, if a welland or other walerbody (in acres
o square feet), if the work was done under an existing Gormps permil, identity the autherization, if possible.

Block 25. Mames and Addresses of Adjoining Froperty Owners, Lesseas, ofc., Whose Property Adjoins the
Projoct Site. Lis: complete nasres and full mailing addresses of the adjacent property owners (public and privae]
lesseas, etc., whuse proverty adjoirs the waterbody or aquatic site where the work is being proposed so that they
may be notified cf the proposed activity (usaally by public notice), If more space is needead, attach an extra shaat of
papet marked Block 24,

information regarding adjacent landowners [s usually avallable through the office of the tax assessor in the
county or countles whero the project is to be developed,

Block 26. Information about Approvals or Deniais by Other Agencles, You may need the agprovatl of other
federal, state, or ‘ocal agendes for your project Fdentify any applications you have submitted and the status, i any
{approved or deried) of each application. You nesd not have cblained all other permits bafore applying ‘or a Corps
parmit.

Blochk 27, Signature of Appticant or Agent. The applcation mus: be signed by the ownaer or other awthorized party
{agent) This signatuse shall be an affirmation that the party applying for the permit pessesses the requisite property
righls to undertake the activity applied for {(including comptiance with special conditions miligation. etc }.

DRAWINGS AND ILLUSTRATIONS

General Information.

Threae types of lustrations are needed to property depict tha work o be underaken. These ilfustrations or drawings
are identifed as a Vicnity Mep a Plan View or a Typical Cross-Section Map {dentify 2ach dlustration with a figure or
attachmert number

Please submit gne original. or good quality copy. of afl drawings on B% x11 inch plain white paper {electronic madia
may be substinuted). Use the fewest number of sheets necessary for your drawings ar ifustraticns.

Each iTustration should identify the project, the applicant. and the type of iHusteation (vicin ty map, glan view, or cress-

section). While lllustrations need not be professional (many small, private project ‘Hustrations are prepared
by hand), they should bo clear, accurate, and contain all nacessary Information.
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FACT SHEET
NATIONWIDE PERMIT 12
{2007)

UTILITY LINE ACTIVITIES. Activities required for the construction, maintenance, repair, and
remaval of utility lines and associated facilities in waters of the United States, provided the
activity does nof result in the loss of greater than 1/2 acre of waters of the United States.

Utility lines: This NWP authorizes the construction, maintenance, ar repair of utility
lines, inciuding outfall and intake structures, and the associated excavation, backfill, or bedding
for the utility lines, in all waters of the United States, provided there is no change in pre-
censtruction contours. A "utiiity line” is defined as any pipe or pipeline for the transportation of
any gaseous, liquid, liguescent, or slurry substance, for any purpose, and any cable, iine, or
wire for the transmission for any purpose of electrical energy, telephona, and telegraph
messages, and radio and television communication. The term “utiiity line” does not include
activities that drain a water of the United States, such as drainage tile or french drains, but it
does apply to pipes conveying drainage from ancther area.

Materiat rasulling from trench excavation may be temporarily sidecast into walars of the
United States for no more than three months, provided the material is not placed in such 2
manner that it is dispersed by currents or other forces. The district engineer may extend the
period of temporary side casting for no more than a {otal of 180 days, where appropriate. In
wetlands, the top 6 to 12 inches of the trench should normally be backfilled with topsail from the
trench. The trench cannot be constructed or backfilled in such a manner as to drain waters of
the United States {e.g., backfilling with extensive gravel tavers, creating a french drain effect).
Any exposed slopes and stream banks must be stabilized immediately upon completion of the
wliiity line crossing of each waterbody.

Utility line substations: This NWF authorizes the construction, maintenance, or
expansion of substation {acilities associated with a power line or utiiity line in non-tidal waters of
the United States, provided the activity, in combination with alf other activities included in one
single and complate project, doaes not result in the loss of greater than 1/2 acre of waters of the
United States. This NWP does not autherize discharges into non-tidal wetiands adjacent to tidal
waters of the United States te consiruct, maintain, or expand substation faciiities,

Foundations for overhead utility line towers, poles. and anchors: This NWP
authorizes the construction or maintenance of foundations for overhead utility line towers, poles,
and anchors in all waters of the United States, provided the foundations are the minimum size
necessary and separate foolings for each tower leg (rather than a largar single pad) are used
where feasible,

Access roads: This NWP authorizes the construction of access reads for the
construction and maintenance of utility lines, including overhead power lines and wiilty line
substations, in non-tidat waters of the United States, provided the tolal discharge from a single
and compiete project does not cause the loss of greater than 1/2-acre of non-tidal waters of the
United States. This NWP dees nct authorize discharges into non-tidal wetlands adiacen! to tidal
waters for 20cess roads. Access roads must be the minimum width necessary (zee Note 2.
betow). Access roads must be constructed so that the iength of the road minimizes any agversa
effects on waters of the United States and must be as nzar as cossible to pre-construction
contours and elevations (e.q., at grade corduroy roads or geslextileigravel roads). Access roads
constructed above pre-construction contours and eievations in waters of the United States must
he properly bridged or culverted to maintain surface fiows,

This NWP may authorize utility lines in or affecting navigable waters of the United States
aven if there is no associaled discharge of dredged or fill material (See 33 CFR Part 372).
Overhead utility lings construcled over section 10 waters and utiiity iines that are routed in or
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under section 10 waters withowt a discharge of dredged or fill material require a section 10
perml,

This NWP atso authorizes temporary structures, fills, and work necessary te conduct the
utility line activity. Appropriate measures must be taken lo maintain normal downstream flows
and minimize flooding 1o the maximum extent practicable, when temporary structures, work, and
discharges, including cofferdams, are necessary for construction activities, access fills, or
dewatering of construction sites. Temporary fills must consist of materials, and be placedin a
manner, that will not be eroded by expected high ftows. Temporary fills must be removed in their
antirely and the affected areas returned to pre-construction elevations. The areas affected by
temporary fills must be revegetated, as appropriate.

Notification: The permittee must submit a pre-constryction netification to the district
engineer prior lo commencing the activity if any of the following criteria are mel: (1) the activity
involves mechanized land clearing in a forested wetland for the ulility line right-of-way; (2) a
section 10 permit is required: (3) the ulility lin2 in waters of the United States, excluding
overhead lines, exceeds 500 feet; (4) the ulility ine is placed within a jurisdictional area {i.e.,
water of the United States), and it runs parallel to a sfream bed that is within that jurisdictional
area; (5) discharges that resultin the loss of greater than 1/10-acre of waters of the United
States; (8) permanent access roads are constructad above grade in waters of the United States
for a distance of more than 500 fest; or {7) permanent access roads are constructed in waters of
the United States with impenvious matertals, (Sections 10 and 404)

Note 1: Where ihe proposad utility ine is constructed or instalied in navigable waters of
the United Slates ({i.e., section 10 walers), copies of lhe pre-construction notification and NWP
verification will be sant by the Corps to the National Cceanic and Atmospheric Administration
(NOAA), Natianal Ocean Service (NOS), for charting the utility ne to protect navigation,

Note 2: Access roads used for bolh construclion and maintanance may be authorizad,
provided they meet the terms and conditions of this NWP. Access roads used solely for
construction of the utility line must be removed upon completion of the work, accordance with
the requirements for tempaorary filis.

Note 3: Pipes or pipelines used o transport gaseous, liquid. liguescent, or sturry
substances over navigable waters of the United Stales are considered to be bridges, not utility
ines, and may require a permit from the U.S. Coast Guard pursuant to Section 3 of the Rivers
and Harbors Act of 1899, However, any discharges of dredged or fll material into waters of the
Unied States associated with such pipelines will require a section 404 permit {see NWP 15},

General Conditions: To qualify for NWP authorization, the prospective permiltee must comply
with the following general conditions, as appropriate, in addilion to any regional or case-specific
conditions imposed by the division engineer or district engineer,

1. Navigation. (a) No activity may cause more than a minimat adverse effect on
navigation.

{b) Any safety lights and signals prescribed by the U.S. Coast Guard, thiough
requlations or otherwise, must be instalied and maintained at the permittes’s expense on
aulhorized facilities in navigahle waters of the United Slates.

(¢} The permittee understands and agrees that, if future operations Gy the United Sumtss
require the removal, relocation, or ether alteration, of the structure or work herein authorized, or
if, in the opinion of tha Secretary of the Army or his autharized representative, said siructure or
wory shall cause unreasenable obstruction to the free navigation of the navigable walers, the
permittee will be required, upon due notice from the Corps of Engineers, 1o remove, relocate, or
alter the structural work or obstructions caused thereby, without expense to the United States.
No claim shall be made against the United States on account of any such removal or aiteralicn
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2. Aquatic Life Movements. No activity may substantially dissupt the necessary life
cycie movements of those species of aquatic life indigenous 1o the waterbady, including those
species that normally migrate through the area, unless the activity's primary purpose is to
impound water, Culverts placad in streams must be installed {0 maintain low fow condiions.

3. Spawning Areas. Activities in spawning areas during spawning seascns must be
avoided (o the maximum extent practicable. Activities that result in the physical destruction {e.g.,
through excavation, fill, or downsiream smothering by substantial turbidity} of an important
spawning area are nat authorized.

4. Migratory Bird Breeding Areas. Activities in waters of the United States that serve
as breeding areas for migratory birds must be avoided to the maximum extent practicable.

5. Shellfish Beds. No activily may occur in areas of concentrated shelifish pepulations,
unless the aclivily is directly related lo a shellfish harvesting aclivity authorized by NWPs 4 and
44,

6. Suitable Material. No activity may use unsuitable material {e.g., rash, debris, car
bodies, asphall, elc.). Material used for construction or discharged must be free from toxic
paliutants in texic amounts {see Section 307 of the Clean Water Act).

7. Water Supply Intakes. No activity may occur in the proximity of a public waler supply
intake, except where the activity is for the repair or imorovement of public water supply intake
slructures or adjacent bank stabilizalicn.

8. Adverse Effects From Impoundments. If the activity creates an impoundment of
waler, adverse effscts o the aguatic syslem due to accelerating the passage of waler, andior
restricling its flow mist be minimized lo the maximum extent practicabie.

9. Management of Water Flows. To the maximum extenl practicabie, the pre-
construction course, condition, capacity, and location of open waters must be maintained for
2ach aclivity, inciuding stream channelization and storm water management aclivilies, excep! as
provided below. The aclivity must be constructed to withstand expected high fiows. The activily
must not restrict or impede the passage of normat or high flows, uniess the primary purpose of
the activity is to impound water or manage high flows. The activity may aller the pre-
conslruction course, condition, capacity, and location of open waters if it benefils the aquatic
envireament {e.g., stream restoration or relocation activities).

10. Fills Within 100-Year Floodplains. The activity mus campiy with appiicable FEMA-
approved state or local floodplain management requiremants.

11. Equipment. Heavy equipment working in wetlands or mudfiats must b placzd on
mats, or othar measures must be taken to minimize soil disturbance.

12. Soil Erosion and Sediment Controls. Appropriate soii ercsion and sediment
controls must be used and maintained in effective operaling condition dunng conslruiction, and
all exposed soil and other fills, as weli as any work below the ordinary high water mark or high
tde Bne, muslt be permanently stabiiized at the earkiest practicabie date. Permitteas are
encouraged to perform work within waters of the United States during periads of low-flow or no-
ficw.




13. Removal of Temporary Fills. Temporary fills must be removed in their entirety and
the affected areas returned to pre-construction elevations. The affected areas must be
reveqetated, as appropriate.

14. Proper Maintenance. Any authgrized structure or fill shall be propery maintained,
including rmaintenance ta ensure public safety.

15. Wild and Scenic Rivers. No activity may cceur in a component of the National Wild
and Scenic River System, or in a river officially designated by Congress as a “study river” for
possible inclusion in the system while the river is in an official study status, unless the
appropriate Federal agency with direct management responsibility for such river, has
determined in writing that the proposed activity will not adversely affect the Wild and Scenic
River designation or study stalus. Information on Witd and Scenic Rivers may be obtained from
the appropriate Faderal land management agancy in the area (e.g., Nationatl Park Service, U.S.
Forest Service, Bureau of Land Management, U.S. Fish and Witdlife Service).

18. Tribal Rights. No activity or its operation may impair reserved tribal rights. including,
but not limited to, reserved water rights and treaty fishing and hunting rights.

17, Endangered Species. (a) No activily is authorized under any NWP which is likely to
jeopardize the continued existence of a threatened or endangered species or a species
proposed for such designation, as identified under the Federal Endangered Species Act {ESA),
or which will destroy or adversely medify the critical habitat of such species. No activity is
authorized under any NWP which "may affect” a listed species or critical habitat, unless Section
7 consultation addressing the effects of the proposed activity has been complated.

{b) Federal agencies should follew their own procedures for complying with the
requirements of the ESA. Federal permitlees must provide the district angineer with the
apprepriate decumentation to demonstrate compliance with thase requireéments.

(c) Non-federal permittees shall notify the district engineer if any listed species or
designated critical habitat might be affected or is in the vicinity of the oroject, or if the project is
located in designated critical habitat, and shall not begin work on the activity untit notified by the
district engineer that the requirements of the ESA have been salisfied and that the activily is
authorized. For activities that might affact Federally-isted endangered or threatened speacies or
designated critical habitat, the pre-construction notification must include the name(s} of the
endangered cr lhreatened species that may te affected by the proposed work o that utilize the
designaled critical habitat that may be alfecled by the proposed work. The district angineer wil
determine whather the proposed activity "may affect” or will have "no effect” to listed specias
and designated critical habitat and will notify the non-Federal applicant of the Corps’
determination within 45 days of receipt of a complete pre-construction notification tn cases
where he non-Federat applicant has identified listed spacies or critical habitat that might be
affected or is in the vicinily of the project, and has so notified the Corps, the applicant shall not
Begin work until the Corps has provided nolification the proposed activities will have "no effect”
on lisled species or critical habitat. or unlil Section 7 consultation has been completed.

{d) As a result of formal or infarmal consultalion with the FWS or NMES the district
engineer may add species-specific regional endangered spacies conditions to the NWpPs.

(e) Authorizalion of an aclivity by a NWP does not authorize the “take” of a threatered or
endangered species as defined under the ESA, in the absence of separate authorization (e.g.,
an ESA Section 10 Permit, a Biological Opinion with “incidental take” provisions, efc.} from the
U.S. FWS or the NMFS, both lethal and non-lethal “takes” of protected species are in violation
of the ESA. Informalion on the acation of threatenad and endangered species and their critical
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habitat can bz obitained directly from he offices of the U.S. FWS and NMFS or reir warld wida
Web nages at httpdiwww. fws . gov! and btp./lvww . noga.gov/fisheries.html respectively.

18. Historic Properties. {8) In cases wrera (g cistrict engineer detzrmires that the
aclivity may affect proverlies listzd, or 2ligible for fisting. in the Nationa: Registar of Historie
Piaces, the acivily is not aulhorizsd, a1l the requirements of Section 108 of the Natorat
Hislwmic Frasenvation Act iINHPA) beve been satsfied.

(L) Federal permillees should follow their own proceduras for complying with she
regirements of Section 105 of the National Historic Preservation Act. Federal germittees must
previde the district enginag- with the appropriate documentation to demonstrate compliance with
those requirements.

() Nor-federal perm tlees must submit a pre-construrzsion retitication to the district
engineer if tha authorized activity may have the patential to cause effects to ary hisicrc
preperties listed, determined to be aligible for tsting on, or potentialy eligible for listing on the
Naiinnal Rag'ster of Historie Flaces, inoluding oreviously unidentified properties  For such
activities, the pre-constsuction notification musl state which historic properties may be a'fected
by the proposed work or include a vic rity map indicating the location of the historic properties or
the potential for the prasence of hustoric properties. Assistance regarding information cn the
location ot or potential for the presence of historic resources can be sought fram the Stete
Histane Praservation Ottcer ar Tribal Histeric Preservatior. Officer, as appropriate, and ke
Nalional Ragister of Historic Places (see 33 CFR 250, 4(¢g)). The district enginser shai make a
reasonable and gocc faith effort to carry out approp-iate identification efferts, which may include
background resaarch, consultation, orzl history interviews, sampic ficld investigation, ard field
survey. Based on the information submitted and these efforts, the district engineer shal
determine whether ire propcsed activity has the potential io cause an effect on ire historic
properties. Where the non-Federa! applizant has identified histeric preperies which the activity
may have the polential to causce cffecls and so notified the Corps, the ron-Federal apgclivant
shal nol begin the activity until notificd by the district engineer efther that the activiy has 10
potential to cause effzcts or that consu tation under Section 106 of the NFHPA bas been
completad,

(d) The district enginesr will natify the prospective permittee within 48 days of recapt of
a complete pre-construction notification whether NHFA Section 1C€ consullalicr is requred.
Section 105 corsultation is not required wren the Corps determines Lhal the aclvity cces not
have the potertial to cause effects on historic prope-ties (see 36 CFR §8C0.3ig)). [fNHPA
secton 106 consultation is recuired and wil occur, the distric. eagineer will rotify the nnn-
Federal applicant that he or she cannol beygin work untit Secticr 106 consuitation is mompletar

{e) Picspeclive permittees suuuld be awere that secton 110k of the NHPA (15 U S (.
+700-2(k)) grevents the Corgs rom granting a parmit or other assistance tc an applizant who,
with intert to avoid the reguireinents of Secticr 106 of the NHPA nas intentionally sigriiczntiy
adversey affected & tuslutic property to which e permit woutd relate, or having legal power i
prevent it alowed such significan: adverse effect to coour, unirss the Corps, ater consuliztion
with the Acvisory Courncil on Histerc Preservation (ACHP) da-armunes that circumslances
justily granting such assistance despite the adverse effect created or permitted by lhe applcant.
if crroumstances justify grarting the assistance, the Corps 1s reguired to notify the ACHP and
provide documentation specifying the circamstances, explaining the degree of damage o the
integrity of any histaric praperties affacted, and proposed mitigation. This decumentation must
inclide any views oblzined from the apphcant, SHPOITHRPD, zpprooriate ircian tribes f the
undertaking cocuts on or affects histone properties on trkal lands or affacis pregerties o
interes: o those tribas. and cther parties known to have a legitmate intercst in the impacts to
the permittad activty on his'orc pregerties.
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19. Designated Critical Resource Waters. Critical rescurce waters inciude, NOAA-
designaled marine sanctuaries, National Estuaring Research Reserves, state nalural heritage
sites, and outstanding national resource waters or other waters officially designated by a state
as having parlicular environmental or ecological significance and identifiad by the district
engineer after notice and opportunity for public comment. The district engineer may also
designate additional criticat resource walers after notice and opportunity for comment.

{2) Discharges of dredged or fill material into waters of the United States are not
authorized by NWPs 7, 12, 14, 16, 17, 21, 28, 31, 35, 39, 40, 42, 43, 44, 48, and 50 for any
activity within, or directly affecting, critical resource waters, including wetlands adiacent to such
waters. :

(b) For NWPs 3, 8, 10, 13, 15, 18, 18, 22, 23, 25, 27, 28, 30, 33, 34, 38, 37, and 38,
notification is required in accordance with general condition 27, for any activity proposed in the
designated critical resource walers including wetlands adiacent to those waters. The district
angineer may authorize activities under these NWPs only after it is determined that the impacis
to ihe critical resource waters will be no morg than minimal,

20. Mitigation. The district engineer will consider the following factors when determining
appropriate and praclicable mitigation necessary to ensure that adverse effects on the aquatic
environment are minimal:

{a) The activity must be designed and constructed to aveid and minimize adverse
effects, both temporary and permanent, fo waters of the United States to the maximum extent
practicable at the project site (i.2., on site).

{b) Mitigation in alt its forms (aveiding, minimizing, reclifying, reducing, or compensaling)
will be required io the extent necessary to ensure that the adverse effects to the aquatic
anvirocnment are minima.

{c}y Compensatory mitigation al a minimum one-for-one ratio will be required for all
wetland losses that exceed 1/10 acre and require pre-construction notification, unless the
distrct engineer determines in writing that some other form of mitigation would be more
environmentally apprepriate and provides a project-specific waiver of this requirement. For
wetiand lasses of 1/10 acre or less that require pre-construction notification, the district engineer
may determine on a case-by-case basis (hal compensatory mitigation is reguired to ensure that
the activity results in minimal adverse effects on the aquatic envircnment. Since the likglinood of
success is greatar and the impacts o potentially valuable uplands are reduced, wetiand
restoration should be the first compensatory mitigation option considered.

() For losses of streams or other open waters that require pre-construction notification,
the district engiager may require compensatory miligation, such as strearmn restoration, to ensure
that the actwity results in mmimal adverse effects on the aqualic environment.

fg) Compensatory miigation will not be used 1o increase the acreage losses allowed by
the acreage limits of the NWPs, For example, if an NWP has an acreage fimit of 1/2 acre, it
cannot be used to authorize any project resulling in the loss of greater than 1/2 acre of waters of
the United States, even il compensatory rmitigafion is provided that replaces or restores some of
the I=s! walers. However, compensatory mitigation can and should be used, as necessary, to
ensure that 2 project already meeting the established acreage limis also satisfies the minimal
impact requirement associated with the NWPs,

(f} Compensatory mitigation plans for projects in or near streams or other open walers
will normally include a requirement for the establishment, maintenance, and legal protection
{e.q., conservation casements) of ripartan areas next io gpen walers, In some cases, riparian
areas may he the only compensatory mitigation required, Riparian areas should consist of
native species. The width of the reguired riparian area wifl address documented water quality or
aquatic habitat loss concerns. Normaily, the riparian area will be 25 to 50 feet wide on each side
of the: streamn, but the district enginesr may require slighily wider riparian areas to address
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documented water quality or habitat loss concerns. Where both wetlands and open waters exist
on the project site, the district engineer will determine the appropriate compensatory mitigation
(e.g., riparian areas and/or wetlands compensation) based on what is best for the agualic
environment on a watershed basis. In cases where riparian areas are determined to be the most
appropriate form of compensatory mitigation, the district engineer may waive or reduce the
requirement to provide wetland compensatory mitigation for wetiand losses,

{g} Permittees may propose the use of mitigation banks, in-lieu fee arrangements or
separate activity-specific compensatory mitigation, In all cases, the mitigation provisions will
specify the party responsible for accomplishing and/or complying with the mitigation plan.

{h} Where certain functions and services of waters of the United States are permanently
adversely affected, such as the conversion of a forested or scrub-shrub wetland o a
herbaceous wetland in a permanently maintained ulility line right-of-way, mitigation may be
required 1o reduce the adverse effects of the project to the minimal level.

21. Water Quality. Where States and authorized Tribes, or EPA where applicable, have
not previously certified compliance of an NWP with CWA Section 401, individual 401 Water
Quality Certification must be obtained or waived (see 33 CFR 330.4(c)). The district engineer or
Stale or Tribe may require additionai water quality management measures (o ensure that the
authorized aclivity does not result in more than minimal degradation of water quality.
Specifically in North Dakota, the North Dakota Department of Health has denied certification for
projects under this Nationwide Permit proposed o cross all classified rivers, tributaries and
lakes; individual certification for project in these waterways must be obtained by the project
proponent prior to authorization under this Nationwide FPermit. For utility line crossings of alf
other waters, the Department of Health has issued water qualily certification provided the
attached Construction and Environmental Disturbance Reguirements are foflowed,

22. Coastal Zone Management. Not Applicable,

23. Regional and Case-By-Case Conditions. The activity must comply with any
regional conditions that may have been added by the Division Engineer (see 33 CFR 330.4(e))
and with any case specific conditions added by the Corps or by the state, Indian Tribe, or .5,
EPA in its section 401 Water Quality Certification, or by the state in its Coastal Zone
Management Act consistency determination.

24. Use of Muitiple Nationwide Permits. The use of more than one NWP for a singte
and compliete project is prohibitec, exzept when the acreage loss of waters of the United States
authorized by the NWPs does not exceed the acreage limit of the NWP with the highest
specified acreage limit. For example, if a road crossing over tidal waters is constructed under
NWP 14, with associated bank stabilization authorized by NWP 13, the maximum acreage loss
of waters of the United States for the total project cannot exceed 1/3-acre.

25. Transfer of Nationwide Permit Verifications. If the permittee sells the property
associated with a nationwide permit verification, the parmittae may transfer the nationwide
permil verification to the new owner by submitiing a letler to the appropriate Corps district olfice
to validale the transfer. A copy of the nationwide permit verification must be attached to the
fetter. and the letter must contain the following statement and signature:

“When the struclures or work authorized by this nationwide permit are stil! in existence at the
time the property is transferred. the terms and conditions of this nationwide permit, inciuding any
special conditions, will cortinue to be binding on the new owner(s) of the property. To validate
the transfer of this nationwide permit and the associated liabilities associated with compliance
with its terms and conditicns, have the transferee sign and date below.”
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(Transferee)

(Date)

26. Compliance Certification. Each permitiee who received a NWP verification from
the Corps must submit a signed certification regarding the completed work and any required
mitigation. The certification form must be forwarded by the Corps with the NWP verification
letter and will include: ‘

(a; A statement that the authorized work was done in accordance with the NWP
authaorization, including any general or specific conditions;

(b} A statement that any required mitigation was completed in accordance with the
permit conditions; and

(c) The signature of the permittee certifying the completion of the work and mitigation.

27. Pre-Construction Motification. See aftached pages.

28. Sindle and Complete Project. The activity must be a single and compiete project.
The same NWP cannot be used more than once for the same single and complete project.

Further Information

1. District Engineers have authority to determing if an activity complies with the terms
and conditions of an NWP.

2. NWPs do not obviate the need to obtain other federal, state, or local permits,
approvals, or authorizations required by law.

3. NWPs do not grant any property rights or exclusive privileges.

4. NWPs do not authorize any injury 10 the property or rights of others.

5 NWPs do not authorize interference with any existing or proposed Federal project.



General Condition 27. Pre-Construction Notification.

(a) Timing. Where required by the terms of the NWP, the prospeciive permittee must
notify the district engineer by submitting a pre-construction notification (PCN) as early as
possible. The district engineer must determine if the PCN is complete within 30 calendar days of
the date of receipt and, as a general rule, will request additional information necessary lo make
the PCN complete only once. However, if the prospective permittee does not provide ali of the
requested information, then the district engineer will netify the prospective permittee that the
PCN is still incomplete and the PCN review process will not commence untit all of the requested
informaticn has been received by the district engineer. The prospective permittee shall not
begin the activity until either:

(1) He or she is notified in writing by the district engineer that the activity may procead
under the NWP with any special conditions imposed by the district or division enginesr; or

(2) Forty five calendar days have passed from the district engineer's receipt of the
complete PCN and the prospective germiltee has not received written notice from the district ar
division engineer. However, if the permittee was required o natify the Corps pursuant to general
condition 17 that fisted species or critical habitat might be affected or in the vicinity of the
project, or to notify the Corps pursuant to general condition 18 that the activity may have the
potential to cause effects to historic properties, the permittee cannot begin the activity until
receiving written notification from the Corps that is "no effect” on listed species or "ne potential
to cause effects” on historic properties, or that any consultation required under Section 7 of the
Endangered Species Act (see 33 CFR 330.4(f)) and/or Section 106 of the National Historic
Preservation (see 33 CFR 330.4(q)) is completed. Also, work cannct begin under NWPs 21, 44,
or S0 until the permittes hag recaived written aoeroval frem the Corps. If the proposed activity
requires a written waiver {o exceed specified limits of an NWP, the permittee cannot begin the
activity until the district engineer issues the waiver. If the district or division engineer natifies the
permittes in writing that an individual permit is required within 45 calendar days of receipt of a
complete PCN, the permittee cannot begin the activity until an individual permit has been
obtained. Subsequently, the permittee’s right tc proceed under the NWP may be modified,
suspended, or revoked only in accordance with the procedure set forth in 33 CFR 330.5(d)(2).

{b) Contents of Pre-Construction Notification: The PCN must be in writing and include
the following information:

(1) Name, address and telephone numbers of the prospective permittes;

{2} Location of the proposed project;

{3) A description of the proposed project; the praject’s purnose; direct and indirect
adverse environmental effects the project would cause; any other NWP(s), regional general
permit(s), or individual permit(s} used or intended to be used to authorize any part of the
proposed project or any related activity. The description should be sufficiently detailed to allow
the district engineer to determine that the adverse effects of the project will be minimal and to
determine the need fcr compensatory mitigation. Sketches should be provided when necassary
lo show that the activity complies with the terms of the NWP. (Sketches usually canfy the
project and when provided resuit in a quicker decision.);

(4) The PCN must include a delineation of special aquatic sites and other waters of the
United States on the project site. Wetland delineations must be prepared in accordance with the
current method required by the Corps. The permittee may ask the Corps 1o delineate the special
aquatic sites and other waters of the United States, but there may be a delay if the Corps does
he delineation, especially if the project site is large or contains many waters of tha Urnited
States. Furthermore, the 45 day pericd will net start until the delineation has been submitled to
or compieted by the Corps, where appropriate;
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(5) If the proposed activity will result in the loss of greater than 1/10 acre of wetlands and
a PCN is required, the prospective permiltee must submit a statement describing how the
rmiligation requirement will be satisfied. As an alternative, the prospective permittee may submit
a conceptual or delailed mitigation plan,

(6) If any listed species or designated critical habitat might be affected or is in the vicinity
of the project, or if the project is located in designated critical habitat, for non-Federal applicants
the PCN mustinclude the name(s) of those endangered or threatened species that might be
affected by the propased work or utilize the designated criticat habitat that may be affected by
the proposed work, Federal applicants must provide documentation demonstrating compliance
with the Endangered Species Act; and

(7) For an aclivity that may affect a historic property listed on, determined to be eligible
for listing on, or potentially eligible for listing on, the National Register of Historic Places, for
non-Federal applicants the PCN must state which historic property may be affected by the
proposed work or include a vicinity map indicating the location of the historic property. Federal
applicants must provide documentation demonstrating compliance with Section 106 of the
National Historic Preservation Act,

{c) Eorm of Pre-Construction Motification: The standard individual permit application form
(Form ENG 4345) may be used, but the completed application form must clearly indicate that it
is & PCN and must include all of the information required in paragraphs (b)(1) through (7) of this
general condition. A letter containing the required information may alsc be used,

{d) Agency Coordination: (1} The district engineer will ¢consider any commants from
Federal and state agencies concerning the proposed activity’s compliance with the terms and
conditions of the NWPs and the need for mitigation to reduce the project’s adverse
environmental effects to a minimal leval,

(2) For all NWP 48 activities requiring pre-construction natification and for other NWP
activities requiring pre-construction notification to the district engineer that result in the loss of
greater than 1/2-acre of waters of the United States, the district engineer will immediately
provide (e.g., via facsimile transmission, overnight mail. or other expeditious manner) a copy of
the PCN ta the appropriate Federal or state offices (U.S. FWS, state natural rescurce or water
quality agency, EPA, State Historic Preservation Officer (SHPO) or Triba! Historic Preservation
Office {THPOQ), and, if apprepriate, the NMFS). With the exception of NWP 37, these agencies
will then have 10 calendar days from the date the material ig transmitted to telephone or fax the
district engineer natice that they intend to provide substantive, site-specific comments. 1f so
contacted by an agency, the district engineer wili wait an additional 15 calendar days before
making a decision on the pre-construction notification. The district engineer will fully consider
agency comments received within the specified ime frame, but will provide ne response io the
rasource agency, except as provided below. The district 2ngineer will indicate in the
administrative record associated with each pre-construction notification that the rescurce
agencies’ concerns were considered, For NWP 37, the emergerncy watershed protection and
renabilitation activity may praceed immediately in cases where there is an unacceptable hazard
tw life or a significant loss of property or economic hardship will occur. The district anginaer will
consider any commenis recsived to decide whether the NWP 37 authorization should be
modified, suspanded, or revoked in accordance with the procedures at 33 CFR 230.5.

{3} In cases where the prospective permittes is not a Federal agency, the district
engineer wili provide a response to NMFS within 30 catendar days of receipt of any Essential
Fish Habitat conservation recommendations, as required by Section 305(b}(4)(B) of tha
Magnuson-Stevens Fishery Conservation and Managerment Act.

(4} Applicants ase encouraged to provide the Corps multiple capies of pre-construction
notifications to expedite agency coordination.
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(5) For NWP 48 activities that require reporting, the district engineer will pravide a capy
of each report within 10 calendar days of receipt to the appropriate regional office of the NIMFS.

{e) District Engineer's Decigion: In reviewing the PCN for the proposed activity, the
district engineer will determine whether the activity authorized by the NWP will result in more
than minimal individual or cumulative adverse environmental effects or may be conlrary to the
publicinterest. If the proposed activity requires a PCN and will result in a loss of greater than
1710 acre of wetlands, the prospective permittee should submit a mitigation proposal with the
PCN. Applicants may also propase compensatory mitigation for projects with smaller impacts.
The district engineer will consider any propesed compensatory mitigation the applicant has
inciuded in the proposai in determining whether tha net adverse environmental effects to the
aquatic environment of the proposed work are minimal. The compensatery mitigation proposal
may be either concepiual or detailed. If the district engineer determines that the activity
cormplies with the terms and conditions of the NWP and that the adverse effects on the aquatic
environment are minimal, after considering mitigation, the district engineer will notify the
permitiee and include any conditions the district engineer deems necessary. The district
engineer must approve any compensatory mifigation proposal befare the permittee commences
work, If the prospective permittee efects to submit a compensatory mitigation plan with the PCN,
the district engineer will expeditiously review the proposed compensatary mitigation plan. The
district engineer must review the plan within 45 calendar days of receiving a complete PCN and
determine whethar the proposed mitigation would ensure no more than minimal adverse effects
an the aguatic environment. If the nat adverse effects of the preject on the aguatic environment
(after consideration of the compensatory mitigation proposal) are determined by the district
engineer to be minimal, the district engineer will pravide a timely written response !¢ the
applicant. The response will state that the project can proceed under the terms and conditions
of the NWPR.

If the district engineer determines that the adverse effects of the proposed work are
more than minimal, then the district engineer will notify the applicant either: {1) That the project
does not qualify for authorization under the NWP and instruct the applicant an the procedures to
seek guthorization under an individual permit; (2) that the project is authorized under the NYWP
subject to the applicant's submission of 2 mitigation plan that would reduce the adverse effects
on the aquatic environment to the minimal fevel; or (3) that the project is authorized under the
NWP with spacific modifications or conditions. Where the districl engineer determines that
mitigation is required to ensure no more than minimal adverse effects occur fo the aqualic
environment, the activity will be authorized within the 45-day PCN period. The authorizalion will
include the necessary conceptual or specific mitigation or a requirement ihat the applicant
submit a mitigation plan that would reduce the adverse effects on the aguatic environment to the
minimal fevel. When mitigation is required, no work in waters of the United States may occur
untii the district engineer has approved a specific mitigation plan,




2007 NATIONWIDE PERMITS
REGIONAL CONDITIONS
STATE OF NORTH DAKOTA
OMAHA DISTRICT — CORPS OF ENGINEERS

The U.S. Army Cerps of Engineers has adopted the following regional conditions for activities authorized
by nationwide permits within the State of North Dakota. However, the pre-construction notification
requirements defined below are nof applicable to Nationwide Permit 47.

1. Wettands Classified as Fens

At Nationwide Perrnits, with the exception of 3, 5, 20, 32, 38, 45, and 47, are revoked for use in fens in
North Dakota. For nationwide permits 3, 5, 20, 32, 38, and 45 permiltees must notify the Corps in
accordance with General Condition 27 (Noetification) prior to initiating any regulated activily impacting fens
in North Dakota.

Fens ate wettands that develop where a refatively constant supply of ground water 1o the plant rooling
zone maintains saturated conditions most of the ime. The water chemistry of fens reflects the mineralogy
of the surrounding and underlying soits and geclogical imaterials. The substrate is carbon-accumulating,
ranging from muck to peat to carbonates. These wetlands may be acidic to alkaline, have pH ranging
from 3.5 to 8.4 and support a range of vegetation types. Fens may occur an siopes, in depressions, or an
flats {i.e,, in different hydrogeomaorphic classes; after: Brinson 1993},

2. Waters Adjacent to Natural Springs

For all Naticnwide Permits permittees must nofify the Corps in accordance with General Condition No. 27
(Notification) far reguiated activities located within 100 feet of the water source in natural spring areas in
North Dakota. For purposes of this ceondition, a spring source is defined as any location where there is
artesian flow cmanating from a distinct point at any time during the growing seasun. Springs do not
inciude seeps and other groundwater discharge areas where there is no distinct point source.

3. Missouri River, including Lake Sakakawea and Lake Oahe within the State of North Dakota

For all Nationwide Permits permittees must nelify the Corps in accordance with General Condition Na. 27
{Motification) prior to initiating any regulated activity in the Missouri River, including Lake Sakakawes and
Lake Qahe, within the State of North Dakota.

4, Historic Properties

That the permittee and/or the permittee’s contracter, or any of the employees, subcontractors or other
persons working in tha parformanca of a contraci(s) to compicte the work authorized herein, shall cease
work and regort the discovery of any previously unknawn historic or archeoclogical remains to the North
Dakota Regulatory Otfice. Nofification shali be by telephone or fax within 24 hours of the discovery and in
wriling within 48 hours. YWork shalf not resume until the permittee is notified by the North Dakota
Regulatory Gffice.

5. Spawning Condition
Thal no regulated activity within waters of the United Stales listed as Class il or higher on the 1578
Streamn Evaluation fMap for the State of North Dakota or on the North Dakota Game and Fish

BCepariment’s website as a North Dakota Pubtic Fishing Water shall ocour between 15 April and § June
No reguiated activity within the Red River of the North shall occur between 13 April and & July.
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Additional Infarmation

Permittees are reminded that General CGoncilion Na. B prondts the use of unsaitable materia’, In
acdition. organic deotis, sv e building wasle, and materals excessive n fires are not suitable matarial

Specfic verbiage on proaibited materials and the 1978 Stream Evaluation Map for the State of North
Dakotz car be accessed an the North Dakota Regulatory Dffica’s website al;

ntips Awww . nwo ysace arny.mi/miod-rnd/mdhome hitm
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FACT SHEET
NATIONWIDE PERMIT 14
{2007)

LINEAR TRANSPORTATION PRQJECTS, Activities required for the construction, expansion,
modification, or improvement of linear transportation projects (e.g., roads, highways, railways,
trails, airport runways, and taxiways) in waters of the United States. For fnaar transportation
prejacts in non-tidal waters, the discharge cannot cause the loss of greater than 1/2-acre of
waters of the United States. For linear transportation projects in tidal waters, the discharge
cannot cause the loss of greater than 1/3-acre of waters of the United States. Any stream
channel modification, including bank stabilization, is limited to the minimum necessary to
construct or protect the linear transportation project; such modifications must be in the
immeadiate vicinity of the project.

This NWP also authorizes tempaerary structures, fills, and work necessary to construct
the linear transportation project, Appropriate measures must be taken to maintain normal
downstream flows and minimize flooding to the maximum extent practicable, when temporary
structures, work, and discharges, including cofferdams, are necessary for construction activities,
access fills, or dewatering of construction sites. Temporary fills must consist of materials, and
be placed in a manner, that will not be ercded by expected high flows. Temporary filis must be
removed int their entirety and the affected areas returned to pre-construction elevations. The
areas affected by temporary fills must be revegetated, as appropriate.

This NWP cannct be used to authorize non-linear features commonly asscciated with
transportation projects, such as vehicle maintenance or storage buildings, parking lots, train
stations, or aircraft hangars.

Notification: The permittee must submit a pre-construction notification to the district
engineer prior to commencing the activity if; {1) the loss of walers of the United States exceeds
1/10 acre; or (2) there is a discharge in a special aquatic site, including wetlands. (Sections 10
and 404)

Note: Some discharges for the construction of farm roads or forest roads, or temporary
roads for moving mining eguipmant, may qualify for an exemption under Section 404(f) of the
Clean Water Act {see 33 CFR 323.4).

General Conditions: To qualify for NWP authorization, the prospective permittee must comply
with the following general cenditions. as appropriate, in addition to any regional or case-specific
conditions imposed by the division engineer or district engineer.

1. Navigation. {a) N¢ activity may cause more than a minimal adverse effect ¢on
navigation.

{b) Any salely lights and signals prescribed oy the U S, Coast Guard, through
regulations or otherwise, must be installed and maintained at the permittee’s expense an
autherized facilities in navigatle waters of the United States.

(c} The permiltee understands and agrees that, if future operations by the United States
require the removal, relocation, or other alteration, of the siructure or waork heren authonzed, or
if, in the cpinion of the Secretary of the Army or his authorized representative, said structure or
work shall cause unreascnable obsiruction to the free navigation of the navigable waters, the
permittee will be reguired, upon due notice from the Corps of Engineers, to remove, refccate, or
alter the structural work or obstructions caused thereby, without expense to the United States
Mo claim shall be made against the United States on account of any such removal or alieration.
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2. Aguatic Life Movements. No activity may substantially disrupt the necessary life
cycle movements of those species of aguatic life indigenous to the waterbody, including those
species that normally migrate through the area, unless the activity's primary purpose is to
impound water. Culverts placed in streams must be instalied to maintain low fiow conditions,

3. Spawning Areas. Activities in spawning areas during spawning seasons must be

avoided to the maximum extent practicable. Activities that result in the physical destruction (2.q..

through excavation, fill, or downstream smothering by substantiat turbidity) of an important
spawning area are not authorized.

4, Migratory Bird Breeding Areas, Activities in waters of the United States that serve
as breeding areas for migratory birds must be avoided to the maximum extent practicable.

5. Shellfish Beds. No activity may occur in areas of concentrated shellfish populations,

unless the activity is directly related to a shellfish harvesting activity authorized by NWPs 4 and
48

6. Suitable Material, No aclivity may use unsuitable material {e.g., trash, debris, car
bodies, asphalt, ete.). Material used for construction or discharged must be free from toxic
pollutants in toxic amounts {see 3ection 307 of the Clean Water Act),

7. Water Supply Intakes. No activity may occur in the proximity of a public water supply
intake, except where the activity is for the repair or improvement of public water supply intake
structures or adjacent bank stabilization.

8. Adverse Effects From Impoundments. If the activity creates an impoundment of
water, adverse effects to the aguatic system due to accelerating the passage of water, andfor
restricting its flow must be minimized to the maximum extent practicable.

9. Management of Water Flows. To the maximum extent practicable, the pre-
construction course, condition, capacity, and iocation of open waters must be maintained for
each aclivity, including stream channelization and storm water management activities, except as
provided below. The activity must be constructed to withstand expected high flows. The activity
must not restrict or impede the passage of normmal or high flows, unless the primary purpose of
the activity is to impound water or manage high flows. The activity may alter the pre.
construction course, condition, capacity, and location of open waters if it benefits the aquatic
environment (e g., stream restoration or relocation activities).

10. Eills Within 100-Year Floodplains. The activity must comply with applicable FEMA-
approved state orlocal floodplain management reguirements.

11. Equipment. Heavy equipment working in wetlands or mudfiats must be placed on
mats, or other measuras must te taken to minimizs soil disturkance.

12. Soil Ercsion and Sediment Controls. Appropriate sof erosion and sediment
controls must te used and maintained in effective cperating condition during construction, and
all exposed soil and other filis, as well as any work below the ordinary high water mark or high
tide line, must be permanently stabilized at the earliest practicable date. Permittees are
encouraged to perform wark within waters of the United States during perioeds of low-flow or no-
flow.
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13. Remaoval of Temporary Fills. Temporary fills must be removed in their entirety and
ine affected areas returned to pre-construction elevations. The affacted areas must be
revegetated, as appropriate.

14. Proper Maintenance. Any authorized structure or fill shall be properly maintained,
including maintenance to ensure public safety.

15, Wild and Scenic Rivers. No activity may occur in a component of the National Wild
and Scenic River System, or in a river officially designated by Congress as a "study river” for
possible inclusion in the system while the river is in an official study status, unless the
appropriate Federal agency with direct management responsibility for such river, has
determined in writing that the proposed activity will not adversely affect the Wild and Scenic
River designation or study status. Information on Wild and Scenic Rivers may be gbtained from
the appropriate Federal land management agency in the area (e.g., National Park Service, U.S.
Farest Service, Bureau of Land Management, U.5. Fish and Wildlife Service).

16. Tribal Rights. No activity or its operation may impair reserved tribal rights, including,
but not limited to, reserved water rights and trealy fishing and hunting rights.

17. Endangered Species. (a) No aclivity is authorized under any NWP which is likely to
jeopardize the continued existence of a threalenad or endangered species or a species
proposed for such designation, as identified under the Federal Endangered Species Act (ESA),
or which will destroy or adversely modify the critical habitat of such species. No activity is
authorized under any NWP which "may affect” a listed species or critical habitat, uniess Saction
7 consuitation addressing the effects of the proposed activity has been completed.

(b) Federal agencies should follow their own procedures for complying with the
requirements of the ESA. Federal permiltees must provide the district engineer with the
appropriate documentation to demonstrate compliance with those requirements.

{c) Non-federal permittees shall notify the district engineer if any listed species or
designated critical habitat might be affected or is in the vicinity of the project, or if the project is
located in designated critical habitat, and shall not begin werk on the activity until notified by the
district engineer that the requirements of the ESA have been satisfied and that the activity is
authorized. For activities that might affect Federaliy-listed endangered or threatened species or
designated critical habitat, the pre-construction notification must include the name(s) of the
endangered or threatened species that may be affected by the proposed work or that utilize the
designated critical habitat that may be affected by the proposed work. The district engineer will
determine whether the proposed activity “may affect” or will have “no effect” to listed species
and designated ¢ritical habitat and will notify the non-Federal applicant of the Carps’
determination within 45 days of receipt of a compiete pre-construction notification. In cases
where the non-Federal applicant has identified listed species or critical habitat that might be
affectad or is in the vicinity of the project, and has so notified the Corps, the applicant shat not
begin work until the Corps has provided netification the proposed activities will have "no effect”
on listed species or critical kabitat, or untii Section 7 consuitaticn has been compisled.

(d} As a result of formal or informal consultation with the FWS or NMFS the district
engineer may add species-spegific regional endangered species conditions to the NWPs

{(e) Authorization of an activity by a NWP does not autharize the “take” of a threatened or
endangered speces as defined under the £SA. In the absence of separate authorization (e.g..
an ESA Section 10 Permit, a Biolegical Opinion with “incidental take" provisions, et¢.) from the
U.S. FWS or the NMFS, both lethal and non-lethal “takes” of protected species are in vioiation
of the ESA. information on the location of threatened and endangered species and their critizal

[
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habitat can be obtained diregtly from the offices of the U.S. FWS and NMF$S or their world wide
vWeb pages at http/rwway fws.govl’ and htip /ey .noaa.govifisheries html respectively.

18. Historic Properties. {(a} In cases whera the district engirser determines that the
activity may affect properties listed, or ligible for listing, in the Mationatl Register of Historic
Places, the activity is not authorized, until the requirements of Section 106 of the Nationat
Historic Preservation Act (NHPA)Y Bave been satisfied.

{b) Federal permittees should foliow their own procedures for complying with the
reguirements of Section 106 of the National Mistoric Preservatlion Act, Federal permittees must
provide the district engineer with the appropriate documentation to demonstrate compliance with
those requirements.

(cy Non-federal permittees must submit a pre-construction notification to the district
engineer if the authorized activity may have the potential to cause effects to any historic
properties fisted, delermined to be eligibie for listing on, or potentially eligibie for listing on the
National Register of Historic Places, including previously unidentified properties, For such
activities, the pre-construction notification must state which historic properties may he affected
by the proposed work or include a vicinity map indicating the location of the historic properties or
the potential for the presence of historic properties. Assistance regarding information on the
location of or potential for the presence of historic resources can be sought from the State
Historic Preservation Officer or Tribat Historic Preservation Officer, as appropriate, and the
National Register of Historic Places {see 33 CFR 330.4{g)). The disirict engineer shall make a
reasonable and good faith effert to carry cut appropriate identification efforts, which may include
background research, consuitation, oral history interviews, sample field investigation, and field
survey. Based on the information submitted and these efforts, the district engineer shalt
determine whether the proposed activity has the potential to cause an effect on the historic
properties. Where the non-Federal applicant has identified historic properties which the activity
may have the potential 10 cause effects and so notified the Corps, the non-Federal applicant
shalt not bagin the activity until notified by the district engineer either that the activity has no
potential to cause effects or that consultation under Section 106 of the NHPA has been
completed.

{cd) The district engineer will notify the prospective permittee within 45 days of receipt of
a complete pre-construction notification whether NHPA Section 106 consultation is required.
Section 106 censultation is not required when the Corps determines that the activity does not
have the potential {0 cause effects on historic properiies (see 36 CFR §800.3(a). [ NHPA
section 108 consultation is required and will occur, the district engineer will notify the non-
Federal applicant that he or she cannot begin work untit Section 106 consuitation is complated.

{e} Prospective permittees should be aware that section 110k of the NHPA {16 U.S.C.
2F0h-20kYY nrevents the Cores from granting a permit or other assistance o an arslicant who,
with intent to avoid the requirements of Saction 106 of the NHPA, has irtantionatly significantly
adversely affected a historic property to which the permit wouid relate, or naving legal power to
oravent it, aillowed such significant adverse effsct lo sceur, urless the Corps, after consultation
with the Advisory Council on Historic Preservation {ACHP), determines that circumstances
jusiify granting such assistance despie the adverse 2ffact creatzd or permitied by the applicant.
i circumstances justify granting the assistance, the Corps is raquired to notify the ACHP and
provide documentation specifying the circumstances, explaining the degree of damage to the
integrity of any historic properties affected, and proposed mitigation. This decumentation must
include any views obtained from the applicant, SHPO/THPQ, appropriate indian tribes i the
undertaking occurs on or affects historic properties on tribal lands or affacts properties of
interest to those tribes, and other parties known 1o have a legiimate interest in the impacts o
the parmitted activity on historic properties.
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19. Designated Critical Resoturce Waters. Critical resource waters incluce, NOAA-
designated marire sanctuaries, National £stuarinz Research Resarves, state natural heritaga
sites, eand cutstanding national resource waters or other waters officially designaed by a state
as hav ng particular environmental or ecological significance and idantified by the disirict
enginear after notice and apportunity for public comment. The district engineer may also
designale agdit onal critical resource waters after notice and opportunity for comment.

(a) Discharges of dredged or fill matzrial into waters of the Urited &tatzs are not
autherized by NWPs 7, *2, 14, 16, 17, 21, 28, 31, 35, 39, 4C, 42, 43, 41, 48, and £0 for any
activity within, cr diract y affecling, critical resourca waters, including watlands adjacent to stich
walers.

(b} For NWPs 3, 8, 10, 13, 15, 18, 10, 22, 23, 25, 27, 28, 30, 33, 34, 3G, 37, and 38,
rotification is required in accordance with general condition 27, for any activ tv propoesed in the
ces gnated critical resource watars including wetlands adjacent 1o those waters. The disirict
engineer may authorize activities under these NWPs only after it is delermined that the impacts
to the critical resource waters wll be ne more than minimal,

20. Mitgation. The district engineer wil consider the following factors when determenirg
approgriate and practicab e mitigation neczssary 0 ersure thal adverse elfects on the aquatic
envronment are minimal:

{(a) The activity rrus: be designed ard constructed lo avoid ard minimize adverse
effects, both temoorary and permanent. 1o waters cf the United States to the maximum extent
pract cable at the project site (i.e., on site).

(by Mitigation in all its forms {avoiding. minimizing, reclifying, reducing, or compensating)
wil ba required to the extert nacessary ta ansure that the adverse effacts to the aquatic
environment are minimai.

(c) Compensatory mitigation at a mininur one-for-one ratio will be reguired for all
wetland losses that exceed 1/10 acre and require pre-construction notifization, unloss the
district ang neer detarmines in wrhing that some other farm of mitigation woclld be more
environmentaily appropriate and providss a project-speci‘ic waiver of this requiremren:. For
wetiand losses o 1/10 acre or less that require pra-construction notification, the district engness
may detarmina on a case-by-case basis that compensatery mit.gation :s requived ta ensurs that
tha actvity resilis in minimal a2dverse effects on the aquatic envicenment. Since the liketihnod of
success is greater and the impacts to potentialy valuable uglards are reduced, wetland
restoration should be the first compensalory mitigation option considerad.

(dy =or Iosses of streams or other open waters that require pre-canstriction notification
the district engineer may requre compensa ary mifigation, such as stream restaration, tc ersure
that the activity results in minimal adverse effects on the aquatic enviconment.

{e} Compensatory mitigation will not be Lsed to increase the acreage losses allowec by
the acreage limits of the NWPs. For example. if an NWP hag an acreage limit of 1/2 acre, it
cannit be used to auhorize any prosec: res.lting in the icss of greacer than 1/2 acre of waters of
the United States, even if compensatory mitigation is provided iha: replaces or restores some of
the lost waters. However, compensatory mitigation can and should be used, as necessary, o
ersute that a preject already meeting the establisned acreage limits also satisfies the minimal
impact requirement associated with the NVWPs

() Compensa.ery mitigation plans for projects in or near streams or other open watars
will normally include a ~equirement for the estabishment, maintenance, and iegal protection
(e.¢., conservafior easements) of riparian areas rext to cpen waters. |1 some cases, riparien
ar=as may he the only compensatory mitigation required Ripanan areas should consist of
nztive species. The widtn of the required riparian area will address documented water quality or
aguatic habitat lcss concerns. Normally, the rigarian area will oe 25 to 30 feet wide on each side
of the stream, but the district engineer may require slichtly wider riparian areas ic acdross
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documented water quality or habitat logs concems. Where toth wetlands and open waters exijst
cn tha preject sita, the district enginzer wii determine the sppropriate cempensatery m tigation
(e.g., riparan areas ard/ar watlands compansaticn) tased on what s best for the aquatic
enwironment on & walershad basis. In cases where riparian aress ara detarmined to ba the most
appropriate form of compensa:cry mitigation, the district ergineer may waive o+ recuce the
requirement to provide wailand compensatory mitigaticn for wetland 1osses.

{¢) Permittees may propuse the use of mitigaticn banks, in-li2u fee arrangements or
separate activity-specific compensatory mitigation. In all cases. the mitigation provisions wii
specify the party respensible for accemplishing and/or comglying with the mitigation plar,

(k) Wnere certain functions and services of waters of the United Statas are permanently
advarsely affected, such as the conversion of a forasied or scrub-shrub wetland to a
herbacecus wetland in a permanantly maintainad utility line rignt-of-way, mitigation may be
required it reduce the adverse effects of the project to the minimal level.

21. Water Quality. Where Statas and atthorizec Tribes, or EPA where applicabla, have
not praviously cartified complianca of an NWP with CWVA Section 401, irdividual 4C1 Wataer
Quality Certification must be ohizined or waved (see 33 CFR 330.4(¢)!. The district enginear or
State or Tribe may require additional water quality maragement measires to ensure that the
authorized activity does not rasult in more than minimal degradation of water qualty.
Specilically for Noith Dakota, the Nodlh Dakola Department of Health has issued waser guality
cerlification for projects under this Netionwide Permit provided the attached Jonstruction ang
Environmerntal Disturbanze Reqguirements are followead,

22. Coastal Zonc Management. Not Applicable.

23. Regional and Case-By-Casc Conditions. The act vity must comply with any
regional conditions that may nave baen addad by tha Divis:cn Enginec- (sce 33 CFR 330.4{e))
and with any case specific cenditions acded by the Corgs or by the state, Indian Tribe, o7 U.S.
EPA in its s2ction 401 Water Quality Certif cation, or by :he state in its Coastal Zone
Managemant Act carsistancy determinztion.

24. Use of Multiple Nat'onwide Permits. The use of more than one NMWP for a single
and complete project is prohib ted, except when the acreage loss of waters of the Lnited States
authorzed by ‘Fe NWPs doas not exceec the acreage limit of tha NWP w th the highest
spechied acreage hmit, For example, if @ vad crossing over tida! waters is constructed under
MVWE 14, with gssociated bank stabilization aulhorized by NWP 13, the maxkimum acreage loss
of waters of tha Unitec Siates for the tota project cannat exceed 1/3-acie.

25. Transfer of Nationwide Permit Verifications. If the permittee sells the property
associated witn a nationwide permit verification, the permitiee may trarsfer t12 nationw de
permit verfication to the new cwner by submitting a letter to the aoprepriate Corps district off ce
to validate tha trarsfer. A copy of tha natiswice permi: verification must be altached to the
tetter, and the lefter must contain the folowing statament and signature:

“When the structures or work authorized by this nationwide permit are stil in cxistence at tha
tme the arcperty is transferred, the terms and conditions of this nationwide permit, nclucing any
gpecal conditang, will continuz to be mnding on the new oswner{s) of the propety. To validate
the transfer of this rationwide sermit and the associated labitties associated with compliance
with its terms and conditions, have thea trarsferaa sign and date selow,”

{Transferee)




26. Compliance Certification. Each permi‘tee who received a NWP verification from
the Corps must submit a signad cartificatior regarcing re comple ed work ard any required
mitigation. The certificaticn form must be forwarded by the Corps with the NWP verif.cation
ietter and will includa.

(a) A statemant that the authorized work was done in accordance with the NwW=
authorization, including any general or specific cond tions;

{b) A statemant that any -equired ritigaticn was completed in accordarce with tha
oermit conditiors; and

(¢) The signature of the permit:ee certifying the completion of the work and mitigation.

27. Pre-Construction Notification. See atiached pages.

28. Single and Complete Project. The activity must be a single and complete project.
The same NWF carrot bz used mare than once for the samsz single and complete project.

Further Information

1. District Erngineers have authority to determine if an activity compiies with the terms
and conditions of ar NWP.

2. NWPs do not obviate the need to obtain other federal. state, or local sermils,
approvals, or authorizations required by faw.

3. NV‘JPs do not grant any propeny rights or exclusive privileges.

AUPNNFe o et authorize oy Inlors 1 he property or nigints of oihsrs.

5 NV‘JPs do ot authorize u"ten‘erewcm with any existing or propcsed Federzl project
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General Condition 27, Pre-Construction Notification,

{a} Timing. Where required by the terms of the NWP, the prospective permittee must
notify the dlstrsct engineer by submitting a pre-construction notification (PCN) as early as
possible. The district engineer must determine if the PCN is complete within 30 calendar days of
the date of receipt and, as a general rule, will request additional infermation necessary to make
the PCN complete only once. However, if the prospective permittee does not provide all of the
requested information, then the district engineer will notify the prospective permittee that the
PCN is still incomplete and the PCN review process will not commence until all of the requested
information has been received by the district engineer. The prospective permittee shall not
begin the activity untii either:

(1) He or she is notified in writing by the district engineer that the activity may proceed
under the NWP with any special conditions imposed by the district or division engineer: or

{2} Forty five calendar days have passed from the district engineer's receipt of the
complete PCN and the prospective rermittee has not received written notica from tha district ar
division engineer. However, if the permiitee was required te notify the Corps pursuant to general
condition 17 that listed species or critical habitat might be affected or in the vicinity of the
project, or to notify the Corps pursuant to general condition 18 that the activity may have the
potential to cause effects to historic properties, the permitiee cannot begin the activity until
receiving written natification from the Corps that is “no effect” on listed species or "no potential
to cause effects” on historic properties, or that any consuitation required under Section 7 of the
Endangered Species Act (see 33 CFR 330.4{f) and/or Section 106 of the National Historic
Preservation (see 33 CFR 330.4(q)) is completed. Also, work cannot begin under NWPs 21, 49

ar S0 urtil the carmittea has racaived writlan asopowgl from the Tarag Fihe oroomgad gotton

requires a written waiver to exceed specified limits of an NWP, the permlttee cannot begin ‘he
activity until the district engineer issues the waiver. if the dxstr:ct or division engineer notifies the
permittee in writing that an individual permit is required within 45 calendar days of receipt of a
complete PCN, the permittee cannot begin the activity untit an individual permit has been
obtained. Subsequently, the permittee’s right to proceed under the NWP may be modified,
suspended, or revoked only in accordance with the procedure set forth in 33 CFR 330.5(d)(2).

{b) Contents of Pre-Construction Notification: The PCN must be in writing and include
the following information:

(1) Name, address and telephone numbers of the prospective permittee;

(2) Lecation of the proposed project;

(3) A description of the proposed project; the project’s purpose; direct and indirect
adverse environmental effects the project ‘would cause; any other NWP(3), ragional gen=ral
permit{s), or individual permit(s) used or intended to be used to authorize any parl of the
proposed project ar any related activity. The description should be sufficiently detailed to allow
the district engineer to determine that the adverse effects of the project will be minimal and o
determine the need for compensatory mitigation. Sketches should be provided when necessary
to show that the activity complies with the terms of the NWP. {Sketches usually clariiy the
project and when provided result in a quicker decision.):

(4) The PCN must include a delineation of special aguatic sites and other waters of the
United States on the project site. Wetland defineations must be prepared in accordance with the
current method required by the Corps. The permiitee may ask the Corps to delineate the special
aqualic sites and other waters of the United States. but there may be a delay if the Corps dees
the delineation, especially if the project site is large or contains many waters of the United
States. Furthermare, the 45 day period will not start until the delineation has been submitted to
ar completed by the Corps, where appropriate;

o
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(3} ITthe oropused dctivity will result in the oss of greater than 1710 acre of wetlands and
a PCN is required, the prospective perisiillee must subait a statement describing how the
mitigaticn requirement will be satisfied. As an alternative, the prespective permittee may suosmit
a cencepiual or detailed mitigation plan.

{6) If any listed specigs or designated critical hatitat might ke affectec or is in the vicinity
of the project, or if tha projent is located in designated critical habitat, for non-Fedaral applicants
the PCN must include the name(s) of thase endangered or threatered species that might be
alfected by ths proposed work or utilize the designated critical habitat that may be affected oy
the oroposad work. Federal appiicarts must oruvide documentation demonstrating compliance
with the Erdangered Species Act and

(7) For an activity that may afect a hisloric property | sted on, determined to be =ligible
for listing on, or potentially eligible for listing on, the National Register of Histeric Places, for
non-Federal applicants the PON must state which nistoric praperty may be aficcted by the
propased worx or include a vicinity map indicating the Inzation of t1e historic proparty. Federal
applicants musl prov.de documentation demonstrating compliance with Saction 106 of the
National Historic Praservation Asi.

(c} Form of Pre-Construction Natifization: The standard individual permit asplication for
(Form ENG 4345) may be used, but the completed application form must cteary indicate that it
is a PON and must include all of tie informat on required in paragrapns (b)(1) trough (7) of this
genesal condition. A letter containirg tha required infarmation ray also se used.

() Agency Coordiration: (1) The district engireer will corsider any comments from
Federal and state agencies concerning the preposed activity's cornpliance with the terms ard
conditions of tha NWPs and the nead for mitigation to reduce the project's adverse
environmental effects to a minimal level.

(23 For alt NWF 48 activies requiring pre-construction notification ard for other NWP
activities requiring pre-construction nctificat:on ta the district engin2er thar result in -he foss of
greater than 1/2-acre of waters of the United Statas, the district enginear will irmediately
provide {e.g., via facsimile transmissicn, ovemnight mail, or othar expediticus manner a copy of
the PCN to the appropriate Federal or stata cffices (U.5. FWS, state natural resource or water
quality agency, EPA, State Histeric Proscrvation Offcer (SHPO) or Tribal Historiz Preservation
Office {THPO}, and, if appropriate, the NMFS). With the axception of NWP 37, thesa agencies
will then kava 10 calendar days from the date the material is transmited 5 telepaonc or fax the
d strict engineer notice that they intend to provide subsiantive, site-specfic corments. If so
conlacied by an agency, (e distric! engineer will wait an addit cnal 15 calendar days before
making a decision an the pre-const-uction notification. The district anginzer will fully cons:der
agency commenis received within the spacified time frame, bul wil provide nc response to the
resource agency except as providec below. The district enginzer wil indicate in the
administrative racord associated with each pre censtruction notificatior tha: the resourze
agencies’ contems were considered. or NWP 37, the emergency watershed proteciion and
rehabiltation activity may proceed immediately in cases where the-e is an unaccaptasle hazard
to iif2 or a significant [oss of property or economic hardship will acelr The distnct angiteer wil
consider any commeants rceived [¢ decide whether :he NWP 37 athorization shoule be
medified, saspended, or revoked in aceardance with the procedures at 33 CFR 330 5.

(3} In cases where the prospective permittes is not a Federal agercy e district
enginaar will provide a rasponse to> NMFS within 30 calendar days of receipt of any Essential
F:sh Habitat conservation recommendations, as required by Section ZC5(b)(4)(B) of the
Magnuson-Stevens Fishery Donservation and Managemant Act.

(4} Applicants are encouraged to sravide the Corps rult ple copies of pre-censtruct on
nolifications (o expedite agency coordingsion,

S
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(5) For NWP 48 activities that require reporting, the district engineer will provide a copy
of each repert within 10 calendar days cf receipt to the appropriate regionai office of the NMFS.

(e} District Engineer’s Decision: In reviewing the PCN fer the proposed activity. the
district engineer will determine whether the activity authorized by the NWP will result in more
than minimat individual or cumulative adverse environmental effects or may be contrary to the
pubfic interest. If the proposed activity requires a PCN and will result in a loss of greater than
1/1C acre of wetlands, the prospactive permittee should submit a mitigation proposal with the
PCN. Applicants may afso propose compensatary mitigation for projects with smaller impacts.
The district engineer will consider any proposed compensatory mitigation the applicant has
included in the proposal in determining whether the net adverse environmental effects to the
aquatic environment of the proposed work are minimal. The compensatory mitigation proposal
may be either conceptual or detailed. If the district engineer determines that the activity
complies with the terms and conditions of the NWP and that the adverse effects on the aquatic
environment are minimal, after considering mitigation, the district engineer will notify the
permittee and include any conditions the district engineer deems necessary. The district
engineer must approve any compensatcry mitigation proposal before the permittee commences
work. If the prospective permittee elects to submit a compensatory mitigation pian with the PCN
the district engineer will expeditiously review the proposed compensatory mitigation plan. The
district engineer must review the plan within 45 calendar days of receiving a complete PCN and
determine whether the proposed mitigation would ensure no more than minimal adverse effects
on the aquatic environment. If the net adverse effects of the project on the aquatic environment
{after consideration of the compensatory mitigation proposal) are determined by the district
engineer to be minimaj, the district engineer will provide a timely written response to the

applicant. The response will state that the project can proceed under the terms and conditions
of the NWP.

If the district engineer determines that the adverse effects of the proposed work are
more than minimal, then the district engineer will notify the applicant either: (1) That the project
does not qualify for authorization under the NWP and instruct the applicant on the procedures to
seek authorization under an individual permit; (2) that the project is authorized under the NWP
subject to the applicant's submission of a mitigation pfan that would reduce the adverse effects
on the aquatic environment to the minimal level; or (3) that the project is authorized under the
NWP with specific modifications or conditions. Where the district engineer determines that
mitigation is required to ensure no more than minimal adverse effects occur to the aquatic
environment, the activity will be authorized within the 45-day PCN period. The authorization will
include the necessary conceptual or specific mitigation or a requirement that the applicant
submit a mitigation plan that would reduce the adverse effacts on the aquatic environment to the
minimal level. When mitigation is required, no work in waters of the United States may occur
untif the district engineer has appraved a specific mitigation pian.

10
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2007 NATIONWIDE PERMITS
REGIONAL CONDITIONS
STATE OF NORTH DAKOTA
OMAHA DISTRICT -~ CORPS OF ENGINEERS

The U.E. Army Corps of Enginees has adopted the following regional conditons for activities authorized
by nationwide permils witkin the State o° North Dalwola. However, the pra-construction rotificaticn
raquirements defined balow are not appiicable to Nationwide Permit 47

1. Wetlands Classified as Fens

All Natiorwide Permits, with the exceplior of 3, 5, 20, 32, 28, 45, and 47, are ravoked for use in lens ir
Morth Daketa. For nationwide germite 3, 5, 20, 32, 38, and 45 sermitizes must nolify the Corpsin
sceoreance with General Condition 27 {Notifeation) prier to nitiating any reguiated activity smpacting fens
in Narth Dakota.

Feris are wetlands thet develop where a ralatively constant supply of grousd water to the plant regting
zane maintaing saturated conditions most of the time. The watar chemistry of fens reflects the mineralogy
of the surrounding and underiying 30i's and geological matenals. The substrste is carbon-accumulzting,
ra1ging from muck 1o p2at (o carbonates. These weatlands may he acidin to akaine. have pH ranging
f-om 3.5 10 8.4 and support & ranye of vegetatior ypes. Fens mav oocur on slopes. in deprassions, or on
f ats ii .. in different hydrogeamorphic classes, after: Brinson 1883).

2. Waters Adjacent te Natural Springs

For all Matormwide P2rmits permittees must notify the Cormps in accerdancs wih Genzral Condhiton Ne, 27
(Notification) for regulated activitias located within 100 feel of the waer source in natural spring areas in
North Daota. Feor purpeses of this conditior, a spring source is defined as any fecation where there is
arasian flew emanating fror a distinet point at any time during the growing season. Sprirgsa de not
include seeps and other g-oundwater ¢ischa‘ge areas where Fere is no distinct point sodrca.

3. Missouri River, including Lake Szkakawea and Lake Qahe within the State of North Dakota

Fer all Nationwide Parmits paermitees must netify the Corps in accordance with Cenaral Condition No. 27
{Noti‘ication) pricr {o initiating any regulzted activity in -he Migsoun River, inzluding Lakz Sakakawea and
Lzke (aha, wihin the State of North Da<ota,

4. Historic Properties

That the permiitee adlor the permiltee’s contractor, or any of tnhe amaioy:zos, subcomtractors or other
persons workirg in the performance of 2 centract(s) to complete the work authorized herein, shalk ¢easa
wark and renort the discovery of any pravously Lnknnwn historie ar archenindical remains to the Nerth
Dakota Reguiatory Office, Nciiication shall De by telephore of fawsithr 24 hours of the discovery and
wiilirg within 48 hours Werk snalf not rasurae wntil the paimiltee is sulifed by thz Nerth Dakcia
Regulatory Offce.

5. Spawning Condition
Thel no reguidisd activly within walers of the Unifed States istzd as Class 18 or gher on the 11378
Strears Evaluation Mag for the State of North Da<ota cr on the North Dakota Game and Zigh

Department's website as 2 Norh Dakota Puble Fishing Water shalt ceour between 15 Apriand 1 .une
Mo requlatad activity within the Rad River of ina North shali occur babtwean “5 Aprit and 1 July.
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Additional information

Permittees are reminded that General Condition No. 6 prohibits the use of unsuitable material In
addition, organic debris, some buiiding waste, and materials excessive in fines are not suitable material.

Specific verbiage on prohibited materials and the 1978 Stream Evaluation Map for the State of North
Dakota can be accessed on the North Dakota Regulatory Office's website at;
hitps/fiwww nwo usace army milkhtmliad-radindhome htm

12

&

F-50




‘ ENVIRONMENTAL HEALTH SECTION
Gald Seal Centar, 918 E. Divide Ave.,

g NORTH DAKOTA Bismarck, ND 58501-1947
f DEPARTMENT of HEALYH 701.328.5200 (fax)

: wwiw.ndheaith.gov

Construetion and Environmental Disturbance Requirements

These represent the minimum requirements of the North Dakota Department of Health.
They ensure that minimaf environmental degradation occurs as a resuit of construction
or related work which has the potential to affect the waters of the State of North Dakota.
All projects witl be dasigned and implemented to restrict the lasses or disturbances of
soil, vegetative cover, and pollutanis (chemical or hiclegical) frem a site.

Soils

Prevent the erosion of exposed seil surfaces and trapping sediments being transported.
Examples include, but are not restricted to, sediment dams or herms, diversion dikes,
hay bales as ercsion checks, riprap, mesh or burlap blanke!s to hold soil during
construction, and immediately establishing vegetative cover on disturbed areas after
censtruction is completed. Fragile and sensitive areas such as wetlands, riparian
zones, delicate flora, or land resources will be protected against compaction, vegetation
fcss, and unnecessary damage.

Surface Waters

All construction which directly or indirectly impacts aquatic systems wili be managed to
minimize impacts. Al attempts will be made to prevent the contamination of water at
canstruction sites from fuel spillage, lubricants, and chemicals, by foliowing safe storage
and handling procedures. Stream bank and stream bed disturbances will be Gontrolled
to minimize and/or prevent siit mevement, nutrieat upsurges, plant distccation, and any
physicat, chamical, cr biological disruption. The use of pesticides or herbicides in or
near these syslems is forbidden without approval from this Department,

Fill Material

Any filt material placed below the high water mark must be free of {op sails,
decomposable matertals, and persistent synthetic crganic compounds (in toxic
concenirations). This includes, butis not imited to, asphiait, tires, treated lumber, and
construction debris. The Department may require testing of fill materials. All temporary
fils must be removed. Debris and solid wastes will be removed from the sile and the
irpacted areas restored as nearly as possibie to the original condition,

Environmanial Healln wvigion of Division of Cnvision of Davision of
Sactian Chial's Ofie A Qualty Munjupal Facilies ‘Waste Managrment Watar Cunity
TO1.023.5150 701.328.5188 01 328521 731028 3185 701328 5210

Puntid on rocycled aaper
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PRl UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
! REGION &
1595 Wynkoop Street
DENVER CO 90202-1129
oty e Phone 800-227-8817
http:/iwww.ega.goviregionD

o
Torgeac

May 11, 2007
Ref: 8EPR-EP

Colonel Ronaid M. Light

District Engineer, Sacramento District
Atin: Michael S. Jewel, Ragulatory Section
U.S. Army Corps of Engineers

1325 J Street, 14™ floor

Sacramento. California 95814-2022

Colonel David Press,

District Engineer, Omaha District

Attn: Martha Chieply, Chief of Regulatory
U.S. Army Corps of Engineers

106 8. 15th Street

Omaha, Nebraska 68102

Colanel Bruce Estok

District Engineer, Albuquergue District
Attn: Don Borda, Chief of Regulatory
U.S. Amy Corps of Engineers

4101 Jefferson Plaza NE, Roormn 313
Albuquerque, New Mexico 87109-3435

Re:  Certification of Nationwide Permits in indian Country
Pursuani to Section 401 of the Clean Water Act

Dear Colonels Light, Press and Estok:

This letter is in response to the US Army Corps of Engineers Final Notice of
issuance of Nationwide Permits (NWPs) listed in the Monday, March 12, 2007, Federal
Register tor Clean Water Act {CWA) Section 401 water quality certification. This water
quality certification appiies only lo waters of the United States within Envirornmental
Protection Agency (EPA) Region 8 where Tribes have not assumed CWA Section 404
Water Quality Certification and Section 303 Water CQuaiity Standards Programs,

Region 8 has not received any final regional conditions from the USAGE.
Therefore, if final regional conditions are medified such that changes necessitate a
change in 407 certification, Region 8 will modify this certification foliowing receipt of

final NWP regional conditions.




The USACE and applicants shouid consider cantacting EPA, Region 8 as early
as possible for potential permits and actions that may be complicated and when early
discussions may be beneficial to all parties. EPA requests notification when the
USACE District Engineer intends to exert discretionary authority or waive the acreage,
linear feet or cubic yard limits of the 2007 Nationwide Permits. We would like the
opportunity to discuss the rationale and finding of minimal impact in these instances.

For NWPs that do require an individual 401 certification application, submission
or notification, the information should be sent to the EFA and to the appropriateTribe.
Suggested minimum information needed by EPA is enclosed: if minimum information is
not included, the request for 401 certification may not be considerad complete. The
USACE should be aware of tribal trust iands that are outside of commonly known
reservation boundaries. A state cerfification is not valid an these waters; and without a
valid 401 certification, a permit would not be valid.

Your staff may contact Ms. Toney Ott al 303-312-6909, ott.toney@epa.gov, or
your assigned Region 8 Section 404 staff if there are any questions or if clarification is
necessary.

Sincerely,

Original signed by Gene R. Reeiz for
Brian Carusg, Unit Chief

Wetlands and Watershed Unit

Ecosystems Protection Program

cct  Region 8 Tribal Environmental Directors
Cheryl Goldsberry, Omaha District

Enciosures:
USEPA Reyion 8 Water Quality Certification in Accordancs with Secfion 401 of
the Clean Water Act for the 2007 Naticnwide Permits in Indian Cauntry
Application Cnecklist for Completeness - - 401 Certifications for USACE NWPs
Tribal Contacts in U.5.E.P.A. Region 8. Current as of May 8, 2007

Region B Tribas with Treatment as State Status for CWA Section 303 and
Section 401, Current as of May 8, 2007
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Environmental Protection Agency, Region 8

Water Quality Certification in Accordance with Section 401 of the Clean Water Act
for the 2007 Nationwide Permits in Indian Country

May 11, 2007
These requirements apply to permitted activities occurring within "Indian countyy” as
defined at 18 U.S.C. Section 1151, which includes lands located within formal Indian
reservations as well as lands held in trust by the United States for Indian tribes and
located outside the boundaries of formal indian reservations, Please be aware that
tribal trust lands located oulside the boundaries of formal Indian reservations exist in
Region 8.

A. SPECIFIC NATIONWIDE PERMITS CWA Section 401 CERTIFICATION DENIED
USEPA Region 8 is denying CWA Section 401 certification on all waters for the
following NWPs: # 16, # 17, #21, # 33, # 34, # 44, # 45 # 46, #47, # 49 and # 50.
On NWPs that have been “denied” the EPA will review the proposed permit activity and
issue a project-specific 401 Certification decision on each permit.

B. GENERAL CONDITIONS FOR ALL NATIONWIDE PERMITS
1. Project proponent/contractor must have the following on-site:
= acopy of the appropriate USEPA Regional 401 certification generat and specitic
conditions contained in this certification;

in addition, for NWP permits requiring a 401 certification application to USEPA:
» the 401 certification application, and
» EPA Region 8 CWA Section 401 certification document if applicable.

2. Certification is denied for any activity affecting fens and springs.
Note: EPA adopts the definitions of these ayuatic resources as defined by the
2007 Regional Conditions, as defined by the published draft conditions.

3. This certification does not authorize the placement or construction of septic/leach
systems or other sewage/waste treatment plants in wetlands.

4. This certification does not authorize the construction of dams, except for stream
restoration projects.

5. This certification does nat authorize the construction of any portion of a facility for
confined animal feeding operations, including, but not limited to, the construction of
buildings. holding/detention and sewage lagoons, andior livestock holding areas.

8. Wetland mitigation under these nationwide permits shall be completed prior to, or

concurrent with, the project impacts. Wetiand mitigation should be in-kind and on-site
replacing native wetland plant communities lost from all project impacts. If the USACE
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recommends a mitigation bank or in-fieu fee program and the permittee chooses to
utilize the option of a mitigation bank or in-lieu fee program, the applicant must submit
the name of the bank or program, and the number and type of credits to be purchased
prior to project impacts.

7. For any general or specific nationwide permit conditions requiring notification in
accordance with the Preconstruction Notification general condition #27 (72 Fed. Reg.
11092, 11195 (March 12, 2007)), "Agency Coordination” for project activities should
include coordination with Native American Tribe or Tribes affected by such project
activitias.

8. Based on experience with invasive species, infestations of invasive plani species
may result in increased erosion andfor pesticide applications, have the potential to
reduce water quality, impact aqualic habitat, and impact designated water quality uses.
This certification requires the use of certified weed-free hay/straw with any revegetation
of project areas for activities authorized under these nationwide permits. This
certification requires the use of seed that contain no noxious weed seed and meets
certified seed quality. All seed must have a valid seed test within one year of the use
date, from a sead analysis lab by a registered seed analyst (Association of Official
Seed Analysts). The seed lab results shall show no more than 0.5 percent by weight of
other weed seeds; and the seed lot shall contain no noxious, prohibited, or restricted
weed seeds according to State seed laws in the respective State(s).

9. This certification requires monitoring for and control of invasive species during
project construction if areas are disturbed and not immediately revegetated. This
cartificate requires monitoring for and immediate controf of invasive species after
project completion through at least one growing season. A maximum goal of less than
5% weed species plants should be set, unless local, State, Tribal, or USAGE rules,
ordinances or permit conditions require more stringent monitoring and response.

10. Vegetation should be protected except where its removal is absolutely necessary
for completion of the work. Applicant should revegetate disturbed soil in a manner that
optimizes plant establishment for that specific sile. Revegetation may include topsoil
replacement. planting, seeding, fertilization, liming, and weed-free mulching as
necessary. Applicant should use native material where appropriate and feasible.
Where practical, stockpile weed-seed-free topsoil and replace it on disturbed areas. Al
cut and filf stopes that will not be protected with riprap should be revegetated with
appropriate species {o prevent erosion.

11. The following conditions apply when operating equipment or otherwise undertaking
construction in a water of the U.3.
A. This certification requires all equipment to be inspected for oil, gas, diesel,
anti-freeze, hydraulic fluid and other petroleum leaks. All such leaks will be
properly repaired and equipment cleaned prior to being allowed on the project.

2
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Leaks that occur after the equipment is moved to the project site will be fixed that
same day or the next day or removed from the project area. The equipment is
nat allowed to continue operating once the leak is discovered.

B. Construction equipment should not be operated below the existing water
surface except as follows:
a) Fording at one location is acceptable; however, vehicles should not
push or pulf material along bed or bank below the existing water lavel,
Impacts from fording should be minimized.

b) Work below the waterline which is essential should be done in a
manner to minimize impacts to the aquatic system and water quality.

C. Allequipment that has been operated in waters of the US, with known
invasive species infestation(s) is to be inspected and cleanad before entering
waters of the U.S. for this permit. All equipment is to be inspected and cleaned
after use.

12. Any temporary crossings, bridge supports, cofferdams or ather structures that are
necessary during the permit activity should be designed to handle high flows that can
be anticipated during permit activity. All temporary structures should be complelely
removed from the waterbody at the conclusion of the permitted activity and the area
restored to a natural appearance.

13. This certification does not authorize any unconfined discharge of liquid cement in
waters of the United States. Grouting riprap must cccur under dry conditions with no
exposure of wet concrete to the waterbocdy.

14. All discharges must occur during the low flow or no flow period of the season.




C. ADDITIONAL CONDITIONS FOR SPECIFIC NATIONWIDE PERMITS
In addition to the general conditions for ail Nationwide Permits, the following conditions
are specific lo each listed nationwide permit,

Nationwide Permit 3. Maintfenance Activities
A. For the repair of low water crassings, this certification is denied for
discharges of any fill or dredged material thal would resuit in an increase in land
corntour height beyond the original dimensions.

B. Silt and sediment removal assaciated with low water crossings shall be
firnited to a maximum of 50 linear feet,

C. Silt and sediment removal associated with bridge crossings shall be fimited {o
a maximum of 100 finear feet,

Nationwide Permit 4. Fish and Wildlifa Harvesting, Enhancement, and Attraction
Devices and Activities
This certification does not allow for the introduction of nan-native flora or fauna.

Nationwide Permit 7. Cutfall Structures and Associated Intake Structures
For construction and maintenance activities:

A. Canstruction of the outfall structurs shall be placed at the streambed elevation
and, at a minimum; the pipeline should be oversized to prevent high-pressure
discharge of stormwater

B. Certification is denied for construction of the outfall structure in wetlands.

C. Controls shall be put in place to stabilize ail areas of the bed and bank
around and adjacent to the outfall structure and associated intake structures that
may be affected by outfall or stream flows, respectively.

D. This certification does not authorize structures for drainage activities that
result in a loss of waters of the U.S ., such as tile systems,

Nationwide Permit 11. Temporary Recreational Structures
This certification does not allow for the introduction of non-native flora or fauna.

Natlonwide Permit 12, Utility Line Activities
A. Project proponent/contractor must have a copy of the 401 certification
application and the EPA 2007 water-quality-certification-document on-site.
B. Cerlification is denied for activities in perennial drainages and weatlards.

C. Certification is denied for ail water intake structures,
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D. Activities in ephemeral and intermittent drainages are certified with the
following conditions:

a} Crossings must be placed as close to perpendicular to the watercourse
as possible,

b} Affected streambanks must be sioped such that the stream bottom
width is not reduced and bottom elevations are restored to original
glevations.

¢) Bisturbed stream banks must be recanfigured to mimic a stable
naturally vegetated portion of the same stream within % mile in either
direction of the project and not reduce the bottom width of the stream. If a
naturalfnative sfream reach is not availahle within the adjacent reach,
other natural portions of the drainage can serve as a reference condition.

E. USACE General Condition 20. Mitigation, (72 Fed. Reg. 11092, 11193-11194
(March 12, 2007)) requires permittees to avoid and minimize adverse effecis to
the maximum extent practicable on the project site. A statement ar other
evidence that General Condition 20 has been met should he submitted.

F. Applications for this NWP water quality 401 certification musl inciude the
following detailed information at a minimum and will serve as baseline
certification conditions for the project.
a) Location and Wettand Map:
+ Narrative describing both the location (i.e., Section, Township

Range, and decimal Latitude/Longitude) of the proposed
construction project, the affected waters/wetlands, and the type of
utility line.

An aerial photograph with wetland overlays must be provided with
Ordinary High Water Mark detineated.

b} Waters of the U.S. Description:
» A description of the waterbody/wetiands including the dominant

plant communities present in the wetlands or riparian areas.
On-site photographs of the site must be taken during the growing
season 1o include a colored overlay line indicating the alignment of

the pipeline across the waterbody/wetltands or other construction
features.

¢) Construction Description:

»

A description of the methods by which the utility will be constructed
on the site including (but not limited to} the trench size and depth.
backfill materials (specifications), construction machinery to be
used, cofferdam or road crossing specifications. and best

2
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management practices to be implemented on-site (inciuding
invasives controls).

¢ Access roads must be constructed outside of waters /wetiands
where alternatives are available.

+ Proposed under drains (tile, french drains, etc.) must be described
if proposed with the project.

+ Details on pipeline corrosion protection methods must be provided.

» Where a positive gradient exits the wetlands such that drainage
atong the pipeline may occur, clay blocks, or another suilable
method that will protect aquatic resources from inadverternt
drainage, are required to prevent said wetland drainags.

+ Site-specific cross-sectional drawings should be provided, including
a drawing of the clay block or other method used to stop drainage.

d) Description of impacts to Waters of the U.5;

» A description of the amount (acreage and square feet) of
disturbance/loss to waters of the U.S. (including wetlands) must be
provided. Loss of waters includes both temparary and permanent
impacts to wetlands resources from the construction project,
including access roads.

+ The length and width of the crossing and amount of impacts to the
daminant plant communities must be provided.

* All unavoidable temporary sidecasting of materials {dredge or fil|
material) in wetlands must be placed on landscaping fabric or a
weed-free hay/straw layer to mark the existing wetiands elevation.

e; Mitigation and Restoration Plan:

» Where proposed construction of the utility resuits in the conversion
of a wetland type (i.e., forested/shrub willow type) te an herbaceaus
wetland type (i.e., wet meadow type), mitigation of the shrub
community must be accomplished on-site to restore des:gnated
uses.

«  The top six to 12 inches must be backfiled with topsoil frem the
trench.

« Mitigation plans (including road design specifications to minimize
adverse impacts to adjacent wetlands) for unavoidable impacts
resulting from access roads must be provided.

Mationwide Parmit 13. Bank Stabilization
A. Far this certification to be valid, the use of root wads, tree trunks, pianting of
live vegetation, proper bank sioping or a combination thereof will be used as
bank stabilization structures. Native plants shail be planted in all disturbed areas
and artificial soil stabilizing material (e.g. mulch. matting. netting etc) shall be
used to reduce scil erosion. These materials, to include all plants and plant seed

3
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shall be on site or scheduled for delivery prior to or upon completion of the earth
maving activities. Sediment control measures shall be maintained in good
working order at ail times.
For the purpose of this condition, “proper sloping” is defined as
configuring the disturbed bank to mimic a stable portion of the same
stream within ¥4 mile in either direction of the project and not reduce the
bottorn width of the stream.

B. If flow conditions dictate the use of hardened structures, only appropriately
sized angular rock may be used. The use of soil cement, concrete, grouted
riprap, etc. is NOT certified.

Nationwide Permit 14. Linear Transportation Projects
A. Stormwater resulting from both the construction and operation of these
authorized projects (including runoff from bridge decks) must be routed into
constructed runoff water guality control systems (e.¢. sediment basins, wet
ponds, efc.) in order to eliminate sediment and other pollutants prior to entry of
stormwater into waters of the United States.

B. Affected strearmnbanks must be sloped such that the steam bottom width is
not reduced and bottom elevations are restored to original elevations.

C. Crossings must be placed as close to perpendicutar to the watercourse as
possible,

D. The upland and riparian areas adjacent to all sides of the crossing must be
revegetated in all directions from the banks of the tributary with native vegetation
that is common to the geographical arsa. Native plants shall be planted in all
disturbed areas and artificial scil stabilizing material (e.g. mulch matting, netting
etc) shall be used to reduce soil erosion. These materials, to include all plants
and plant seed shall be on site or scheduled for delivery prior to or upon
compietion of the earth moving activities.

Nationwide Permit 15. U.S. Coast Guard Approved Bridges
A. Stormwater resulting from both the construction and operation of these
authorized projects (including runoff from bridge decks) must be routed into
constructed runoff water quality control systems {e.g. sediment basins, wet
ponds, efc.) in order to eliminate sediment and cther pollutants prior to entry of
stormwater into waters of the United States.

B. Affected streambanks must bie sloped such that the steam bottom width is
not reduced and bottom elevations are restored to original elevations.
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C. Crossings must be placed as close to perpendicular to the watercourse as
possible.

D. The uptand and riparian areas adjacent to ali sides of the crossing must be
revegetated in all directions from the banks of the tributary with native vegetation
that is common to the geographical area. Native plants shall be planted in ait
disturbed areas and artificiai scil stabilizing material {e.g. mulch, matting, netting
etc) shall be used to reduce soil erosion. These materials, to include ali piants
and piant seed shall be on site or scheduled for delivery prior to or upon
completion of the earth moving activities.

E. Bridge decks should be designed such that they do not drain directiy into the
waterbody.

Nationwide Permit 16. Return Water From Upland Contained Disposal Areas.
Cerlification is denied.

Nationwide Permit 17. Hydropower Projects.
Certification is denied.

Nationwide Parmit 19. Minor Dredging
A Dredge or fill may not be placed on temporary islet, isiands, sandbars,
landmass or other area of sediment accumulation, within the banks of a stream,
shore of lake, edge of wetland or other type of waterbody; unless the vegetation
and geomorphology signify a long term stable configuration. (e.g. Areas of
accumulation are not formed from temporary situations such as drought
conditions or ternporary upstream reservoir release conditions).

B. Dredge matenals must be placed in an upland and confrolled such that it
cannot return to waters of the U.S.

Nationwide Permit 21. Surface Coal Mining Operations. Nationwide Permit 24.
Surface Coal Mining Activities
Certification is denied.

Nationwide Permit 23. Approved Categorical Exclusions
This certification is valid only for Categorical Exclusions listed in RGL 05-07.

Nationwide Permit 27. Aquatic Habltat Restoration, Establishment, and
Enhancement Activities
A. This certification does not allow convession of ane habitat type to another
(e.g. wetlands to open water, woody vegetation to herbaceous).
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B. This certification does not allow for the introduction of non-native ficra or
fauna.

Nationwide Permit 28. Modifications of Existing Marinas
This certification does not aliow for expansion.

Nationwide Permit 29. Residential Developments
A. Certification is denied for discharges into wetlands, intermittent or perennial
drainages.

B. Subdivisions not authorized under this certification.

C. USACE General Condition 20. Mitigation (72 Fed. Reg. 11092, 11193-11194
(March 12, 2007)) requires permittees to avoid and minimize adverse effects to
the maximum extent practicable on the project site. Statement or other evidence
that General Condition 20 has been met should be submitted.

Nationwide Permit 30. Moist Soil Management for Wildlife
This certification does not ailow for the infroduction of non-native flora or fauna.

Nationwide Permit 33. Temporary Construction, Access and Dewatering
Certification is denied.

Nationwide Permit 34. Cranberry Production Activities
Certification is denied.

Nationwide Permit 37. Emergency Watershed Protection and Rehabilitation
A, In addition to the information specified in USACE General Condition 27
Preconstruction Notification (72 Fed. Reg. 11092, 11188 (March 12, 2007)), the
notification o USEPA must inciude documentation that the work gualifies as an
‘emergency” situation and that immediate action will be taken if nationwide
authorization is verified. In addition, notification must include:
a) A delineation of special aquatic sites;

b) Any spoil must be placed in an upland and controlled such that it
cannot return to waters of the U.S,; and

¢) A delineation of riparian areas to be cleared and an analysis of
alternatives to such clearing.

B. Certification is denied for discharges for which notification is submitted more

than one year after the official conclusion of the emergency that caused the
situation.
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C. Certification is denied for channelization of streams or sloughs or for removal
of silt beyond what was deposited by the emergency,
Channelization is defined, for this purpose, as the placement of excess
material in a manner that modifies the bank alignment, and subsequently
the channel alignment, from its present condition.

D. Certification is denied for a discharge of fill or dredged material into special
aquatic sites if a practicable alternative that does not invoive discharge into a
special aguatic site is available. lf discharge into a special aguatic site is
unavoidable, discharge must be minimized.

E. The disturbing or clearing of riparian areas shall be minimized to enough
space tg provide equipment access.

F. Construction of temporary structures or drains for the purpose of reducing or
preventing flood damage is certified if the site is returned to pre-flood condition
within 60 days following the emergency.

G. Repair of permanent structures damaged by floodwaters is certified to the
extent thal it returns the structure to pre-flood condition.

Nationwide Permit 38. Cleanup of Hazardous and Toxic Waste
For this certification to be valid, notification to USEPA and the Tribe is required.

Nationwide Permit 39. Commercial and institutional Developments
A. Certification is denied for discharges into wetlands, intermittent or perennial
drainages.

B. Ceriification is denied for subdivisions

C. USACE General Conditicn 20. Mitigation, (72 Fed. Reg. 11092, 11193-
11194 {March 12, 2007)) requires permittees to avoid and minimize adverse
effects to the maximum extent practicable on the project site. Statement or other
evidence that general condition 20 has been met should be submitted.

Nationwide Permit 40. Agricultural Activities
A, Certification is denied for the consiruction of new levees, ditches, or drainage
activities,

B. Certification is denied for the construction of building pads causing the loss of
greater than 1/10 acre of wetlands for both USDA program participants and non-
participants.

C. Certification is denied for activities related to tile construction.
7
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Nationwlde Permit 41. Reshaping Existing Drainage Ditches
A. Clearing of riparian cotridors must be limited to the minimum necessary for
project construction. Clearing fimits must be specified in the construction
contract.

B. This certification does not authorize stream refocation projects.

Nationwide Permit 42. Recreation Facilities
A. Certification is denied for the construction of parking lots, golf course. golf

course buildings, ponds and reservoirs, ski areas and ski infrastructures, race
tracks, and amusement parks.

B. Certification is denied for discharges resuiting in the loss of more than 100
linear fzef of channel, streambank. and/or wetlands for a single and complete
project.

C. Clearing of riparian corridors and wooded and scrub shrub areas must be
limited to the minimum necessary for project construction. Clearing limits must
be specified in the construction contract on a drawing and/or map, and in
narrative format.

Nationwide Permit 43. Stormwater Management Facilities

Certification is denied for the construction of new stormwater management
facilities.

Nationwide Permit 44. Mining Activities. Nationwide Permit 44. Mining Activities
Certification is denied.

Nationwide Permit 45. Repair of Uplands Damaged by Discrete Events.
Certification is denied.

Nationwide Permit 46. Discharges in Ditches
Certification is denied.

Natlonwide Permit 47. Pipeline Safety Program Designated Time Sensitive
Inspections and Repairs
A. Certification is denied, unless there is imminent danger to human health or
the health of the environmen:.

B. Nofification and restoration should begin immediately after inspections and
fepairs are completed. Afer the fact, notification should be done as soon as
possible and include documentation that the work done qualifies as an
‘emergency” situation and that immeadiate action was necessary.

8
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Nationwide Permit 49. Coal Remining Activities.
Certification is denied.

Nationwide Permit 0. Underground Coal Mining Activities
Certification is denied.
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APPLICATION CHECKLIST FOR COMPLETENESS
401 CERTIFICATIONS for USACE NWPs

Application date.
Applicant’s full identity whather individual or corporate.
Applicant's fuli mailing address or addresses.
Signature of the legal applicant is required.
Telephone number and e-mail address (and FAX, if available) at which the applicant
may be reached during narmal business hours.

ahWh =

o

3, 4 and 5 will be also needed for this agent,

7. Full names and addresses of all property owners of the project.

8. Full names and addresses of all adjoining property owners to the project.

9. Qverall project description and range of preject. (This includes all phases of work.)

10. Purpose of the project (flood control, drainage improvement, erasion control, road
construction, ete.).

11. Project dimensions (length, width, height) expressed in standard, commoniy-used.
uhits of measurement.

12. Site maps and engineering drawings for more complex projects are recommended,
sketches may suffice for smaller or tess complex projects. Maps or aerial photographs
should be clear and readable. Aerial photographs should be marked with wetlands,
waterbodies or high water mark and areas of activity marked.

13. Legal description of the project location (appropriate breakdown into Section(s),
Township. Range and County sufficient to locate and define on topoegraphic maps).
The notification should aiso include locational information in decimal degree fatitude
and longitude.

14. General travel directions to the site.

15. Name or identity of the water body(s) that the project is expected to impact. If the
stream is not permanent flow, the applicant will need to include an evaluation by the
Corps of Engineers that the water body is jurisdictional.

18. Specifically, state which NWP(s) the applicant is applying for from the USACE. Include
measures of impact to waterbody (for example: acreage for surface water impacts,
linear feet of bank, shoreline linear feet and acreage) for sach NWP.

17. A statement of the cubic yards of material or &I proposed te be placed below the
ordinary high water mark within the watercourse, in a wetland, or other waterbody and
a complete descriotion as to the source and type of material or fili to be used,

18. A complete description of all work initiated or completed prior to the application
submission at this site and within the vicinity. If there has been recent work done by
others, this should be noted also.

19.As unavoidable losses to the aquatic resources {including streams and wretlands) must
be mitigated, a detailed mitigation plan must be submitted where such losses will be
incurred.

20. Statement discussing the avoidance and minimization, a presumption of NWPs and
required for individual permits.

21.Monitoring of site, including photograph of site from marked sites, photograph of site
after work is complete.

22.Complete copy of USACE apolication or Checklist {such as the FCN Checklist
available from Southern Pacific Division), with supporting material.
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DEPARTMENT OF THE ARMY
CORPS OF ENGINEERS, OMAHA DISTRICT
1616 CAPITOL AVENUE
OMAHA NE 681024901

REPLY TQ
ATIENTION GF

December 21, 2010

Planning, Programs, and Project Management Division

Mr. Chris Miller

PBS&)

115 North 28th Street, Suite 202
Billings. Montana 59101

Dear Mr. Miller:

The U.8. Army Corps of Engineers, Omaha District (Corps) has reviewed your letter dated
November 23, 2010, regarding the proposed drilling and completion of up to six exploratory oil
and gas wells at one pad located on the YoungBear 31X-9 site on the Fort Berthold Reservation
in Dunn County, North Dakota. The Corps offers the following comments:

Since the proposed project does not appear to be located within Corps owned or operated
lands, we are providing no floodplain or flood risk information. To determine if the proposed
project may impact areas designated as a Federal Emergency Management Agency special flood
hazard area, please consult the following floodplain management office:

North Dakota State Water Commission
Attention: Jeff Klein

900 LCast Boulevard Avenue

Bismarck, North Dakota 58505-0850

likein@nd gov
T-701-328-4898
F-701-328-3747

Your pians should be coordinated with the 1.S. Environmental Protection Agency, which is
currently involved in a program to protect groundwater resources. [f vou have not already done
sa, it is recommended you consult with the U.S. Fish and Wildlife Service and the North Dakota
Game and Fish Department regarding fish and wildlife resources. 1n addition, the North Dakota
State Historic Preservation Office should be contacted for information and recommendations on
potential cultural resources in the project area.

Poiped o @ Recpood Papar
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2.

Any proposed placement of dredged or fill material into waters of the United States
(including jurisdictional wetlands) requires Department of the Army authorization under Section
404 of the Clean Water Act. You can visit the Corp’s Regulatory website for permit applications
and related information. Please review the information on the provided website '
(https://www.nwo.usace.army. mil/htmVod-r/district. htm) to determine if this project requires a
404 permit. For 2 detailed review of permit requirements, prelimi nary and finai project plans
should be sent to:

U8, Army Corps of Engineers

Bismarck Regulatory Office

Attention: CENWO-OD-R-ND/Cimarosti
1513 South 12th Street

Bismarck, North Dakota 58504

If you have any questions, please contact Mr. fohn Shelman of my staff at (402) 995-2708 or
by email at Johnathan. A Shelman@usace. army.mil.

Sincerely,

e

Randal P. Sellers
Acting Chief, Environmental Resources and Missouri
River Recovery Program Plan Formulation Section
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From: Sorensen, Charles G NWO |mailto:Charles.G.Sorensen@usace.army.mil]
Sent: Monday, Decamber 06, 2010 1:18 PM

To: Miller, Chris

Cc: Ames, Joel O NWO

Subject: Comments on XTO's YoungBear 31X-9 Site

Chris

Thank you for letting the U.S. Army Corps of Engineers Garrison Dam/Lake Sakakawea Project
comment on XTO Enargy YoungBear 31X-9 Oil Well location

At this time the U.S. Army Corps of Engineers Garrisan Dam/lLake Sakakawea Project request
that consideration and if at all possible implement the following management practices during
the exploration ohase of the those wells listed in the request letter

Due to the close proximity of the well location to lands managed by the U.5. Army Carps of
Engineers (USACE) there is a high risk that any storm water runoff from the well location will
enter the Missouri River/Lake Sakakawea. As such the USACE weould request that XTOk Energy
Company consider the construction/estaklishment of a catch trench located on the down
sloping side of the wel! pad. Said trench would help in containing any hazardous wastes from
the well pad. Those fluids that accumulate in the trench should be pumped out and disposed of
properly

As previously mentianed the location of the proposed well site is extremely close to lands
managed by the USACE and as previously stated the possibility for contamination of the
Missouri River/Lake Sakakawea is of great concern to this agency. To aid in the prevention of
hazardous wastes from entering the aforementioned bodies of water, the USACE would
strongly recommend that a Closed Loop Drilling Method be used in the handling of all drilling
fluids

Should living quarters be established onsite it is requested that all sewage collection systems
be of a closed design and all holding tanks are to be either double walled or contained in a
secondary containment system. All sewage waste removed from the well site location should
be disposed of properly.

That all additional fill material required for the construction of the well pac is obtaired from a
private supplier whose material has been certified as being free of all noxious weeds.

Pricr to the drilling rig and associated equipment being moved/ placed that al' equioment be

either pressure washed or air blasted off Tribal lands to prevent the possible transportation cf
noxious or undesirable vegetation onto Tribal lands as well as USACE managed lands.
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That no surface occupancy be allowed within % mile of any known Threatened or Endangered
Species critical habitat.

If possible, all construction activities should occur between August 15th and April 1st.
If trees are present, the appropriate dates are August 15th - February 1st. By constructing
during these dates, disruptions to wildlife during the breeding season maybe kept to a

minimum.

Cumulative impacts are often overlooked, in the completion of NEPA compliance. To
adequately assess cumulative impacts, the following activities should consider.

a.  Has the project area already been degraded, and if so, to what extent?

b. Are other ongoing activities in the area causing impacts,
and if so, to what extent?

c.  What is the likelihood that this project will lead to a
number of associated projects?

d.  What are the trends for activities and impacts in the area?
If you have any questions regarding the above recommendations please feel free to contact me
Charles Sorensen
Natural Resource Specialist
U.S. Army Corps of Engineers

Garrison Dam/Lake Sakakawea Project
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\ ENVIRONMENTAL HEALTH SECTION
’ Gold Seal Center, 918 E, Divide Ave.

’ NORTH DAKOTA Bismarck, ND 58501-1947
’ DEPARTMENT of HEALTH 701.328.5200 (fax)

www.ndhaalth.gov

December 2, 2010

Chris Miller, Project Manager
PBS&J

115 N. 28" Street, Suite 202
Billings, MT 59101-2045

Re: Up to Six Exploratory Oil and Gas Wells by XTO Energy
On the YoungBear 31X-9 Site on the Fort Berthold Reservation
Dunn County, North Dakota

Dear Mr. Miller;

This department has reviewed the information concemning the above-referenced project submitted
under date of November 23, 2010, with respect to possible environmental impacts.

This department believes that environmental impacts from the proposed construction will be
minot and can be controlled by proper construction methods. With respect to construction, we
have the following comments:

1. Development of the production facilities and any access roads or well pads should have a
minimal effect on air quality provided measures are taken to minimize fugitive dust.
However, operation of the wells has the potential to release air contaminanis capable of
causing or contributing to air pollution. We encourage the development and operation of the
wells in a manner that is consistent with good air pollution control practices for minimizing
emissions.

3

Care is to be taken during construction activity near any water of the state to minimize
adverse effects on a water body. This includes minimal disturbance of stream beds and
banks to prevent excess siltation, and the replacement and revegetation of any disturbed arca
as soon as possible afler work has been completed. Caution must also be taken to prevent
spills of oil and grease that may reach the receiving water from equipment maintenance,
and/or the handling of fuels on the site. Guidelines for minimizing degradation lo waterways
during construction are attached.

3. Qil and gas related construction activities located within tribal boundaries within Nerth
Dakota may be required to obtain a permit to discharge storm water runoff from the U.S.
Environmental Protection Agency. Further information may be obtained from the U.S.
EPA’s website or by calling the U.S. EPA - Region 8 at (303) 312-6312. Also, cities or
counties may impose additional requirements and/or specific best management practices for

Environmentat Health Division of Givision of Division of Division of
Seclion Chief's Office Air Cruality Muynicipat Facilities Waste Management Water Quality
701.328.5150 7013285188 701.328.5211 #01.328 5186 701.328.5210
Printed on recycied paper.
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Chris Miller 2. De¢cember 2, 2010

construction affecting their storm drainage systenr. Chieck with the local officials to be sure
any local storm water management considerations arc addressed.

The department owns ne land in or adjacent to the proposed improvements, nor docs it have any
projecis scheduled in the arca. In addition, we hclieve the proposed activities are consistent with
the State Implementation Plan for the Control of Air Pollution for the State of Nerth Dakota.

These comments are based on the information provided about the project in the above-referenced
submittal. The U.S. Army Corps of Engineers may require a water qualily certification from this
department for the project it the project is subject to their Section 404 permitting process. Any
additional information which may be required by the U.8, Army Corps of Engineers under the
process will be considered by this department in our defermination regarding the issuance of such
a certification,

If you have any questions regarding our comments, please feel free to contact this office.

Sincerely,

E. David (Hatt; RELhief
Environmental Health Section
EDGice

Attach.
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\ ENVIRONMENTAL HEALTH SECTION
Gold Seal Center, 918 E. Divide Ave.

’ NORTH DAKOTA Bismarck, ND 58501-1947
’ DEPARTMENT of HEALTH 701.328.5200 (fax)
wwiw.ndhealth.gov

Consfruction and Environmental Disturbance Reguirements

These represent the minimum requirements of the North Dakota Department of Health.
They ensure that minimal environmental degradation occurs as a result of construction
or refated work which has the potential to affect the waters of the State of North Dakota.
All projects will be designed and implemented to restrict the losses or disturbances of
soil, vegetative cover, and pollutants (chemical or biological) from a site.

Soils

Prevent the erosion of exposed soif surfaces and trapping sediments being transported.
Examples include, but are not restricted to, sediment dams or berms, diversion dikes,
hay bales as erosion checks, riprap, mesh or burfap blankets to hofd soll during
construction, and immediately establishing vegetative cover on disturbed areas after
construction is completed. Fragile and sensitive areas such as wetlands, riparian
zones, delicate flora, or fand resources will be protected against compaction, vegetation
loss, and unnecessary damage.

Surface Waters

Al construction which directly or indirectly impacts agquatic systems will be managed to
minimize impacts. Al attempts will be made to prevent the contamination of water at
construction sites from fuel spillage, lubricants, and chemicals, by following safe storage
and handling procedures. Sfream bank and stream bed disturbances will be controlled
to minimize andfor prevent silt movement, nutrient upsurges, plant dislocation, and any
physical, chemical, or biological disruption. The use of pesticides or herbicides in or
near these systems is forbidden without approval from this Department,

Filt Material

Any fill material placed below the high water mark must be free of top soils,
decomposable materials, and persistent synthelic organic compounds (in toxic
concentrations}. This includes, but is not limited to, asphali, tires, treated lumber, and
construction debris. The Department may require testing of fil materials. All temporary
fills must be removed. Debris and solid wastes will be removed from the site and the
impacted areas restored as nearly as possible to the original condition.

Environmental Health Division of Division of Division of Division of
Section Chief's Office Air Quality tunicrpat Facilities Wasle Management Water Quality
701 328.5150 701.328.5188 T01.328.521 701.328.5166 701 328.521¢

Printed on recycled paper.
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North Dakota
Department of Transportation

Francis G. Ziegler, PE. Jack Dalrvmple

Diieckor Crovernor

December 10, 2010

Chris Miller

Project Director

P8BSl

3810 Valley Commons Dr. — Suite 4
Bozeman, MT 59718

EA FOR DRILLING AND COMPLETION OF SIX EXPLORATORY WELLS FOR
YOUNGBEAR 31X-9 SITE, FORT BERTHOLD RESERVATION, NORTH DAKOTA
We have reviewed your November 29, 2010, lctter.

The project relerenced above will have no adverse effect on the North Dakota Deparument of
Transportation highways.

Howaver, if any work needs to be done on highway right-of-way, appropriate permits and risk

management documents will need o be obtaitted from the Department of Transportation District
Engineer, Welter Peterson at 701-774-2700.

Wé(%/li

RONALD #, HENKE, P.I;.. DIRECTOR - OFFICE OF PROJECT DEVELOPMENT
ST\ js

c Walter A, Peterson, Williston DisLrict

&08 East Boulevard Avenue » Bismank, Nl Dakota 56505-0700
Trformsation (7} 328-2500 ¢ FAX: (7013 3260310« TTY: 1-800-366-0888 » www.dot.nd gov
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1.8, Department of Homeland Security
Region VIl

Denver Federal Center. Builfing 710
P.O. Box 25267

Denver, CO 80225-0267

SRR,

¥: FEMA

\
Rty

R8-Mitigation

December 08, 2010
Chris Miller, Project Director
PBS&]
115 North 28" Street, Suite 202
Billings, MT 59101-2045

Dear Mr. Miller:

Thank you for your inquiry regarding the proposed well drilling project, Young Bear 31-9 Site on
the Fort Berthold Indian Reservation. FEMA’s major concern is if the property is located within a
mapped Special Flood Hazard Area any development in these areas requires further consideration.

We recommend that you contact the local Floodplain Manager for the Fort Berthold Indian
Reservation Cliff Whitman at (701} 627-4803 1o receive further guidelines regarding the impact that
the project might have to the regulations and policies of the National Flood [nsurance Program.
Considering that floods are the most devastating of all natural disasters in this country, any efforts to
reduce the impacts of that hazard is worthwhile,

Let me know if I can be of assistance and please feel free to contact me at 303-235-4721.

NFIP Program Specialist

wanw.fema.gov

F-T75



)

YATNETY 1N HUNTING AND FISHING"

December 22, 2010

Chris Miller

Project Birector

FBS&)

115 N 28™ Street, Suite 202
Billings, MY 59101-2045

Dear Mr. Miller:
RE:  YeoungBear 31X-9

XTO Energy has proposed up to six exploratory oil ard gas wells using onc well pad and access
road on the Fort Berthold Reservation in Punn County, North Dakota.

Qur primary concern with oil and gas development is the fragmentation and loss of wildlifc
habital associated with conswruction of well pads and access roads, We recommend that
construction be avoided to the extent possible within native prairie, wooded draws, riparian
corridors, and wetland areas.

We also suggest that bitanical surveys be completed during the appropriate season and aerial
surveys be conducted [or raptor nests before construction bagins,

Sincerely,
"
s vyerw A )
Paul Schadewald
Chiet
Conservation & Communication Division

B
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United States Doepartment of Agriculture

ONRCS

Natural Resaurces Conservation Service
P.O. Box 1458
Bismarck, NI 58502-1458

December 1, 2010

Chris Miller

PBS&)

115 North 28" Street, Suite 202
Biltings, MT 59101-2045

Re:  YoungBear 31X-9 Site: NW V4 NE Y Section 9, Township 148N, Range 92W
(well pad and access road)
SE ¥4 SW % Section 4, Township [48N, Range 92W
{access road)

Dear Mr. Miller:

The Natural Resources Conservation Service (NRCS) has reviewed your letter dated November
23, 2010, regarding access roads, well pads, and drilling of up to six wells on YoungBear 31X-9
Site located on the Fort Berthold Indian Reservation in Dunn County, North Dakota.

Important Farmlands - NRCS has a major responsibility with Federal Protection Policy Act
(FPPA} in documenting conversion of farmland (i.e., prime, statewide, and focal importance) to
non-agricultural use. It appears your proposed project is not supported by federal funding or
actions; therefore, no further action is required.

Wetlands - The Wetland Conservation Provisions of the 1985 Food Security Act, as amended,
provide that it a USDA participant converts a wetfand for the purpose of, or to have the effect of,
making agricultural production possible, loss of USDA benefits could occur. NRCS has
developed the following guidelines for the installation of buried utilities. If these guidelines are
followed, the impacts to the wetland(s) will be considered minimal allowing USDA participants
to continug to receive USDA benefits. Following are the requirements: 1} Disturbance to the
wetland(s) must be temporary, 2} no drainage of the wetland(s) is allowed (temporary or
permanent), 3) mechanized landscaping necessary for instatlation is kept to a minimum and
preconstruction contours are maintained, 4) temporary side cast material must be placed in such
a manner not to he dispersed in the wetland, and 5) all trenches must be backfilled to the original
wetland bottom elevation.

Helping People Help the Land

An Equs Ooportutily Provide: acd Emplnysr
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Mr. Miller
Page 2

NRCS would recommend that impacts to wetlands be avoided, [fthe project requires passage
through or disturbance of a wetland, NRCS can complete a certified wetland determination, if
requested by the tandowner/operator,

If you have additional questions pertaining to FPPA, please contact Steve Sieler, State Soil
Liaison, at (701) 530-2019%.

Sincerely,

EROME SCHAAR

State Soil Scientist/MO Leader
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December 6, 2010

M. Chris Miller

Project Manager

PBS&]

115 North 28" Street, Suite 202
Billings MT 59101.2045

NDSHPO REF. 110333 BWBLI\;[/;Mandan Hidatsa Artkara Nation XTQ
Energy Well Pad and Access YoungBear3 1X/9 in portions of [T148N R92W
Sections 9 and 4] Dunn County, North Dakota

Dear Mr. Miller,

We received your correspondence regarding NDSHPO REF. 110333
BIA/BLM/Mandan Hidatsa Artkara Nation XTO Energy Well Pad and Access
YoungBeard1X9 in portions of {T148N R92W Sections 9 and 4] Duan
County, North Dakota. We request that a copy of cultural resource site forms
and reports be sent to this office so that the cultueal resources archives can be
kept current for researchers.

Thank you for your consideration. Consultation is with MELAN THPO. If you
have any questions please contact Susan Quinneli, Review & Compliance

Coordinaror at (701)328-3576 or squinnall@nd.gov

Sincerely,

MerlaffE. Paaverud, Jr.
State Historic Preservation Qfficer (North Dakota)
and Director, State Historical Society of North Dakota

North Dakota Hertage Center « 612 East Boulevard Avenue. Bismarck, ND 58505-0830 + Phone 701-328-2666 + Fax: 701-328-3710

Email; histsoc@nd. gov » Web site; hitp/fhistory.nd.gove TTY: 1-800-365-6888
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North Dakota State Water Commnssnon
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December 16,2010

Chris Miller

PBS&J

EE5 N 28" Street, STE 202
Bitling, MT 59101-2045

Dear Mr. Miller:

This is in response to your request for review of environmental impacts associated with the drilling and
completion of up to six exploratory ol and gas wells using one well pad and one access road on the Fort
Berthold Indianr Reservation by XTO Energy ~ YoungBear 31 X-9 Site.

The proposed project has been reviewed by State Water Commission stalf and the following comments
are provided:

- The property is not Jocated in an identified floodplain and it is believed the project will not
affect an identificd floodplain,

- lis the responsibility of the project sponsor to ensure that tocal, state and federal agencies are
contacted for any required approvals, permits, and casements,

- All waste material associated with the project must be disposed of properly and not placed in
identified floodway areas,

- No sole-source aguifers have been designated in NID.

There ure no other concerns associated with this project that affect State Water Commission or State
Engineer regulatory responsibitities,

Fhank you for the opportunity to provide review comments. If you have any questions, please call me at
328-4909.

Sinccfciy, .
77

Larry Knttson
Research Analyst

LI :dp/ 1570

JACE DALCRAPLL, GOVERNOM TOD SANDG, P E
CHARRMAN SECRETARY AND STATE ENGINEER
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Notice of Availability and Appeal Rights

XTO: YoungBear 31X-9

The Bureau of Indian Affairs (BIA) is planning to issue
administrative approvals related to installation of one oil
and gas well pad with up to six wells, as shown on the
attached map. Construction by XTO is expected to begin
2011.

An environmental assessment (EA) determined that
proposed activities will not cause significant impacts to the
human environment. An environmental impact statement is
not required. Contact Howard Bemer, Superintendent at
701-627-4707 for more information and/or copies of the EA
and the Finding of No Significant Impact (FONSI).

The FONSI is only a finding on environmental impacts — it is
not a decision to proceed with an action and cannot be
appealed. BIA’s decision to proceed with administrative
actions can be appealed until June 16, 2011, by contacting:

United States Department of the Interior

Office of Hearings and Appeals

Interior Board of Indian Appeals

801 N. Quincy Street, Suite 300, Arlington, Va 22203.

Procedural details are available from the BIA Fort Berthold
Agency at 701-627-4707.
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