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VHEREUPON, the foll owi ng proceedi ngs were had:
Kok ok x kK x

MR. ROBERTS: So |l think we're going to
go ahead and get started. | think we'll start off
W th introductions here, and I know we have at
| east one representative fromthe Crow Nation here
and would ask Crow Nation if they can give an
i nvocation to start this neeting after we've had
introductions. So ny nane is Larry Roberts. I'm
fromthe Oneida Nation of Wsconsin, and I'm
Princi pal Deputy Assistant Secretary for |ndian
Affairs.

M5. KLASS: I'mKatie Klass. | work in
the Solicitor's Ofice, and I'"ma citizen of the
Wandotte Nati on.

M5. APPEL: H , everyone. ' m Li z Appel.
I"mthe Director of the Ofice of Regul atory
Affairs, and | report to the Assistant Secretary
for Indian Affairs.

KRIS FOURSTAR |I'mKris FourStar with
Senat or John Wal sh's office.

GERALD STEWART: (Good afternoon. M/ nane
is Gerald Stewart. I"'mwith the Crow Legi sl ative
Br anch.

AJ NOT AFRAID:. Good afternoon, everyone.
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Agai n, welcone to Crow Country, Secretary of Crow
Tribe. And at this tine, | would also nention,
when you do the invocation, |I'll respectfully
request GCerald Stewart do it on our behalf.

CLARENCE SI VERTSEN: |'m C arence
Sivertsen, First Vice Chair of the Little Shell
Tri be, Chippewa | ndi ans of Montana.

JOSH CLAUSE: |I'm Josh Clause. | ama
citizen of the Mohawk Nation, and I"'mw th

Si xki Il er Consul ti ng.

AVANDA PETERMAN: | " m Amanda Pet er man,
and | amthe tribal |iaison for Congressnan Steve
Dai nes.

KAREN KETCHER: Karen Ketcher, Cherokee
Nat i on.

[ PRAYER BY CERALD STEWART]

MR, ROBERTS: Thank you very nuch. So in
terns of the format for this afternoon, if it's
all right with everyone, what we're going to do is
we're going to start with just a Power Poi nt
presentation. It takes about 20 m nutes to sort
of give an overvi ew of the Proposed Rule, and then
we'll open it up for public coment and questi ons.

Ckay, so everyone should have in their

materials this handout of the PowerPoint itself,
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and so we want to give a little bit of background
in terns of the public acknow edgenent process and
how we got to the proposed rul emaki ng and how

we' re novi ng forward.

So as nost folks are aware, there are
generally three ways in which a tribe can becone
federally recogni zed. One is through a federal
district court decision, one is by congressional
| egi sl ation, and then admi nistratively by the
Depart nent of Interior.

And so prior to 1978, the Depart nent
revi ewed requests for Federal recognition on sort
of an ad-hoc basis as the i ssue arose.

In 1978, we published the Part 83
regul ati ons to provide a uniform process for
Feder al acknow edgnent.

In 1994, we revised those regul ati ons and
updated them allowing for prinmarily previous
Federal acknow edgnent to be added as an
enhancenent to the process. And then we issued
gui dance over tine from 2002, 2005, and 2008
internally on how to inplenment those regul ati ons.

And so, of the 566 federally recogni zed
tri bes that we have, 17 have gone t hrough the

Federal acknow edgnent process. The other 549
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have been recogni zed i n ot her ways, either by the
Depart nent or by Congress or through judicial
court action.

So why are we | ooking at revising the
Part 83 process? W've heard for a | ong period of
time that the process has been criticized as
broken: That it's too long, that it's burdensone,
that it's expensive, that it's unpredictable, that
it's applied differently to different petitioners
the sane criteria, and that it's not transparent.

So it's been a topic of discussion before
the Senate Committee of Indian Affairs and the
House Natural Resources Conmittee for sone tine.

In 2009, when Secretary Sal azar was
Secretary of the Departnent of Interior, he
testified before the Senate Comm ttee on | ndi an
Affairs, and at that tinme was asked if he would
| ook at ways to i nprove the Part 83 process. And
so he commtted to the commttee at that point in
time that the Departnent would | ook at it.

In 2010, the Departnment started worKking
internally on how to revise the process, how to
improve it. And in 2010, the Departnent again
testified before the Senate Comm ttee of | ndian

Affairs and estimated that it would take about a
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year from 2010 to get out a Proposed Rule by the
Depart nent.

So the Departnent again testified in 2012
before the Senate Commttee on Indian affairs, and
at that tine there were nenbers of the commttee
t hat asked why we hadn't nade -- net that
deadl i ne, why we hadn't gotten the Proposed Rul e
out within a year. And the Departnent testified
that they were continuing to work on a Proposed
Rul e, and the Departnent identified guiding
princi pl es of transparency, of tineliness,
efficiency, flexibility, and integrity.

And so shortly after the Departnent's
testinony in 2012, Assistant Secretary WAshburn
and | joined the Departnent, and one of the first
t hi ngs Secretary Sal azar asked for himto do was
to carry forward this rul enaking and get it across
the finish line. And so we again convened a team
within the Departnent, and basically, it's a team
of folks fromthe Solicitor's Ofice, fromthe
O fice of Federal Acknow edgnent, and fromthe
Assi stant Secretary's Ofice, to put together a
D scussion Draft.

And so we issued a Discussion Draft about

a year ago, and we had tribal consultations and
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public neetings in July and August of | ast year,

received a |l ot of extensive comments on that

D scussion Draft. And so fromthe Di scussion
Draft, we reviewed all those comments, we -- the
team of folks that | just sort of nentioned from

the various offices got together, reviewed those
comments, and fromthere we iIssued the Proposed
Rul e.

And so before issuing the Proposed Rul e,
we circulated it to OMB for review, and so they
send it out to other federal agencies for their
review, and we published it on May 29th in the
Federal Register. W released it to the public on
May 22nd. Comments are due next Fri day,

August 1st. |'m expecting that -- we've received
a nunber of requests for an extension of tinme wth
that comment period, and so |I'm hoping that either
while we're here tal king about the rul e today or
shortly thereafter, we'll have sone news on how
we're noving forward in response to those requests
for an extensi on of tine.

So briefly, the Proposed Rul e revisions
in our overview, I'"'mgoing to talk a little bit
about the revisions that we're making in the

process or proposing to nake. The revisions that
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we are proposing to nmake to actual criteri a,
clarifications wwth regard to the vari ous aspects
of the regul ati ons, previous Feder al

acknow edgnment, and burden of proof. W're not
changi ng those, but we're trying to provide nore
clarity.

In terns of -- we're also all ow ng
limted re-petitioning in certain circunstances,
and we're proposing to provide an additional
notice to everyone. So in terns of the proposed
rul e and process, the process now starts with a
Letter of Intent. And essentially, what that
means is, any group or petitioner that wants to
recei ve Federal acknow edgnent, they start that
process by sending in a sinple letter saying, "W
intend to submt an application at sone point in
the future.”

W have |ots of Letters of Intent. W
have a |l ot of Letters of Intent that are never
followed up on, and so in many cases we don't
receive materials fromthe petitioners, we don't
recei ve a conplete application, in sone
circunstances all we receive is that letter, and
we have a nunber of addresses that have gone out

of date, we can't find them anynore. So we're

10
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proposing to elimnate that step in the process
and start, as we start nearly every other federal
process, which is by a conplete application.

In terns of how we go about our review,
we' re proposing to go through a phased revi ew of
t he process because we have seven criteria to be
recogni zed as a tribe through the process. You
have to satisfy all seven criteria. If you fail
one, you can't be recogni zed under the
regul ati ons, and so we're proposi ng a phased
revi ew where we would start by | ooking to see
whet her the petitioner is Indian, whether they
have descent froma historic tribe, geneal ogy.

If they -- if they neet that criterion,
we woul d then | ook at sonme of the other criteria
at the outset. For exanple, if a tribe has been
term nat ed, Congress has passed | eqgi sl ati on
forbi ddi ng us fromrecogni zi ng that group.
They're not eligible for the process. And so
| ooki ng at sone of those initial criterion and
trying to get out faster decisions for those
petitioners that don't satisfy those.

Let's say we have a petitioner that
satisfies sonme of those initial criteria, then we

woul d nove to | ook to see whether the petitioner

11
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satisfies comunity and political authority, which
are two of the criteria that take nore work for
both the petitioner, the Departnent, and third
parties in terns of docunentary evidence and
resour ces.

And one of the things that we're | ooking
at, and we'll talk a little bit about this when
we're tal king about the substantive criteria, but
we're | ooking at whether if a petitioner held a
state reservation or the United States has held
| and for the group at any point in from 1934 to
the present for if the United States has held | and
for the group or if the petitioner has held a
state reservation continuously from 1934 to the
present, that those would satisfy both criterion
(b), which is comunity, and (c), politica
authority.

So in terns of the process as it works
now, we issue a Proposed Finding. And if the --
and then we issue that Proposed Finding and it's
avai l abl e for public comrent.

And so what we're proposing in this rule
is that if the Proposed Finding is positive and we
don't receive any comments, any substantive

comments that are negative to the proposed
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favorable finding, that we would just go ahead and
make t hat proposed favorable finding final for
pur poses of the Departnent.

If we issue a Proposed Finding and it's
negati ve, what we're proposing is that we -- that
the petitioner may el ect to have a hearing before
an adm nistrative judge, and that adm nistrative
j udge woul d provide a recommended decision to the
assi stant secretary.

Third parties could intervene in that
hearing if the petitioner asks for one, and so --
and then after that hearing, the assistant
secretary, based on the recommendati ons and the
evidence in that -- fromthat hearing and fromthe
Proposed Fi ndi ng, woul d make a Fi nal
Determ nation. Were right now, as the process is
currently configured, the assistant secretary's
Final Determination is subject to adm nistrative
appeal to the Interior Board of |ndian Appeal s,
we're proposing to elimnate that step in the
process. |It's the only decision by the assistant
secretary that is subject to I Bl A appeal, and so
it would be final for the Departnent. | f anyone
wanted to chall enge that decision, they could file

suit directly in federal court.

13
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Wth regard to the hearing on the
negati ve Proposed Finding, the Ofice of Hearings
and Appeals, which is separate fromthe Assistant
Secretary's Ofice, it's independent wthin the
Departnent, it's wiwthin the Secretary of
Interior's Ofice, they would -- they woul d
presi de over those heari ngs under the Proposed
Rule. And they have issued their own rule, a
Proposed Rul e that essentially is a civil
procedure how t hey woul d conduct that heari ng.
And so one of the questions that they' ve asked as
part of their rulemaking is what |evel of
adm ni strati ve judge shoul d preside over that
hearing? Should it be an interior |aw judge who
has the nost | evel of independence within the
Ofice of Hearings and Appeals, should it be an
adm ni strative judge who reports to the Ofice of
Heari ngs and Appeals' director and routinely

serves on appellate matters but is nore closely

supervised, or should it be an attorney desi gnhated

by the O fice of Hearings and Appeal s' director,
which is nore closely supervised than the
adm ni strative judge?

So in terns of other revisions to the

process, we're providing that a petitioner my

Charles Fisher Court Reporting
503 East Mendenhall, Bozeman MT 59715, (406) 587-9016




© 00 N o o b~ w N P

[ = S S
w N B O

14
15
16
17
18
19
20
21
22
23
24
25

Public Hearing

W thdraw their petition at any tine prior to a

Pr oposed Fi ndi ng. I f the petitioner would choose
to do so, then they're hopeful we'll cease

consi deration of the petition, but they would | ose
their place in line in terns of consideration.
When they -- when they resubmt their petition,
they woul d have to basically start at the end of
the line of all of the petitions that woul d be
pendi ng.

R ght now we have approxinmately 13
petitions pendi ng, conplete petitions pendi ng
before the Departnent, to give you a sense of sort
of our workl oad.

W' re al so proposing that the Departnent
post on its website those portions of the petition
and other nmaterials such as reports by the Ofice
of Federal Acknow edgnent and ot her reports
submtted that are rel easabl e under federal | aw.
So we're not tal king about rel easing information
that is subject to the Privacy Act or under the
federal |aws that woul d protect persona
informati on from bei ng di scl osed.

So in terns of the criteria thensel ves,
we' re proposi ng sone changes to the substantive

criteria. Right now under the existing rules we

15
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have criterion (a), and what that requires is that
the petitioner show that they have been identified
by external observers from 1900 to the present,
and usually requires sonething in witing. So it
could be state records, it could be newspaper
articles, it could be anything that was sort of
created by third parties identifying that group as
atribe, as a conmmunity from 1900 to the present.
What we're proposing to do is to replace
that criterion with a new criterion. And the
t hought behind it is this, is that we nmay have a
petitioner that satisfies all of the other
criteria, they may sati sfy and show community,
that they're exercising political authority, that
they're I ndian, they descend froma tribe, and
that they've been identified as Indian. They may
satisfy all those criteria of being a tribe under
our regul ations, but a third party may not have
been out there witing down about it. Does t hat
make that group any less of a tribe just because
the state or newspaper wasn't witing about thenf
So what we' ve proposed to do is to change
that and require petitioners to provide a brief
narrati ve with evidence that denonstrates their

exi stence prior to 1900. Because we're not --

16
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we're not recogni zing new tri bes that cane into
exi stence in the 1940s and the 1950s and the
1960s. We're not recognizing new tribes. W're
recogni zing existing tribes. And so this should
be a criterion that for legitimate tri bes that
have been in existence, they should be able to
satisfy, you know, where -- be able to tell where
did they cone fromprior to 1900.

For those groups that cane into existence
in the '60s and '40s and '90s and ten years ago,
it'"s going to be -- it should be an inpossible
hurdle for themto satisfy this if they just

recently cane into existence. And "recently” is

rel ati vely speaki ng. ' mtal ki ng about since 1900
to the present. And so that's the proposal for
(a).

W' ve heard conmments throughout the
public hearings and tribal consultations that this
brief summary with evidence needs to be clarified,
fleshed out a little bit, and so that's sonethi ng
that we'll be taking a closer | ook at based on
t hose comments.

In terns of criteria (b), conmunity, and

(c), political authority, we're proposing on using

a start date from 1934 to the present. Currently, 17
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what we use as a start date for both conmmunity and
political authority is from 1789, the foundi ng of
the United States or the tine of first sustained
contact, whichever is later. And so we're
proposi ng 1934 for three reasons. One reason is
that it is consistent with federal policies. So
prior to 1934, as many of you know in the room
federal policy was, you know, at war with tri bes,
entering into treaties with tri bes, there was
allotnent and assimlation policies, and it wasn't
until 1934 that the United States, passing the
I ndi an Reorgani zation Act as a federal policy to
pronote tribal self-determ nati on and pronote
tri bal governnents. And so we're proposing that
1934 start date for both (b) and (c).

As a factual natter, we have been runni ng
t he Federal acknow edgnent process, the Part 83
process, for al nbst 40 years. W've never had a
situation where a group that we had deni ed has
satisfied the criteria, all the criteria of being
atribe from 1934 to the present but failed prior
to that. So we've never had a group nake up
its -- make it up and satisfy our criteria from
1934 to the present but they didn't have that

evi dence before that. They've always failed both

18
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time periods. And so as a factual nmatter, we
think that 1934 is a good starting date based on
our past adm ni stration.

And then the final issue is just that as
you go back later in tinme, all of this is -- al
of this -- the whole process is based on docunents
and evidence and docunents for the nost part, in
| arge part, 1'll put it that way. W do rely on
oral histories in sone situations. But the
further back in tine you go, the harder it is to
find those docunents sonetines. And so for
efficiency's sake, we're proposing a 1934 start
date as wel | .

In terns of the state reservation, |
mentioned that a little bit earlier. If a group
has nai ntai ned a state reservation from 1934 to
the present, that would satisfy (b) and (c). O
if the United States has held land for the group
at any tinme since 1934 to the present, that would
al so satisfy (b) and (c).

In ternms of w thout substanti al
interruption, right now the criteria as we apply
it we require petitioners to satisfy the criteria
over tinme w thout substantial interruption, and

we' ve never really defined what is "w thout

19
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substantial interruption.” And that's -- you
know, we're |l ooking for a docunent, if there's a
| ack of docunents for various tine periods. And
so in sone decisions we've applied every ten years
we'll look and see if there's evidence every ten
years. In other cases, we've all owed greater
periods of tine, up to like 27 years of | ack of
docunentary evidence. And so we are defining in
the Proposed Rule as "w thout substanti al
interruption” as generally |ess than 20 years,
unl ess a petitioner can show extraordi nary
circunstances as to why that shoul d be greater.

In terns of criterion (e), descent, we
are proposing that the petitioner nust provide
evi dence that at | east 80 percent of their nenbers
descend froma historic tribe. And let ne explain
that 80 percent. That is not a new requirenent.
It's a new requirenent in our regulations, but in
practice that's a requirenent that we have been
applying over tine. And it's not that 20 percent
of the nenbers can be non-Indian; it's that we
have to have docunentary evidence for at | east
80 percent of the nenbers that they are | ndian.
There m ght not be docunments for every single

menber. We're requiring at | east 80 percent

20
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provide that proof for the group. And that's
sonet hing that we have been utilizing over the
course of the Federal acknow edgnment process since
1978.

Sone of the other things that we're
proposing with regard to (e) is that if the
Departnent has prepared a tribal-specific roll or
Congress has directed us to prepare a tri bal -
specific roll, we are going to essentially own
t hose federal docunments and start fromthat rol
f orwar d.

If a petitioner does not have a specific
tribal roll prepared by the Departnent, then what
we're going to do is, under the Proposed Rule, is
we're going to start from what ever the nost
reliable evidence is prior to 1900 and nove
forward. That's consistent wth other decisions
that we've nmade in the past where we have evi dence
from 1870, 1880, 1890, 1900. W have evi dence of
geneal ogy, I ndian, and we nove forward fromthere.

In ot her cases, we've had that good
evi dence but we've continued to go back intine to
time of first contact. And so the proposal here
is to, if we have reliable evidence, we nove

forward fromthat. W start fromthere and nove

21
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forward as long as it's prior to 1900.

Criterion (f), nenbership, we' ve heard a
| ot about our process takes so |ong that sone
petitioners have | ost nmenbership to other
federally recogni zed tri bes, that sone of their
menbers are eligible for dual -- eligible for
enrollment in federally recognized tribes within
their group. So what we've proposed in the rule
is if they have submtted a Letter of Intent since
the | east 2010, they filed that, then we're not
going to penalize that group for any | oss of
menbers that they' ve had since 2010 since our
process is taking so | ong.

In terns of criterion (g), which is
Congressi onal term nation, right now we have the
requi renent on the petitioner to prove that they
haven't been term nated. W're going to put that
onus on the Departnent to show that the group has
been termnated and is not eligible for the
process. W're shifting the burden, essentially,
to the Departnent.

In terns of previous Federal
acknow edgnment, we're not attenpting to nake any
substanti ve changes to this part of the rule.

W' re trying to clarify it and nake it consi stent
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with our actual practice. So there are no
substanti ve changes to this part of the rule.

And al so, with regard to burden of proof,
the burden of proof is still "reasonabl e
l'i keli hood.” W're not changi ng the burden of
proof. W are updating it based on Suprene Court
cases.

And then in terns of re-petitioning, we
have, over the course of the |ast roughly
40 years, we've deni ed approximately 30
petitioners, and so we've proposed a limted
circunstance for re-petitioning, and it works sort
of like this. Essentially, if soneone -- if a
group has been deni ed through the process and
third parties have chall enged that denial and are
chal | engi ng that decision, let's say, and
prevailed. So let's say the Depart nent,
hypot hetically, said "We're going to recogni ze
this tribe,"” and we had sued over it, either
adm nistratively or in federal court, and that
chal | enger prevails, then the petitioner would
need to get that third party's consent before they
could ask to be reconsi dered under the process.

If they get the consent or there are no

third parties that have chall enged the Fi nal
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Det erm nati on and prevailed, then it's still not
an open-door policy; it's not a free-for-all.
Basically, then, the petitioner would have to go
before an adm ni strative judge and they woul d have
to show to that judge, denonstrate one of two
things: Either that a change in the regul ati ons
warrants reconsideration, or that the Departnent
m sappl i ed the burden of proof and that that

m sapplication warrants reconsi derati on.

If a federal judge deci des either of
those two things, then the petitioner is allowed
to restart the process fromthe begi nni ng.

In terns of notice, under the Proposed
Rul e we' re naki ng sone changes, |like | said
earlier, we're trying to provide broader notice.
And so we're going to provide notice, we're going
to acknow edge receipt of the petition within
30 days. Wthin 60 days, we're going to do a
nunber of things that we already do. W' re going
to publish notice in the Federal Register, we're
going to notify the governor and the attorney
general in the state, we're going to continue to
notify other recogni zed tribes or any other

petitioners that may have a historical or present

relationship with that petitioner or otherw se my ,,
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be considered to have a potential interest in that
determ nation, we're going to continue to notify
those tri bes and other groups. And then in
addition to that, we're proposing to notify every
single federally recognized tribe within the state
and any federally recogni zed tribe within a
25-mle radius if the petitioner is located, let's
say, close to state boundari es.

The next slide tal ks about the type of
notice and the tines of when we will provide
notice to the petitioner and the inforned parti es.
And so it sort of |ays out here, you know, tine
extensions we're going to provide notice, when we
start reviewing the petition we're going to
provide notice, all the different areas where
we're going to provide notice under this
structure.

And so comments on the Proposed Rule are
due August 1st, next week. Comments on the Ofice
of Hearings and Appeals' Proposed Rule is due
August 18th. You can e-nmil them at that website.

And in terns of next steps, basically,
we're going to utilize the process that we used
before on the Discussion Draft, we're going to

review all the comments, | ook those over, and then
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cone up with a Final Rule that we hope to publish
sonetinme in the near future.

And so when that Final Rule would go out
sort of depends on the nunber of coments we
receive and the conplexity of those comments as we
wor k t hrough t hem

So with that, I wll turn it all over to
you for any conmrents or questions you nay have.

CLARENCE SI VERTSEN: Good afternoon. M
name is C arence Sivertsen. | amthe Vice-
Chairman of the Little Shell Tribe of Chippewa
I ndi ans of Mbnt ana. | want to thank you for this
opportunity to address you today on the subject of
t he proposed new rul es to govern Feder al
acknow edgnent . This is a matter of utnost
I nportance to ny Tribe and nany other Tribes. W
commend you for the undertaking of this process,
sonet hi ng that has been needed for many years. W
wll be submtting much nore extensive witten
comments on the proposed regul ati ons.

Before getting into our specific history
with the process, | think it's inportant to
understand what is at issue with federal
recognition. M Tribe's inherent rights are at

i ssue here; it is fundanental that the regul ati ons
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do not create tribes or convey sovereignty to
tribes. The international conmmunity, including
the United States, through the adoption of the
United Nations Decl aration on the Ri ghts of

I ndi genous Peopl es recogni zes the i nherent rights
of i ndi genous peoples, w thout any requirenent
that they first be recogni zed. The Decl arati on
acknow edges t hat indi genous peopl es have suffered
fromhistoric injustices such as a result of,
inter alia, their colonization and di spossessi on
of their lands, territories and resources. This
is certainly true of the Little Shell experience
and that many other Indian tribes of the United
States. To all ow bureaucratic processes to
further deny our rights is inconsistent with the
special trust obligations which the federa
governnment owes the indi genous peoples of this
country, with substantive | aw, both donestic and
international, and with international standards
relating to indi genous peopl es.

Federal recognition nust be revi ewed
agai nst this backdrop of inherent rights and
historic injustice which has prevented ny Tri be
fromthe full enjoynent of those rights for a

century or nore. Federal recognition, while not
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necessary to a tribe's existence or to its
I nherent sovereignty, is nevertheless inportant to
the full exercise of sovereign rights, to the
recei pt of the full range of federal benefits and
to the dignity and respect owed to all indigenous
peopl es. It is an injustice to withhold that
recognition, and the acknow edgnent regul ati ons
shoul d be designed to end, not perpetuate this
injustice or the colonialismwhich underlies this
i njusti ce.

As an exanple, in section Il, the
Expl orati on of the Rules, the statenent is nade
t hat the proposed regul ati on recogni zed 1934 as a
key date because that is the date of the Indian
Reor gani zati on Act, which represented a sea change
In Federal policy that pronoted tri bal governnents
by providing a franework that would nake it easier
for the Federal Governnent to interact wth the
tri be as an i ndependent sovereign nation. G ven
that statenent, it seens i nappropriate in section
83.2(d) to state that federal recognition subjects
the Indian tribe to the sane authority of Congress
and the United States as other federally
recogni zed tribes. That is hardly treatnment as an

i ndependent soverei gn nation. It represents the
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type of colonial attitude which the regul ati ons
shoul d avoi d. Per haps nore appropriate woul d be a
statenent that recognition neans that the Congress
wll deal with the tribe under its Comerce C ause
and other powers as it does with other tri bes.
Wth that as background, | would like to
say a few words about our situation. M tribe is
presently not federally recogni zed, even though we
have had treaty relations with the federal
governnment and are recogni zed as a Tri be by the
State of Montana, and all the Tribes in Mntana.
There is no legitinmate questi on about whet her we
are a Tribe. W have a petition for recognition
pending. That it is still pending, is in itself a
telling fact, since the Little Shell Tribe first
sent a letter to the Bureau of Indian Affairs
petitioning for federal acknow edgnent in 1978.
To put that in perspective, the process has
spanned all or part of five decades and is not
over yet. It has cost well over $2 mllion, and
that is surely at the | ow end of the costs sone
tri bes have incurred in going through the process.
Many of our el ders have passed on waiting for
justice to be done.

W were a buffalo hunting tribe, often on
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the nove. Neverthel ess, we submtted over

60, 000 pages of docunentation to support our
petition, and that has not been enough. After

22 years of effort, on July 14th of 2000, Kevin
Grover, the Assistant Secretary of Indian Affairs,
si gned a Proposed Fi ndi ng of Feder al

Acknowl edgnent for the Little Shell Tribe of

Chi ppewa | ndi ans of Montana. After sunmmari zi ng

t he evidence under each of the criteria, the

Assi stant Secretary concluded that the petitioner
shoul d be acknow edged to exi st as an |Indi an

tri be.

Assi stant Secretary Grover noted that the
regul ations had to be applied in a flexible manner
taking into account our Tribe's unique history and
t he devastati ng poverty which | ed people to call
us gar bage dunp | ndi ans, and ot her unconmplinentary
names. Qur ancestors avoi ded contact wth the
dom nant soci ety because that contact subjected
themto open and bl atant discrimnation. They
survived as a mgratory people off the official
radar screen. By its nature, this |lifestyle does
not produce the paper trail required by the overly
paper-driven recognition process.

The Assi stant Secretary adopted a 30
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fl exi ble, commobn sense approach called for by the
regul ati ons thensel ves to nmake his favorable
prelimnary finding.

Not wi t hst andi ng t he favorabl e proposed
finding, the Tribe and its | awers and consultants
spent countl ess additional hours working to
strengthen the petition even further prior to the
Fi nal Determ nation. Neverthel ess, amazi ngly and
di sturbi ngly, on Novenber 3rd, 2009, the Acting
Pri nci pal Deputy, Assistant Secretary of |ndian
Affairs, published in the Federal Regi ster a Final
Det erm nati on agai nst ny Tri be, reversing the
favorabl e Proposed Finding. This was done despite
the fact that no negative conments were received
and that the state of Montana, all affected | ocal
governnents, and all Montana tribes, as well as
ot hers, supported our recognition.

W appeal ed the negative finding to the
Interior Board of |ndian Appeals and suppl enent ed
the record with hundreds of pages of new materi al
and anal ysis. This process took several nore
years. The Interior Board of Indian Appeal s rul ed
agai nst us, but did refer several |egal questions
to the Secretary of the Interior. The Secretary

of the Interior sent our petition back to the
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Assi stant Secretary for Indian affairs for
reconsi derati on. During this tinme, the process to
anmend the regulations was initiated and the
Assi stant Secretary then granted our request that
our reconsi deration of the Final Determnation be
suspended until after enactnent of any new
regul ati ons governi ng acknow edgnent of | ndi an
tribes. That is where matters now stand, and
obviously the process to revise the regul ati ons
gover ni ng acknow edgnent is of the utnost
i nportance to us. This brief summary of ny
Tri be's experience gives you an idea of what an
ordeal the present regul ations put tribes through.
As you have recogni zed i n enbar ki ng on
the process of pronmulgating new rules, it is clear
that the process is broken; it is too costly, tine
consuni ng and conpl ex. The process cannot be
saved by m nor tweaks to the present regul ati ons
and in that regard, we are pleased that the
proposed regul ati ons contenpl ate sone ngj or
revi sions. Sone of these proposed nmj or changes
are changes that we have urged for years in
docunents filed with the O fice of Federal
Acknowl edgnent, with the Interior Board of | ndian

Appeal s, with the Secretary of Interior, and in
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testi nony before the Senate Commttee on | ndi an
Affairs, so we are appreciative that our words
have not totally fallen on deaf ears, but are
di sappoi nted that sone have been ignored, and
overtly gone agai nst.

First, we have argued that criterion (a),
requiring recognition by outsiders of an I ndi an
entity on a regul ar basis since 1900 shoul d be
elimnated and the proposed regul ati ons sonewhat,
but not entirely agree with that proposal. The
proposed regul ations require a brief narrative and
evi dence supporting the narrative of the tribe's
exi stence at sone point during historical tines,
which is any tinme up to and including 1900. This
is still troubling the proposed regul ati ons
provide little guidance on what evidence a tribe
must provide to support its brief narrative. It
al so seens to contradict the statenent in the
expl anati on of the proposed changes that the
Departnent maintains that is |ogical to deduce
that a tribe in existence when the I|Indian
Reor gani zati on Act was passed was i n existence
historically. Wiy then the lingering criterion in
(a)? It should be totally elim nated.

Second, as noted previously, we received
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a policy prelimnary finding and then a negative
final determ nation despite the fact that no
substanti al negati ve comments were recei ved and
despite our subm ssion of volunes of additional
evi dence supporting our petition. This is
arbitrary and capricious on its face. W note
wth satisfaction that the proposed regul ati ons
provide for an automatic positive final
determnation if the prelimnary determ nation is
positive and no negative conments are received
fromthe rel evant state or | ocal governnent or
fromany recogni zed tribe in the state where the
petitioner is |located. This is a conmmobn sense
change required by Iaw and i s wel coned. | f
adopted, it should lead to automati c recognition
of the Little Shell Tribe.

Third, we have argued that criteria (b),
community, and (c), political influence, nust be
nodi fied. W have previously suggested 1934, the
year of passage of the |Indian Reorgani zati on Act
as a nuch better tine period on which to focus,
al t hough even the I ndian Reorgani zation Act itself
contenpl ated action to be taken after that tine
whi ch would result in recognition. W note with

satisfaction that the proposed regul ati ons focus
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on 1934 and contenpl ate changes i n what nust be
shown to establish (b) and (c) and what type of
evidence wll establish what does need to be
shown. W will have nore to say on these nmatters
in witten coment.

Fourth, as we pointed out in our conmments
on the discussion draft regul ati ons, there are
parts of the existing process that violate due
process. |In the case of Little Shell, three weeks
of onsite interview ng of 71 people occurred at
the end of the process, and the Tri be was not
gi ven a chance to review and comment on these
interviews before the Final Determ nation. The
Tribe had to do a FO A request and pay nearly
$5,000 to get the docunents for the appeal to the
Interior Board of |ndian Appeals. It put the
Tribe in a nmuch different position to try and
overturn a decision than to be able to argue a
poi nt before a Final Determ nation. Despi te our
having raised it in our comments on the di scussion
draft reqgul ati ons, the proposed regul ati ons do not
address i nvestigations conducted between the cl ose
of the proposed findings conmment period and the
final determ nation. That is an inportant defect.

As the explanation in connection with the proposed
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regul ati ons recogni zes, petitioners shoul d have
before themall information consi dered by OFA and
have a chance to comment on that infornmation.

Fifth, the proposed regul ati ons attenpt
to sinplify matters for tribes who can show
acknow edgnment of previous existence. That is a
salutary principal. W suggested that the
regul ati ons be anended to nmake clear that only
previ ous federal acknow edgnent of existence be
required for a tribe to avail itself of this
| esser burden. We are disappointed that our
comments were turned on their head and the
proposed regul ati ons nmake clear that for previous
f ederal acknow edgnent, not only acknow edgnent of
exi stence, but al so a previous governnent-to-
governnment rel ati on nust be shown. This is a bad
pr oposal . The entire point of the regulation is
to denonstrate that a tribe exists and a
gover nnent -t o-governnent relationship wll
autonmatically flowfromthat. So if previous
f ederal acknow edgnent of the tribe's existence is
shown, the | esser burden should apply.

The proposed regul ati ons do address the
need for a hearing, and that is a very positive

devel opnent, as is the elimnation of the Interior
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Board of | ndian Appeals as we found that process

very unhel pful substantively and it del ayed us

sever al

years.

Finally, for those petitioners who have

received a final and effective negative

determ
in the
if the
reconsi

to a di

nati on, we strongly support the provision
draft regulation that allows re-petitioning
petitioner can make a showi ng that bei ng
dered under the new regul ati ons would | ead
fferent outcone.

And we wi Il have nore to say on these and

other matters in our witten coments. And |

t hank you for your tine and your attention.

MR, ROBERTS: Thank you for your

conmment s. I f anyone has -- for exanple, | know

you were readi ng fromsone of your comments. |

you want to submt those for the record, you're

nore than wel cone to, or not. It's up to everyone

in terms of if they are reading sonething into the

record.

record,

Tri be.

DANA W LSON: Good afternoon. For the
"' m Dana W/ son, Vice Chairman of the Crow

| have a letter that I'd |li ke to read;

it's inmportant.

"Dear Assistant Secretary Washburn, | am
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witing in support of the Departnent of the
Interior's Proposed Rul e on Acknow edgnent of
I ndi an Tribes 25 CFR Part 83, as well as in
support of federal recognition for the Little
Shell Tribe of Chi ppewa |Indians of Montana. The
Crow Nation, along with other Montana tri bes, has
believed for sonme tine that the Little Shell is an
I ndian tri be and shoul d be recogni zed as such.
The failure of Little Shell to achi eve federal
recognition through the current adm nistrative
process shows the inadequacy of that process. It
has been overly burdensone, excessively expensi ve,
and unfair to tribes attenpting to obtain federal
acknow edgnent. We believe that the Little Shell
determ nati on was wongly deci ded, and we believe
t he federal acknow edgnent process is in need of
ref orm

For these reasons, we strongly support
the Departnent's proposed rules to revise the
f ederal acknow edgnent regulations in 25 CFR Part
83 to make them nore efficient and fair in general
and a provision that would allow Little Shell to
re-petition in particular. W also strongly
support federal acknow edgnent of Little Shell

Tri be of I1ndians, whether through an
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adm ni strative process or by legislation as soon
as possible. W thank you for the opportunity to
participate in the Departnent's rul emaking
process. Sincerely, Darrin A d Coyote, Chairnman
of the Crow Nation."

JASON SM TH: Good afternoon. M/ nane is
Jason Smith. I'"'mDirector of Indian Affairs for
the Governor's Ofice from Mntana. | would |ike
to submt a letter that Governor Bullock has
stated on behalf of the Little Shell
acknow edgnment, federal acknow edgnent. He is in
whol e support of this rul emaki ng process and
expeditiously. [I'll just submt ny comrents.

AJ NOT AFRAID. Good afternoon. And
again, for the record, AJ Not Afraid, Secretary
Crow Tri be. I just have two questions. A
personal question as to the O fice of Appeals and
Heari ngs. Is that staffed as a whol e separate
depart nent ?

And then question two is, what is the --
could you gi ve us sone background as to the
criteria, if you could el aborate on the purpose of
the | and occupati on?

MR. ROBERTS: Sure. So with regard to

the O fice of Hearings and Appeals, that is
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I ndependent fromthe Assistant Secretary's Ofice.
It's under Secretary Jewell. But even though
they're placed in the O fice of the Secretary,
they' re i ndependent as well. And so they hear all
of the adm nistrative hearings that we -- that we
have internally. So when, for exanple, a regional
director nakes a decision to take |land into trust
for Crow Nation, soneone appeals that, then it
goes to the Interior Board of |ndian Appeals,
which is in the Ofice of Hearings and Appeal s.

So what we're proposing is that this
hearing not go to the Interior Board of Indian
Appeal s, but it be within the Ofice of Hearings
and Appeal s because they run different heari ngs
regularly, so that's sort of what they're used to
doi ng.

Wth regard to the second question, what
was t hat agai n?

AJ NOT AFRAI D: Land occupati on.

MR. ROBERTS: Land occupation, right. So
what we proposed in the Proposed Rule is that, you
know, if the group has nmai ntained a state
reservation from 1934 to the present or the United
States has held land for the group at any point in

tinme since 1934, that's based on the criteria that
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t he Departnent used shortly after the Indian
Reor gani zati on Act was passed, Feli x Cohen, who
was at the Departnent of Interior at the tinme and
sort of viewed as the | eader in Federal |ndian
| aw, he -- they put together a handbook, and one
of those criteria was -- so for exanple, they
would look if a group wasn't federally recogni zed,
they would | ook to see, Do they have a treaty?
Did they have certain things?

And one of the five things that they
| ooked at was, Did the group have coll ective
ownership in land? And that could be dispositive
of recognizing that tribe. And so we have
proposed the state reservation or if the United
States has held land in trust sort of to capture
that idea, that if a group has collective rights
in land, that we should recogni ze them and t hat
shoul d count under just the two criteria,
community and authority, political authority.

AJ NOT AFRAID: Thank you, sir. My I
al so comment on the | and question? Being said as
such, howis it that the governnent can require
t hrough the due process that criteria yet in
Little Shell's case? Cbviously they were

transported to another area. So when you talk
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even aboriginal, territory or aboriginal rights,

it preexists those days. And you can correct ne
if I"'mwong, but | do feel that the criteria
makes it difficult for the Little Shell to qualify
for that, understanding the circunstances.

MR. ROBERTS: So what we're proposing for
the land is that there's a |lot of different ways
that a group can satisfy comunity and political
authority. They don't have to have collective
ownership of land. They can show t hose by ot her
nmeans as well. There's a |lot of other different
factors that they could use to satisfy those
criteria. Wat we've said is just that in the
Proposed Rule, if they have, let's say, a
reservation or if the United States has held | and
for themat any point in time from'34 to present,
then that autonmatically satisfies those criteria.
We don't have to | ook at other factors in (b) or
(c).

But that wouldn't nean that if a group
never had coll ective ownership in land -- or not
col l ective ownership, but if the group never had a
state reservation, let's say from 1934 to the
present or the United States never held | and for

t hat group, that wouldn't nean that they coul dn't
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satisfy those criteria. They can satisfy themin
ot her ways.

AJ NOT AFRAI D: Thank you, Assi stant
Secretary.

VI CKY STEPHENS: Sorry; I'"'ma runt. I
have two itens. My nanme i s Vicky Stephens, and |
am a representative of U S. Senator Jon Tester,
who al so happens to be Chairnman of the |Indian
Affairs Committee

And it's a greeting and he says, "Thank
you for inviting ne to share a few words, and
thank you for joining ne and commtting to see the
Little Shell Tribe of Chippewa Creek federally
recogni zed. Wth all our voices conbi ned, we can
make this a reality.

As soon as | was elected to the United
States Senate, the first bill | introduced
proposed to give Little Shell the federal
recognition they deserve. As Chairnan of the
Senate Indian Affairs Commttee, we recently
passed that bill. At the sane tinme, the Interior
Departnent is nmaking significant steps to inprove
the tribal recognition process. I wll keep
working with Secretary Jewell to streaniine the

process, and | will continue to push ny bil
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t hrough the Senate so tribes no | onger have to
wait . Pl ease feel free to contact ny office at
any time with questions, coments, or concerns,
and thank you for partnering with nme to nake sure
Little Shell gets the federal protections they
deserve. Respectfully, Jon Tester, United States
Senat or . "

| also was asked to read a support -- or
a letter from Conm ssi oner Mnica Lindeen, who is
the State Auditor of Montana. And she says,
"Pl ease consider this letter in support of federal
recognition for the Little Shell Tribe of the
Chi ppewa | ndi ans of Montana when naki ng your
del i berations. Mntana has | ong recogni zed the
Little Shell Tribe. | have net with the Little
Shell Tribal Council and nmenbers on multiple
occasi ons, nost recently |l ast January when |
traveled the state to talk with our Anmerican
I ndi an communi ti es about how t he new heal t hcare
reforns i npact them

For decades, the Little Shell Tribe has
been seeking federal recognition. Their
per si stence and dedi cation can be credited to
their strong community organi zati on, respect for

their rich history, commtnent to preserve their
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uni que culture, and care for their nenbers well
being. This tribe deserves the sane access to
resources, tools for cultural preservation,
education, healthcare, and |land that all federally
recogni zed tri bes receive.

It's particularly inmportant to weigh the
I npact of federal recognition on their access to
heal t hcare. The Affordable Care Act grants
federally recogni zed tri bal nenbers speci al
benefits to increase their access to quality
af f ordabl e heal t hcar e. |'ve seen how life
changi ng these benefits can be for our Indian
communities. The Little Shell Tribe deserves the
sane access that the rest of Montana's tri bes
currently have. Thank you for your consideration
Si ncerely, Mnica J. Lindeen, Conm ssioner of
Securities and | nsurance, Montana State Auditor."

MR. ROBERTS: Thank you.

KRI S FOURSTAR  Good afternoon. For the
record, my nane is Christopher FourStar with
Senat or John Wal sh. | am his American |Indian
| iaison. The senator's comments are, "Senator
Wal sh strongly supports federal recognition for
the Little Shell Tribe. Federal recognition of

the Little Shell Tribe is | ong overdrew. Senat or
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Wal sh has gone on record with Assistant Secretary
Washburn regardi ng his support of the proposed
rule change and will gladly do it again as part of
t he public coment process."” Thank you.

MR. ROBERTS: Thank you.

AVANDA PETERMAN: Good afternoon. Amanda
Pet erman, Tri bal Liaison for Congressman Steve
Dai nes. "Dear Assistant Secretary Washburn,
wel conme you to Montana, and | thank you for your
t houghtful attention to this very inportant matter
to Montana, especially nmenbers of the Little Shell
Tri be. It is very disappointing the Little Shell
Tri be continues to struggle for the federal
recognition fromthe Departnent of Interior it
undoubt edl y deserves. Federal recognition for the
Little Shell Tribe is supported by our entire
Mont ana del egation, | ocal counties, and ot her
Mont ana Tri bes al ready recogni zed. | urge the
Departnent to conplete this Tribe's recognition it
deserves. I am happy the new rul e nakes sone
i nprovenents. | urge the Departnent to continue
transparent conmnuni cations with tri bes throughout
this process.

In the neantine, | continue to urge

support for ny bill, HR 2991, which would
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federally recogni ze the Little Shell Tri be. I
continue to urge the House Natural Resources
Commttee to consider and pass ny bill as |
believe the |l egislation would give the Commttee
anot her opportunity to provi de oversi ght over the
federal recognition process and provide the Tri be
final recognition it deserves. | appreciate the
support fromour Senators on this bill as well.

I ook forward to gai ni ng nore
clarification about this new rul e and hope you
sincerely take into consideration any tri bal
concer ns. | ook forward to working with you on
t hi s broken, burdensone tribal recognition
process. Sincerely, Steve Dai nes, Menber of
Congress. "

MR. ROBERTS: Thank you. So while we
have a little break in comments here, | just
wanted to |l et you know that while we've been
nmeeting here, | have a little bit of an
announcenent in terns of the extension request
that we received froma nunber of fol ks, and |
just wanted to |l et you know that we will be

announci ng an extension. W w |l be announci ng

that, but we're going to be announcing it tonorrow

and details will follow as part of that
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announcenent . But we will be announci ng an
extensi on of the coment period tonorrow.

Ckay, are there any other coments? Ckay
well, | thank you all for attending, and | thank
the Crow Nation for hosting us here in their
territory, and safe travels hone.

[ PUBLI C HEARI NG CONCLUDED AT 2: 08 P. M ]
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