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Mor ni ng Sessi on

TUESDAY, JULY 23, 2013
9:05 A M
* ok ok * *

LARRY ROBERTS: Good nor ni ng,
everyone. W're going to go ahead and get started
here this norning. This is the tribal consultation
session with federally recognized tribes, and then
this afternoon we'll al so be having a public neeting
from1: 00 to 4:00.

| want to start off by just
i ntroduci ng nyself. M nane is Larry Roberts. [|I'm
a nmenber of the Oneida Nation of Wsconsin. |'mthe
princi pal deputy assistant secretary for |ndian
Affairs. | started at the departnent in Septenber
of | ast year.

| want to say thank you to the Cow
Creek Tribe for hosting this consultation and public
nmeeti ng session this afternoon. Unfortunately, ny
understanding is that representatives fromthe Cow
Creek Tribe could not attend this norning s session,
but I want to thank them for attendi ng.

Before we dig into things here, |
think for the structure of this norning, what we're
t hi nki ng about doing is having fol ks go around the

room and i ntroduce thensel ves, since we have such a
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small group here. Folks in the back can -- | know
everyone wants to sit in the front row, and so we
can all get together.

It | ooks |Ii ke we have a snall enough
group here that we can have a good conversation this
norning. This is a prelimnary discussion draft,
and as we'll talk about later in the PowerPoint,
this is the first step toward rule making. So we're
reaching out to tribes to consult very early on
bef ore we even nove forward with the rule making. |
also want to just |let everybody know that we have
coffee and drinks in the back, so pl ease nmake
your sel ves wel cone and have those sort of drinks.

And so what we'll do is start this
nmorning -- if folks wouldn't mnd, I'mjust going to
pass the m crophone around here and i ntroduce
your sel ves just so that we know who is here and who
Is attendi ng the consultation. Thank you.

MARK JAMES: Mark Janmes. |I'mwth
Muckl eshoot | ndian Tribe, tribal council nmenber.

VIRG NIA CRCSS: Virginia Cross --

(i naudi bl e) - -
THE REPORTER: | can't understand her.
LARRY ROBERTS: The m crophone is on,

but we have a court reporter here and she has to get
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down your nanes and the tribes, so if we could just
try that one nore tine just so that the record is
clear. Because what we'll do as a result of this
consultation then, and in all the consultations, is
we'll put these up on our website so people can see
sort of what comments were nade by various tribes
and the public as we're going through the process.

Thank you.

MARK JAMES: Can you hear me now?

THE REPORTER. | can hear you.

MARK JAMES: Mark Janes, Mickl eshoot
I ndi an Tri be, Washi ngton State.

VIRA NA CROSS: Virginia Cross,
Muckl eshoot | ndian Tri be.

RI CHARD REI CH: Ri chard Rei ch,
R-e-i-c-h, tribal attorney with Mickl eshoot Indian
Tri be.

LOU E UNGARC  Loui e Ungar o,

Muckl eshoot | ndian Tri be.

GARY RI CKARD: Gary Rickard,
R-i-c-k-a-r-d, and |"'mwith the Wntu Tri be of
Nort hern Cali fornia.

SHARON EDENFI ELD: Good nor ni ng,
Sharon Edenfield fromthe Confederated Tri be of
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Siletz.

ROBERT KENTTA: Robert Kentta, Siletz
tribal council and cultural resources director.

CLARENCE S| VERTSEN: ' m Cl arence
Sivertsen fromthe Little Shell Tribe of Chippewa
I ndi ans of Montana and first vice chair.

ANN LEW S: Confederated Tri bes of
Grand Ronde.

JENNI FER BRESACK: Jenni fer Bresack,
staff attorney for Confederated Tribes of G ande
Ronde.

LARRY ROBERTS: GCkay. So we have a
relatively small group here. 1t sounds |Iike we have
a couple of folks here fromnonfederally recogni zed
tribes.

| s there any concerns or objections

wi th having those folks sit in this norning on the

sessi on?

(No response.)

LARRY ROBERTS: Ckay. I haven't heard
any concerns or objections, so we'll just go

forward. Again, this is the tribal consultation
session. There will also be a session this
afternoon for the public. And before we get

started, | want to have ny fol ks here introduce
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t hensel ves and | et you know where they are worKking
within Departnment of Interior and their role in the
regul atory process.

LI Z APPEL.: Hi, everyone. M nane's
Liz Appel. I'mwth the Ofice of Regul atory
Af fairs and Col | aborative Action, and we report to
t he assistant secretary for Indian Affairs.

KAI TLYN CHHNN: My nane is Katie
Chinn. |I'ma citizen of the Wandotte Nation of
Ckl ahoma. [I'malso an attorney in the solicitor's
office division of Indian Affairs.

LARRY ROBERTS: GCkay. So what we're
hoping for this norning is for us to run through the
Power Poi nt, give a general overview of the
prelimnary discussion draft, and then really turn
it over to all of you to -- because what we want to
get out of this process is comments and feedback of
t he di scussion draft, so that we can consi der those
comments and feedback as we're noving forward with a
proposed rul e.

So in your packet of materials --
everyone get a packet of materials as they were
comi ng in?

Ckay. In that packet of materials

there's a PowerPoint and we'll run through that. It
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shoul d take, hopefully, about 15 m nutes, and then
we'll turn it over to the group for coments and
questi ons.

Does anyone have any openi ng
statenents that you would |li ke to make before we get
started wth the Power Poi nt?

(No response.)

LARRY ROBERTS: OCkay. So in terns of
how tri bes are federally recogni zed, there's
essentially three ways that the United States
recogni zes tribes. One is the judicial branch, the
court decision. Congress has enacted |legislation to
recogni ze tribes. And then there's admnistratively
the Departnent of Interior has recognized tribes
t hrough its processes.

Prior to 1978 these deci sions were
made by the departnment on a case-by-case basis. And
basically tribes would submt infornmation to the
departnment asking to be federally recogni zed or
saying that they had a federal relationship with the
departnent, but we're not receiving services.

In 1978 the departnent pronul gated
regul ations to establish a process to basically | ook
at and consi der those petitions. Those were then

revised in 1994. Prinarily in 1994 the departnent
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| ooked at many of the regul ations to provide a
process for previous unanbi guous federal

acknow edgnent so that if a tribe was federally
acknow edged in the past, that that would be taken
i nto account as part of this adm nistrative process
to recogni ze tri bes.

Over the years, in 2000, 2005, and
2008, the departnent has issued gui dance essentially
to the O fice of Federal Acknow edgment, which is
within the assistant secretary's office, and to
petitioners in the public in terns of how the
regul atory process would work. So today we have 566
federally recogni zed tri bes; of those 566 federally
recogni zed tri bes, 17 have been recogni zed t hrough
t he process that was put into place in 1978 to the
present.

So the need for revisions, why the
departnment is | ooking at the Part 83 process now?
We have heard criticisns by the public that it
takes -- the process takes too long, that it's
burdensome, that it's expensive, that it costs
mllions of dollars to go through the process.
Criticisns have been that the process itself is
unpr edi ctabl e and that we need nore objective

criteria and we need nore clarity in terns of what
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proof is sufficient for the process.

And then, finally, there have been
criticisns that the process itself is not
transparent, that a petition can be submtted and
then there's lack of clarity in terms of how that
petition is processed as it nakes its way through
t he departnent.

So this effort here to | ook at the
Part 83 regulations is sonething that was started
very early on in the Obanma admni ni stration.
Secretary Sal azar committed in 2009, before the
Senate Commttee on Indian Affairs to exam ni ng ways
to i nprove the process. In addition, the Senate
Committee on Indian Affairs held an oversi ght
hearing in 2009 in which the acting principal deputy
assi stant secretary testified. And at that hearing
a nunber of senators, including Senator Dorgan,
Senator Tester, and others essentially | abeled the
process as broken.

And t he deputy assistant secretary
testified that the departnent woul d be noving
forward with a proposed rule in one year back in
2009. Assistant Secretary Echo Hawk at that tine
had expressed his concern about the acknow edgnent

process during his confirmati on process and that
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t hey needed to | ook at how to i nprove the process.
And sone of the things that the departnent testified
at that tinme was | ooking at the process to elim nate
unneeded steps, to take a hard | ook at the
standards, and to have cl ear standards. And
basically, the departnent in 2009 said it would take
about a year for a proposed rule and then about a
year to finalize that rule.

In 2010, follow ng up on that
testi nony before the senate commttee, the
departnent worked to consider revisions to
regul ations. And then in 2012, the departnent again
testified before the Senate Commttee of | ndian
Affairs, and at that hearing, the departnent
identified sort of guiding principles in ternms of
what the departnent was | ooking at to inprove the
pr ocess.

And at that 2012 heari ng Senat or
Barrasso and ot hers expressed concern about the
departnment not neeting its earlier stated tinelines
to i nprove and reformthe Part 83 process.

So when Assistant Secretary Washburn
and | joined the departnent last fall, this was
sonet hi ng that the departnment had al ready put a | ot

of work into and a ot of effort on, in terns of how
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to inprove the process. And earlier this year, the
assi stant secretary testified before the House
subcomm tt ee about the process that we woul d be

t aki ng and where we are in terns of | ooking at
reforns to the Part 83 process.

And so at that tine that he testified,
we had fornmed a work group within the Departnent of
the Interior consisting of Liz and Katie and ot hers
fromthe solicitor's office, and fromthe assistant
secretary's office, and fromthe Ofice of Federal
Acknow edgnent, in terns of pulling together ideas
and concepts for inprovenent.

And so the goals of these revisions
are sort of the function around the five goal s that
were set forth by the departnent in its 2012
testinony: Basically, inproving transparency,

I nproving tineliness, inproving efficiency,
flexibility, and then maintaining the integrity of
t he process.

So that's a little bit of background
in terms of how we got to the discussion draft that
we have before us today. And in sort of broad
strokes what the discussion draft proposes to do is
It proposes to elimnate the letter of intent. And

so for those of you who are famliar with the
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current process under the Part 83, the initial step
is for a petitioner to submt a letter to the Ofice
of Federal Acknow edgnent saying that it intends a
petition for federal acknow edgnent. And after that
it can take years before a petitioner submts an
actual docunented conplete petition. So one of the
things that the discussion draft does is it proposes
to elimnate that initial letter of intent and
really start the process with an actual petition.

The other sort of -- and I'lIl talk a
little bit nore in detail on each of these, but sone
of the other overarching changes that the di scussion
draft proposes is to add expedited favorabl e and
negati ve decisions. So that if it's clear that a
petitioner doesn't neet a particular criteria, that
t he departnent essentially conserve its resources by
i ssuing a negative deci sion based on a handful of
criteria.

On the opposite end of the spectrum
If there are criteria that a petitioner satisfies,
then the di scussion draft proposes to have an
expedi ted favorable finding as well.

The di scussion draft attenpts to
clarify sone of the criteria. W've put in

pl aceholders in terns of asking for additional
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obj ective criteria so that anyone goi ng through the
regul ati ons can say: Gkay. The regul ation says X
If I don't neet X, then | know that | can't satisfy
that criteria. So we want objective criteria.

This would -- under the current
process, petitioners aren't allowed to w thdraw
their petitions. And | don't know that that happens
alot in federal service where you submt an
application, but you're not allowed to withdraw it.
And so this would -- the discussion draft allows a
petitioner to withdraw their petition so | ong as we
haven't started active consideration on it and
started actually putting resources to eval uating
t hat petition.

It provides for an automatic final
determ nation in certain circunstances, and it
also -- what we're | ooking for feedback fromall of
you on is who should issue the final determ nation.
So the discussion draft | eaves a pl acehol der.
Shoul d the assistant secretary of Indian Affairs
i ssue the final determ nation, which is how the
process currently works, or should the Ofice of
Heari ng and Appeals, which is a body that is
I ndependent of the departnent, sort of an

adm ni strative judicial body -- should they issue
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the final decision based on information received by
t he departnent ?

And then finally this discussion draft
would elimnate the Interior Board of |ndian Appeal s
review. To the best of ny know edge, this is the
only decision that the assistant secretary nakes
that is actually subject to the IBIA review. And so
this discussion draft would elimnate that. So that
if there was, let's say, a denial of federal
recogni tion, denial of petition, that it would go
directly to federal court.

So quickly, as | said earlier, it
elimnates the letter of intent. The process would
begin by the filing of the actual petition. I n
terns of how we would handle this in the transition,
OFA, the Ofice of Federal Acknow edgnent woul d
still keep the prior letters of intent based on that
original filing date. If this discussion draft were
finalized, we'd no |longer require those in the
future.

And t hen, basically, the discussion
draft sets forth how we woul d nove forward w th
t hose petitions in terns of timng and when we
receive them The process essentially works that

It's first in/first out. So if you get a petition
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I n before sonebody el se, generally speaking, the
depart ment addresses your petition first.

In terns of expedited decisions, we
have a di scussion draft. |In the discussion draft it
sets forth criteria for expedited negative findings.
And so those criteria would essentially be if the
petitioner does not satisfy descent froma
historical Indian tribe or that its nmenbers are
conposed prinmarily of menbers of an al ready
federally recogni zed tribe, or if federal
| egi sl ati on prohibits us fromrecogni zing the tri be.

If the petitioner was basically not
able to satisfy those criteria, we would i ssue an
expedi ted deci sion, and that decision would be
issued within six nonths after we started active
consideration of the petition. So that would be
sort of a threshold cut. And if the petitioner then
satisfied those three criteria -- and we woul d | ook
at those for all petitioners -- if the petitioner
satisfied those three criteria, then we would
proceed to either a full evaluation of the petition
or if the petitioner was saying, Hey, | qualify for
an expedited favorable finding, we would then nove
forward with an expedited favorable revi ew.

So the next section is for an
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expedited favorable review, what we would | ook for
I's whether the petitioner has maintained, since 1934
to the present, a reservation recogni zed by the
state and that is continued to be held as a state
reservation; or if the United States has held | and
for the group at any point in tine since 1934.

And the reason that -- and you'll see
in sone of the other criteria noving forward, the
reason that we have 1934 is that that is when the
United States changed its federal Indian policy from
one of allotnent and assinmlation to the |Indian
Reor gani zati on Act and pronoting tri bal
self-determ nation. And so that change in federal
policy was 1934, and so the discussion draft picks
that date and tine.

|f the petitioner would satisfy either
one of these two criteria, then |ike the negative
determ nations, we would issue a decision within six
nont hs of begi nni ng active consi derati on. If a
petitioner asserted that they had a state
reservation since 1334 to the present, but they
actually haven't, or that the United States never
hel d I and for the group, then the departnent woul d
make that determ nation and process the petitioner

t hrough the full process through a full eval uati on.
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GARY RICKARD: Can | ask a quick
question? If U S. held land for a group at any
poi nt since 1934, does that also include if it was a

federal court that ordered the hol ding of the | and?

LARRY ROBERTS: | think we would have
to | ook at that. It sounds like it's pretty fact
specific, but | think what the discussion draft is

focused on is did the United States hold | and for
that group. And if it did via court order, that's
sonet hi ng that we woul d consi der, but that would

be -- it's either we did or we didn't essentially.
So if we did pursuant to court order, then we would
| ook at that and process it appropriately.

Does t hat make sense? | nean, if we
held Iand for the group at any tine from 1934 to the
present, then they would qualify for an expedited
f avor abl e.

GARY RI CKARD: The court order would
al so satisfy that?

LARRY ROBERTS: Potentially. | think
we'd have to | ook at the specific facts of the court
order, that it was held for a group, that sort of
t hi ng.

Ckay. So adjustnments to the criteria

t hensel ves. The di scussion draft deletes Criteria

ccreporting.com
541-485-0111




© o0 ~N oo o b~ w Nk

N NN N NN R R R R R R R R R R
oa A~ W N P O © 00 N oo 0o~ w N -+ O

Mor ni ng Sessi on 18

A. And Criteria A essentially provides that the
petitioner nust show from 1900 to the present
generally, that an external entity, a non-Indian
entity, had docunmented that they had seen and
observed the tribe. So this discussion draft

del etes that criteria.

| think a general thought is if a
petitioner neets all of the other criteria and can
show community, | ocal authority, descent froma
hi storic tribe, but yet there was no non-Indi an
entity out there witing that they were observing a
tri be, does that nmake it any less of a tribe?

In terns of Criteria B, which is
| ooking at community, and Criteria C, the exercise
of political authority and political influence, the
criteria would be changed and set up fromtine of
first non-lndian contact. It would nove that date
to 1934. Again, |looking at the shift of federal
policy fromone of allotnment and assimlation to
tribal self-determ nation.

In terms of Criteria E, the descent
froma historical tribe, we would essentially keep
that criterion the sane. W wouldn't -- the
di scussion draft doesn't propose noving that date up

to 1934, but instead what it would allow -- right
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now iy understanding is that descent froma historic
tribe would rely primarily on proof froma
geneal ogi st, and the discussion draft would all ow

hi stori ans and ant hr opol ogi sts' concl usi ons as

evi dence of descent from historic tribe.

And then finally the discussion draft
specifically | eaves placeholders in ternms of the
regul ati ons provide certain criteria -- say, for
exanpl e, a percentage of nenbers are conpri sed
descent froma historic. W l|left those just as
pl acehol ders to get coment fromall of you in terns
of what those percentages nunbers should be. So for
exanpl e, community, what percentage should conprise
a distinct community? Wat percentage shoul d reside
in a specific geographic area?

In terns of withdrawal s and automati c
final determ nations, the discussion draft attenpts
to provide flexibility of the process by all ow ng
the petitioner to withdraw the petition at any tine
bef ore the proposed finding is published.

If a petitioner does that, if they
w thdraw their petition before the proposed finding
I's published, then the department will cease
consideration of it upon its wthdrawal, but that

petitioner then noves essentially to the end of the
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list and loses its place in line of consideration.
In terns of automatic fi nal
determ nations, the discussion draft attenpts to
I ncor porate what the departnent has been doi ng
essentially by process, by practice, and that is if
a proposed finding is positive, and there is no
opposition or argunents opposed to the recognition
fromeither a tribe located in the sane state or
fromthe state or | ocal governnents and no one is
testing the proposed finding, then that proposed
favorabl e finding woul d becone automatically final.
One of the larger issues that we're
| ooking for feedback on is in terns of who issues a
final determ nation. So those of you that are
famliar with the process, currently how it works is
the Ofice of Federal Acknow edgnment works with the
petitioner to review the petitioner, identify ways
In which the petition can be inmproved, and then
provi des the assistant secretary a draft proposed
finding, the assistant secretary iIssues the proposed
finding. Coments are then received on that. And
then the assistant secretary issues a final
determ nation, and then there's an appeal s process.
In the discussion draft what we've

essentially tried to capture is nmaintaining the
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current process for a proposed finding, but then
after that proposed finding is issued, asking for
comment on whet her that process should then
transition over to the Ofice of Hearings and
Appeal s and basically having them -- the proposed
finding and the naterials and whatever naterials are
submtted by the petitioner responsive to the
proposed finding and the interested parties in
response to the proposed finding -- that would all
transition over to an admi nistrative |aw judge to
review those materials, to take any sort of | egal
argunents or factual argunments that the parties
wanted to provide. And then, essentially, the
Ofice of Hearings and Appeals would issue a final
det erm nati on.

And so we're | ooking for comment in
terms of that process. W' ve heard sone parties
make coment, to the Senate comm ttee and ot hers,
that the process is too political. And we've heard
ot her comments on the other side, that the assistant
secretary shoul d be responsi ble for nmaking these
determ nations, and so it's appropriate within the
assi stant secretary's office, and this is
essentially a concept that we wanted to get public

I nput on.
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As | mentioned early on, the
di scussion draft deletes an Interior Board of | ndian
Appeal s review of a final determ nation. So what
that woul d essentially in practical effect do is
once the assistant secretary issues a final
decision, it would nove directly to federal court if
It was to be chall enged.

So we're getting a little bit ahead of
ourselves in terns of the process itself, but the
di scussion draft -- we thought it inportant to sort
of lay out what rules would apply if this discussion
draft were to becone final to those petitioners who
are currently in the process.

And so what the discussion draft
proposes for those petitioners who are currently in
t he process, if they haven't reached active
consideration as of the effective date of the new
regul ation, then they would -- if they weren't under
direct consideration at the tine, they would be
processed under the new regulation. Anyone who is
under active consideration, if and when these rules
would go final, they could choose to conplete the
process under the new version of the regs, rather
t han the existing regul ati ons.

And then, again, if a petitioner has
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been deni ed federal acknow edgnment under the

exi sting regulations, this process provides for an
opportunity to re-petition, if that petitioner can
show by a preponderance of evidence that the changes
fromthe previous version, fromthe existing version
of the regul ations, warrants reversal of a final
determ nation. And that decision will be nade by
the assistant secretary or the Ofice of Hearings
and Appeal s.

The concept behind that is that the
Senat or Dorgan and others have testified that the
process i s broken currently. So if the process is
currently broken, we want to have a narrow nechani sm
for those petitioners that would qualify to be able
to have a fair review of their petition under the
new regul ati ons.

So a nunber of other points that we're
seeki ng conment on -- and again -- and | should have
said this at the outset, but today all of your oral
comments wll be nade part of the record, but we
woul d appreciate any witten coments you woul d
have, that you submt themto Liz by August 16 so
t hat we can consider those as we're noving forward
with the proposed ruling.

Sone of the things we're seeking
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comments on are: What definitions, if any, should
be revised in the current regulations. Wuld a
standard form of petition be helpful to petitioners?
Wuld it be sonething that -- you know, again it
woul d be optional, but would it be hel pful for
petitioners to have that sort of franmework or
guidance in terns of what a petition should include.

As | mentioned earlier, we're seeking
comment on comunity. How can we make the community
standard nore objective and transparent? And so
you'll see placeholders in the rule in terns of
particul ar percentages, but we're also | ooking for
comment in terns of naybe there's a standard out
there that the departnment hasn't thought of that we
shoul d consider in terns of an objective standard
for community.

The sane thing for the other criteria,
essentially, political influence and descent froma
historical tribe. What objective criteria, if any,
shoul d the departnent include in any proposed rule
as we nove forward?

And, finally, we're | ooking for
comments in terns of on what page limts, if any,
shoul d apply to this process, in terns of a petition

itself -- not tal ki ng about the underlying
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hi storical docunents that would need to be submtted
as part of a petition, but actually the petition
itself, should we have page |limts on that? Should
t he departnent inpose page limts on its proposed
finding. OFA s report in support of proposed
finding. Any sort of argunents in response to that
proposed finding. W're | ooking for input on how we
can i nprove that process and make it nore efficient.

And so with that, at the end of your
materials is information in terns of where you can
submt witten comments. In terns of our next
steps, what we're hoping to nove forward with is
after the public coment period closes on
August 16th. W will then work internally to review
t hose comrents, prepare a proposed rule, and then
t hat proposed rule would trigger another round of
tribal consultation and comrent, public conmrent
I nput on the proposed rule.

The departnent would then -- after
recei ving the public coment input on the proposed
rule, then | ook at those coments and deci de how to
nove forward on a final rule. So this is -- that's
t he normal rul e-naki ng process as the departnent
generally just issues a proposed rule.

What we're trying to do here is get
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I nput very early on into these processes so that we
can consi der those before we put out our proposed
rule. And so with that -- | don't know if Liz or
Kati e have anything to add at this point. | think
we're happy to open it up to the floor and hear your
conment s.

LI Z APPEL: And just a rem nder, if
you woul d, before speaking, introduce yourself again
for the court reporter.

VIRA NI A CRCSS: Good norning. Thank
you for com ng today. M nane is Virginia Cross.

I *'m chairperson of the Mickl eshoot | ndian Tri be near
Seattl e, Washington. W are concerned that the
proposed rules would affect nany of the recogni zed
tribes drastically.

The proposal substantially | owers the
t hreshol d pressure for acknow edgnent by elim nating
portions of the existing regul ation franmework that
limt the acknow edgnment process to groups that can
establish a continuous as existing functioning
aut ononous entities and weakeni ng the existing
criteria for acknow edgnent.

The proposal |owers the acknow edge
threshold by requiring that departnent view evidence

presented in support of a petition in the |ight nopst
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favorable to the petitioner, stripping the
departnment of its ability to carefully weigh
conflicting evidence.

These changes would lead to
acknow edgnent of voluntary groups of descendants
who have not existed on a substantially continuous
basis as tribal political entities and have neither
a history of self-governnent, nor a clear sense of
identity. G oups of descendants that have been
deni ed acknow edgnment under the existing
regul ati ons, or who will be denied, would becone
eligible for acknow edgnent under the assi stant
secretary's proposal.

The extension of tribal recognition to
t hese groups, which have not maintai ned a conti nuous
exi stence as autononous tribal political entities
has the potential to redefine tribes as racial,
rather than political entities. Mreover, because
tri bal sovereignty is based on the status of |ndian
tri bes as sovereign political entities predating the
establishnment of the United States and conti nuously
existing to the present, the proposal seriously
underm nes the very foundation of tribal sovereignty
and poses a threat to all tribes.

The assistant secretary's proposal
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appears to have been devel oped w thout input from
recogni zed tri bes and provides little expl anati on
for the drastic changes in the acknow edgnent
criteria that are proposed. Many of these changes
are inconsistent with | ong-standi ng depart nent
policy. | ndeed a nunber of the proposed changes in
t he acknow edgnent process contained in the draft
proposal had been previously considered and were
rej ected by the departnent on the ground that they
woul d underm ne the essential requirenent that a
petitioner denonstrate historic continuity as a
tribal entity.

We find the | ack of cl ear explanation
for the Interior Departnent's departure from past
practi ces on acknow edgnent very troubling. W also
believe that the short consultation period provided
and scheduled in the mddle of sumer and the
I nconveni ent | ocati ons that have been chosen by the
Departnent of Interior do not allow for adequate
consultation with the tribes on this inportant
proposal .

For exanpl e, nmany northwest tribes who
participate in the canoe journey are presently on
t he canoe journey and have that obligation as a

cultural right rather than being able to cone here
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t oday.

In sumuary, the Miuckl eshoot Tri be
views the draft as a one-sided proposal that w thout
expl anation | owers the standards for acknow edgnent
in a manner that threatens the sovereignty of all
tribes. The tribe believes that the current
proposal should be scrapped and a new proposal
devel oped wth appropriate tribal input that
preserves the existing criteria and focuses on
establishing a nore tinely, efficient, and
transparent acknow edgnent in the process.

G ven the | ack of explanation provided
for the major changes in the acknow edgnent materi al
recogni zed in the early proposal, we have a nunber
of questions concerning the departnent’'s approach to
acknow edgnent and the draft proposal.

At this tinme, I1'd like to introduce
Ri chard Reich, who is our tribal attorney, who wl
pose those questi ons.

RI CHARD REI CH: Thank you, Chairwoman
Cr oss.

As Chairman Cross indicated we have
sonme serious concerns about the proposal. As the
departnment has stated, congress has criticized the

proposal in the past. The criticism however, we
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t hi nk procedural in nature concerns about

timeliness, efficiency, transparency, not concerns
about the criteria thenselves. The procedural
concerns, we believe, can be nore readily addressed
by nore staffing, by clearer guidelines explaining
the existing criteria, by adherence to tinelines by
both the departnent and petitioners, and by the
departnment foregoi ng i ndependent research to fill in
t he gaps.

In petitioner's research in past, the
departnent has spent an inordi nate anopunt of tine
attenpting to fill in the gaps in petitioners'
research. All those things we think would go a | ong
way to addressing the concerns that congress has, in
t he past, expressed and we believe that the changes
in the criteria that are being proposed clearly m ss
t he marKk.

One of the our concerns is that
Instead of naintaining the criteria as the assistant
secretary's press rel ease seens to suggest, in our
vi ew, there have been nmmj or changes nade w t hout a
very cl ear explanation. | know you've given a short
expl anati on of some of those today, but we still
have sonme questions that would help us in addressing

this further as we go along in witten comments.
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Qur understandi ng has been that it's
been the departnent's | ongstandi ng view supported by
wel |l -settled case | aw that continuity of autononous
tribal political existence is the essential core
requi rement for acknow edgnment of tribal status.

| guess our first question is whether
the departnent's view of that has changed and
whet her the departnent believes that it has the
authority, adm nistratively, to acknow edge groups
t hat cannot denonstrate conti nuous exi stence as
aut ononous tribal political entities.

LARRY ROBERTS: | don't know that the
departnent's view has necessarily changed on that.
| think that one of the things that the di scussion
draft is |ooking at and sone of things that we' ve
heard fromthe public is that just because there's a
gap in the historical docunentary record doesn't
nmean that the tribe hasn't continued to exist. And
so | think the discussion draft tries to address
t hat situation.

|f there are other -- you know, we
wel cone comrents in terns of how to inprove the
process, how Muckl eshoot thinks -- believes that we
can i nprove the guidelines. That's sonething that

we' ve heard a | ot about are cl ear guidelines,
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clearer object criteria. I think that woul d be
hel pf ul .

In terns of nore staffing, | think
that it's sonmething that we'll definitely need to
take a look at. | certainly don't have to tell you
all that in this time of shrinking federal budgets,
that nore staffing is probably going to be a
chal | enge for the departnent.

But getting back to your original
question in ternms of continuity of autononobus
exi stence, | don't think that general principle is
bei ng di savowed in this discussion draft. | think
what we're looking at is how to i nprove the process
so that it reflects both federal policy and the | aw
and nakes best use of limted resources within the
departnent, and, quite frankly, w th external
communi ti es.

RI CHARD REICH: G ven that you' ve
I ndicated that the draft doesn't appear to di savow
the requirenent of continuity of existence, | guess
the first response would be: The current
regul ati ons provide only that the group needs to
show that its continuity is substantially conti nuous
and does provide for sone gaps in the evidence,

t hough it's unclear what the nature of the gaps
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m ght be.

| guess ny concern is and why we've
rai sed the question is, for exanple, the draft
proposal elimnates, from Section 83. 3D of the
proposal, the limtation on the process to those
groups that have functioned as autononous tri bal
entities throughout history. That seened to be the
pur pose of the '78 regul ati on and seened to be the
pur pose of the '94 regqgul ati ons.

And we cone in this draft proposal and
that basic requirenent is then deleted fromthe
draft and the tinme periods for groups is shortened
up. In the Northwest, for example, there are
voluntary organi zati ons of descendants that were
formed to pursue clains after the begi nning of the
twentieth century. Under this proposal, they
woul dn't have to show that there was a substanti al
| oss of tribal integrity at the end of the
ni neteenth century.

We have sone ot her concerns here.

Vol untary organi zati ons have | eaders. Thi s proposal
says that | eadership -- identification |eadership is
sufficient to show as evidence of political
authority or influence w thout show ng that those

| eaders actually exercise political authority or
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I nf | uence.

Can you explain the departnent's
rationale for elimnating the requirenent that the
| eaders identify in 83.8 have to actually exercise
sone political influence or authority. As | said,
vol untary organi zati ons have | eaders as well as
tribes that are political entities.

LARRY ROBERTS: [|I'mjust flipping
t hrough the discussion draft. And 83.8 is the
previ ous federal acknow edgnment section?

Rl CHARD REI CH: Yes.

LARRY ROBERTS: And I'mjust having a
hard tinme foll ow ng where the primary changes -- |
don't think that in terns of political influence and
authority in C-- 83.7(C) -- nost of that criteria
under 1 and 2 are still unchanged. And so thank you
for the comment and, you know, |'m happy to have a
further discussion about this, but al so encourage
the tribe to submt witten comments, as well, so
t hat when we bring these back, we'll obviously have
the record for our teamto | ook at these comments, |
appreci ate your concern on that.

RI CHARD REICH: The |last coment |'d
li ke to nake is: Can you explain the rationale for

the change in the burden of proof that now requires
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t hat evidence be viewed in |ight nost favorable to
petitioner?

LARRY ROBERTS: Yeah. | think that
was sonet hing that the work group had | ooked at in
terms of -- again, we've heard from a nunber of
fol ks that there's not enough flexibility in the
process itself to account for the specific and
uni que hi stories of each tribe. And so in terns of
t hat burden of proof and | ooking at that, it was
alnost in the context of a court proceedi ng, where
you | ook at the argunment in the |ight nost favorable
to the noving party in terns of evaluating that.

And so we're getting nods of heads
fromsone of the work group nmenbers here. | think
that -- again, this is a discussion draft. It's,
you know, a concept paper, but | think that's sone
of the thinking behind it.

RICHARD REICH |'d just say that that
change gi ves us great cause for concern since it's
suggested that all petitioner needs to do is nmake a
prim facie case and the decision-naker is limted
in the manner in which the decision-maker can wei gh
t he evidence to determ ne what evidence the
deci si on-maker finds credible.

LARRY ROBERTS: And, Chai rwoman, |
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just wanted to acknow edge your comments. Thank you
for those comments. I f you have anything that you
want to give either us or the court reporter today,
t hat doesn't preclude later witten comments, but
we' d appreciate your comments on that. [t m ght
hel p the court reporter in case she m ssed anyt hi ng.
That's up to you.

| also just wanted to touch upon the
| ocations and the tines and the inconveni ence. |
wasn't aware that canoe journey was goi ng on during
this tine period when we were putting these
consultations together, so I'msorry for that -- for
that conflict there.

We also, in terns of the |ocations
t hensel ves, we were trying to utilize tribal
facilities as part of our consultations, and so |
think as we nove forward with this, there will be
addi tional consultations on the proposed rule. I
hope that will get to other parts of I|ndian country
and hopefully we'l|l take your comments to heart in
terms of location and trying to make sonething --
| ocati ons where we can maxi m ze partici pati on,
| ooki ng at, you know, the various schedules of -- |
know tri be | eaders are busy these days, and naybe we

can pi ggy-back on ot her events where tribal | eaders

ccreporting.com
541-485-0111




© o0 ~N oo o b~ w Nk

N NN N NN R R R R R R R R R R
oa A~ W N P O © 00 N oo 0o~ w N -+ O

Mor ni ng Sessi on 37

are already attending to make that consultation nore
producti ve.

ROBERT KENTTA: Thank you. Robert
Kentta fromthe Siletz Tribal Council, Confederated
Tribe of Siletz Indians. W don't have our full
review prepared with our -- our final comments we'l|l
be submtting those witten comments, |'m sure,
bef ore the deadli ne.

| appreciate the comments and concerns
br ought by Mickl eshoot. | think nany of those sane
I ssues are of concern to us. OQur experience is
nostly with legislative. Qurselves, we were
term nated by the 1954 Western Oregon Term nati on
Act and restored in 1977 legislatively. And
subsequently, other Western Oregon tri bes or groups
gai ned recognition or restoration.

In nmy cursory review of the discussion
draft, it doesn't appear that there's enough
protection of existing tribes' rights to comment and
be consulted on the application, the petition.
There's many i ssues that spring up later. Many
ti mes groups, whether legislatively or through
petition or acknow edgnent, identify thenselves as a
certain group, and once recognition is extended to

them that becones redefined over tine.
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There's a reassessnent of their
comunity history, of their ancestry, of their
attachnent to treaties or seated | ands of another
tribe. And so we're in the mddle of many of those
di scussi ons now with our neighboring tribes. And
there's a nunber of groups that we're aware of that
are trying to either legislative or petition for
acknow edgnent processes.

Some of the issues that -- actually,
one of our Oregon congressnen asked us to speak to
the -- I won't call them | eadership -- sone of the
primary novers in a recognition effort here in
Sout hwest Oregon, and nost of them are enroll ed
nmenbers of a Northern California tribe. Sone of
t hem al so have Sout hwest Oregon ancestry. And
because they are enrolled with a California tribe,
they're outside of their tribe service area.

So the attenpt is to get separate
federal recognition in all of their relatives what
appears to be -- the attenpt is to get all of their
relatives in nore than one tribe where they wll
have their own service area, and whet her they have
connections in the Sout hwest Oregon tribal territory
hi story or not.

So our comment is that new tri bes nust
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not be established when there is an existing tribe
who represents those people. Petitioners nust show
t hat they have applied for enroll nent and been
denied recently, not being |left behind for not
residing within the service area for health,

housi ng, and soci al services, et cetera, of the
existing tribe -- there's no reason to establish
recognition of a petitioning splinter group.

We al so believe that a rigorous burden
of proof nust be net by the petitioners. There is
somewhat of a history of unprincipled people who
have no |l ocal tribal ancestry adopting the identity
of local tribal groups.

After living in an area for several
generations and petitioning for recognition, asking
for donations of land, artifacts are not theirs by
ancestry or right, demanding to be consulted on
cultural resource issues, sacred sites nanagenent,
et cetera.

And as part of that rigorous burden of
proof, we believe that there needs to be nore
ri gorous review of expert witness historian's
testi nony. There's been unchall enged statenents in
the past, and I think we wll be taking a nuch

t ougher | ook and providi ng tougher coments on those
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ki nds of issues in the future because they lead to
current -day probl ens.

I n the discussion draft there's two Xs
in the place where it says at |east X percent of the
petitioner's nenbership consists of individuals who
descend froma historical tribe or historical |ndian
tri bes, which conbined they function as a single
aut ononous political entity, and that should be
100 percent. | don't know why it woul d be anyt hing
| ess than that.

We have sone concern, |ike Mickl eshoot
stated, over the dropping of the tineline beginning
at 1934 with the I ndian Reorgani zation Act. W're
not sure that U S. policy should govern this process
in that tineline.

In the bulleted points on the
Power Poi nt, it nenti oned about opposition from
tribes within the sane state. Many tinmes tri bal
territories extend outside the resident state of the
headquarters of the current-day tri be.

So that's part of that No. 1 conment
of ours, that there needs to be sufficient
opportunity for tribes wth overl apping interest --
primary interest in an area to be able to nake

sure that those issues are settled early in the
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pr ocess.

Al so in the PowerPoint there was
nmention of prior attenpts at recognition, and it
wasn't nentioned whether judicial or |egislative
attenpts that failed, whether those hearing records
or those types of things enter into the petition
record.

LARRY ROBERTS: So do you have
addi ti onal coments or --

ROBERT KENTTA: That's it for now, |
bel i eve.

LARRY ROBERTS: GCkay. So a couple
things in terns of the -- that is just for
petitioners that have petitioned through the process
itself. So if congress has termnated a tri be,
they're not eligible for our process.

| appreciate --

ROBERT KENTTA: But for any tribe
whi ch wasn't term nated specifically in a
| egi slative act, but is trying to get |egislative
recogniti on?

LARRY ROBERTS: That's the current
framework now, that a tribe that is petitioning for
recognition wthin the departnent can still go to

congress and try. So that's the sane now. A
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tribe -- let's say, a tribe tries to get

| egi sl atively recogni zed now and t he congress, for
what ever reason, decides not to do so, they're still
eligible for our process if they have that

det erm nati on.

ROBERT KENTTA: My question, though,
I's whet her that adm nistrative record of that
attenpted process -- whether that enters into the
petition process.

LARRY ROBERTS: That's infornmation
t hat can be submtted. |Is that what you' re asking?
Yeah. That information gets submtted. And let ne
just say a couple things in terns of your comments,
which | appreciate them

In ternms of the comment or opportunity
to comment by federally recogni zed tribes on a
particular petition, | don't think the intent of the
di scussion draft is tolimt that in any way. And
so | think that that public input is nmaintained in
t he di scussion draft as it currently stands.

So if Siletz is suggesting nore public
comment, please provide those comments to us as part
of this coment period so we can ook at themin
terns of a proposed rule, but this discussion draft

doesn't intend to change the status quo on that.
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In terns of your concern about an
already existing tribe in terms of nmenbers that are
al ready nenbers of a federally recognized tri be,
that's sonething that we try to address in the
expedi ted negative determ nati on so that those are
often processed quickly, and it frees up nore
resources to | ook at those petitioners whose nenbers
aren't prinmarily conposed of another federally
recogni zed tri be.

So in terns of the comrents, in terns
of tribes in the sane state again, that's sort of a
situation where if there is a proposed favorable
finding that's issued out there and no one objects
wthin the state where that tribe is |ocated,
essentially no tribal government, state or | ocal
governnent objects, then it would just go to a final
favorabl e findi ng.

And so | hear your coments in terns
of sonetinmes there may be a petitioner in a
particular part of the state where it's just right
across the border of a state line and so naybe we
need to | ook at geographi c radiuses.

But I will say, for exanmple, | know
Senator Tester has raised the comment in terns of --

you know, if a petitioner is in the plains or
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Nort hwest and a tribe in Florida objects, we should
be giving that wei ght because maybe those tribes in
that area of the country know that petitioner better
than a tribe that's far renoved. And so we need to
bal ance that, | think. O that's the attenpt here
in this discussion draft, is to bal ance that.

ROBERT KENTTA: Thank you.

LARRY ROBERTS: What we could do right
now, if folks want, unless fol ks have comments ri ght
now, we could take a short break, five to ten
m nut es, and reconvene.

| f fol ks have additi onal comments,
we're happy to continue that, and if fol ks don't
have additional comments, then | think we'll just
end this session early.

So let's reconvene at 10: 20, and then
we'll take it fromthere. Thank you all.

(Recess: 10:11 to 10:20 p.m)

LARRY ROBERTS: So | want to be
respectful of all of your tine and so we w il get
started here.

So |'mgoing to go ahead and open up
the floor in terns of additional comments on the
di scussion draft. And also, you know, | wanted to,

agai n, enphasi ze the inportance -- all of your oral
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comments wll be nade part of this record as we're
goi ng forward, but please also submt witten
comments, especially if there are inprovenents to

t he process that you woul d suggest or if you believe
that the process is working fine, we need to hear
that as well. And so any comments on the di scussion
draft or the process in general are appreciated.

So with that, I'll open it back to the
floor in ternms of anyone wanting to nake additi onal
comrent .

(Pause.)

SPEAKER: How is the information on
the 1 o' clock neeting put out?

LARRY ROBERTS: The 1 o'clock neeting
will essentially be relatively -- | nean, we're
tal ki ng about the sanme discussion draft. It wll be
the sane information essentially for the 1 o'clock
meet i ng.

SPEAKER: WAs there a notice put out
on it, though?

LARRY ROBERTS: Yes. There was a
notice in the Federal Register, and then there was a
notice in the assistant secretary's press rel ease.

(Pause.)

LARRY ROBERTS: Okay. Well,
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appreci ate everyone com ng and turning out, and we
wll be |Iooking forward to receiving witten
comments. Thank you so nuch for attendi ng.

(The Tribal Consultation was concl uded

at 10:24 a.m)
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STATE OF OREGON )
) Ss
County of Lane )

|, Deborah M Bonds, CSR-RPR, a Certified
Short hand Reporter for the State of Oregon, do
hereby certify that at the tine and place set forth
in the caption, | reported all testinony and ot her
oral proceedings in the foregoing matter; that the
foregoi ng transcript consisting of 46 pages contains
a full, true and correct transcript of the
proceedi ngs reported by ne to the best of ny ability
on said date.

I N WTNESS WHEREOF, | have set ny hand and CSR
seal this 7th day of August 2013, in the City of

Eugene, County of Lane, State of O egon.

o‘""'—_‘«“‘w‘
S

7 ‘\
If £/ omesor NS
1&s{ *I
\

2

Deborah M Bonds, CSR-RPR
CSR No. 01-0374
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