$10 Million P.L. 280 Funding Plan

The Department of Interior (DOI), after consultation with Tribes, has finalized a plan to distribute the 2016 Budget appropriation of $10 Million for tribal courts. The December 17, 2016 Congressional Record at H10218 identified the parameters for a new funding source and states the Department of the Interior will receive through appropriations:

“10 Million dollars (is) to work with Indian Tribes and tribal organizations to assess needs, consider options, and design, develop, and pilot tribal court systems for tribal communities including those communities subject to full or partial State jurisdiction under Public Law 83-280.” 

In January 2016, DOI began to formulate a draft plan to distribute the funding.  The draft plan was influenced by visits made by the Bureau of Indian Affairs, Office of Justice Services, Tribal Justice Services (OJS/TJS) personnel to Alaska, which included discussions with Alaska Consortia Alaska Legal Services, and Justice Personnel located in several of Alaska villages, as well as other organizations involved in the creation and sustainability of Alaska Tribal Courts.  On March 15, 2016, DOI announced that consultation on the overall plan was forthcoming.  A Tribal Leader Letter was distributed advising that telephonic consultations would take place on April 19, 2016 and April 26, 2016. In April, OJS/TJS personnel traveled to California to work specifically with those tribal courts subject to the mandatory Public Law 83-280 (PL 280) jurisdiction and held the first telephonic consultation.  After the consultations were completed, written comments were due on April 29, 2016.  However, as of May 30, 2016 OJS/TJS was still receiving written comments and decided to delay any change to the draft plan until it was clear that all parties had an opportunity to respond.  As a result of the consultations and comments, the final overall plan includes specific funding for Alaska, California, and other mandatory PL 280 jurisdictions, as well as others, and the plan incorporates the basic needs assessment, strategic planning basics, and funding distribution process used by OJS/TJS for all Tribal Justice Systems. 

Once the consultations were completed and all comments received, OJS/TJS determined that the original draft plan would need to be changed based on tribes’ input. Of particular note was a concern that the funding be provided directly to “Tribes and Tribal Organizations”.  While the final plan does not change the original structure, the planned flow of funding will be through the assessments directly to Alaska and California Tribes subject to the PL 280 jurisdiction, along with those other mandatory PL 280 jurisdictions.  Thus the following is the final plan for distribution of the 2016 $10 Million in appropriation funds…. To assess needs, consider options and design, develop and pilot tribal court systems:



A. The final plan includes a one-time distribution of $5,000 for each of the 229 tribes in Alaska.[footnoteRef:1]  When calculating the $5,000 for each of the 229 tribes/villages in Alaska, a total of $1.2 Million will be designated for this purpose. OJS/TJS will create a position in the Anchorage Office to monitor the use of these funds and identify the overall general needs of those villages and consider options to design and develop pilot possibilities.  OJS/TJS expects to begin a pilot distribution of funds to at least three consortia in late August 2016, with the remaining funds going to the other villages and consortia by October 2016.   [1:  This part of the plan and dollar amount ($5,000) was a direct request from a Alaska Consortia in 2015.  According to the conversations, Trial Court Judicial village staff volunteer their time and stipends  are needed as well as basic equipment and supplies- which are sorely lacking. To that end, the $5,000 one-time funding has been confirmed as an immediate need through individual contacts and through the consultation process. ] 


Reasoning:  Early in 2015, OJS/TJS had discussion with several Alaska Consortia, who voiced a need for emergency funding for Alaska Tribal Justice Systems.  This need was also discussed during the consultation process.  
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B. The final plan provides that $5 Million will be distributed to 30 trial justice systems in Alaska[footnoteRef:2] and 20 tribal courts in California using the Trial Court Performance Standards, with modifications as necessary. Thus, each of the courts will receive on average $90,000.[footnoteRef:3] The Tribal Court Performance Standards will assess the needs, recommend strategic action plans, and provide a funding mechanism to tribal justice systems. As of July19, 2016, three teams have been hired to begin the tribal court needs assessments.  Once the assessment teams arrive at the designated judicial system, some funding will be immediate. One Alaska assessment team is scheduled to begin on August 22, 2016, and funding should begin to flow by late August 2016.  One California assessment team has scheduled assessments for late August and early September.  Again, funding should begin to flow directly to the tribe by early September in California. [2:  Which includes AVCP, a recipient of another pilot program, but clearly a part of the larger picture in determining the unmet needs experienced in Alaska. ]  [3:  If the 2017 budget contains the same funding, an additional 50 tribal justice systems will receive on average $90,000 each. If and when the funding is made reoccurring, then those Tribal Justice Systems’ one-time funding will transfer to base increases. ] 


Reasoning:  During the consultation, concerns were voiced regarding the scope of the assessment, how the assessments reflect tribal justice systems in different stages and whether or not the funding would be available for all types of tribal justice systems. Some participants discussed tribes without justice systems, in both Alaska and California and wondered whether the funding would available for those Tribes.  Moreover, participants from intertribal justice systems, as well as representatives from tribal justice systems operating on volunteer basis, indicated a need to address those specific concerns.  To that end, four different categories were determined necessary. Thus, the 50 court assessments will include assessments of the four tribal justice systems categories and provide a sampling of specific need. Those categories are as follows: 

(1) Villages and Rancherias with no tribal courts; 
(2) Villages and Rancherias with a Tribal Court operating on volunteer basis;           
(3)  Consortia Courts or Intertribal Courts; and 
(4) Fully operational Tribal Courts, along with recognition of traditional courts, such as Circle Sentencing and other types of healing to wellness courts. 
Of particular note, individuals participating voiced concerns that the assessment teams did not include local residents, community members, and more importantly those individuals who can speak and understand the languages, such as Yupik. The present team selected for the Alaska, Association of Village Council Presidents (AVCP) includes local residents, community members, and more importantly individuals able to speak Yupik. 
         
Note:  Two additional requests for proposals (RFPs) will be solicited for Alaska in the fall and winter of 2016.  The focus will be to use the AVCP assessment team process as a learning tool for a more effective disbursement of the funding. 


C. The original amount of $1 Million designated for training purposes is reduced to $500,000.  

Reasoning:  While it is clear that training and technical assistance are important on an overall basis, the amount has been reduced to allow for increased funding elsewhere.

D. The original draft amount has been reduced to $1.2 Million and divided as follows:  $900,000.00 (75%) to those tribal courts receiving or in need of an assessment in the remaining four mandatory PL 280 states, and $300,000 (25%) to those optional or “like” PL 280 jurisdictions.       

Reasoning:  Based on the wording in the Congressional Record, OJS/TJS was to also consider the other four mandatory PL 280 jurisdictions as well as those other jurisdictions in optional or “like” PL 280 jurisdictions.  

E. $500,000 will also be awarded to those tribal courts sitting in non-PL 280 jurisdictions.

Reasoning:  While this plan focuses on the needs assessments of non PL 280 jurisdictions, the appropriations language does include other jurisdictions.  To that end, $500,000 will be awarded to those tribal courts not located in PL 280 jurisdictions. 

F. The five assessments will cost approximately $1.6 Million, which will include the cost of traveling to and from the villages being assessed.  Some of the villages in Alaska are extremely remote and travel expenditures are included in the estimate.  

Reasoning. Each assessment team will conduct a maximum of 10 assessments. There will be five assessment contracts awarded for Alaska and California. The assessment teams will consist of tribal court personnel, including personnel from or near the actual site assessed, or at least very familiar with the judicial systems in the area.  After listening to the consultation discussion, it is clear that the assessment teams need to include local personnel.  To that end, the contracts awarded will include this type of personnel.   Additionally, there was concern regarding the lack of opportunity for non-profits to participate in the solicitation process. The acquisition for the Tribal Court Assessments are being processed under Buy Indian Act, 48 CFR § 1480.804-1, Set-asides for Indian Economic Enterprises. This section is used for services or supplies in which the dollar threshold is over simplified acquisition threshold. It is reserved exclusively for “Indian Economic Enterprises”[footnoteRef:4]as defined at 48 CFR § 1480.201.  [4:  Indian economic enterprise (IEE) means any business activity owned by one or more Indians or Indian Tribes that is established for the purpose of profit provided that:   the combined Indian or Indian Tribe ownership must constitute not less than 51 percent of the enterprise; the Indians or Indian Tribes must, together, receive at least a majority of the earnings from the contract; and the management and daily business operations of an enterprise must be controlled by one or more individuals who are Indians.  To ensure actual control over the enterprise, the individuals must possess requisite management or technical capabilities directly related to the primary industry in which the enterprise conducts business.  The enterprise must meet these requirements throughout the following time periods:  
	(1) At the time an offer is made in response to a written solicitation; 
	(2) At the time of contract award; and 
	(3) During the full term of the contract.] 
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