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Good morning, Mr. Chairman and Members of the Committee.  My name is Aurene Martin, and I 
am the Principal Deputy Assistant Secretary for Indian Affairs at the Department of the Interior.  I 
am pleased to be here today to discuss the role of the Department in implementing Section 20 of the 
Indian Gaming Regulatory Act of 1988 (IGRA). 
 
Before discussing our role in implementing Section 20 of IGRA, I want to address a common 
misconception regarding this statutory provision:  Section 20 of IGRA does not provide authority to 
take land into trust for Indian tribes.  Rather, it is a separate and independent requirement to be 
considered before gaming activities can be conducted on land taken into trust after October 17, 1988, 
the date IGRA was enacted into law.  The basis for the administrative decision to place land into 
trust for the benefit of an Indian tribe is established either by a specific statute applying to a tribe, or 
by Section 5 of the Indian Reorganization Act of 1934 (IRA), which authorizes the Secretary to 
acquire land in trust for Indians “within or without existing reservations.”  Under these authorities, 
the Secretary applies her discretion after consideration of the criteria for trust acquisitions in our 
“151” regulations (25 CFR Part 151).  However, when the acquisition is intended for gaming, 
consideration of the requirements of Section 20 applies before the tribe can engage in gaming on the 
trust parcel. 
 
In enacting Section 20, Congress struck a balance between tribal sovereignty and states’ rights.  
Specifically, Section 20(a) provides that if lands are acquired in trust after October 17, 1988, the 
lands may not be used for gaming, unless one of the following statutory exceptions applies: 
 

(1) The lands are located within or contiguous to the boundaries of the tribe’s 
reservation as it existed on October 17, 1988; 

 
(2) The tribe has no reservation on October 17, 1988, and “the lands are 

located…within the Indian tribe’s last recognized reservation within the state or 
states where the tribe is presently located;” 

 
(3) The “lands are taken into trust as part of:  (i) the settlement of a land claim; (ii) 

the initial reservation of an Indian tribe acknowledged  by the Secretary under the 
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Federal acknowledgment process; or (iii) the restoration of lands for an Indian 
tribe that is restored to Federal recognition.” 

 
(4) There is also a specific exception for lands taken into trust in Oklahoma for 

Oklahoma tribes.  
 
Since 1988, the Secretary has approved 32 applications that have qualified under these various 
exceptions to the gaming prohibition contained in Section 20(a) of IGRA.  I have attached to my 
testimony a document listing the various tribes that have qualified under the exceptions since 
October 17, 1988.   
 
The decision of whether land that is either already in trust, or that is proposed to be taken into trust 
for gaming, qualifies under any of the exceptions I just mentioned is made on a case-by-case basis.  
Through case-by-case adjudication, the Department has developed criteria to determine whether a 
parcel of land will qualify under one of the exceptions.  For instance, to qualify under the “initial 
reservation” exception, the Department requires that the tribe have strong geographical, historical 
and traditional ties to the land.  To qualify under the “restoration of lands” exception, the Department 
requires that either the land is either made available to a restored tribe as part of its restoration 
legislation or that there exist strong historical, geographical, and temporal indicia between the land 
and the restoration of the tribe.  The Department’s definition of restored land has been guided by 
fairly recent federal court decisions in Michigan, California, and Oregon.     
 
Finally, an Indian tribe may also conduct gaming activities on after-acquired trust land if it meets the 
requirements of Section 20(b) of IGRA, the so-called “two-part determination” exception.  Under 
Section 20(b)(1)(A),  
 

(1) gaming can occur on the land if the Secretary, after consultation with 
appropriate state and local officials, and officials of nearby tribes, determines 
that a gaming establishment on newly-acquired land will be in the best 
interest of the tribe and its members, and would not be detrimental to the 
surrounding community, but  

 
(2) only if the Governor of the state in which the gaming activities are to occur 

concurs in the Secretary’s determination.   
 
Since 1988, state governors have concurred in only three positive two-part determinations for off-
reservation gaming on trust lands: the Forest County Potawatomi gaming establishment in 
Milwaukee, Wisconsin; the Kalispel Tribe gaming establishment in Airway Heights, Washington; 
and the Keweenaw Bay Indian Community gaming establishment near Marquette, Michigan.   
 
Currently, there are eight applications for two-part determinations under Section 20(b)(1)(A)  
pending with the Bureau of Indian Affairs for sites in New York, Wisconsin, Michigan, and 
California.  Many more applications are rumored to be in development but have not bee submitted to 
the Department, including potential applications from tribes located in one state to establish gaming 
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facilities in another state.  It is within the context of this emerging trend that Secretary Norton has 
raised the question of whether Section 20(b)(1)(A) provides her with sufficient discretion to approve 
or disapprove gaming on off-reservation trust lands that are great distances from their reservations, 
so-called “far-flung lands.”   
 
We have spent substantial effort examining the overall statutory scheme that Congress has 
formulated in the area of Indian self-determination and economic development.  This includes a 
careful examination of what Congress intended when it enacted Section 20 (b)(1)(A).  Our review 
suggests that Congress sought to establish a unique balance of interests.  The statute plainly 
delineates the discretion of the Secretary, limiting her focus to two statutory prongs.  Also, by 
requiring that the Governor of the affected state concur in the Secretary’s determination, the statute 
acknowledges that in a difference of opinion between a sovereign tribe and an affected state, the state 
prevails.  Further, at least on its face, Section 20(b)(1)(A) does not contain any express limitation on 
the distance between the proposed gaming establishment and the tribe’s reservation, nor is the 
presence of state boundaries between the proposed gaming establishment and the tribe’s reservation 
a factor.   
 
Our review indicates that the role of the Secretary under section 20(b)(1)(A) is limited to making 
objective findings of fact regarding the best interests of the tribe and its members, and any detriment 
to the surrounding community.  Therefore, while the trust acquisition regulations provide broad 
discretion, Section 20(b)(1)(A) does not authorize the Secretary to consider other criteria in making 
her two-part determination, thus limiting her decision-making discretion to that degree. 
 
This concludes my remarks.  I will be happy to answer any questions the Committee may have.  
Thank you.  
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APPROVED   GAMING & GAMING RELATED ACQUISITIONS  
SINCE ENACTMENT OF IGRA,  

OCTOBER 17, 1988 
 

 
                      TRIBE    CITY/COUNTY/STATE       ACRES   

1. Grand Ronde Community Grand Ronde    5.55   03/05/90 

DATE APPROVED 
 

25 U.S.C. 2719 (b)(1)(B)(iii) Polk County 
Oregon  

 
2. *Forest County Potawatomi Milwaukee   15.69   07/10/90 

25 U.S.C. 2719(b)(1)(A)  Milwaukee County 
Governor=s Concurrence 07/24/90  Wisconsin 

 
3. Cherokee Nation   Catoosa    15.66    09/24/93 

25 U.S.C. 2719(a)(2)(A)(i)  Rogers County 
Oklahoma 

 
4. Tunica-Biloxi Tribe  Avoyelles Parish   21.05   11/15/93 

25 U.S.C. 2719(a)(1)  Louisiana 
 
5. Cherokee Nation   Siloam Springs    7.81   02/18/94 

25 U.S.C. 2719(a)(2)(A)(i)  Delaware County 
Oklahoma 

 
6. Coushatta Tribe   Allen Parish   531.00  09/30/94 

25 U.S.C. 2719(a)(1)   Louisiana 
 
7. Sisseton-Wahpeton Sioux Richland County  143.13   09/30/94 

25 U.S.C. 2719(a)(2)(B)  North Dakota 
 
8. Siletz Tribe    Lincoln City     10.99    12/05/94 

25 U.S.C. 2719(b)(1)(B)(iii)  Lincoln County 
Oregon 

 
9. Coquille Tribe   Coos Bay     20.0    02/01/95 

25 U.S.C. 2719(b)(1)(B)(iii)  Coos County 
Oregon 

 
10. White Earth Band of Chippewa Mahnomen    61.73    08/14/95 

25 U.S.C. 2719(a)(1)  Mahnomen County 
Minnesota 

 
11. Mohegan Tribe   New London  240.00   09/28/95 

25 U.S.C. 2719(b)(1)(B)(ii)  Montville County 
Connecticut 

 
12. Wyandotte Tribe   Kansas City         .52    06/06/96 

25 U.S.C. 2719(a)(1)  Wyandotte County 
Kansas 

13. Saginaw Chippewa Tribe  Isabella County  480.32   04/14/97 
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25 U.S.C. 2719(a)(1)  Michigan 
 
14. Klamath Tribes   Klamath County     42.31    05/14/97 

25 U.S.C. 2719(b)(1)(B)(iii)  Oregon 
 
15. *Kalispel Tribe   Airway heights     40.06   08/19/97 

25 U.S.C. 2719(b)(1)(A)  Spokane County  
Governor=s Concurrence 06/26/98   Washington 

 
16. Little River Band of Ottawa Manistee     152.80  09/24/98 

25 U.S.C. 2719(b)(1)(B)(iii)  Manistee County 
Michigan 

 
17. Fort Sill Apache Tribe  Comanche County         .53   03/11/99 

25 U.S.C. 2719(a)(2)(A)(i)  Oklahoma 
 
18. Little Traverse Bay Bands Petoskey        5.00   08/27/99 

25 U.S.C. 2719(b)(1)(B)(iii)  Emmet County 
Michigan 

 
19. *Keweenaw Bay Indian   Marquette       22.28   05/09/00 

  Community   Marquette County 
25 U.S.C. 2719(b)(1)(A)  Michigan 
Governor=s Concurrence 11/07/00 

 
21. Paskenta Band of Nomlaki Tehema County   1898.16  11/30/00 

25 U.S.C. 2719(b)(1)(B)(iii)  California 
 
22. Lytton Band of Pomo Indians San Pablo         9.3   01/18/01 

25 U.S.C. 2719(b)(1)(B)(iii)  Contra Costa County 
California 

 
23. Pokagon Band of Potawatomi New Buffalo        675   01/19/01 

25 U.S.C. 2719(b)(1)(B)(iii)  Berrien County 
Michigan 

 
24. United Auburn Indian  Placer County     49.21   02/05/02 

     Community   California 
25 U.S.C. 2719(b)(1)(B)(iii) 

 
25. Nottawaseppi Huron Band of  Battle Creek      78.26   07/31/02 

Potawatomi   Calhoun County 
25 U.S.C. 2719(b)(1)(B)(ii)  Michigan 

 
26. **Seneca Nation    Niagara Falls      12.8   11/29/02 

25 U.S.C. 1774   Niagara County 
New York 

 
27. Ponca Tribe    Crofton          3   12/20/02 

25 U.S.C. 2719(b)(1)(B)(iii)  Knox County 
Nebraska 

 
28. ***Elk Valley Rancheria  Elk Valley Rancheria     5.10   06/03/03 
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Gaming Related   Del Norte County 
California 

 
29. Little Traverse Bay Bands Petoskey       96.00   07/18/03 

25 U.S.C. 2719(b)(1)(B)(iii)  Emmet County 
Michigan 

 
30. ***Skokomish IndianTribe Skokomish Reservation   2.0   10/10/03 

Gaming Related   Mason County 
Washington 

 
31. Skokomish Indian Tribe  Skokomish Reservation   3.0   12/08/03 

25 U.S.C. 2719(a)(1)  Mason County 
Washington 
 

32. **Seneca Nation   Niagara Falls        8.5   12/08/03 
25 U.S.C. 1774   Niagara County  

New York 
 
33. ***Agua Caliente Band of  Palm Springs   1.71    04/21/04 

Cahuilla Indians  Riverside County 
Gaming Related    California 

 
34. Suquamish Tribe   Port Madison Reservation  13.47   04/21/04 

25 U.S.C. 2719(a)(1)  Kitsap County 
Washington 

 
35. Picayune Rancheria of  Coursegold         48.53   06/30/04 

    Chukchansi Indians Madera County 
25 U.S.C. 2719(b)(1)(B)(iii)  California 
 
 
 

 
 
 
 
 
 

 
 

 
***   Gaming Related 
  ** Seneca Nation Land Claims Settlement Act of 1990 - Land is held in restricted fee. 
   * AOff-reservation@ acquisitions approved for gaming since passage of the Indian  

 gaming Regulatory Act of 1988. (3)  
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