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1                 P-R-O-C-E-E-D-I-N-G-S

2                                            9:05 a.m.

3             MR. CAULUM:  Welcome, everyone.  My

4 name is Andy Caulum.  I'm a lawyer with the

5 Solicitor's Office, Division of Indian Affairs.

6 in Washington, D.C. And welcome to our

7 consultation on the Proposed Rule for 25 CFR 170,

8 which is the Tribal Transportation Program

9 regulations.

10             I'm going to start out here with --

11 we're going to do sort of a tag-team process here

12 with me doing a couple sections, Bob Sparrow from

13 Federal Highway doing a couple of sections, Leroy

14 Gishi and Sheldon Kipp, who both work for BIA.

15             This is formal consultation on the

16 government's proposal for revising 25 CFR 170. 

17 As such, this was noticed in the Federal

18 Register.  

19             Thank you all for coming.  We know in

20 Alaska, you come very great distances, especially

21 compared to many other places in the lower 48,

22 and we very much appreciate you making the
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1 journey here, especially during a difficult time

2 of year.

3             As I found working with Interior for

4 now almost eight years, scheduling consultations

5 for Alaska, it seems like sometimes there is no

6 good time, because when we've thought about doing

7 consultations in June, people have said, "Well,

8 nobody is home.  Everyone is out doing

9 subsistence."  And then in the winter time we

10 know it's very difficult to travel in Alaska, in

11 the winter especially.

12             We had originally tried to get this

13 done so that we could have done consultations at

14 the BIA Provider's Conference.  Unfortunately,

15 the timing just didn't work out.  But we're here

16 today and we look forward to getting many

17 comments from you all who have come very great

18 distances to join us.

19             The consultation schedule that you saw

20 in the Federal Register, or you saw on our

21 website, that was approved by the Assistant

22 Secretary of Indian Affairs.  So, he approved
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1 doing it in six locations.  It's a formal

2 meeting.  We have a court reporter here. 

3 Everything that's being said is being taken down. 

4 There will be a transcript that will be later

5 posted on BIA's website. 

6             So, anything you say here won't be

7 used against you, but it will be recorded.  So,

8 just so you know, when you look later on and you

9 have something to say, it will be up on the

10 internet.  But fortunately -- well, I'm hoping

11 it's not going to be incriminating.

12             So, we do an identification procedure

13 when you make comments, and what we ask you to do

14 is to identify who you are.  And if you're here

15 representing a particular tribe or village or

16 company, please identify that, and then you're

17 welcome to go ahead and make your comment.  If

18 you're here just on your own, that's fine, too. 

19 You don't have to say where you're from in that

20 situation.

21             How and when questions will be taken. 

22 During the presentation, please raise your hand. 
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1 We will have someone bring a microphone over to

2 you so everybody can hear what you're saying, and

3 so the Court Reporter can take down what you're

4 saying and so she can hear it.  And then you'll

5 be welcome to go ahead and make your comment or

6 ask your question.

7             There are handouts everyone should

8 have received when they signed in.  The handouts,

9 including a printout of the proposed rule, was

10 published in the Federal Register.

11             Also, the entire PowerPoint that

12 you'll see here is available, as well.  So, if

13 you can't see the screen perhaps quite so well,

14 if you're a distance away, you should be able to

15 follow along on the written PowerPoint -- or on

16 the written document.

17             We expect to get through our entire

18 agenda that was published in the Federal

19 Register.  One of the most important things with

20 consultation is that we follow the exact same

21 agenda for each meeting.  

22             So, we followed the same agenda in
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1 Sacramento, as well as Phoenix, Minneapolis and

2 Oklahoma City.  We'll do that here, so you'll

3 have all the same information that everybody else

4 got.

5             Do you want to speak now, Sam, or do

6 you want to hold your questions until we're done

7 with the introduction?

8             MR. THOMAS:  Well, my question is, the

9 agenda is all fine and dandy, but you've only

10 left an hour and 15 minutes for testimony at the

11 end. Some of us did go through the document and

12 wrote down written testimony, and I don't feel an

13 hour and 15 minutes is adequate.

14             So, I was wondering if there is -- if

15 we're able to adopt -- amend that agenda to where

16 we can have you guys run through your

17 presentations and then field all the questions

18 and answers this afternoon.

19             PARTICIPANT:  Sir, could you identify

20 yourself, please?

21             MR. THOMAS:  You don't know me?

22             PARTICIPANT:  Sorry.
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1             MR. THOMAS:  My name is Sam Thomas. 

2 I'm from the Craig Tribal Association.

3             PARTICIPANT:  Thank you.

4             MR. CAULUM:  Unfortunately, the agenda

5 and the times for opening and coming back from

6 lunch can't be amended at this point.  

7             If you have written comments or

8 extensive comments, we welcome those to be

9 submitted electronically, and we'll get to that

10 in a moment, where you can do that.

11             We do have to get through the entire

12 presentation.  It has to be done in a manner

13 that's consistent with what we've done at other

14 locations so far.

15             The agenda itself was actually

16 approved by the Assistant Secretary for Indian

17 Affairs.  So, we do need to get through that.

18             Like I said, however, we welcome

19 comments and in no way are we trying to say that,

20 you know, comments are not welcome.  We have

21 found so far, at the other consultation sessions,

22 that we are seeming to end a little bit early. 
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1 So I think we'll have more than an hour and 15

2 minutes for additional comments or submissions.

3             But we cannot amend the agenda.  It

4 has to be the same presentation that we do at the 

5 other locations.  Otherwise, it's not considered

6 proper consultation.

7             In terms of the meeting expectations,

8 like I said, we'll get through the entire agenda. 

9 We'll stay for as long as it takes to do that.

10             We should note, however, the Assistant

11 Secretary, and as the Regional Director

12 mentioned, the Assistant Secretary and the

13 Principal Deputy Assistant Secretary will be

14 here, and they expect to begin their meeting at

15 four, on the land and trust issue.

16             But like I said, we'll go for as long

17 as it takes, and I believe that we should have

18 enough time to get through our entire agenda, as

19 well as comments that anyone would like to say.

20             Introductions.  We request that, if

21 you'd like, stand and introduce yourself.  That

22 helps us get a little idea of where you're from. 
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1 Also it helps the court reporter, initially, with

2 putting a face with a name.  So if you do speak

3 later on, it helps her a little bit.

4             So, let's see where we would like to

5 start.

6             MR. KIPP:  Good morning, everyone.  My

7 name is Sheldon Kipp.  I'm a Supervisory Highway

8 Engineer for the Bureau of Indian Affairs,

9 Division of Transportation out of Albuquerque,

10 New Mexico.

11             MS. KING:  Good morning.  Lorraine

12 King, Ekwok Village Council.  My daughter Quinn.

13             MR. WHITE:  Andrew White, Supervisor,

14 Alaska Transportation.

15             MS. PEARSON:  Donna Pearson, BIA

16 Transportation.

17             MS. WADE:  Shelly Wade, Executive

18 Director for Chenega RA Council.

19             MR. WALKER:  Bill Walker, Juneau.

20             MR. HOPE:  Jerry Hope.  Sitka Tribe of

21 Alaska, Transportation Director.

22             MR. BLUEHORSE:  Good morning.  Byron
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1 Bluehorse with the Alaska Tribal Technical

2 Assistance Program Center.

3             MR. BARGER:  Leonard Barger.  Native

4 Village of Point Hope.   

5             MS. PHILBIN:  Good morning, everyone. 

6 Vivian Philbin, Federal Highway Administration.

7             MS. HORN-MOSES:  Olivia Horn-Moses,

8 Emmonak Tribal Council.

9             MS. KELLY:  Martha Kelly.  Emmonak

10 Tribal Council Chair.  And by the way, Olivia is

11 our newly-hired transportation planner.

12             MS. BALTAR:  Good morning.  Julie Ann

13 Baltar with Bristol Bay Native Association.

14             MR. BALTAR:  Bruce Baltar of Bristol

15 Bay Native Association.

16             MR. ZAMARRON:  Moe Zamarron with

17 Native Village of Eyak.

18             MS. KRAMER:  Kerin Kramer, Native

19 Village of Eyak, Executive Director.

20             MR. WILLIAMS:  Good morning.  Gary

21 Williams, Executive Director, Organized Village

22 of Kake.
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1             MR. VILLA:  Maurice Villa, President

2 for Organized Village of Kake.

3             MR. JACKSON:  Michael Jackson,

4 Transportation Director from the Organized

5 Village of Kake.

6             MR. TATATUK:  Wasley Tatatuk from

7 Manokotak.

8             MS. RUNNER:  March Runner, Tribal

9 Administrator, Galena Village.  

10             MR. STANLEY:  Jeff Stanley with CRW

11 Engineering.

12             MS. FOLSOM:  Good morning.  Diane

13 Folsom, Tribal Administrator for Ekuk Village

14 Council.  

15             MR. KOMPKOFF:  Lloyd Kompkoff, Native

16 Village of Chenega.

17             MR. BRIDGER:  Good morning. James

18 Bridger, Goodnews Bay, Public Works Director.

19             (Off-microphone comments.)

20             MR. SAMPSON:  Patrick Sampson.  Tribal

21 Transportation.

22             (Off-microphone comments.)
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1             MR. GILBERT:  Hi, again. Gilbert,

2 First Chief, Arctic Village.

3             MS. DRABEK:  Good morning.  Kathy

4 Drabek with the Sun'aq Tribe of Kodiak.

5             MS. LYNN:  I'm Charlene Lynn from

6 Chignik Lake Village.  I'm the Tribal

7 Transportation Coordinator.

8             MS. LESLIE:  Good morning.  I'm Brooke

9 Leslie with the Wrangell Cooperative Association,

10 Council Member.

11             MR. THOMAS:  Good morning.  My name is

12 Sam Thomas, Transportation Director with the

13 Craig Tribal Association, also a Tribal Council

14 Member.

15             MR. HUGHES:  Good morning.  Andy

16 Hughes, Alaska Tribal Transportation and Public

17 Facilities, South Coast Region.

18             MR. MERMELSTEIN:  Good morning. 

19 Howard Mermelstein, Transportation Director for

20 Anvik, Atmautluak, Healy Lake, Holy Cross,

21 Tetlin, Tuluksak and Kasigluk.

22             MR. SPARROW:  Good morning, everyone. 
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1 My name is Bob Sparrow.  I'm the Director of the

2 Tribal Transportation Program for Federal Highway

3 in Washington, D.C.

4             MR. GISHI:  Good morning, everybody. 

5 Leroy Gishi from Bureau of Indian Affairs,

6 Washington, D.C.

7             MR. WILLIS:  Thomas Willis, Native

8 Village of Stony River.

9             MS. WILLIS:  Mary Willis, President,

10 Stony River.

11             MS. McCULLOUGH:  Nicole McCullough,

12 Director of Planning at WHPacific.

13             MR. SLATERY:  Dan Slattery, JW

14 Industries.

15             (Off-microphone comment)

16             MS. WRANGO:  Good morning.  Denise

17 Wrango.

18             MS. DAVID:  Good morning.  Mary David.

19             MS. SIMMONS:  Stacy Simmons.  I am the

20 Development Director for Native Village of

21 Afognak.  

22             MS. BORTON:  Good morning.  Melissa
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1 Borton, Tribal Administrator, Native Village of

2 Afognak.

3             MR. BRINK:  Arnold Brink,

4 Transportation Tech.

5             (Off-microphone comment)

6             MR. HART:  Good morning.  Stu Hart,

7 Regional Road Engineer for the BIA.  Welcome.

8             MR. WILLIAMS:  Darryl Williams,

9 Ninilchik Council, Member of Alaska TTAP.

10             MR. PETRUSKA:  Good morning. Darrell

11 Petruska, Nikolai Village Council.

12             (Off-microphone comments.)

13             MS. STONE:  Agnes Stone. Nikolai.

14             MR. SOMMER:  I'm Curtis Sommer from

15 the Native Village of Tanana, Transportation

16 Planner.  

17             MS. ERHART:  Shannon Erhart, Executive

18 Director of the Native Village of Tanana.

19             (Off-microphone comment.)

20             MR. RETTINGER:  Paul Rettinger with

21 Federal Highway Administration.

22             (Off-microphone comments.)
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1             MR. YELLOWTAIL:  Good morning.  I'm

2 Randy Yellowtail with the BIA Transportation here

3 in Anchorage.  

4             MR. CAULUM:  Thank you very much for

5 introducing yourselves.  We appreciate.  If you

6 haven't signed in, please make sure you do so. 

7 That will help the court reporter in the event

8 she wasn't able to get your name or it didn't

9 come through clearly in the recording.  And I'm

10 going to turn it over to Bob Sparrow, and then

11 I'll be back later on.

12             MR. SPARROW:  Thanks.  All right, good

13 morning, everybody.  We've got the agenda up

14 here, and as Andy spoke earlier, this is the

15 agenda we will follow.  

16             Historically, so far, we have finished

17 early, so it's not that we will wait until 2:15 

18 to start Subpart G and H.  We will start at the

19 beginning and proceed and not stop until we've

20 gone through the entire presentation.

21             The other thing is, once the formal

22 consultation is closed out, this says 45 minutes. 
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1 I've got about a 15-minute PowerPoint, if we've

2 got time to present it, just to give you all an

3 update of where the TTP Program sits right now

4 with regards to the funds availability and re-

5 authorization, and just kind of give you an

6 update of the program as it sits today.

7             So, we're going to start with the

8 preamble after this introduction and work our way

9 through the rule, and just keep going.  We'll

10 take a break for lunch.  We'll take some breaks

11 during the day, but as we've said earlier,

12 especially in the afternoon, we've gotten through

13 much quicker than what we had anticipated.

14             So, why are we here?  Back in T21, or

15 back in 1998, Congress passed T21 and it directed

16 the Secretary of the Interior to enter into

17 negotiated rulemaking with the tribes to develop

18 a program, regulations and establish a funding

19 formula for what was then called the Indian

20 Reservation Roads Program.

21             As a result of that, 25 CFR 170 was

22 developed through that negotiated rulemaking
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1 process and published in July of 2004.  And not

2 only that, but T21 established what they call the

3 IR Bridge Program as a set-aside off that main

4 program.  So, there was funding as a set-aside

5 specifically for bridges as a result of T21.

6             So, as you can see there, 25 CFR 170

7 was published in July of 2004.  It became

8 effective in fiscal year 2005.  And then also in

9 2005, Congress passed the next highway bill,

10 which was called SAFETEA-LU, and it made some

11 pretty significant changes to the Indian

12 Reservation Roads Program at that time, and

13 they're outlined here.

14             Providing an opportunity for eligible

15 tribes to enter into program funding agreements

16 directly Federal Highway. It allowed that IRR

17 funds to be used as maintenance.  It specifically

18 identified the PM&O amounts that could be used by

19 Federal Highway and BIA to do program

20 administration and stewardship and oversight of

21 the program.  It allowed tribes to approve their

22 own PS&Es, as along as certain conditions were
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1 met.  These were things that were changes to the

2 25 CFR 170 that had just been published.  It

3 identified the National Tribal Transportation

4 Facility Inventory and it made the IR Bridge

5 Program now a standalone program.

6             So, what T21 established for the

7 Bridge as a set-aside, it now removed it from the

8 IR Program, made it its own program and funded it

9 at $14 million a year.  And that was authorized

10 through 2009, but then we didn't know, in 2009,

11 that it would continue to be extended nine more

12 times through 2012.

13             So, once SAFETEA-LU was passed, BIA

14 and Federal Highway moved ahead at that time to

15 try to update 25 CFR 170 to reflect those changes

16 into the program.  But once we got to a point

17 where we were ready to issue a draft, the whole

18 NPRM process was basically shut down because of

19 an upcoming change in administration.

20             Presidential elections were going on. 

21 The existing administration said no more NPRMs or

22 rules until after the elections.  So, that shut
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1 us down early in 2008.  The elections took place

2 in 2008.  The new administration was put into

3 place, and by the time the Secretaries were named

4 and the process could actually go forward, we

5 were now close to the authorized end of SAFETEA-

6 LU.

7             So, we're in 2009 and we're saying,

8 "Well, let's just wait until SAFETEA-LU is

9 changed and then we'll start it again and we'll

10 pick it up and we'll incorporate any changes of

11 the next highway bill."  But like I said, we

12 didn't know at that time that we were going to be

13 extending it out nine more times, until 2012.

14             2012 comes around. MAP-21, which is

15 the current highway bill that we're operating

16 under, is passed.  It's a two-year bill, but it

17 made additional program changes to the Indian

18 Reservation Roads Program.  It changed the name

19 from Indian Reservation Roads Program to the

20 Tribal Transportation Program.  As I said in all

21 the other consultations, the five of us that have

22 been going around, every time we say IRR by
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1 mistake, we've got to put a dollar into the

2 bucket, and we've got about $20 in the bucket so

3 far from the previous consultations.  IRR just

4 naturally still flows off our tongue a whole lot

5 easier than the Tribal Transportation Program. 

6 But anyway, the name was changed.

7             It replaced the existing funding

8 formula that was developed through that

9 negotiated rulemaking process back in 2000, and

10 2001, 2002 and 2003, that went into 25 CFR 170. 

11 It replaced that and Congress put a statutory

12 formula in the law, and that statutory formula

13 basically identifies where every penny of the

14 Tribal Transportation Program funding is to go.

15             It increased the amount of funding

16 that a tribe can use for maintenance.  We go back

17 to SAFETEA-LU.  There was restrictions of how

18 much of your IRR tribal shares at that point, you

19 could use 25 percent for the purposes of

20 maintenance.

21             MAP-21 expanded that and provided more

22 opportunities for the tribes to decide if they
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1 wanted to use money for maintenance.  It

2 increased the parameters and the levels that --

3 of the funding that could be used for maintenance

4 activities.

5             It went on to further clarify the

6 National Tribal Transportation inventory, and one

7 of the things it also did, especially up here,

8 was it removed the high priority projects program

9 from IRR or from TTP. 

10             That was a set-aside that was

11 establish -- that was developed through

12 negotiated rulemaking and included in the rule,

13 and there is many tribes in Alaska native

14 villages, that were able to take advantage of

15 that program and build projects.  

16             It was a program that was established

17 for those smaller tribes, to receive funding up

18 to $1 million at that time, or their highest

19 priority project that they did not have funding

20 for.

21             Congress removed that from the program

22 and now, set it aside as a separate standalone
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1 program.  It's not funded with the Highway Trust

2 Fund.  So, it's not funded through MAP-21.  It's

3 funded through the general fund, and when

4 Congress funds something through the general

5 fund, they are required to take specific action

6 every year in the appropriations bills that

7 includes that particular program, and they have

8 not funded that program since 2012.

9             So, it's there.  It's in the law, but

10 it's not part of the Tribal Transportation --

11 it's no longer part of the Tribal Transportation

12 Program, and it requires additional Congressional

13 action and an additional Congressional funding.

14             It established a new set-aside for

15 tribal safety projects and activities, and it

16 also established authority for tribes to receive

17 Federal aid funds from a state to carry out the

18 work and the mechanisms for BIA or the authority

19 for BIA and Federal Highway to work with the

20 states to get those funds to the tribes.

21             So, MAP-21 made another huge amount of

22 changes to the original IRR program that was
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1 published as part of T21 back in 1999.

2             So, BIA and Federal Highway, after

3 MAP-21 was passed, we got together again and

4 started an update of 25 CFR 170 to reflect the

5 current laws, and although all parts of the

6 existing 25 CFR 170 were reviewed, only the

7 sections requiring an update due to changes in

8 the law or updated operations or approved policy

9 clarification developed by the Coordinating

10 Committee have been included.

11             So, the only changes that you really

12 see in the draft update are statutory, because

13 Congress told us this is the way it's going to

14 be, or as I said, the procedures of the

15 operational processes are different.

16             If you think about it, what we used to

17 do over the internet back in 2001 and 2002 versus

18 what we can do over the internet now in 2015 are

19 a lot different.  So, the processes and the

20 procedures of how things are carried out are a

21 lot different now than they were 10 or 12 years

22 ago.  
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1             So, we tried to update those policies

2 and procedures -- well, not policies, but

3 procedures to reflect how certain things within

4 the program are actually operated.

5             The other thing in there is the

6 approved policy clarification.  If there was

7 something within the Coordinating Committee that

8 was approved by the Coordinating Committee and

9 approved by the Secretary, those were put in

10 there, as well.

11             So, we put the draft update together. 

12 We had a few Coordinating Committee meetings and

13 got input from the Coordinating Committee and we

14 developed a draft NPRM, and that was published in

15 the Federal Register back in April of 2013, and

16 we conducted three consultation sessions, one of

17 them being here in Anchorage, and we also went to

18 Phoenix and Minneapolis.

19             We received comments.  We changed the

20 draft to reflect the comments that we could agree

21 with, and the NPRM that we're going to be

22 discussing today was published in the Federal
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1 Register on December 19th.

2             The comments that were received were

3 posted on the BIA website.  So, you can see when

4 you go in there, you'll be able to see what

5 comments were received before and then, as we get

6 in and you'll -- and Andy will talk about

7 submitting comments this go-around and where to

8 send them, and where you can find them on the

9 website, he'll get into that in a minute.

10             So, that's pretty much the history of

11 25 CFR 170, starting in T21 and working its way

12 through, and going through an update, and we're

13 tag-teaming here.  So, I'm going to let Andy take

14 it from this point.  Thank you.

15             MR. CAULUM:  Okay, there were two

16 versions in the proposed rule that were made

17 available, and it was -- the reason -- well, what

18 happened was on December 12th, 2014, we put up on

19 the BIA website, the rule that had been signed --

20 as signed by the Assistant Secretary.

21             So, it had gone through the process of

22 the Department of the Interior, including sign-
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1 off by me and my bosses in the Solicitor's

2 Office, what we call Executive Secretariat, which

3 is the office in the building that basically is

4 the final stop for anything of a substantial

5 written nature, including regulations.

6             In the Assistant Secretary's Office,

7 they have a Regulatory Affairs office in the

8 Assistant Secretary's hallway.  Then in Executive

9 Secretariat, there is an office that reviews, is

10 sort of the final stop for all rules before they

11 go over to the Federal Register for publication. 

12 That office had signed on it, as well.

13             It gets over to the Federal Register

14 for publication and they make some final changes

15 to it, without consulting us, and so, it got

16 published, and there were a few things that were

17 modified.

18             From their perspective, these are

19 things that under their policies they have to do. 

20 From our perspective, they were problematic, and

21 that's why we're making sure that you're aware

22 that there were changes and when we do the final
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1 rule, we will be working with the Federal

2 Register to make sure that it's completely

3 correct and that this doesn't happen again.

4             The changes were mostly primarily

5 editor format changes.  However, on Subpart C,

6 the statutory reference, the date of the MAP-21

7 enactment is in effect as of July 5, 2012, was

8 removed at 170.202(d).

9             That is a problem because as many of

10 you may know, the snapshot of the inventory was

11 taken as of that date and off of that snapshot

12 runs a good part of the formula for that then on

13 the other end, generates how much money and

14 travel shares everybody gets.

15             So, that phrase is important because

16 that section of the rule, in effect, was a copy

17 of the formula that's in the statute.

18             One way to address this in the future

19 might be just simply to make a reference to the

20 actual statutory provision 23 USC 202, you know,

21 whatever it might be.  

22             However, we felt in the rule and
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1 people above us, including Assistant Secretary,

2 thought if you have the regulation, it's good to

3 have the formula there, printed out in the

4 regulation, even though it's basically just a

5 reprint of what's in statute, in part, because

6 when Congress replaced the regulation that had

7 been -- arrived as part of negotiated rulemaking,

8 so taking out any formula at all, he thought

9 might be a little unusual.  At any rate, we'll

10 address that later on.

11             It's also possible, as Bob mentioned,

12 Extension MAP-21 runs out at the end of May. 

13 It's possible that Congress might do a new

14 transportation authorization, so this entire

15 issue may be moot, if they change the formula

16 again.  We have no idea what they're going to do. 

17 We can't predict it.  So, we'll address that if

18 we need to, at that time.

19             The next one is Subpart C, 170.226 Sub

20 B.  The word 'proposed' was deleted from the

21 language and in this case, 'proposed' means new

22 and not previously approved.  Again, that's an
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1 issue that we'll have to address with the Federal

2 Register when we get to the final rule, again,

3 depending on whether or how Congress addresses an

4 extension of MAP-21, if they just move it on or

5 if they change it.

6             So, what's the purpose of today's

7 session?  We're going to present the NPRM and the

8 changes to 25 CFR 170.  

9             As I mentioned earlier, we're going to

10 listen to and record all of your comments.  

11             With respect to the work and effort

12 that took place in the development with 25 CFR

13 170 more than 10 years ago, as part of negotiated

14 rulemaking, only the following has been changed

15 in the NPRM.

16             First, statutory changes.  That's very

17 important because no regulation can override a

18 statute, cannot be in conflict with the statute. 

19 So, most importantly, the regulation has to be

20 consistent with what the law authorized and the

21 program says.

22             MR. JOHN:  What is that?
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1             MR. CAULUM:  Please say your name

2 first.

3             MR. JOHN:  My name is Tom John and I'm

4 from the Newtok Village Council.   What does NPRM

5 stand for?

6             MR. CAULUM:  I'm sorry, I should be

7 clear.  That is Notice of Proposed Rulemaking.  

8             So, that's the document that you

9 receive when you come in.  If you don't have one,

10 we can get you a copy of it.  That is this

11 document right here, that is published in the

12 Federal Register.

13             MR. JOHN:  I started that before I --

14 I studied that for three days, and I came here by

15 snow machine from Newtok to Bethel.  My snow

16 machine ran out.  I spent the night out in the

17 tundra.  So, kind of a history story for that. 

18 Really cold.  Thank you.

19             MR. CAULUM:  Yes, it is much colder

20 here than in D.C.  I will definitely agree with

21 that.  I grew up in Northern Wisconsin where it's

22 plenty cold, but it's still cold here, let me
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1 tell you.  I'm not used to it anymore.

2             So, I think the first and foremost

3 thing is, we're going to make a regulation

4 consistent with what the statute says.  

5             As I mentioned, the regulation cannot

6 conflict with the statute. In fact, when SAFETEA-

7 LU was enacted, it automatically amended the

8 regulation that had been published a year

9 earlier, as a result of the negotiated

10 rulemaking.  So, we're dealing with those issues

11 in this.

12             We're updating the operational

13 procedures.  One of the biggest changes in the

14 Tribal Transportation Program since 2004, is that

15 there are now about 300 tribes and villages that

16 contract for the Tribal Transportation Program

17 through what we call a program agreement.

18             Federal Highway has an agreement.  In

19 2004, no tribe contract with the Federal Highway

20 Administration.  

21             In 2010, there were no tribes that

22 contracted with BIA through BIA's G2G government
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1 to government, or now what we call New Program

2 Agreement, which is similar, basically a model --

3 modeled on the Federal Highway Agreement.

4             So, we've gone since 2010 from -- on

5 the BIA side from having no tribes doing program

6 agreements to having almost 100 -- about 150, to

7 include all of the tribes, even those apart of

8 associations in the lower 48, as well as up here.

9             BIA has, I believe it's 128 tribes

10 that contract with them directly.  I'm sorry,

11 Federal Highway has about 128 tribes that

12 contract with them directly.  So, that part of

13 the program has changed dramatically since the

14 negotiated rule was published in 2004.

15             So, that's a big part of what we're

16 looking at, when we address the operational

17 procedures.

18             Policies that the IRR or the Tribal

19 Transportation Program Coordinating Committee, as

20 it's now known, developed and passed by

21 consensus, that were ultimately approved by the

22 Secretary of Transportation and the Secretary of
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1 the Interior.

2             OMB has changed some rules with the

3 Federal Register regarding what is allowed in an

4 Notice of Proposed Rule or a final rule, in

5 particular, no material may be included now that

6 "for information only".

7             If you look at the current rule, there

8 are a number of pages in there that are dedicated

9 to providing reference information, so that it's

10 kind of a one-stop shopping for tribal

11 administrators, tribal transportation people, to

12 be able to have that rule available, take a look

13 at it and say, "All right, what do I have to do,

14 not only just with the Tribal Transportation,"

15 but like for example, if you've got a road

16 standard or something like that.

17             The Federal Register and OMB, which is

18 the Office of Management and Budget, which is

19 within the Executive Office of the President,

20 okay.  

21             So, like the Secretary of Interior,

22 you know, we all report directly to the President
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1 in the Executive Branch.  OMB is basically -- you

2 know, is Office of Management and Budget, direct

3 report to the President.  OMB controls the

4 Federal Register.  What they say usually has to

5 go, although we can do some, you know,

6 negotiations with them, because we have gotten

7 some comments on taking out the reference

8 material from the proposed rule.

9             So, that is something we'll definitely

10 be looking at.  We've gotten comments at, I think

11 all of the locations we've done consultations at. 

12 Ultimately, the Federal Register is, you know --

13 probably have the power to say 'yes' or 'no',

14 because we're -- they're the ones that have to

15 publish the final rule, once it's done, and if

16 they say, "We're not publishing the final rule

17 unless you take out the reference information,"

18 we might be stuck, but there could be some ways

19 that we can address it.

20             Use of appendices has also been

21 minimized, and much of the information -- much of

22 that information will now be available on BIA and
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1 Federal Highway websites.

2             One of the positives, if there is any,

3 with taking out the reference material is that

4 when things change, like say a standard to build

5 a road or maybe an environmental issue or

6 something of that nature, if you have the

7 information in a rule that's being -- not likely

8 going to be updated for some time, then there --

9 that can cause confusion, as to what exactly you

10 have to -- which standard you have to comply

11 with.

12             It's going to be the most recent one,

13 but you'll be looking at the rule and saying,

14 "Well, this is what I thought I had to do," but

15 in fact, it had been changed.

16             So, there are advantages to having

17 information available on the web, provided it's

18 updated by Federal Highway and BIA, which is

19 something we are obviously, intending to do. 

20 Yes?  Could you please identify yourself?  

21             MS. WESLEY:  Brooke Wesley, with the

22 Rainbow Cooperative Association.  
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1             I just would like clarification as to

2 the formula, is that also considered "for

3 information only"?   

4             You had referenced the intent of

5 wanting the formula to be part of that document,

6 and this seems like this would make that formula

7 not included in the final document when it's

8 published.

9             MR. CAULUM:  Well, whether the formula

10 itself  actually is included in the final rule is

11 going to be likely, the subject of discussions,

12 in part, driven by comments that we receive at

13 the consultation sessions.

14             On the one hand, there is a good

15 reason to include it, as I mentioned earlier. 

16 It's something people can reference a little bit

17 more easily than going to look up the statute.

18             On the other hand, like I mentioned

19 earlier, it could change.  

20             So, that's something that, I think

21 when we get closer to the publication of the

22 final rule, depending on what's happening in
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1 Congress, that might be something that we'll have

2 to look at, at that point.

3             MR. JOHN:  Thank you.  My name is Tom

4 John.  I'm from Newtok Village Council.  I'm

5 having a hard time understanding what you've

6 spoken.  

7             Does the law say that you have to

8 speak like, let's go back to 1970's, early Dick

9 and Jane and Spot and Sally version of that, so I

10 can understand the language?  Does the law say

11 that not using jargon?  Can you -- so, I can

12 understand what you're saying please?  Thank you.

13             MR. CAULUM:  All right, I'll go my

14 best.  Sam?

15             MR. THOMAS:  Yes, in the --

16             MR. CAULUM:  Sam, could you just sort

17 of -- clear that up on the record?

18             MR. THOMAS:  Sam Thomas form the Craig

19 Tribal Association.

20             We have identified the -- that we've

21 made a draft NPRM in April 2013.  We went through

22 the consultation process and then we -- you guys
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1 went back and digested the information back,

2 wherever you did it at, and now, we're back here

3 to the final Notice of Proposed Rulemaking on the

4 -- that -- after that consultation.

5             So, I guess my question back to you

6 guys is, how are you weighing out the comments,

7 because I'm seeing some of the same information

8 in the -- this proposed document, as I did back

9 when we had public comment, and then some of the

10 outcry from this region still is incorporated

11 into this document.

12             So, are we just here for formality,

13 because you're going to probably hear some of the

14 same comments coming out of this region going

15 forward, and I'm not sure how you're going to

16 weigh out our comments if we're just doing this

17 for fun.

18             MR. CAULUM:  Well, first and foremost,

19 we're not doing this for fun.  This is formal

20 consultation.  There is a transcript that's being

21 taken down here, and as we'll see going forward

22 into the preamble here, it's a very different
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1 process, in terms of the preamble that will be

2 part of the final rule.

3             In fact, as we go through the preamble

4 discussion here, for this proposed rule and then

5 I'll get into what we have to do for the final

6 rule, I think that question will probably be

7 answered there, as well.

8             But this is -- we take this very

9 seriously.  We travel a long way, to be away from

10 our families, just as you have.  We all take this

11 very seriously, and I think that it's important

12 that we get through the information, so that

13 people have an opportunity to ask questions,

14 hopefully get answers, if we can give them, to

15 the extent we can.

16             But most importantly, make sure that

17 any questions or comments are taken down and are

18 part of the record, so that then we can respond

19 to them, as we must in the preamble to the final

20 rule.

21             MR. THOMAS:  But that's my whole

22 point.  You know, we're taking time away from our
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1 families to come here and do this, and we're

2 feeling it's important enough that it's going to

3 have a financial burden, moving forward with

4 this, and that's why when we made the comments

5 with the draft, we thought maybe since there is

6 some accounting in the draft process, it might be

7 in this document.

8             So, now we're going through the same

9 process again.  So, I kind of question how you

10 guys are weighing out the comments.

11             MR. CAULUM:  We will address comments

12 that were made in the draft, as we will in the

13 final rule.  We've also considered all of the

14 comments that were made during the draft process,

15 as well.  So, thank you.

16             What's included in the preamble to the

17 proposed rule?

18             Initially, the background overview of

19 the history of 25 CFR 170 is discussed, since its

20 publication in July of 2004, including laws that

21 have been passed, that have affected the IRR

22 Program, now known as the Tribal Transportation
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1 Program.

2             Efforts that took place to clarify the

3 policies and procedures that were established. 

4 Consultation sessions, locations, schedules and

5 agenda.  An explanation of the proposed revisions

6 that are contained in each sub-part of the NPRM. 

7 Other informational and procedure requirements

8 and publishing and NPRM.

9             Preamble.  What is the Notice of

10 Proposed Rulemaking?

11             In a broad overview, the Notice of

12 Proposed Rulemaking revises and updates 25 CFR

13 172 first and foremost, comply with the

14 legislation governing the Tribal Transportation

15 Program.

16             Secondly, it reflects changes in the

17 TTP delivery options that are available to Tribal

18 governments that I referred to earlier.  We have

19 a lot of tribes now in villages that are taking

20 the program through program agreements, and

21 that's been a big part of what we're looking in

22 terms of certain aspects of the delivery options.
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1             Make technical corrections to clarify

2 program-related responsibilities and requirements

3 for Tribal governments, the BIA and the Federal

4 Highway Administration.

5             Clarify the requirements for proposed

6 roads and access roads that tribes request to be

7 added to or remain on the National Tribal

8 Transportation Facility inventory, as formally

9 known as the IR inventory, and remove certain

10 sections of the current rule that we previously

11 included for informational purposes only, while

12 directing the reader to the BIA and Federal

13 Highway websites, for the most current

14 information available.

15             So, we've done consultations so far in

16 Sacramento, Phoenix, Minneapolis, Oklahoma City,

17 and today we're here in Anchorage, and on

18 Thursday will be our last session, which is

19 Seattle, Washington.

20             Written comments on the proposed rule

21 must be submitted by March 20th, 2015, and you

22 can submit them at a number of different ways.
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1             First, to consultation@BIA.gov. 

2 Please make sure you include this number, the

3 control number 1076-AF19 in the submission.  That

4 way, it will get routed properly and your

5 comments will definitely be included in our -- in

6 the database of comments that we receive.

7             You can alternatively mail them to

8 Elizabeth Apple, who is the -- who leads the

9 Office of Regulatory Affairs and Collaborative

10 Action within the Assistant Secretary's office.

11             They can be submitted over the

12 internet again at regulations.gov.  Here, you

13 need to use the docket ID which is BIA 2014-005

14 or hand-delivery to the Assistant Secretary's

15 office, to Ms. Elizabeth Apple's attention.

16             One thing that I want to touch on, in

17 part of the response to Sam's comment, is that

18 the preamble for the final rule is very different

19 than the preamble for the proposed rule that you

20 see here.

21             If there is a -- if you -- available

22 on the internet, we -- and I think even on
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1 Federal Highway's website and BIA's website, and

2 if it's not there, we'll make it available, when 

3 we -- when the Department published the current

4 rule in 2004, they -- we have to include what's

5 called a preamble there.

6             The preamble for the final rule, as I

7 mentioned, was different than the proposed rule. 

8             In the final -- in the preamble for

9 the final rule, we will have -- we are required

10 to go through all of the comments that we

11 received and know what it is -- note the general

12 nature of the comment, and then provide a

13 response to that comment.

14             So, for example, Sam's question about,

15 well comments are received during the draft

16 process, you know, how -- were those -- how are

17 those addressed here or you know, are we here

18 just for fun?

19             We're not here just for fun.  This is

20 -- as I mentioned earlier, this is formal

21 consultation.  Comments received here will be

22 addressed in the preamble for the final rule.
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1             So, the government has to provide a

2 rational basis for whether it has accepted or

3 rejected or partially accepted a comment and made

4 a change in the final rule, as a result.  So, you

5 will see those comments and responses.

6             The way it's done is that, as you

7 might imagine, at various locations sometimes,

8 there are comments that are sort of similar to

9 one another.   We'll put those together and put -

10 - one might say, multiple commenters raised this

11 issue or that issue, and that is something that

12 is done with any preamble that's done for any

13 final rule.  So, you'll see that in the final

14 rule.

15             Also, comments that are received,

16 those will be available on the websites for BIA

17 or Federal Highway.  Actually, it will be BIA. 

18 So, the transcripts will be up and available, as

19 well as any written comments received, for

20 example, letters or whatever it might be.

21             So, you'll be able to see all the

22 other comments that everyone else has made,
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1 similarly, they'll be able to see comments that

2 have been submitted by others -- by you, as well.

3             Does anyone have any questions about

4 the preamble?  

5             MR. SAMPSON:  Thank you.  This is

6 light of the gentleman's question here.  Sorry,

7 Pat Sampson, Native Council.

8             I'm here -- sorry, for being dense,

9 but it says here, "Comments on information

10 collection in those proposed regulations are

11 separate from those on the substance of the

12 rule."

13             Could you tell what that means?  Does

14 that mean that whatever we say here is separate

15 from the substance here, the proposed rule, or

16 what does that first line item on the second

17 paragraph have to do with it?

18             MR. CAULUM:  All right, there is --

19 there is an information -- we're going to address

20 the informational question part.  Leroy?

21             MR. GISHI:  It's actually part of the

22 Subpart A that we're going to talk about.
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1             There is a portion, and we have

2 pointed that out.  The regulation is a program

3 regulation associated with the Bureau of Indian

4 Affairs.

5             The information collection process is

6 a process that is required of all Federal

7 agencies who are publishing a regulation.

8             Now, during the regulation process, if

9 there is public information in there that needs

10 to be collected and gathered from the public,

11 then every agency is required to publish in the

12 Federal Register, basically, what those

13 information collection activities are and then,

14 estimate what it's going to take, including the

15 cost, burden hours, if you will, and the estimate

16 costs to the public, to collect this information.

17             So, it has to be there.  It's a

18 requirement by law, not just for BIA, but for all

19 agencies that publish the Federal Register

20 notices, and they are on a different time line,

21 because they're a part of the Regulatory Office

22 and that information on that information



(202) 234-4433 Washington DC www.nealrgross.com
Neal R. Gross and Co., Inc.

50

1 collection, any comments on that is gathered at a

2 different time and is posted on that, has a date

3 on there, and it comes before March the 20th.

4             So, but the comments on the

5 regulation, when it starts with Subpart A, that's

6 the regulation portion, that is what we'll be

7 talking about for March the 20th, the date that

8 Andy provided.

9             MR. HOPE:  Jerry Hope, Sitka Tribe of

10 Alaska, Transportation Director.

11             I guess there's a couple of things I

12 wanted to comment on.

13             One is the serious nature of this and

14 is this for fun?  I'd like to bridge the two,

15 saying that we can have fun during this serious

16 discussion.

17             That said, also just a comment.  I'm

18 really glad that there is this consultation going

19 on and I'm glad that there is this effort to

20 schedule one here in Alaska.

21             So, I look forward to making comment

22 after the presentation.
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1             MR. CAULUM:  Thank you.  Okay, seeing

2 no other comments, we'll move onto the next

3 section.  

4             MR. GISHI:  Good morning, everybody. 

5 We'll be talking in this session about Subpart A

6 and B,  and Bob Sparrow will take over on Subpart

7 C.

8             Important to note that as we go

9 through this process, that these sub-parts are

10 all consistent with what's in the regulation. 

11 We'll talk a little bit about what each sub-part

12 -- the changes to each section.  

13             If there aren't any changes, we'll not

14 that.  If there are minor changes, as a result of 

15 -- primarily, the big change there is the name.

16             Any time we referenced IRR in the

17 past, we now have to reference TTP.

18             So, given that, we will give you an

19 update in -- as we go forward on that.  Yes?  

20             Okay, that's better, yes, 170.1, there

21 are basically -- this portion starts off and as

22 Bob mentioned, a big change in SAFETEA-LU was to
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1 include Department of Transportation in the

2 agreement process of the program with the

3 Secretary of Transportation.

4             So, as a result of that, the very

5 thing we did is, we include that language that

6 references specifically, the Secretary of

7 Transportation.  

8             It also changes -- in reference to --

9 includes the changes, again, that were included

10 as part of SAFETEA-LU and enhanced, under MAP-21,

11 and that -- it now includes program agreements

12 and other appropriate agreements.

13             It generally states throughout the

14 regulation, obviously, Self-Determination Act,

15 specifically Title 1 and Title 4, which are the -

16 - in the self-determination, Subpart J and

17 Subpart K, regulations that are implemented.

18             Since then, we have now included

19 reference to the program agreements with Federal

20 Highway Administration and the other appropriate

21 agreements, which basically entails agreements we

22 talked about with the BIA.
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1             So, including those throughout the

2 regulation is also -- any time you reference an

3 agreement process, we included those in, because

4 those are, as Andy said, an option that tribes

5 have in entering into agreements.

6             170.2, one of the things that became

7 very clear early on in this process was that

8 under this administration, we were -- we were

9 cautioned to take out references to a program

10 that is funded through a different appropriation,

11 in this case, the Interior appropriations, the

12 road and maintenance program, specifically the

13 BIA road maintenance program.

14             Now, we do have a maintenance program

15 in the TTP program.  It's very similar, in terms

16 of activities and functions and that is included

17 -- still included in Subpart G, and we'll talk

18 about that later.

19             But references to the BIA -- the

20 program itself have been removed because of the

21 fact that it is not funded under the TTP program.

22             170.6, actually, we just needed to
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1 make sure we got the updates, the contact

2 information for people who wished to make

3 comments on the information collection, which was

4 brought up earlier.

5             As part of this process in Subpart A,

6 I want to make sure that we cover everything in

7 there, in terms of the definitions, because the

8 definition section occurs in Subpart A.

9             There are definitions which have been

10 added, because of new references in the law. 

11 There have -- there are definitions which have

12 been modified, again, because of changes in the

13 law or procedures.

14             There are definitions that have been

15 removed, and then last of all, there are

16 definitions which are basically, the same

17 definition, but are applicable to the program

18 because the name changes in the program, and

19 we'll talk a little bit about those.

20             As you go down through here, these are

21 the new definitions that have been added, as a

22 result of the changes of MAP-21 and SAFETEA-LU. 
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1 You'll notice that some of these, even though

2 they apply to the old program, are in there for

3 purposes of reference, as Andy had indicated, and

4 if we do have a change, we'll end up having to

5 change those again also, depending on what

6 happens.  Yes?   

7             MR. MERMELSTEIN:  Yes, Howard

8 MERMELSTEIN, Transportation Director for several

9 tribes.

10             In regards to 170.5, in your -- in the

11 definitions on the far right column under 'BIA

12 transportation facility means', and you have one

13 through 12 are marked.

14             It seems to be missing ice roads, and

15 we went through this for years and years, and we

16 finally, working with Sheldon, were able to get

17 ice roads put into the system, and now it's --

18 now, I see it's been left off -- so, it's been

19 left off the definitions and I wanted to point

20 that out for the record.  

21             It needs to be re-included in 170.5

22 and the list of 12 ice roads.  Thank you.   
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1             MR. GISHI:  Okay, this is what?  In

2 the list of 12?  

3             MR. MERMELSTEIN:  The far right-hand

4 column.  

5             MR. GISHI:  Okay, thank you.  Thank

6 you.  Those are the definitions that were added. 

7 Those that were modified -- yes, we've got a

8 question over here.

9             MS. BALTAR:  Julie Ann Baltar with

10 Bristol Bay Native Association.

11             I was looking at the definition of

12 access road, and I note that it's got a term in

13 there called 'tribal boundary', but when I look

14 for tribal boundary in the definitions, I don't

15 see a further definition for that.

16             That is something that we may want to

17 define, as we --

18             MR. GISHI:  Thank you.  We did receive

19 that comment in other locations also.  Thank you.

20             Modification definitions, obviously,

21 there is a few in here that are going to be

22 modified.  The National Bridge Inventory
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1 obviously is one, because it changes the way that

2 the bridge inspection procedures and inventory

3 are handled.  Yes?

4             MR. SAMPSON:  Yes, thank you.  Quick. 

5 Pat Sampson with OMC Bethel.

6             What is the relevant OMB control

7 number for the proposed rule?

8             MR. GISHI:  I think it's at the very

9 end of the publication.  Are you referring to the

10 -- the OMB control number is -- if there is

11 information collection required and there is a

12 form that requires people to update, provide

13 data, then that is provided -- then the form has

14 to be submitted.

15             So, the first process in establishing

16 the OMB control number is to get comments from

17 the public, as to the burden, because one of the

18 things they will do is, if they find that it's

19 too burdensome, then they most likely will not

20 allow it to happen, or it will have to -- it will

21 have to be modified and they come out with

22 separate comments on that process.
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1             Generally, this has happened -- this

2 process is a separate publication and comment

3 process, but when they do a new regulation, they

4 include it in on the first time, and then after

5 that, it kind of goes off on its own.

6             So, at that point that there is a form

7 that is established, it will have a control

8 number at the bottom, it will say OMB number and

9 it will have a date and so forth, a version and a

10 date.

11             MR. SAMPSON:  The reason I ask is, on

12 Subpart 170.6 information collection.

13             MR. GISHI:  Yes.

14             MR. SAMPSON:  Sorry, a Federal agency

15 may not conduct a response and we're not required

16 to respond to it, a collection of information

17 unless it displays a currently valid point.

18             MR. GISHI:  Correct, that's exactly

19 right, and in this particular case, and we'll

20 talk about -- please be mindful, when we get to

21 the this afternoon, there will be a portion, when

22 we talk about the specific areas that will
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1 require information collection and the purpose

2 for which  it is being collected.

3             Modification, we talked about that. 

4 There is two definitions that were removed and

5 these again, are applicable to just essentially,

6 the changing of regulations and the program

7 procedures.  

8             IRR, as Bob mentioned, is no longer a

9 term we use.  Program construction funds, it used

10 to be back in the day, that it was -- everything

11 was either construction or planning.  But since

12 2009 -- 1998, 2005, and previous to that -- or

13 2005 and recently in 2013, there are other

14 programs en route there, that deal with transit,

15 that deal with safety, the four -- the four E's.

16             These are not always necessarily

17 construction type of activities, but in order to

18 do that, that term was taken out and now, it's

19 basically the definition of TTP eligible

20 activities are what's identified in there.

21             So, try to get into more a universal

22 process, as opposed to just a single definition.
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1             The last one is Office of Self-

2 Governance.  Office of Self-Governance is an

3 office that's under the Secretary of the

4 Interior.  So, for that reason, anything that

5 applies to the Secretary of the Interior also

6 applies to the Office of Self-Governance?  Yes,

7 Howard?

8             MR. MERMELSTEIN:  Thank you, Leroy. 

9 Howard MERMELSTEIN.

10             Also among 170.5, it doesn't have a

11 reference number.  So, page 76-200 third column

12 over on the right.  

13             Tribal transportation facility also is

14 left out, not just ice roads, but also board

15 roads, and that means boardwalks needs to be

16 included under Tribal Transportation Facilities. 

17 Thank you.

18             MR. GISHI:  Thank you.  Comment?  

19             MS. BALTAR: Leroy, can you go back a

20 couple of slides?  Julie Ann Baltar with Bristol

21 Bay Native Association.

22             I don't know, can you explain the
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1 financial or fiscal constraint?  I think that's a

2 new term.  

3             The reason I'm wondering is because

4 how -- particularly around here, we just don't

5 have enough funds.  We were trying to start

6 projects.

7             I mean, we've -- the cost of

8 construction up here is so high, often times we

9 go in with the process of trying to get the

10 environmental or the design, the archeology done,

11 and then it's a matter of scratching and

12 searching, trying to get funds to actually build

13 these projects.

14             Would we be limited if we haven't

15 identified all of the funds that it would take to

16 build the project, before we can put it on the

17 tip?

18             MR. GISHI:  Okay, first and foremost,

19 that's a good question.  When we get to that part

20 in the regulations, we'll actually -- there will

21 probably be a little more discussion on that

22 clarification, particularly when it talks about
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1 the TTP, the Tribal Transportation Improvement

2 Program versus the Tribal Transportation Program

3 -- Transportation Improvement Program, and it's

4 really -- I mean, I have to feel for this

5 gentlemen who said, "You know, you guys are

6 giving us all these things," but we'll try to

7 make sure we clarify that there is a difference

8 there, and part of that process is associated

9 with those specifics documents.

10             So, we will cover that, but in no way

11 it is intended to be restricted.  I think at that

12 point, we'll be able to see how the TIP, the

13 Transportation Improvement Program can be

14 developed, so that it either is all inclusive or

15 specifically identifies those things that you

16 need to be able to do, that you want included in

17 your Transportation Improvement Program,

18 particularly if you're working with some other

19 public entity that needs to see that on there.

20             Then those are some replacements,

21 regarding terminology, simply because it's the

22 same -- trying to get a similarity, in terms of
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1 what was identified previously in the regs and

2 what is now being referred to, in terms of -- for 

3 instance, the IR inventory, as we previously knew

4 it, has now become the National Tribal

5 Transportation Facility inventory, again, because 

6 it's expanding to include more of those elements

7 that make up eligible transportation facilities.

8             Okay, are there any questions on that? 

9 Primarily, going back to that portion on the --

10 that we're talking about, as far as the

11 definitions.

12             A lot of those will re-occur, as we're

13 talking today, and hopefully, if it doesn't get

14 answered then, you will get clarification on some

15 of those things at that point.  

16             Any other questions?  Yes?   

17             MR. SOMMER:  Curtis Sommer from Native

18 Village of Tanana.

19             I've been with this program now for

20 four years, and it seems like every year we do

21 away with the name and put in a different name,

22 like I just got used to IRR, now it's getting
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1 changed again.  Got used to the old program, then

2 it got changed to MAP-21.

3             Who in Washington is thinking of these

4 names anyway?  Why don't we just keep the

5 original name, but add on these changes in the

6 programs, you know?   

7             MR. GISHI:  Good question.  Congress

8 is empowered to make laws and change laws.

9             So, all of these changes are a result

10 of laws which they've changed and they've

11 implemented.  MAP-21 and SAFETEA-LU being those

12 two principle laws that have primarily provided

13 the change, and I apologize for that.

14             As Bob indicated earlier, part of the

15 problem has been us, as an agency, catching up

16 with those laws, and so, this now, finally is an

17 effort to make sure that a regulation is

18 identified.

19             So, in the last two years, if you've

20 been running your program and you're saying IRR,

21 and someone has been saying, "No, no, it's TTP,"

22 and you're saying, "What is the deal here," it's
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1 because we're just catching up with that process

2 under this rulemaking.

3             So, from here on out, and when I say

4 from here on out, maybe it will last all of seven

5 or eight months, and then Congress may change it

6 again.  We will continue to call it TTP.

7             So, I really appreciate your concern

8 and empathize with what you're saying.   

9             MR. SOMMER: Well, that just goes to

10 reinforce my thoughts that we just have a bunch

11 of idiots in Congress.  

12             MR. GISHI:  Thank you for your

13 comment.  Yes, we've got a comment here.

14             MR. DUNN:  My name is Tom John and I'm

15 from the Newtok Village Council, in the 18th

16 century we're still dealing with cowboys and

17 Indians and special agents.  Thank you.

18             MR. GISHI:  Thank you.  Another

19 comment back there, Mr. Hope?

20             MR. HOPE:  Thank you.  Jerry Hope,

21 Transportation Director Tribe of Alaska.

22             Regarding the name, I know that when
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1 SAFETEA-LU is going through its process and there

2 was tribes that were going through the negotiated

3 rulemaking process, there was an effort, even at

4 that time, before SAFETEA-LU was implemented, to

5 change the name out of Indian Reservation, and

6 the reason why is because there is a number of

7 tribes that -- well, there's only one Federally

8 recognized tribe in Alaska that has a

9 reservation, and that's actually termed a

10 reserve.

11             I've been to Metlakatla a number of

12 times and when you get on the float plane dock,

13 it says, "Metlakatla Indian Reserve.  Welcome."

14             So, I don't know what the definition

15 difference is between reserve and reservation,

16 but that's what they term themselves.

17             But when SAFETEA-LU was implemented,

18 there were a number of tribes in the lower 48

19 that said, "Hey, tribes in Alaska don't even have

20 reservations.  Why are they included in the

21 Indian Reservation Roads Program?"  

22             So, I'm glad that there was a name
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1 change, even though there was a delay from

2 SAFETEA-LU to MAP-21, and get rid of the whole

3 Indian Reservation Roads Program title.  

4             What's in a name sometimes?  Sometimes

5 it makes a big difference, and we, in Alaska, are

6 worthy of implementing a Tribal Transportation

7 Program, just as the tribes in lower 48 are.

8             So, I'm glad for the name change. 

9 It's a little frustrating.  I understand and I

10 empathize, but sometimes a name can really trip

11 us up and have us tribes fight amongst ourselves,

12 where we don't need to.  Thank you.

13             MR. GISHI:  Thank you very much, Mr.

14 Hope, and that's a very good explanation.  Thank

15 you.

16             Any other comments or questions on

17 Subpart A?

18             Again, it's just -- it references the

19 applicability of the policies that are associated

20 with the program implementation.

21             Subpart B, another very short sub-

22 part, deals with program -- transportation



(202) 234-4433 Washington DC www.nealrgross.com
Neal R. Gross and Co., Inc.

68

1 program policy and eligibility, specifically the

2 three C's, coordination, collaboration and

3 consultation, and as we get started, it starts at

4 171.1.  

5             There are a process to make sure that

6 as part of this, that the activities under the

7 program, if you will recall in the old

8 regulations, and even prior to -- into MAP-21,

9 the reference to the eligible activities in the

10 statute was included in a section that we call

11 'Contracting with Indian Tribes'.

12             So, it said here are the eligible

13 activities that are associated with it.  What

14 MAP-21 is, you go to the very first part of the -

15 - that section of 202, it defines the definition

16 up front as to what the eligible activities are

17 in the program.

18             Of course, the process of making sure

19 that the safety funds is a program that was

20 implemented under -- uniquely under safety --

21 excuse me, under MAP-21.  We're including that

22 process and requires the process of consultation,



(202) 234-4433 Washington DC www.nealrgross.com
Neal R. Gross and Co., Inc.

69

1 coordination, and most of you have seen that

2 process over the past two years implemented, in

3 terms of requests for notification of funds

4 availability, and also, the funding award

5 selection notification.

6             If you go to 102 -- excuse me, 202,

7 it's combined into 101.  103, here is a little

8 bit of a wrinkle here, in that in the -- if you

9 go to that section and you look at it, there is a

10 -- there's two 103's.  There is 170.103 and then

11 right behind, another 170.103.

12             The first one should be 102 and the

13 second one of course is -- should be, as it is --

14 it's written.

15             The -- it's stated this way in the

16 table of contents.  If you go back to the very

17 beginning of that section, the table of contents

18 has it correct, has it 102, 203, and so forth,

19 but when they got to printed this up, that was a

20 little bit of an error.

21             If you look through this thing, you've

22 found, I'm sure, a number of errors and when we
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1 find them, we want to make sure we point them out

2 to you, and we're developing an errata sheet that

3 shows what that is, so we can bring that back to

4 the attention of the -- as long as -- along with

5 what Andy said, to the attention of OMB and in

6 some cases, to the Federal Register people who

7 publish this.

8             One-zero-three clarifies that

9 consultation is required before obligating an TTP

10 funds for direct service.

11             Basically, it's an agreement process

12 that allows tribes to be able to -- who under

13 direct service, to develop some sort of mechanism

14 to be able to work with BIA, so they can still

15 identify what is it that BIA is providing under

16 direct service for the tribe.

17             Most agree with the changes under 104. 

18 Likewise, 105 reworded for clarification

19 purposes, 106, 107, 108, no significant changes,

20 and I say no significant changes, it's important

21 -- Andy mentioned it, but we checked this morning

22 and we have done a side-by-side of the existing
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1 current regulation and this proposed -- Notice of

2 Proposed Rulemaking.  It is in two columns, and

3 we've lined up the sections by section number.  

4             So, if there is a 170.105 in the

5 previous regulations, we tried to put over

6 Section 170.105 directly across in the other

7 column.

8             Sometimes because of the way it's been

9 mentioned how it's been reworded and reformatted,

10 105 might be a whole different topic.

11             So, that side-by-side is not adjusted

12 by topic.  It's adjusted by the section numbers,

13 and what that allows you to do is, is if it

14 occurs somewhere else, it will generally occur by

15 itself with a different number, that is not

16 currently being used in the current regulations.

17             So, we checked that this morning, we

18 sent out an email, we'd really like to get that

19 out.  It's about 156 pages, 11 by 14, excuse me,

20 8 ½ by 14, so, it's pretty huge.  It's in a PDF

21 file format and you can go through, and of

22 course, it's searchable, so you can look for key
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1 words, if you need to.

2             So, keep that in mind, as you go

3 through this process.

4             One-zero-nine, State and Local

5 government shall, officials shall work with

6 tribes has been changed to 'will work with

7 tribes', and primarily there, that is a -- again,

8 a definition or a process change that was

9 incorporated by -- through the process of the

10 administration.

11             We have received and are receiving

12 comments on that, but keep that in mind.  It goes

13 back to the old concern of what actually has more

14 validity, what carries more weight, what is more

15 of a directive, as opposed to -- one or the

16 other.

17             So, that's the comments that we've

18 been getting out there on this particular one. 

19 But keep that in mind, that is the change from

20 'shall' to 'will'.

21             Comment here?

22             MR. TULIK:  Harry Tulik.  I'm from the
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1 Nunakauyak Tribe at Toksook Bay.  We have two

2 governments in our town, there is one city

3 government and tribal government, and we went

4 there and said, the tribes or the state and local

5 government, the local government does not mean

6 it's city government, have to work with our

7 tribe, or they must work with the tribe.

8             In our hometown, we tried to cooperate

9 with the other government to do this.  What needs

10 to be done?

11             MR. GISHI:  Good question.  The

12 question was, first of all, state and local

13 government, that is the -- the design there is to

14 include all governments associated in and around

15 Indian communities, tribal villages and so forth.

16             So, that would include everybody, but

17 the tribe, and so, when it's referring to -- so,

18 it's referring to everybody that's inclusive in

19 that process, and then the current Notice of

20 Proposed Rulemaking is changing from 'shall' to

21 'will', and so, that would be your comment, and

22 we've had discussion all along that process. Some



(202) 234-4433 Washington DC www.nealrgross.com
Neal R. Gross and Co., Inc.

74

1 say 'shall', some say 'must', others 'will', and

2 but no one has said 'may'.  

3             So, that's the difference because they

4 have different meanings to different people.  So,

5 and that's the whole process that we're here for,

6 is to get comment on that process.

7             MR. TULIK: Those are strong words,

8 'shall' and 'will', and the rest is kind of

9 there.

10             MR. GISHI:  There is some very good

11 discussion on the use of the word 'must'

12 throughout the regulation also.  So, you're

13 right.  Keep in that mind, when you're making

14 comments, yes, sir.

15             MR. JOHN:  I'm from the Newtok Village

16 Council.  'Shall' and 'will', can -- for someone

17 to do it?  What's the difference between 'shall'

18 and 'will'?

19             MR. GISHI:  The intent is, is to make

20 sure that it follows with what's identified in

21 the statute, and I think we've -- when we're

22 researching that, if you look in the statute, the
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1 Statute 134 and 135 of 23 United States Code

2 refers to, I believe, shall.

3             So, that's why we're getting comments

4 on that.

5             MR. JOHN:  How can we know the

6 difference?

7             MR. GISHI:  Like I said, it carries

8 different definitions, in terms of how people use

9 them, and we've heard both out there, but for the

10 purposes of here, it's been changed, and that's

11 why we're gathering comments.

12             MR. JOHN:  Thank you.

13             MR. GISHI:  Yes, we've got another

14 comment right next to you, okay.

15             MR. JOHN:  Vernon John.  I'm the TTP

16 coordinator.  

17             I'm kind of wondering how you're going

18 to get the State of Alaska to recognize local

19 tribes?  I mean, if you're not -- it's one of the

20 processes that we're having trouble with in

21 Alaska.  In fact, they're the only state in the

22 Union, Alaska is the only state in the Union
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1 doesn't recognize local tribes.

2             MR. GISHI:  Thank you.  Very good

3 comment in terms of -- and again, this is open

4 for discussion and comments, to just kind of talk

5 -- we could -- someone could look at that word

6 and say, "Work, what does that mean?"

7             Work means, send me a letter and say,

8 "This is what we're going to do," or does work

9 mean sitting down across the table and talking

10 about it?

11             So, these are things that we're hoping

12 to get comments on from you, regarding the

13 terminology that's in the regulation.

14             MR. BALTAR:  Bruce Baltar, Bristol

15 Bay.  A similar comment to the last point,

16 actually.  

17             In Section 170.105, it says that the

18 states have to consult the tribes in those areas

19 under Indian tribal jurisdiction, and I suspect

20 the State of Alaska would interpret that as

21 meaning they don't have to consult with tribes,

22 except for Metlakatla, because, well, you're --
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1 it's a very complicated area to get into tribal

2 jurisdiction, but we don't have reservations, and

3 I don't know if that directly tracks the statute

4 or not, but certainly, it would be better to have

5 something that said that at least in Alaska, that

6 included tribes in the locality where the project

7 is.

8             MR. HOPE:  Jerry Hope, Sitka Tribe of

9 Alaska.  On this one comment about 'shall' and

10 'will', first of all, is it right to assume that

11 the Federal government will use those

12 interchangeably or are they -- I know, I was just

13 looking up the definitions, and they -- they're

14 similar, but they're not quite the same.

15             So, I just want to understand what the

16 Federal government would interpret the word

17 'will' for the tribes, as opposed to 'shall', and

18 what the rationale is changing.

19             I know that there was regulation,

20 uniformity, in terms of language that was part of

21 the rationale, but I just really want to hear

22 what this -- what the distinct separate
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1 difference is in the definition from the Federal

2 government's definitions of those two words is.

3             Then finally, with that change, what

4 would the Federal government do in their effort

5 for the State and Local government officials to

6 work with tribes in transportation?

7             I know Andy is here, not to put you on

8 the spot, Andy, but he is with the State DOT, as

9 he had identified himself and perhaps, we could

10 encourage him to speak to that too.   

11             MR. GISHI:  Yes, that's a good point,

12 and I -- and that's the whole idea, is it has

13 different meanings, and we want to hear what you

14 feel the meaning of it is, essentially, from that

15 standpoint.  

16             We've got a comment back here, still. 

17             MR. HOPE:  Good, thank you.  I'm Jerry

18 Hope, again, Sitka Tribe of Alaska.

19             My comment is that 'shall' is

20 stronger, and the stronger it is, the better. 

21 Thank you.

22             MR. GISHI:  Thank you.  
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1             MR. SAMPSON:  Pat Sampson, OEC Bethel. 

2 Subpart B, secure meaningful tribal input, and

3 policy is to foster and improve communication

4 coordination among tribal, etcetera.

5             It's a good thing that you're meeting

6 with us and getting our input, but from where I'm

7 from, even the children back home speak our

8 native language, and so, thus our tribal leaders

9 speak the native language, and they don't speak

10 English and stuff.

11             So, for me to put this information out

12 to them, that's not really securing meaningful

13 tribal input from our real leaders, because a lot

14 of times, we are just representatives of our

15 people, and I know we're not the only one that

16 speak our native language.  There is others in

17 the lower 48 that speak -- their tribal leaders

18 speak their own native languages.

19             The only translations that I've seen

20 about any laws coming out from the government are

21 Spanish.  I haven't seen any native translations

22 of any proposed rules, and in case we wanted to
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1 reference that again, I wanted to bring that up

2 and put it on the record.  Thank you.  

3             MR. JOHN:  I second that.  Thank you.

4             MR. SOMMER:  My name is Curtis Sommer

5 from Native Village of Tununa.  

6             I have a comment on your 170.109,

7 State and Local government officials will work

8 with tribes.

9             I'm from Tununa and that's the first

10 village that pioneer ruled to riches and all

11 that, it's -- that the state is putting through

12 under rule now.

13             They have seem meetings in Tununa. 

14 They call it consultation sessions.  We have a

15 village corporation and the city, the

16 municipality, along with the tribe in Tununa, and

17 we told them what we wanted to have them put the

18 -- that road from Hot Springs to Tununa, and they

19 didn't like the route, so they worked the tribe,

20 the village corporation and municipality against

21 each other until they got what they wanted, and

22 after that, they quit communicating with the
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1 tribe.

2             MR. GISHI:  Thank you.  

3             MR. CHARLES:  Bob Charles with Knik

4 Tribe.  

5             Regarding the state and local

6 governments working with tribes, I think this

7 section and this language should reflect some of

8 the existing idea, that some tribes actually have

9 at this state, at the local and city governments,

10 and other local agencies, in regards to

11 transportation programs, and so, that reflects

12 our current understanding for inclusion of roads

13 into our inventory and our program -- our inter-

14 government agreements for construction and other

15 projects, as well as requirements with the state

16 and local government officials have to work with

17 tribes, in regards to NEPA on their construction

18 projects, development projects, but also Section

19 106 of the National Historic Preservation Act.

20             So, that language that relates to

21 those existing type of construction that we have

22 now should be included in this section.
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1             MR. GISHI:  Thank you.  Appreciate

2 that comment.  We have a comment here.  

3             MR. WILLIAMS:  Darryl Williams,

4 Ninilchik Council.

5             You know, it's interesting that this

6 'shall' and 'will' issue about defines

7 discriminating against tribes.

8             As you read through it, in the end,

9 you can make an appeal to the agency that you're

10 working with.  Our experience is similar to what

11 other people's experience here is, when you try

12 to ask the state to work with the state for

13 Federal programs, for example, like FTA, they

14 simply say 'no'.

15             That happened to us last year when we

16 were working on our transit project.  

17             So, I think somewhere in the language

18 we should actually have something that says --

19 that defines what happens when discrimination is

20 found in the rulemaking process.  Thank you.

21             MR. GISHI:  Thank you.  As we get to

22 the other parts of -- portions of the regulation,
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1 there are references to those kind of activities

2 regarding lack of maintenance on roads which

3 belong to other agencies.  So, when we get to

4 that, maybe that will answer some of those

5 questions there too, but very good comment. 

6 Thank you.  Yes?

7             MS. WESLEY:  Hi.  My name is Brooke

8 Wesley.  I'm with the Rainbow Cooperative

9 Association.  I have to leave, and I'm actually

10 up here for a different conference.

11             But I wanted to say thank you for

12 taking the time to hold this consultation.  I

13 think it's important.  I think it's also

14 important to keep in mind the audience that

15 you're speaking to.

16             It appears to me that many members are

17 -- do have a background or an expertise in

18 business, but many of them also have an expertise

19 in other areas, and maybe something that could

20 help these meetings become more efficient would

21 be to have like a tribal liaison to help those

22 that don't have a background in business,
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1 understand or simplify the terms, so the question

2 and answer period, such as this huge conversation

3 over 'shall' or 'will', and what not.   It's

4 easily understandable to those that may not have

5 experience in those areas.  Thank you.

6             MR. GISHI:  Thank you.  Thank you very

7 much.  Appreciate that.

8             Any questions?  Other questions?  If

9 not, no significant changes to 110.  Eligible

10 uses.  Yes?

11             MR. MERMELSTEIN:  Thanks, Leroy. 

12 Howard Mermelstein.  

13             Here, I'm waiting for you to click

14 over to the 112.  I have some concerns over the -

15 - about a lot of contradictions that start

16 basically, off of 112(e) purchase of construction

17 and maintenance equipment, unless approved by BIA

18 or Federal Highway.

19             One-twelve and 125 allows you to

20 purchase maintenance and construction equipment

21 without an approval.  

22             Appendix to Subpart B49 under
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1 construction goes back to asking for approval. 

2 Under Appendix 24 for planning, it doesn't

3 mention purchase.  It only talks about lease or

4 renting of equipment for planning activities. 

5             Most of us are in villages, not

6 connected by the road.  We're not going to lease

7 a four-wheeler or a snow machine or a truck. 

8 We're most likely going to purchase it, and

9 that's been obviously, left out.  Again, that's

10 Subpart B24 under planning.

11             Then we have the contradictions back

12 and forth.  Some sections say there is permission

13 required.  Others don't say there is permission

14 required.  So, it would be good if we could just

15 have some consistency across the board, whatever

16 it might be.

17             MR. GISHI:  Please, if you would, in

18 your comments, identify what those are, the back

19 and forth on those, because -- the consistencies. 

20 Thank you.

21             MR. MERMELSTEIN:  Do you want me to

22 restate them?
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1             MR. GISHI:  No, no, in writing.

2             MR. MERMELSTEIN:  Okay.

3             MR. GISHI:  That way it's part --

4 because that way, it's part -- we can understand

5 what it is that you're saying, and I mean, this

6 is important to know.

7             As we are identifying some of these,

8 these errors and things in there, we have

9 portions of a paragraph on the table that was

10 completely left out.

11             So, we'll point those out, but it's 

12 important to be able to identify those, as we go

13 along.

14             Eligible uses of Tribal Transportation

15 Program funds, includes a reference to that very

16 first 202, Section 202 in the Title 23 itself,

17 the code, and it identifies the uses of eligible

18 funds, or uses that are eligible for -- under

19 this program.

20             It references the Appendix A for this

21 sub-part and it has more detail, a listing of

22 eligible activities and making sure that those
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1 two are consistent, or at least they reference

2 each other, which I think what Howard is

3 referring to, in that process.

4             Section 112, delete reference to

5 maintenance activities from the list of

6 ineligible activities, and this is primarily

7 because this rule was passed in 2004.  In 2005

8 SAFETEA-LU changed the law and said maintenance

9 is eligible.

10             So, I mentioned that we're just

11 catching up with SAFETEA-LU and MAP-21, and so,

12 in part of this is -- it is an eligible activity,

13 so it was removed from that list.  

14             It clarifies that the purchase of the

15 construction and maintenance equipment under the

16 process, as indicated, must be approved by the

17 BIA and FHA.   Again, that approval process takes

18 on different types of activities, primarily, when

19 it's included in identifying how it's to be

20 included in a transportation improvement program,

21 which is the document referenced in the statute

22 that is required before any funds are expended
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1 under this program.

2             Section 113, 170.113, it clarifies the

3 process by which proposals for a new use of the

4 funds must follow, which includes an address of

5 the BIA or Federal Highway, depending on what the

6 new use is looking at, in terms of the Title 23

7 type of activity or a Title 25, meaning the codes

8 themselves.

9             There is an allowance for identifying

10 new uses, particularly since we're such in a

11 changing arena of transportation.  

12             When the Rulemaking Committee did

13 their work on this back in 2004, they took

14 everything that was eligible and -- in the first

15 part of Chapter 1, which basically applies to all

16 the programs that are available -- other programs

17 that are available to, under this Highway Trust

18 Fund program, and the Rulemaking Committee made

19 those eligible under this program.

20             Since then, some of those have

21 changed.  Some have changed in -- not only have

22 been consolidated, but some have been completely
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1 removed.  Others have been added.

2             So, what this tries to do is, is to

3 make sure that those are all-inclusive and if

4 there are some out there that are not clear, even

5 after the regulations are implemented, this

6 provision allows for that process to be able to

7 be taken up and reviewed for purposes of

8 inclusion.

9             As the new uses will be posted on

10 FHWA/BIA website, goes back to what Andy was

11 saying earlier, that administration has indicated

12 that there are certain provisions of information

13 material that they want us to put in the website,

14 for purposes of updating and making available,

15 and so, that's where we have to -- we reference,

16 as we look at the regulations right there.  It's

17 referencing that they will be found at those

18 websites.  Yes?

19             MR. JOHN:  About this Section 170.112,

20 regarding the purchase of construction or

21 maintenance equipment approved by BIA and Federal

22 Highway, and every time we -- since the money is
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1 getting really tight, and maybe we should -- 

2 if they can approve the heavy equipment for the

3 road projects, in the long run, that will save

4 some money for leasing or renting.  It costs a

5 lot of money to rent or lease equipment, and it

6 has to be sent out and it has to be sent back,

7 and like $300,000, when you can purchase it and

8 maintain that equipment and it will be useful for

9 the communities.

10             MR. GISHI:  Very good, and you're

11 absolutely right.  It varies from location to

12 location, there's some lower 48, obviously it's

13 different up here, in terms of barging equipment,

14 purchasing equipment, leasing equipment, and it's

15 very different, and that's basically why we want

16 to make sure that the comments are in here as

17 part of that process.  Thank you.

18             Subpart B again, continued use of the

19 TTP funds and coastal access roads essentially

20 states at 114 that all facilities in the National

21 Tribal Transportation inventory, which is the big

22 inventory of all eligible facilities, must be
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1 open and available for public -- for use, and

2 this is in accordance with what's in the statute

3 under the definition section of Title 23.

4             Identifies when a road may be

5 temporarily closed.  Describes the facility, how

6 a facility could be permanently closed.  This is

7 all reference to things that are associated with

8 activities that have to happen, usually as a

9 result of some external force or some external

10 process that requires the road no longer being

11 used for temporarily or permanently, depending on

12 the circumstances.

13             One-fifteen and 116 of 170, no

14 significant changes there.

15             Seasonal transportation routes, these

16 are sections that were previously in the

17 regulations and of course, they're updated here

18 for purposes of the new procedures and policies

19 and changes.

20             It combines, in this case, 117

21 combines 23, 24 and 17 from the previous -- the

22 current regulation, excuse me, to -- into 117. 
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1 It clarifies that the Tribal Transportation

2 Program funds can be used on seasonal

3 transportation routes that are included in the

4 inventory.  

5             Again, of course, if they're -- if

6 they're in the inventory, that means they're

7 eligible.  So, it's important that they be in the

8 inventory.  That's a critical part of the

9 process.  Yes?

10             MR. JOHN:  My name is Tom John.  I'm

11 from Newtok Village Council.  We're a new or

12 recognized tribal government.  We have accounts

13 with the old government, not for this -- not for

14 tribal transportation facility inventory.

15             Is that previous plans that are

16 included in the inventory and today, I'm kind of

17 new with this, and I don't know what the previous

18 Council put in the inventory, will it affect us,

19 if we don't have any plans at this time?  Thank

20 you.  

21             MR. GISHI:  Very good question.  How

22 -- what is the status of the NTTFI?  
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1             It's a very live dynamic system that

2 is updated through long-range transportation

3 plans, through tribal actions, both -- in some

4 cases, can be removing and in some cases, can be

5 adding.  But the process is designed to work as a

6 live process to always identify the needs of

7 specifically, the tribes that are out there, that

8 are associated with transportation -- with the

9 eligible activities associated with

10 transportation.

11             So, that's a very good question and

12 again, it's taking on more and more and we're

13 seeing a lot more activities included in there. 

14 We've got another question?

15             MR. MERMELSTEIN:  Howard Mermelstein. 

16 So, for 117, we're talking about the seasonal

17 roads.

18             Again, ice roads are kind of left off

19 of there, and it says to flop over to 170.454 for

20 definitions and more defined usage, and in doing

21 that, it talks about only standards that have

22 been previously approved by BIA or Federal
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1 Highway.

2             You did not have standards for ice

3 roads up on your website.  We have -- I have

4 provided those to Sheldon and others, many times

5 over the last six or seven years.

6             So, I'd like to see that those, and

7 the standards that we've provided have been the

8 Army Corp of Engineer standards for ice roads. 

9 So, I'd like to see those included for the

10 definition.  Those are certainly seasonal roads.

11             The other --

12             MR. GISHI:  Excuse me.  When you say

13 definition, included in here or included in the -

14 -

15             MR. MERMELSTEIN:  Included in the --

16             MR. GISHI:  -- in the website?

17             MR. MERMELSTEIN:  Well, included in

18 here, and this -- and certainly, under -- in 454

19 --

20             MR. GISHI:  Okay.

21             MR. MERMELSTEIN:  -- when you get into

22 the standards and then in Part -- in the second
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1 part of that, the other thing mentioned here is

2 that you have to have right-of-way easement or

3 use permit.

4             So, now, the ice roads, and this was

5 the long-going issue before we were able to get

6 the first one in, they go down the river.  You're

7 not really getting a right-of-way or a use permit

8 for the river.  

9             So, that needs -- also 117(b) should

10 be clarified, something needs to be put in here

11 to allow for ice roads, because the tribes are

12 taking the responsibilities for those, you know,

13 those roads and those are transportation

14 corridors in Western Alaska and most of the

15 interior, where we're frozen seven or eight

16 months out of the year.

17             MR. GISHI:  Thank you.  Thank you for

18 your comment.

19             Going back to again, seasonal

20 transportation routes, which are included in the

21 NTTFI.  Required design standards for ensuring

22 health and safety to the traveling public, and
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1 that of course, a comment that we just received

2 was on that, and the TTP housing access roads. 

3 Yes?

4             MS. BALTAR:  Hi.  Julie Ann Baltar

5 with Bristol Bay Native Association.

6             I have a comment to 170.114.  I don't

7 know if -- perhaps, you went through that.

8             I notice that under Item 3(b), it has

9 a couple of comments about closures, and if I

10 look at (c), it says, "The Tribal Transportation

11 Facility owned by a tribe or the BIA may be

12 permanently closed, only when the Tribal

13 government and Secretary agree."

14             "Once this agreement is reached, BIA

15 must remove the facility from the National Tribal

16 Transportation Facility inventory and it will no

17 longer generate funding and be ineligible for

18 expenditure of TTP funds."

19             My comment is, isn't that inconsistent

20 with current law?  I thought that the road

21 inventory was based on whatever it was in 2012,

22 and that's how the funding is currently
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1 generated, whether you change the inventory at

2 this point or not, it doesn't affect the funding

3 formula.

4             MR. GISHI:  Very good.  Thank you. 

5 Thank you.  That was a good comment.  

6             Any other comments before we go on? 

7 Yes, Jerry?

8             MR. HOPE:  I have a question, but

9 before I ask that, I know at Sitka, we don't have

10 those kinds of seasonal routes, in terms of ice

11 roads or snow machine use on the rivers.

12             But I wonder, a show of hands, how

13 many do have seasonal routes, and of those, I

14 wonder, are those seasonal routes from one year -

15 - one winter to another or over a 10 year period

16 always the same or do they vary a little bit?

17             MR. JOHN:  Vary.

18             MR. HOPE:  Yes, see, thank you, and

19 so, I guess that's what we need to include in the

20 comment about seasonal routes, because they vary,

21 because I know solid roads and bridges basically

22 are static from a long period of time.
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1             So, if they vary, is there -- pardon

2 me for not knowing the answer to this, but I

3 think that they need in the seasonal

4 transportation routes, need that consideration

5 for the routes that vary over a period of time.

6             MR. GISHI:  Thank you.  

7             MR. SAMPSON:  Pat Sampson.  OMC

8 Bethel.  So, ice roads vary around the thin ice

9 and what not, but over land, seasonal roads are -

10 - or over land, seasonal dog trails in between

11 villages do not vary.

12             So, across the tundra, across the

13 land, that would clearly travel through the

14 winter.  Those are always the same, but the

15 travel on the river depends on the thickness of

16 the ice.

17             MR. MERMELSTEIN:  Howard Mermelstein. 

18 Just quick comment on the 170.114, which Julie

19 mentioned, and so, I guess this needs to be

20 clarification, maybe for Andy and Viv.

21             But the -- while MAP-21 does lock in

22 what you received as funding and road inventory
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1 for how funds are generated into that 80/20,

2 60/40 the split formula, that MAP-21 also calls

3 for road miles to be counted on that other half

4 of that split formula.

5             So, if a road is dropped from the

6 inventory, why would those road miles continue to

7 count?

8             So, that section probably needs some

9 clarification because you would have the road

10 miles that drop.  Thank you.

11             MR. GISHI:  Thank you.  As I said,

12 that's a good comment.  Comment?  

13             MR. JOHN: Vernon John for the Council. 

14 I'm the TTP coordinator.

15             On 170.117, it said that funding for

16 seasonal.  I got a question.

17             When you put in your LRTP, it's mostly

18 meant for roads, and then in interior Alaska,

19 we've got trails for snow machines and four-

20 wheelers and stuff, so, you pretty much don't

21 have the sides of the roads to measure.

22             So, I think we need some kind of
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1 system that would help the people on the interior

2 Alaska to get more funding for that.  You can't

3 drive a truck down the trail.

4             MR. GISHI:  Thank you very much.  I

5 understand that, and Sheldon will be talking a

6 little bit about that later.  So, keep that in

7 mind, when he goes into his presentation on that.

8             Access roads, no significant changes

9 there.  Keep in mind that as we're going through

10 this process, the idea, as Andy stated, was to

11 keep as close as we could to what was in existing

12 regulation and allow for the changes of -- in

13 terms of procedures and things that have changed,

14 as a result of the technology, a number of

15 things, but primarily, because of the laws.

16             So, when you're seeing these things

17 and you bring them up, that's important, and

18 thank you for that.

19             Toll ferry and airport facilities. 

20 There is a table in there at 170.120.  It just

21 adds Federal Highway agreements to that table,

22 again, consistent with what we're saying at the
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1 very beginning.

2             Make sure that all of those

3 possibilities are there.  On 121, no significant

4 changes and 122, clarifies how TTP program funds

5 or Tribal Transportation Program funds can be

6 used for airport access and maintaining airport

7 facilities, because we do get that question a lot

8 through the years.  So, that's included for that

9 purpose.

10             Recreation, tourism and trails,

11 basically talks about updating references to

12 possible funding sources.  Again, a lot of

13 programs were consolidated under the -- excuse

14 me, MAP-21.  They may not completely be

15 eliminated, in terms of the activity itself, but

16 in name, they may have been eliminated.  This

17 tries to update it, so that we have identified

18 those funding sources also.

19             The 124 clarifies ways that tribes can

20 obtain these recreation trail funds.  We can't

21 get away from that happening, and making these

22 titles.
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1             On 125, significant changes and 120 --

2 no significant changes.  It clarifies that roads

3 cannot built in designated wild areas and for

4 Indian country, there is only one location in the

5 lower 48 where that -- there is a regulation that

6 says we can't built roads in that location, and

7 that's on the Wind River Indian Reservation.

8             Otherwise, pretty much everywhere

9 else, with of course, obviously, going through

10 the normal procedures of public involvement and

11 things where roads can be built.

12             But in most cases, it's not even a

13 possibility that it's -- Congress has restricted

14 that and -- in that one particular area.

15             Highway safety functions, in general, 

16 170.144 and 145 have been replaced with

17 basically, procedures that outline the TTP safety

18 funding set-aside that was established under MAP-

19 21, and is found in 202(e) in the law itself, in

20 the statute.

21             One-twenty-seven provides what funds

22 are available for safety activities.  Again, this
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1 is the one set-aside that was added to the

2 program as two percent from the -- that comes off

3 the top, for purposes of funding tribal projects

4 that are associated with those activities we

5 refer to as the four E's, engineering,

6 enforcement, emergency response and education,

7 helping to be able to bring that awareness of

8 safety into projects that are out there.

9             One-twenty-nine, the TTP safety fund

10 will be received, basically, it outlines the

11 whole notice of funding ability process, and 130,

12 it describes how a tribe could obtain non-TTP

13 funding for safety projects and activities, as

14 there is only a limited amount of funds.  It's

15 two percent that are out there.  It's a -- the

16 application process and as a result of that,

17 sometimes projects are much bigger than what is

18 available or what will be granted or funded.

19             What this does, it provides other

20 locations, other programs that tribes can refer

21 to, if they're looking at financial support for

22 portions of the project.
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1             We've got some comments here.  

2             MR. CHARLES:  Yes, Bob Charles at

3 Tribe.  

4             One safety issue that we're trying to

5 contend with, that's not really clear in the

6 current rules right now, that allows us to use

7 Tribal Transportation Program funds or safety

8 funds for dealing with vehicle collisions out in

9 the -- where we have an area, with other places.

10             But for us, it's a problem what we

11 have to deal with.  It's a pedestrian safety

12 issue, as well as a vehicular safety issue, to

13 deal with the hazard, to mitigate the hazard, and

14 also to provide safety for vehicles out there, so

15 to decrease that number of vehicle collisions,

16 and that's not something that's real clear in the

17 rules, that allows us to do that.

18             But we want to be able to have that

19 flexibility to determine what that type of

20 safety, transportation safety issue is, and how

21 we could deal with it.

22             MR. GISHI:  Very good comment, and
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1 just to point out, there are people that work in

2 the safety program, that can help you through

3 those issues, and one of them, again, may just

4 involve make an application for those projects

5 and then getting responses, based on that

6 process, but thank you.  Yes/

7             MR. JOHN:  My name Tom John from

8 Council.  Are these funds based on competitive or

9 is it equally shared across Alaska?

10             MR. GISHI:  Thank you.  Very good

11 question.  Are these funds -- basically, is it

12 competition or competitive?

13             These funds are available to every

14 tribe and in fact, we have a number of tribes who

15 have received multiple awards in the same year,

16 because they were doing maybe an enforcement

17 project, as well as an education project, in

18 terms of notifying the public.

19             So, it's out there, but it's based on

20 application.  It's reviewed based on its own

21 merits, and so, from that standpoint, there are

22 always more projects than there are funding,
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1 obviously, we know that.

2             But the whole idea is to make it

3 available to everybody and eventually, it does

4 get to people, in terms of the projects

5 themselves.

6             MR. JOHN:  But if I'm not educated or

7 limited English proficiency, next 20 years, will

8 I be behind or should I be more educated and not

9 be left behind?  Thank you.

10             MR. SPARROW:  Bob Sparrow.  Federal

11 Highway.  The funds are available to all

12 Federally recognized tribes, but there is a

13 notice of funding availability or a NOFA that's

14 issued, and a call for projects.

15             So, those projects, and we'll talk

16 about this later this afternoon, those projects

17 are looked at on the merit, and it is

18 competitive.  It is -- I don't want to say it's

19 discretionary, but it's a competitive type

20 program.

21             The last two years we've gotten $27

22 million worth of applications for $8.6 million of
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1 funding.

2             So, not everyone gets their project,

3 but the funding is available to all tribes, to

4 compete for it.  I guess that's the easiest way

5 to put it.  We'll talk more about that this

6 afternoon.

7             MR. JOHN:  Thank you.  

8             MR. GISHI:  Yes.

9             MR. TULIK: My name is Harry Tulik.  We

10 have an airport in Toksook Bay, and it's -- the

11 land is owned by the state.  They are responsible

12 to maintain the airport.

13             There is a road going up away from the

14 airport to the main tower, and it goes away, and

15 how can a tribe work with a state to improve the

16 access to the airport?

17             We've been asked a few times, and

18 they'll do it and there is never a comment to

19 improve access to the airport, and it takes a lot

20 for them to fix it.  What can the tribe do?

21             MR. GISHI:  Well, as you indicated,

22 these -- this section describes exactly what
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1 you're talking about.  Those activities are

2 eligible and maybe they're not aware of it.  I

3 don't know.

4             Part of the process is to make sure

5 that -- and hopefully as these regs are out

6 there, that people are -- become familiar with

7 it, as to what's eligible under the program, but

8 it is an eligible activity, in terms of getting

9 another entity to respond, that of course, is a

10 process that, if it was easy, we wouldn't all be

11 here.  So, we certainly appreciate your concern. 

12             As we go along, transit facilities,

13 big change in basically, T21.  Two simple words

14 in the list of eligible activities, and that was

15 transit facilities.

16             Since then, we've seen some major

17 changes.  We've seen a program established under

18 the FTA, a grant program designed specifically

19 from a formula to provide transit funds to

20 tribes, again, based on a notification and

21 application process.

22             Section 132 describes that process
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1 there, makes that available, because it is

2 consistent with transit program, facilities that

3 we're talking about under the TTP and

4 specifically in this case, can be used to

5 supplement and would be part of that process.

6             One-thirty-three identifies that TTP

7 funds can be used to satisfy the local match. 

8 Again, that's important because not all programs

9 have that flexibility of using their funds as a

10 local match.  Yes?

11             MR. HOPE:  Jerry Hope.  Sitka Tribe of

12 Alaska. 

13             Just an 'at a boy' agreement comment

14 on 170.133, identifying that TTP funds can be

15 used to satisfy local match requirement for the

16 various Federal transit program funds.

17             It's appreciated, as well as the

18 following Section 134.  I have some comments. 

19 When it gets down to the funding formula there.

20             MR. GISHI:  Thank you, and again,

21 these are questions that have been coming up and

22 have been resolved, as much as we could on the
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1 regional basis and individual tribal basis, but

2 it's good to have it here in regulation, because

3 it explains it.  Yes?

4             MR. STEVIG:  Gary Stevig, Chickaloon

5 Village.

6             For 170, what is that, 133, there is

7 reference to Federal transit funds towards the

8 end for the match dialogue, and I have to keep on

9 looking this up, almost yearly and giving out

10 copies consistently, indicating that these

11 program funds lose, to some extent, that Federal

12 designation and cane be used for match with other

13 Federal programs, and I've had other Federal

14 agencies come back and argue this very point that

15 they've pointed in this particular section of the

16 regulation that it's transit specifically only.

17             So, then I would have to get in the

18 regulations and look it up elsewhere to have that

19 all-inclusive statement.  

20             So, I just wanted to make that

21 statement.  Thank you.

22             MR. GISHI:  Thank you, and it's --
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1 that's really, becoming familiar with the regs is

2 important part of understanding, because there

3 are other references to other programs, where TTP

4 funds can be used for local match, and sometimes

5 you have to bring the whole kitchen sink, when

6 you sit down with folks to talk on that.

7             MR. MERMELSTEIN:  Howard Mermelstein. 

8 I'm going to add onto what Gary said, because I'm

9 having the same issue.

10             There's only probably handful of us

11 here that operate transits and with the killing

12 of the transit formula, we've had to use TTP

13 funds.  

14             We applied for state money and the

15 state requires tribes that are asking for 5311

16 rural transit funds to provide a 47 percent match

17 of what you need.

18             However, when it comes to the TTP

19 funds, they take these off the top.  So, if you

20 need $200,000 to run your program, and you show

21 them that you're going to put in $75,000 from TTP

22 funds, then you still need to provide 47 percent
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1 of $125,000 balance that is left, and that's what

2 Gary is alluding to, and it's a real issue here,

3 with getting the state 5311 funds because they

4 take these TTP funds off the top and don't let

5 them -- let us use it as a true match, the way

6 the law has stated.

7             So, whatever help we can in clarifying

8 that would be great.

9             MR. GISHI:  Thank you.  That's good to

10 know.  I didn't know that that was happening. 

11 Yes?

12             MR. STEVIG:  Gary Stevig, Chickaloon

13 Village.  Just a quick note.  

14             On that state 5311 funding, the state

15 is requiring a sovereignty waiver and in the old

16 regulations, there was one process that I was the

17 first in the nation to do, and I'm not sure if

18 anybody else followed it, but I had requested

19 that the State of Alaska give the 53 funding back

20 to FTA and have it allocated through FTA, then

21 there wasn't a sovereignty waiver, but I had to

22 develop two additional components with that, with
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1 that agreement through FTA.

2             One was civil rights Title 6 program

3 and limited English proficiency was the other two

4 components when you're dealing with transit funds

5 from the state.  Thank you.

6             MR. GISHI:  Good to know. 

7 Coordinating Committee, last part here.

8             We have a Coordinating Committee. 

9 It's a committee of tribal representatives that

10 were established basically, under the first set

11 of regulations through the Notice of Proposed

12 Rulemaking.  

13             The idea of the Coordinating Committee

14 is to continuously have tribal input into the

15 implementation of the regulations.  Many of the

16 changes that you're seeing as part of these

17 regulations are a result of that Coordinating

18 Committee, in terms of addressing those specific

19 issues and when they move around to different

20 areas in the country, they will be gathering as

21 much information, and of course, that process is

22 a continuous process.
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1             The difference here is primarily that

2 currently the structure is, is there's 12

3 primaries and 12 alternates.  Only the primaries

4 can vote.  An alternate can join in, if the

5 primary is not there, and with the implementation

6 of this process, the committee made it very clear

7 that they wanted to have the alternate, all the

8 meetings, as much as possible, but the process of

9 the business involved only the 12 primaries.

10             In this -- the regulations here,

11 working with the Coordinating Committee,

12 reference to an alternate has been removed.  So,

13 the committee essentially is 24 primary committee

14 members and the voting process, the election of

15 officers and all of that is applicable to that.

16             So, primarily that is -- this

17 eliminates that reference to that alternate and

18 makes them a -- the permanent, or in this case, a

19 primary committee member.

20             Of course, clarifies that it must be

21 tribal officials or employees, updates to

22 election teams.  When we first got the process
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1 started, we had to get started somehow.  It's in

2 motion now.  So, there's no longer a need to

3 reference how to start the committee up.  It's

4 pretty much continuous at this point.  Yes?

5             MR. MERMELSTEIN:  Howard MERMELSTEIN. 

6 One-thirty-six.  This has been an ongoing issue

7 and in some cases, especially in this region, we

8 don't really get to see all the information to be

9 disseminated, based on the cost.

10             So, if you're going to go through

11 rehashing these to, you know, new rules, I think

12 there is something that needs to be added in

13 here, that these committee members are going to

14 be given, you know, either financial or waiver

15 labor assistance in disseminating that

16 information.  

17             It's a huge cost, if you try to get

18 something out to, you know, every tribe, and I

19 know Sam hasn't been able to do it here, because

20 he's got the TTIP and the BIA office to work

21 with, and even then, we don't see everything that

22 goes on in the committee.
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1             Obviously, you know, I do, but I mean,

2 I've been in every meeting, but one.  

3             So, if we're going to have that in

4 there, it needs to maybe come with some support. 

5 Thank you.

6             MR. GISHI:  Thank you.  One-thirty-

7 seven.  Comment?

8             MR. HOPE:  Jerry Hope, Sitka Tribe of

9 Alaska.

10             About 136, I also wanted to weigh in

11 about the need for, I guess further

12 dissemination, or perhaps, the budget support for

13 the dissemination and coordination with the

14 Federal Highway and the BIA with the

15 representative for that area.

16             It seems to me, just it's really hard

17 to track that.  I do not go to those meetings.  I

18 try and track what activities come out of them

19 though, but it seems to me, I have to go to other

20 sources sometimes and really work at it.

21             It would be really helpful if we used

22 the ListServ from the Bureau and from Federal
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1 Highway, that could help disseminate the

2 information from that area's representative. 

3 Thank you.

4             MR. GISHI:  Thank you for the comment. 

5 On 137, the committee basically establishes how

6 the meetings are to be scheduled, and it's just a

7 matter of logistics here.  Make sure that the

8 committee members and the public knows in

9 advance, when the public meetings are going to be

10 held.

11             Of course, the one big thing that kind

12 of sticks its ugly nose in there is, we don't get

13 all of our money at one time, and we're living

14 under CR's and that almost becomes impossible.

15             But the idea is, just to make sure

16 there's a list out there that people have some

17 understanding throughout the year of when those

18 meetings are going to be held and where.

19             The TAC's, the technical assistance

20 centers established under actually ICT of 1991,

21 this continues to be a process.  

22             In this case, 138 provides the



(202) 234-4433 Washington DC www.nealrgross.com
Neal R. Gross and Co., Inc.

118

1 description of the centers.  We refer to them as

2 T-TAC centers, and where additional information

3 can be found.  

4             Most of you know that the centers are

5 under a cooperative agreement with the Federal

6 Highway Administration.  That's for the authority

7 of this.  So, any coordination relative to

8 implementation with the centers is handled

9 through the Federal Highway Administration, but

10 this is here because it simply is important to

11 note as to what the centers are and where

12 information can be found on it.

13             This is one of the ones that they

14 asked us to move it, but we're pretty adamant

15 because funding for these centers comes from the

16 TTP program.  So, we're able to get that back

17 into the regulation.

18             Appendix A to Subpart B, this is

19 corrected to show the current statutory

20 references, in terms of -- there is a lot of

21 references in there, as I mentioned, that have

22 been changed, that have been modified, have been
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1 moved or have been eliminated.

2             So, this goes to the process of making

3 sure that those statutes, those references and

4 the regulations check out.

5             Eliminates duplicated entries and

6 added as part of the -- the eligibility purchase,

7 leasing and renting of equipment as eligible. 

8 States that equipment purchases must be

9 accompanied by a cost analysis, and that's where

10 it's important, someone had made reference to the

11 cost of lease/purchase as opposed to purchasing.

12             This is where you would do that, be

13 able to show that that process is there.  It's an

14 effort to be able to make sure that the funds are

15 utilized in a manner that necessitates basically,

16 a function that is economically feasible and it

17 works.  So, it isn't costly, but it is the best

18 alternative.

19             Okay, Subpart C, any questions?  I got

20 two people saying break.  I have another.  Good,

21 you want to keep going?  Thank you.  I've got a

22 good comment.  Let's keep going.
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1             MR. SPARROW:  All right, Subpart C

2 talks about the Tribal Transportation Program

3 funding.  It really talks about the funding

4 formula and how the funds are distributed.

5             So, the thing to remember with all

6 this is MAP-21, Congress told us what the new

7 funding formula is going to be, and it took away

8 the funding formula that was negotiated through

9 or developed through negotiated rulemaking.  

10             So, as a result of that, if you look

11 at Subpart C is the existing 25 CFR 170, there is

12 all sorts of references and calculation formulas

13 and tables and cost tables that were associated

14 with that old formula, that are no longer part of

15 the new formula and because of that, they've been

16 eliminated and they're no longer in 25 -- the

17 NPRM or proposed not to be in 25 CFR 170.

18             So, you know, as this says, this

19 includes the population adjustment factor, the

20 relative need distribution formula, the cost

21 tables.  They've all been removed and in essence,

22 what this part now is basically, cut and paste of
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1 the statutory language that was in MAP-21 and is

2 now part of 23 USC 202.

3             So, if you look at 170.200, it

4 describes how the TTP funding amount is

5 determined.  It talks about the set-asides.  It

6 talks about the transition.  

7             So, if you look at the reg itself, it

8 identifies that there is a set aside for

9 planning, bridges, which we talked about earlier,

10 that was a set-aside back in, you know, 1999 and

11 2000 under T21, became its own program under

12 SAFETEA-LU, is now a set-aside again under MAP-

13 21.

14             So, it talks about bridges.  It talks

15 about the new safety -- tribal safety set-aside. 

16 It includes the administrative expenses set-

17 aside, the program management and oversight funds

18 and it also discusses, briefly discusses the

19 tribal supplemental program, and we'll talk a

20 little bit more about that in a minute.

21             So, it says after determining those

22 set-asides, then you take the formula, which they
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1 talk about in the next section, but in this

2 section, they also talk about the transition.

3             Congress, when they put the new rule

4 into effect, or when they put the new funding

5 formula in effect, they transition it over a

6 four-year period.

7             So, it references the tribal shares

8 that the tribes received in 2011 under the old

9 formula, and that becomes the first year, 80

10 percent of the money was distributed based on

11 those tribal shares that you all received in

12 2011, and only 20 percent of the money, or the

13 remaining money actually went to this new funding

14 formula.

15             In 2014 -- that was in 2013.  In 2014,

16 the second year, the new formula now is 40

17 percent and the old tribal shares that you

18 received in 2011 was only -- distributed 60

19 percent of the money.

20             This year, we're in the third year of

21 a transition and that old formula of tribal

22 shares only has 40 percent of the funds dedicated



(202) 234-4433 Washington DC www.nealrgross.com
Neal R. Gross and Co., Inc.

123

1 to it, and the remainder to the new, and next

2 year will be 20 percent.

3             So, over the four-year period,

4 Congress is transitioning out to old funding

5 formula and transitioning in the new funding

6 formula.  So, this goes to explain all of that.

7             Two-zero-one talks about the new

8 formula itself and the new factors of the

9 formula.  So, 201 is in essence, cut and paste

10 right out of the law from Congress.  Twenty-seven

11 percent in a ratio of the total eligible road

12 mileage in each tribe, bears the total eligible

13 road miles.

14             So, it's kind of a percentage of how

15 many miles you have in the inventory that meet a

16 certain criteria, as compared to the national

17 mileage, and the inventory that's used for these

18 miles or eligible miles, if they're BIA or tribal

19 miles in the inventory, it's whatever was in the

20 inventory in 2012.

21             If they are not BIA or tribal miles,

22 they are what was in the inventory in 2005. 
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1             So, all of the mileage that you've

2 added, that are non-BIA or non-tribal miles since

3 2005, they're in the inventory, and you're

4 eligible to spend Tribal Transportation Program

5 funding on them, but they do not generate funding

6 for your tribe.

7             If you've got BIA or tribal miles in

8 the inventory, it's whatever was in there in

9 2012. 

10             So, if you've added BIA or tribal

11 miles since 2012, they too are eligible to have

12 funds spent on them, but they are not generating

13 any additional funds for you.  So, that's the way

14 Congress set that up.

15             So, with regards to the mileage,

16 although there is about 150,000 miles of road in

17 the tribal transportation facility inventory,

18 there is only about 60,000 miles or so that are

19 actually used in this calculation, that meet the

20 eligibility requirement established by Congress.

21             The second factor is the tribal

22 population, and those are the NAHASDA numbers
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1 that are updated by HUD and provided to BIA every

2 July.  So, that factor can in deed change every

3 year, as your tribal population changes.

4             The last 34 percent or the last factor

5 of the funding formula talks about what we call

6 historic shares.  It divides the money up amongst

7 the 12 BIA regions and then it's -- your

8 percentage is whatever your tribal share

9 percentage was over a period of time between 2005

10 and 2011.

11             You know, what was your percentage in

12 that time, compared to the overall percentage of

13 the funds -- or the overall percentage of the

14 rest of the tribes in the region, and you get

15 that particular share of that funding for them. 

16 That's the funding formula.  

17             In addition to that, in 170.202 it

18 talks about the supplemental program, and

19 Congress again, even though they're transitioning

20 over a four-year period from the existing funding

21 formula to the new statutory funding formula,

22 they've also included what they're calling a
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1 tribal supplemental funding, and that's another

2 pot of funding and it describes in the law and

3 it's in the regulation, right out of the law, how

4 that funding is distributed, and the intent of

5 that is to try to offset any negative impacts of

6 the new formula, as compared to what the tribe

7 received in 2011.

8             So, it's using 2011 as a baseline, and

9 if you're being negatively impacted by this new

10 formula, these supplemental funding funds are

11 made available to the tribes through the region, 

12 to help not minimize, but reduce the negative

13 impact of the new formula, and the law -- and in

14 the regulation, it describes how those funds are

15 made available.  Yes?

16             MR. THOMAS:  Sam Thomas from Craig

17 Tribal Association.

18             Bob, with all this going on, do you

19 guys have a backlog?  I know there is supposed to

20 be some kind of an unmet need chart up there, of

21 what the backlog of not only road maintenance,

22 but transportation dollars out in Indian country.
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1             It seems like by changing all these

2 formulas around like this, nobody is keeping

3 track of who is on first and who is on second.

4             MR. SPARROW:  Well, Mr. Gishi, the

5 current backlog in the tribal transportation

6 program is approaching $60 or $70 billion, and we

7 have to go in and look at the cost and look at

8 the needs of the program, and make that

9 information available to Congress every year.

10             MR. THOMAS:  Okay.

11             MR. SPARROW:  Okay, 170.203 describes

12 how the tribal transportation planning funds will

13 be distributed, and really, this section itself

14 didn't change.  It's one of the few sections in

15 this sub-part that stayed the same, but it is

16 updated to reflect the new references and include

17 Federal Highway, as one of the agreement

18 mechanisms.  Yes, Julie?  

19             MS. BALTAR:   Back on the supplemental

20 funding -- this is Julie Baltar with Bristol Bay

21 Native Association.

22             I find the statutory language on that
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1 section almost impossible to understand.  I mean,

2 I understand how it's divided down to the

3 regions, but I don't know what kind of formula

4 you use to figure out how it's then further

5 distributed down to the tribes.

6             Is there any additional information

7 that helps to explain that, and I'm sort of

8 wondering what would happen if additional funds

9 were made available to the Tribal Transportation

10 Program, because I know that that supplemental

11 funding increases if the program has an increase

12 in funding.

13             MR. SPARROW:  If the program as an

14 increase in funding, yes, there would be more

15 money made available to this.

16             It's a good comment.  We can go in

17 there and see if we can better explain it, as to

18 exactly how it's being carried out, as proposed

19 to -- and we are carrying it out in accordance

20 with the statute.

21             But let's get it maybe into plainer

22 English. 
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1             MS. BALTAR:  Now, because the statute

2 is very confusing to try to understand.  

3             MR. SPARROW:  Very good.  Thank you. 

4 The last line -- so, we talked about the Tribal

5 Transportation Planning, the set-aside.  

6             This general statement here, "All

7 references to the IR high-priority projects has

8 been removed."  

9             Again, this was removed by

10 Congressional action in MAP-21.  The program is

11 established, as I said earlier, as a set-aside --

12 not as a set-aside, as a standalone program,

13 funded through the general funds.  It is not

14 funded through the Highway Trust Fund.  It is not

15 part of the Tribal Transportation Program.

16             So, because of that, everything that

17 was in Subpart C that relates to the high-

18 priority program has been removed.  There is one

19 question and answer, the very last one of the --

20 of the NPRM and Part 900, that references the

21 high-priority projects and where it can be found.

22             One-seventy-point-two-zero-four. 
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1 Pardon me, going through, I'm not used to having

2 -- I'm sorry, 170.204 talks about restrictions on

3 the funds for MAP-21, and it states that tribal

4 transportation funds can only be expended on

5 activities and projects that are identified in

6 the Appendix to Subpart B contained on an

7 approved TIP.  Pretty much, how things have been

8 operating for a long time.

9             The activity and the projects have to

10 be on an approved TIP, and those activities,

11 those eligible activities and projects -- that

12 the funds can be used on are part of that

13 appendix that Leroy referenced earlier.

14             One-seventy-point-two-zero-five

15 outlines a time frame by which funds can be made

16 available to the tribe and identifies that within

17 30 days after the funds are made available to the

18 Bureau of Indian Affairs, they are to be made

19 available and a process underway to get the funds

20 to the tribes.  So, there is the 30 day reference

21 in 170.205.

22             One-seventy-point-two-twenty-five, the
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1 Tribal Transportation inventory and long-range

2 transportation plans, it gets into a lot more

3 detail in the next sub-part, which we'll talk

4 about after lunch.

5             But 170.225 describes the correlation

6 between the inventory and the long-range plan,

7 and that the facilities are developed through

8 long-range transportation planning process.

9             It makes reference -- there is a

10 reference in there to the high-priority projects

11 programs.  That's an error and it has to be

12 removed, since the program isn't there.  It's

13 something we didn't catch, but we caught after,

14 as we were putting these slides together.

15             Formula data appeals, it identifies

16 what data can be appealed by a tribe with regards

17 to the funding formula, and where -- but it also

18 provides information to you on where you can

19 appeal any of the other processes within the

20 aspects of the Tribal Transportation Program.

21             So, it identifies where you can appeal

22 rejections of say, design standards of inclusions
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1 of a new eligibility criteria and things like

2 that, so, that's what's included in there.

3             Flexible financing in 170.227 to 230

4 provides the information on using -- I'll be with

5 you in a second, Howard, on using flexible

6 financing, and how you can leverage the funds to

7 pay back the loan and if you use funds to pay

8 back the loan, how they need to be identified on

9 a tribal TIP, and ultimately shown as part of

10 your annual allocation or expenditure of the

11 Tribal Transportation Program funds.  Yes?

12             MR. MERMELSTEIN:  Howard Mermelstein. 

13 Bob, in regards to flexible financing, which used

14 to be under Section 170.300, which all the 300's

15 are gone.  That's my question.

16             What happened to the regs in the

17 Section 170.300 that had the ability for tribes

18 to transfer funds between themselves or the

19 Bureau to transfer funds from agency to agency?

20             The new rules don't even have a

21 Section 300 at all.  They go from 200 to 400. 

22 Thank you.
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1             MR. SPARROW:  It's something I --

2 without looking at it, Howard, I don't have an

3 answer, but it's something we'll definitely take

4 a look at.

5             With reference to the numbers, when

6 you take out an entire section and you're looking

7 at consolidating the numbers, in this section,

8 there is a lot of changes.  As part of the final

9 rule, and Andy, correct me if I'm wrong, we will

10 have a chart like we had in the original rule

11 back in 2004, identifying the old section numbers

12 and the new section numbers, so that they can see

13 the comparisons between the two.

14             MR. MERMELSTEIN:  I just wanted to see

15 if there is other financial provisions in that

16 part.

17             MR. SPARROW:  Okay, we'll double-check

18 that.  Thank you.

19             So, with that, that really is Subpart

20 C.  Subpart C used to be one of the most -- I

21 mean, it contains so much information about the

22 funding formula and the cost tables and how to
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1 calculate this and how to calculate incidental's

2 and how to do this and how to do that, and

3 question 10 was in there, amongst other things.

4             It's all gone.  Question 10 is gone. 

5 Congress has told us what miles to use.  It

6 doesn't matter if they contribute at the non-

7 Federal share or the Federal share.  It's in the

8 calculation of the miles.  It's not lane miles. 

9 It could be six lanes wide.  It could be one lane

10 wide.  It's still a mile.

11             So, they're very specific on what can

12 be included in the funding formula, and other

13 than the supplemental, which Julie, I agree can

14 be -- some of this stuff is very difficult to

15 understand how to carry it out.  We'll do our

16 best to make sure that we get it in plain English

17 to better have everyone understand.  So, that's

18 the funding formula.  

19             If you want to take a break and lunch,

20 and be back here at one o'clock, quarter of one? 

21 I've got one comment, yes?

22             PARTICIPANT:  Excuse me, ladies and
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1 gentlemen.  If were are taking break or lunch,

2 that's not my call on the agenda.  

3             Please make sure you have signed in

4 with your name printed and a contact for the

5 Court Reporter, so we make sure we have your

6 name, village and any other information

7 available, so the transcript can be accurate. 

8 Thank you very much.

9             (Whereupon, the above-entitled matter

10 went off the record at MR. SOMMER: 35 a.m. and

11 resumed at 1:00 p.m.)

12             MR. KIPP:  Okay, good afternoon. 

13 We're going to start this afternoon session.

14             Again, my name is Sheldon Kipp.  I'm

15 a Supervisory Highway Engineer with the Bureau of

16 Indian Affairs, Division of Transportation

17 Central Office out of Albuquerque, New Mexico.

18             I'm going to be the portion of Subpart

19 D for our consultation session today.  

20             So, we're going to be talking about

21 several grouping of questions, as far as what's

22 in the proposed regulations.
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1             The first grouping of questions that

2 we're going to be talking about and reviewing

3 very briefly is the Transportation Planning

4 Group, and that begins with 170.400.

5             The first question, 400 basically

6 updates the relationship the Transportation

7 Planning for the Tribal Transportation Program.

8             The second question, 401 now includes

9 FHWA and updates the list of planning activities

10 that BIA/FHWA carry out.

11             The majority of the questions and

12 answers in Subpart D, you're going to see a lot

13 of addition of FHWA to the previous existing

14 question, but again, that's basically to identify

15 that a large number of tribes basically have

16 Federal Highway agreements, so their day to day

17 contact is with Federal Highway.

18             So, the majority of the questions in

19 these particular groupings are just going to be

20 expanded to add the word or the acronym FHWA.

21             Four-zero-two updates the tribal list

22 of planning activities to reflect program
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1 changes, and in particular there is going to be

2 the reference to the program agreements 402.

3             The previous -- the existing

4 regulation doesn't -- it didn't make any

5 reference to program agreements at that time. 

6 Question?

7             MR. MERMELSTEIN:  Hi, Sheldon.  Howard

8 MERMELSTEIN.  Four-zero-one?

9             MR. KIPP:  In 'A'?

10             MR. MERMELSTEIN:  Just the very first

11 word, BIA and Federal Highways are going to be

12 preparing the TIPS?  I thought the tribes are

13 preparing the TIPS and you're reviewing and

14 approving them.

15             So, the very first word 401(a) has BIA

16 and Federal Highways preparing all the TIPS.  So,

17 I think that probably needs to be addressed,

18 unless you guys are going to be doing that. 

19 Thank you.

20             MR. KIPP:  Okay, comment taken.  Thank

21 you.  Four-zero-three identifies what TTP funding

22 can be used for planning activities.
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1             Four-zero-four.  The following tribe

2 can use their unexpended planning funds after

3 planning activities are completed.

4             One of the things that these proposed

5 regulations have in place is that in this

6 particular question for 404, there is no more

7 reference to a threshold of $35,000 or five

8 percent.  

9             So, that basic limitation of using

10 your construction funds to supplement two percent

11 plateau with transportation planning is no longer

12 in the regs, and that's just something I wanted

13 to add there.

14             MR. MERMELSTEIN:  Sorry, Sheldon. 

15 Howard MERMELSTEIN.

16             On 405, how must tribes use their

17 funds?  In (c), I believe you need to add

18 developing the tribal TIP, because the tribal TIP

19 is missing and that's definitely a tribal

20 planning activity.  Thank you.

21             MR. KIPP:  Okay, thank you for your

22 comment.  As I move onto to 170.405, identify how
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1 tribes must use their planning funds.  The

2 comment was made there that not only is the tribe

3 responsible for the tribal priority list, it's

4 also responsible for creating the TTIP, Tribal

5 Transportation Improvement Program.  That was the

6 comment that was made.  Question?

7             MR. CHARLES:  Shouldn't that also

8 include the long range transportation plan?

9             MR. KIPP:  The question was should

10 that also be included to have a long range

11 transportation plan?  

12             Yes, but in one of the groupings that

13 we're going to get to in about -- probably about

14 15 minutes, that is actually part of another

15 question and answer.

16             But yes, it is the responsibility of

17 the tribe to do TP also.

18             You'll see there that there is

19 basically a gap here, and in some of the

20 questions here, it does jump from 405 to 410, but

21 you'll notice in the proposed regulations, there

22 is a small identifier that says 406 to 409 is
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1 reserved.  

2             Basically, when you get a chance to

3 look at the side by side that Mr. Gishi

4 referenced earlier this morning, those gaps will

5 be identified, as far as questions that did exist

6 in the existing reg, but no longer exist in this

7 proposed regulation.

8             Question 410 and 411, define the

9 purpose of long range transportation plan and

10 what is should include.

11             Again, here it goes back into a little

12 bit of a conversation of should, shall, will,

13 those types of things.

14             As we move through these, these

15 particular regs, there will be a few -- certain

16 changes here and there, as far as identifying

17 what a tribe must do, what they shall do, what

18 they should do.  It goes back to kind of

19 identifying, just paying attention to a few smart

20 words here and there, changes what we have, as

21 far as responsibility in the oversight role.  If

22 the tribe must do something, we now have that it
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1 is done in some way, shape or form.

2             So, that's question 410 and 411,

3 pertaining to the LRTP.

4             Question 412 identifies all the

5 tribe's LRTP is developed and approved.  One of

6 the primary things there is, it basically has the

7 addition of FHWA as a partner in developing of

8 those LRTP's, because like I said before, there's

9 well over 100 tribes that have a Federal Highway

10 agreement, and their primary point of contact

11 with the Federal government is FHWA, as well as

12 the BIA.

13             So, you'll see a lot of BIA and FHWA

14 coordination in these questions.

15             MR. THOMAS:  Sam Thomas from the Craig

16 Tribal Association.

17             Could you identify what mid-point

18 review is?

19             MR. KIPP:  At this point in time, I am

20 going to say that you, as a tribal entity, as you

21 start developing your long range transportation

22 plan, at some point in time, you're going to get
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1 to the point where you're going to start

2 establishing your tribal priority list, because

3 in essence, that's what you're doing.

4             When you as a tribe or as a village

5 are doing your transportation planning and you're

6 developing your long range transportation plan,

7 at some point in time, you're going to be

8 identifying all the public facilities that serve

9 your community on a daily basis, and that's

10 what's going to comprise your NTTFI, your

11 National Tribal Transportation Facility

12 Inventory.

13             That's part of what your LRTP process

14 is, and at some point in time, you're going to

15 identify the deficiencies on all of those

16 facilities, and then you're going to define what

17 you want to try to change.  

18             Which one of those facilities is

19 deficient to the point where you want something

20 done to it?  Do you want it reconstructed?  Do

21 you want it replaced?  Do you want something done

22 to it?
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1             As far as a mid-point review, that's

2 going to be probably where, in answering the

3 question, as far as mid-point review, has that

4 been done, because once you start identifying -- 

5 once you've identified the public facilities that

6 serve your Indian community, that's got to be as

7 solid as possible.  That's got to include

8 everything that you can think of, because as we

9 go through some of these other questions, you're

10 going to see that it's going to be very important

11 that that -- once you provide your tribal

12 resolution, including the LRTP, it's almost

13 locked in time.

14             You want to add another bridge after

15 you've done that, you've got to go through the

16 whole process again.

17             So, I would say that that's going to

18 be my best answer.  Once you've identified your

19 NTTFI and defined it and start moving into

20 identifying deficiencies on your facilities, that

21 would probably be your mid-point review.

22             MR. THOMAS:  Okay, I guess coming from
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1 a person like the simplified government actions

2 involved with some of my stuff, I think that it's

3 -- should be between me and the entity that I'm

4 engaged in the contract with.

5             I mean, if I'm on the Federal Highway

6 tribe and they're responsible for ensuring that I

7 have an LRTP, a TIP and all of that in line, I

8 don't need to engage the Bureau of Indian Affairs

9 with that process.

10             MR. KIPP:  Comment received, and that

11 would be the comment that you submit.

12             MR. THOMAS:  I mean, because it just

13 seems like another tier of government trying to

14 jump in the middle of the battle, don't need to

15 be involved in it, and the same goes with when

16 you're modifying the TIP or your LRTP, it should

17 be with your point of contact and who you're

18 dealing with, whether Federal Highway or the

19 Bureau of Indian Affairs.

20             Shouldn't have to go to a full circle,

21 trying to get everybody engaged in what you're

22 trying to accomplish at the local level.
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1             MR. KIPP:  Good point.  Comment taken. 

2 Question over here.

3             MS. BALTAR:  Julie Baltar with Bristol

4 Bay Native Association.

5             I have a comment on 411, where it

6 says, "What should long range transportation plan

7 include?"

8             It's just an observation that this

9 should replace what used to be a 'may', and I'm

10 just wondering if there was anything in either

11 statute or some problems that the BIA or Federal

12 government was having with long range -- the long

13 range transportation plans, that felt that they

14 should make that more restrictive.

15             I would expect an answer for that as

16 a comment.  I don't understand why it's become

17 more restrictive from what it was in the original

18 regulation.  Thank you.

19             MR. KIPP:  That was also a good

20 comment, as far as paying attention to the words,

21 changing the form, 'shall' to 'must', 'may',

22 'will'.  That will be taken and addressed as a
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1 comment.

2             Any other questions?  Moving on. 

3 Four-thirteen, identify the public role in

4 developing the LRTP, include references to FHWA.

5             Again there, I think the primary idea

6 behind this particular question is to identify

7 that there is a role that the public does play. 

8 As you, as tribes and you, as villages create

9 your LRTP, you must engage the public and

10 actually allow them a chance to review what

11 you've accomplished and how you're moving on. 

12 Question?

13             MR. CHARLES:  Going back to 411, but

14 it should include, once these rules are approved,

15 are we going to have to go back and review our

16 current LRTP and amend them to these rules?

17             MR. KIPP:  I would say the answer

18 would be no, but as far -- when these rules are

19 actually put in place and this question and

20 answer is finalized, this will set the bar, as

21 far as what you are going to submit as your next

22 LRTP.
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1             So, if your LRTP that is approved

2 right now doesn't have any of these particular

3 sub-sections in it, when the next LRTP is

4 developed, you will have to basically include

5 some reference to some of those items that I

6 listed there.

7             MR. MERMELSTEIN:  Howard MERMELSTEIN. 

8 Should include.  So, if you leave it as the

9 'should', it doesn't mandate that it must

10 include.

11             So, again, the word doesn't change or

12 it changes from 'may' to 'should', it really

13 doesn't restrict it, if it's not a 'must' or

14 'shall'.  So, I would point that out.

15             MR. KIPP:  Okay.

16             MR. CAULUM:  Excuse me, this is Andy

17 Caulum with the Solicitor's Office.

18             Just a brief reminder -- maybe we

19 should have a brief reminder when we started

20 again.

21             Could you please remember to identify

22 yourself before the beginning of each time you
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1 make a comment?  I know you've made a number of

2 them, but just for the record, we need to make

3 sure and then, sir, you made a comment.  Could

4 you please just let us know who you were?

5             MR. CHARLES:  Bob Charles.

6             MR. CAULUM:  Okay, thank you very

7 much. I just want to make sure we have an

8 accurate and complete record for the

9 consultation.

10             MR. KIPP:  Okay, 414 discuss how the

11 LRTP is used and updated.  

12             One of the things here that I wanted

13 to make a mention, as far as this particular

14 question.

15             There is a word that basically does

16 change from 'should' to 'must' in that particular

17 answer.  So, you want to basically again, pay

18 attention to some of those minor changes, because

19 when something changes from 'shall' to 'must',

20 that identifies that you have to do something.

21             At some point in time, as far as

22 implementing -- I'm on Question 414 and the
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1 answer, okay?

2             Moving onto 415, adds project

3 identification studies as part of the overall

4 planning process.  There is basically, just an

5 addition to that existing regulation.

6             Four-twenty defines the tribal

7 priority list, no significant changes, no.

8             For this particular one, this

9 particular answer basically does change from the

10 existing regs to this particular reg, but simply

11 what it does is, there is an A and B to the

12 answer in the existing regs.

13             These regs basically do away with A

14 and B, and combine those two into one simply

15 paragraph.  But again, it just goes back into --

16 and the answer for that particular question 420,

17 as far as defining the tribal priorities, it does

18 vary just a little bit.

19             MR. THOMAS:  Sam Thomas, Craig Tribal

20 Association.

21             Under 415, is this really necessary? 

22 I mean, when -- if we're just -- if this for the
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1 inventory and the long range transportation

2 component of your planning process, is it really

3 getting into -- I think some of this activity,

4 you're getting into pre-construction and

5 construction type activities to where you're not

6 really -- I think you're putting more cost burden

7 on the person trying to identify what the

8 conceptual thought is out there, whether it be at

9 the tribal level or community level of whatever

10 level.

11             So, to have to go to it and do these

12 pre-analysis, I think it's putting a cost burden

13 on people.

14             So, maybe if you could elaborate what

15 -- the overall objective of having this in the

16 proposed rule would be versus keeping it in

17 there.  I mean, I don't really see the value in

18 it being in there.

19             MR. KIPP:  Okay, as far as 415, the

20 actual question in the proposed regs is what are

21 pre-project planning and project identification

22 studies?
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1             It is my understanding that this

2 particular question addresses the issue of when

3 you want to identify a project for your tribal

4 priority list.

5             Say, you have an existing bridge. 

6 It's always been on your inventory.  It's always

7 been out there for your use.  But at some point

8 in time, you have to do some sort of evaluation

9 of, is it really going to be a project that I can

10 afford?

11             You go out and you do a scope report,

12 because you're going to identify the definition

13 of what's out there.  We have a bridge out there. 

14 It's on our inventory, but we have no right-of-

15 way, and we've never acquired one before.  Maybe

16 you don't even know who owns the lands under

17 which the bridge is on.

18             Pre-planning type of documentation

19 would be -- that would be an example of basically

20 doing a little bit of homework before the project

21 actually becomes a design project, because maybe

22 the land owner who basically acknowledges that
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1 it's there all these years, basically says, "No,

2 if you want me to sign over right-of-way to make

3 this -- to rebuild this bridge for future public

4 use, I, as a land owner, don't want to do that."

5             It goes back into identifying

6 activities that are going to basically provide

7 you more information on developing and finalizing

8 your tribal priority list, and it's not actually

9 a construction or design project as of yet.  It's

10 pre-planning type stuff.  Yes?  

11             MR. STEVIG:  Gary Stevig, Chickaloon

12 Village.

13             For 402 on the -- tribal priority

14 list, my understanding originally was non-

15 financially constrained wish list, and when you

16 make your TTIP, that was a prioritized

17 financially constrained list.

18             So, my question would be on 420 is, is

19 it prioritized list? I hear priority list in

20 there, but are they prioritized, because from

21 what I've heard from you, Sheldon, and your

22 explanation, and please correct me if I'm wrong,
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1 is that now, you're making the wish list

2 prioritized, and you want numbers associated,

3 which -- you know, first project through various

4 projects.

5             It is their numbering with it?  Is it

6 prioritized or just a priority list, and so,

7 that's my question.

8             MR. KIPP:  I don't know if it would be

9 -- be okay for me to answer that question right

10 now, because to me, a tribal priority list is

11 basically just a list of projects that are

12 identified for TTP fund use.  Yes?

13             MR. SPARROW:  It's not in the order of

14 priority. 

15             MR. KIPP:  The answer from Mr. Sparrow

16 is that it's not in the order of priority.  

17             I know that didn't -- in some of that

18 presentation that I have done pertained to what

19 inventory is that, and I would answer that

20 particular question that, always add road

21 maintenance as a tribal priority list project. 

22 Always add transportation planning at the bottom.
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1             So, adding it -- adding those types of

2 projects to the tribal priority list without

3 regard to, "This is my number one priority, my

4 number two priority," really allows you the

5 flexibility to, in the actual submittal of your

6 TTIP, as far as what is your -- you have the

7 first project that you want to accomplish.

8             But the answer to your question, the

9 tribal priority list is not a definitive, "This

10 is my first priority, therefore, it's on top of

11 the list.  This is my second priority, and this

12 is the second on the list."

13             You'll notice here that we've

14 basically ran into another little gap of

15 questions here, 416 through 419 do not exist in

16 the proposed regs, but you will notice that in

17 the proposed regulations, that there is no

18 special note saying that there's a reserve, but

19 it will be added in there, but again, there is a

20 little bit of a gap there, 16, 17, 18 and 19 are

21 not included in there.  It goes directly to that

22 point.
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1             With that, we're going to move onto

2 our second grouping of questions, the

3 transportation improvement program.  

4             Four-twenty-one, updates the

5 definition and use of the TTP to better align

6 with planning requirements.

7             The particular question there, what is

8 the tribal transportation improvement program? 

9 The TTIP?  

10             As you review that question and

11 answer, just be cognizant that there is one

12 addition in there, and it's the term 'financially

13 constrained', and that came up as a question

14 earlier this morning, as far as the financially

15 constrained, I believe it came up in the

16 definitions.

17             But this particular and this

18 particular answer simply changes by adding that

19 the TTIP is financially constrained, and in the

20 context of this particular answer, the term

21 'financially constrained' basically means that

22 your tribal TTIP will basically match very
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1 closely to your tribal share.  That's what the

2 term 'financially constrained' is basically, in

3 this answer for.  

4             So, if you have your -- if your tribal

5 share is $600,000 and you do a TIP of $580,000,

6 you know, that's fairly close.  But again, it

7 goes back into financially constrained basically

8 means that the TIP will be approved very closely

9 to what your tribal share is.  Question?  

10             MR. MERMELSTEIN:  Yes, Howard

11 MERMELSTEIN.  In regards to financially

12 constrained, you have a concern there, because

13 what you just said about following along with

14 your tribal share, that means that you wouldn't

15 be able to include projects on your TTIP if you

16 were applying for other competitive tribal

17 transportation program funds, when and if they're

18 available, such as high-priority project funding.

19             Even though it's been removed from the

20 program and it currently sits in the general

21 fund, and although we know it has not been funded

22 to be able to not allow me to use that $1 million
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1 for something that could be funded by one

2 signature at any time, you know, that has to be

3 taken into consideration on these tribe -- on

4 financially constrained.

5             Same with other programs.  If you're

6 applying for a Tiger Grant, if you're applying

7 for other funds, they have to be allowed to use,

8 and I've made that point successfully in the

9 past, in working with my -- Kyle Kitchell at

10 Federal Highways, in working on getting approved

11 TIP's.  There has to be some leeway in there for

12 that.  Thank you.

13             MR. KIPP:  Comment taken.  Question

14 422 updates the definition and use of TTP/TIP

15 better aligned with planning requirements.

16             This particular question and answer,

17 the question was what is the TTP transportation

18 improvement program.  That's the question.  

19             The change between the existing regs

20 and the proposed reg is basically, that there is

21 a new Subpart B to the answer.  The new Subpart B

22 basically says, when approved by FHWA, the
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1 TTP/TIP authorized the eligibility of projects or

2 activities for expenditure of TTP funds.

3             However, all other requirements

4 associated with that project or activity must be

5 satisfied before expenditure actually occurs.

6             That last portion there that I read,

7 the activity must be satisfied before expenditure

8 actually occurs.  That little addition basically

9 says you may have an approved TIP that has road

10 maintenance project on it, but your long range

11 transportation planning process and your

12 identification of your travel priority listing

13 project, you wish to purchase equipment.

14             Simply because we approved the TIP and

15 allowed the road maintenance as a project,

16 doesn't allow you to go and buy a piece of

17 equipment.  It goes back into the red tape, you

18 must have -- like one of the other questions

19 said, you must have BIA or FHWA approval, prior

20 to going out and buying it.

21             The other context that you can take

22 that answer in is that simply because we have
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1 approved the construction phase of a project

2 doesn't mean that once the TIP is approved, that

3 you can go out and start moving dirt.

4             You still have to have plans,

5 specifications, estimates, archeological,

6 environmental, they must be procured and put in

7 place before you can actually start construction.

8             So, that's basically -- a basic change

9 to the answer there.  Question?

10             MR. CHARLES:  Yes, so, where it says

11 that we may include projects funded from other

12 sources, when we're using some of our TTP monies

13 to supplement other projects, that's the same,

14 and that same municipality by -- I guess like I

15 said, where we're under agreement to put that

16 project together, do we have to include that,

17 their project budgeted in our TTIP or can we just

18 exclude that and just show our match portion of

19 the project?

20             MR. KIPP:  The answer is basically

21 yes, and it's the --

22             MR. CHARLES:  Bob Charles, sorry.
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1             MR. KIPP:  The answer to your question

2 is basically the latter part of your question,

3 was that all you have to do is identify the part

4 of the funding of your tribal share that you wish

5 to contribute.

6             So, that -- if that city or borough's 

7 project is $1 million and your contribution is

8 $50,000 of your TTP share, that project will show

9 up in the tribal priority list and on your TIP

10 for $50,000, showing that you're supplementing

11 another entity's project.  Question?

12             MR. TULIK: My name is Harry Tulik from 

13 Toksook Bay.  

14             It's about this situation about our --

15 or this 170.420, the tribal priority list. 

16             Most of the time, they talk about this

17 area where it's not under jurisdiction probably,

18 and I don't know if our tribe has jurisdiction or

19 if they work that, but they've been talking about

20 this, what you call that place?  

21             They've been going from one river to

22 another, and it's on somewhere else, but people
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1 always use that situation all the time.  

2             How can -- the question is, how can

3 that tribe help as a community, to help that

4 situation, or something else, help the people,

5 because a lot of -- whether we restore it or you

6 can go around, you have to have this road to go

7 over, and how can the tribe help that community

8 get funds for that?  

9             MR. KIPP:  I'm trying to put it in my

10 mind, the context of what your question is.

11             But basically, if I understand

12 correctly is that how does a tribal entity

13 support a project that might be important to

14 another community, as far as funding?  Is that

15 correct?  

16             MR. TULIK: Yes, that's what -- when

17 other communities are here too, not just us,

18 other villages to do that, have to go over the

19 same road or another situation, to use that road,

20 and we're trying to address that situation, and

21 how can BIA help us create that?  

22             MR. KIPP:  I'm going to answer that
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1 question by what I kind of talked about in one of

2 the previous questions here, was that once you,

3 as a tribe or a tribal entity or a village

4 identify it, you must identify all the public

5 facilities that you use as a community on a daily

6 basis, on a seasonal basis, and as you go through

7 and identify those, should those facilities

8 overlap with another village.  

9             That is okay, because you, as a

10 village, have to identify what other facilities

11 are important to you, and that's the key to what

12 I'm saying here, is the word 'public'.  

13             A lot of the facilities that we have

14 in Indian Country, specifically in Alaska, these

15 villages sometimes don't own the land.  Perhaps

16 the village corporation does, or perhaps the

17 regional corporation holds that approval level,

18 but it goes through and identifies that, that

19 those public facilities must be identified out

20 there, and it goes back into when you're doing

21 your long range transportation planning, that is

22 key of knowing who owns the land, whose



(202) 234-4433 Washington DC www.nealrgross.com
Neal R. Gross and Co., Inc.

163

1 jurisdiction is it, because if you, as a village,

2 want to have -- enhance an existing seasonal dog

3 trail to a gravel road, and you don't have

4 jurisdiction or you don't have land ownership,

5 that project is not -- probably not going to go

6 very far, right, if that land owner says, "We

7 don't want that up here.

8             "You can use that trail right now, all

9 you want, but I, as a land owner, am never going

10 to make this a public corridor," and that's the

11 situation that a lot of the tribes in Indian

12 Country truly have, is because sometimes tribes

13 don't have that.  You can't make that decision

14 because you're not the land owner.  Something

15 prevents you from making that decision.

16             But to answer your question,

17 basically, we just have to enhance your national

18 tribal transportation facility inventory, your

19 database, to include that facility, and then you

20 can engage with the other communities, to try to

21 make that project happen, through the long range

22 transportation planning process.  
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1             MR. TULIK:  Thank you for that info. 

2 Does the tribe really actually have the land

3 ownership, because most of time, I know there is

4 corporations and city government make you own the

5 land in the one area and sometimes they don't

6 cooperate.

7             How can we work to get the tribal land

8 or the approval of that?

9             MR. KIPP:  That particular question,

10 to be honest, is probably beyond what we can do

11 or address, as far as tribes acquiring some of

12 that -- some of that ownership.

13             But my understanding is probably at

14 four o'clock, when we do that particular land to

15 trust presentation, that's going to be something

16 that's going to be pretty significant for a lot

17 of the villages in Alaska, to be able to do that,

18 because I understand that's going to be a whole

19 different conversation.

20             Okay, thank you.  I believe we were on

21 question 422, going to 423.  Updates the process

22 of how projects are placed onto TTP/TIP to better
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1 align with planning and statutory requirements.

2             I think one of the key things here, as

3 far the answer in the proposed reg is that one of

4 the basic changes between referencing a TIP and

5 the existing regulations, it says three to five

6 years.  The proposed regulation basically says

7 four years now.

8             I think in the answer to this

9 question, it does change that three to five years

10 to the four year TIP for this particular answer. 

11 So, might want to take a look at that.

12             Four-twenty-four.  Describe the public

13 involvement process under TTP/TIP development.  

14             The particular question there, how to

15 get the public participating in developing the

16 TTP/TIP?  I think there you've got to be

17 cognizant that they do have a role.  

18             You, as tribal entities, when you're

19 rolling through and you're doing your

20 transportation planning, you must roll out your

21 long range transportation plan to the public and

22 allow the public access to it.  You must provide
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1 the notification that you're going to be

2 reviewing that, I think that's one of the things.

3             When you look through there and you

4 start seeing those words 'shall' and 'must',

5 those types of things, that's where this comes

6 into play.  

7             But what about -- the other comment

8 that I wanted to make quickly on that particular

9 answer was that the acronym BIA is removed from

10 the proposed regulations.  The acronym BIA was --

11 is in the existing reg, but in this particular

12 proposed regulation, the BIA is basically removed

13 from the answer.  Yes, question?

14             MR. THOMAS:  I guess I'm a little bit

15 confused on the -- Bob, my name is Sam Thomas

16 from Craig Tribal Association.

17             I'm a little confused on the public

18 involvement on the Tribal Transportation Program

19 TIP.  The reason why I'm confused is because you

20 ask for public involvement with LRTP and you

21 already go out for public review of your TIP,

22 prior to sending out to FHWA or BIA.
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1             So, I guess my question back to you,

2 Sheldon, is I think you're getting into the

3 public involvement a little bit too much.  You're

4 missing the -- you know, the tribal program,

5 tribally driven, just like when you go out for

6 public review on the LRTP, we review those

7 comments.  We, meaning the tribal government

8 weighs them out to see if they're valid enough to

9 be implemented into the LRTP.

10             It's not the Bureau of Indian Affairs. 

11 It's not FHWA.  It's the tribe.

12             So, that being said, we're the

13 overarching decision making on this decision, so

14 I'm questioning how much public comment you need.

15             MR. KIPP:  Comment is taken, and

16 basically right now, as far as the public road,

17 these are basically the two primary issues that

18 require public involvement.  It is the long range

19 transportation planning process and the actual

20 development of the TTIP.

21             The particular requirements are not

22 just placed in this regulation for you, as tribes
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1 in running the TTP program.  This public

2 involvement process is placed upon the states.  

3             The Alaska DOT for example is

4 constantly having long range transportation roll

5 out meetings throughout the state, as do the

6 other DOT, because it's part of the statute that

7 public involvement be there for the DOT, when

8 they're actually using Federal funding, and that

9 is one thing to remember that, although this --

10 the TTP program, when you take it on as a program

11 -- under an agreement, you're basically running

12 the program.

13             That doesn't mean that you can't do

14 what you want.  I mean, there are still a few

15 things, as far as red tape, as far as you must be

16 following the law and you must be abiding by the

17 regulations, and these particular questions

18 basically say you must have public involvement. 

19 You must at least make that attempt.  Question?  

20             MR. STEVIG:  Gary Stevig, Chickaloon

21 Village.

22             When I reviewed the regulations, I



(202) 234-4433 Washington DC www.nealrgross.com
Neal R. Gross and Co., Inc.

169

1 remember noting that there is a requirement at

2 the beginning of the development of the LRTP and

3 also at the end, and then there is also a

4 reference to public involvement on the TTIP's.

5             So, again, I had the same comments Sam

6 had indicated earlier, and that's just my follow

7 up additional comment, for myself, is that all --

8 and the regs also say when you begin the process,

9 you should notify the public and that for the

10 LRTP development, but then also at the end, you

11 need to have it developed.

12             So, I'm like, is this a duplicate and

13 then on top of that, we have it a TTIP, a TTIP

14 notification.  

15             So, that's just normally -- we do it

16 up -- two of them at once.  Usually the TTIP is

17 updated along with the LRTP.  That's my comment.

18             MR. KIPP:  Okay, more comments on

19 those?  Any questions?  

20             So, the next question provides

21 information on how the TTP/TIP annual update is

22 carried out.
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1             The actual question, how do BIA and

2 FHWA conduct the annual update to the TTP and

3 TIP?

4             Again, there in the answer, basically

5 does not reference the three to five requirement. 

6 It does require a four year TIP, as far as the

7 submittal process there.  

8             This particular question and answer

9 and these regs basically removes the July

10 deadline for the TIP's, and in the existing regs,

11 I believe there was a July 1st deadline for the

12 submittal of TIP's.  

13             This particular answer and these

14 regulations removes that requirement, but again,

15 that's part of the answer and the proposed regs. 

16 Question?  

17             MR. STEVIG:  Question.  With the four

18 year TIP -- Gary Stevig, Chickaloon Village.

19             For the four year TIP also to me, it

20 should kind of go hand in hand with the

21 regulation changes also.  That is my only comment

22 with that.  
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1             It's just like you're in the state. 

2 We should update our LRTP every four to six years

3 terminology, and so, with this, you're saying

4 every fourth year, we're required to update our

5 TIP?  Is there a four to six year terminology or

6 just four years, you have to update it?

7             MR. KIPP:  Four year requirement,

8 basically when you submit your TTIP, that's for

9 four years and it's that fourth year, plus one,

10 plus two, plus three years.  It's a four year

11 TIP.  

12             Okay, the answer again.  Basically,

13 the four year reference is basically, there must

14 be four years on your TTIP.  The current year,

15 which must match very closely to your tribal

16 share, and then a plus one, plus two, plus three

17 year, a basic plan for a project actually, that

18 you think might come down the pike, as far as

19 your tribal transportation program funding use.

20             So, the four years pertain to your TIP

21 itself.  Question?

22             Okay, onto the next question.  Let's
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1 see.  Four-twenty-six, updates how the TTP and

2 TIP is approved.  

3             This basic question and answer

4 primarily provided for the oversight rule.  Once

5 you, as a tribe do your LRTP, you come up with

6 your tribal priority list, you use that tribal

7 priority list to create your TTIP and you give it

8 to the BIA or you give it to FHWA, what happens?

9             Basically, 426 identifies what the BIA 

10 and the FHWA, what do we do with it?  How do we

11 approve it?  

12             Four-twenty-seven.  Describes how a

13 tribe can mandate TTIP.  The question under 427

14 specifically is how can a tribe amend and approve

15 TTP/TIP?

16             The answer is very much the same as

17 the existing regulation, but I just wanted to

18 make sure that does reiterate that the public

19 process must be involved.

20             So, if you have a TIP that was

21 approved five months ago, and you need to build

22 another bridge because the bridge just washed out
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1 last week, you amend that TIP, there must be some

2 sort of public involvement.  Again, it goes back

3 to the concern that you had before, as far as how

4 many times do we have to get the public involved?

5             So, question?  

6             MR. STEVIG:  Clear definition for

7 distinction between annual TIP and an update.  Is

8 it -- now, let me rephrase that.

9             Clear definitions for and distinctions

10 between annual TTIP update and a TTIP amendment

11 in the terms of any time until July 15th

12 reference.

13             Also, Federal Highway agreement should

14 say the tribe reserves the right to reallocate

15 funds among the eligible projects identified on a

16 FHWA approved TTIP, so long as the funds are used 

17 in accordance with Federal appropriation law.

18             MR. KIPP:  Okay, question here?

19             MR. CHARLES:  Bob Charles.  When we

20 make an amendment to our TTIP, wouldn't we have

21 to make it a coincidental amendment to LR long

22 range transportation plan?
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1             MR. KIPP:  The way the questions are

2 set up, I would have to answer that question with

3 a no, because otherwise, there would be a part

4 here that says -- basically said that your tribal

5 priority list under which was developed for long

6 range transportation planning must be amended to

7 include brand new projects.  

8             So, my answer would be no, and I think

9 that's why when it says if you want -- if you TIP

10 was approved four months ago and you want to add

11 a bridge, that was just washed out last week, to

12 your TTIP and you want to amend that TIP, as long

13 as you have that public process in place, getting

14 the new TIP done, you don't have to go back to

15 the LRTP and redo that and redo your tribal

16 priority list to get an amended TIP.

17             I think that's why the public process

18 is identified as a requirement to amend your TIP. 

19 Question over here.

20             MR. HOPE:  Hey, Sheldon.  Jerry Hope. 

21 Sitka Tribe of Alaska.

22             On the 427 letter B, it talks about,
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1 as you had mentioned, the public process, the

2 same as the annual process, but it says, "Within

3 45 days," that's really good.

4             I guess my comment is, sometimes in an

5 emergency, now we're going to speed that time

6 line up, but hopefully, the Bureau would be

7 responsive in recognizing the nature of an

8 emergency, should one occur.

9             But it says within 45 days, so, I

10 believe that covers it, but I just want to put a

11 comment in, request for some level of sensitivity

12 during emergency times.

13             MR. KIPP:  Comment taken and

14 hopefully, if there is an emergency, we act a lot

15 faster than 45 days.

16             I've seen instances where requests for

17 new projects on TIP's would be approved within

18 probably about three to four days.  But that's if

19 everybody is in sync, the tribe, the point of

20 contact with the region, the region, DOT, us guys

21 in Albuquerque and with Federal Highway. 

22 Sometimes we can get things done, and I've seen
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1 them done in about four to five days, but don't

2 quote -- I can't say don't quote me on that,

3 because somebody is recording this.  Next

4 question?

5             MR. HUGHES:  Sheldon, Andy Hughes,

6 Alaska DOT.  Sorry.

7             Under 426, when the TTIP's are

8 received by the state, for inclusion in the TIP,

9 does that require the state to have to post it

10 for public involvement, as a change to the TIP

11 for 45 days?

12             MR. KIPP:  I am going to say no.  I

13 have not seen or been asked that question before,

14 but I believe that when we, as a program, provide

15 the tribes TIP's to the state, it's mainly for it

16 to be included in the final TIP that the state

17 has for that fiscal year.

18             MR. HUGHES:  Okay, well, the reason

19 for the question is, it's still an amendment to

20 the TIP, and change to the TIP, and generally,

21 when we have an amendment to the TIP, we would

22 have to go out for public involvement.
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1             MR. KIPP:  Yes.  I'm going to say I do

2 not believe so, that it's required to be added

3 because the public process, if the regs are

4 followed, whether they're existing regs or these

5 regs, public process has already been initiated.

6             You're simply doing it for a report,

7 for all projects with Federal funds in your

8 state.  It's kind of like a result of the TIP,

9 because I believe the public process has already

10 been taken care of by the tribe, when they're

11 developing their TTIP and getting -- submitting

12 it for approval.

13             MR. HUGHES: Understood, and then to

14 follow with a comment.

15             We receive TIP's kind of -- the

16 received TIP's responding are just hit and miss,

17 and it would be nice if we received draft TIP's

18 when they're available, and finals.

19             MR. KIPP:  Comment taken.  

20             MR. MERMELSTEIN:  Howard MERMELSTEIN. 

21 Four-twenty-seven, Sheldon, very first one A,

22 current TIP can be amended to reflect new
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1 proposed projects and activities or significant

2 changes available, TTIP funding.

3             Given that funding is on a rolling

4 basis, we don't really know what we're getting

5 from day to day or quarter to quarter.  

6             I think there has to be some kind of

7 clarification or a threshold here for what's

8 required to amend the TIP, because specifically

9 when you're talking about 638 drives for new

10 people, you know, every time they get a new

11 dollar, they have to go through updating their

12 whole financial management program every single

13 time.

14             That alone starts chewing up money

15 from the tribes. You have to start holding all

16 these public activities.  

17             So, maybe some clarification or

18 identifying a threshold of dollars coming in to

19 change a TIP or amend a TIP, to add a project

20 that's on a priority list, but not an approved

21 TIP because of that financial constraint, would

22 be something to consider.  Thank you.
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1             MR. KIPP:  Comment taken.  Anymore

2 questions?  Okay, 428, describe how the state

3 will receive the TTIP's.  

4             No significant change there to that,

5 neither the question or the answer there, but

6 basically, as far our last reporting, we usually

7 provide all the approved TIP's that I've gone

8 through for the BIA tribes and for the tribes in

9 direct service, and we submit those according to 

10 our Federal Highway employee, and then he

11 coordinates that back to the appropriate state,

12 wherever those TIP's come from.

13             The next grouping of questions

14 pertains to public hearings, 435 to 431, update

15 to reflect current actions and requirements.  No

16 significant changes there, and that is basically

17 for the most part, very true.

18             Those questions and answers, the

19 public hearing questions, the grouping of those

20 questions, it doesn't change a whole lot, as far

21 as the question and the answer.

22             So, if there is any questions
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1 pertaining to those, I'll address them.

2             MS. BALTAR:  Julie Baltar, Bristol Bay

3 Native Association.

4             On 439 under A, it says, "Presiding

5 official, the BIA or Federal Highway appoints the

6 tribal or Federal official to preside."

7             I'm just wondering, is that a typo,

8 that it's not keeping the tribe as an entity that

9 might select who the official will be for holding

10 the public hearing?

11             MR. KIPP:  As far as coordinating that

12 particular answer to the very first question,

13 which basically is, when is a public hearing

14 required, the tribe may allow it.

15             I'm going to say that that's yes.  I

16 think the tribe should probably be added to the

17 beginning of the answer there, as far as one of

18 conditions for conducting a public hearing, but

19 that comment will be taken.  Question?  

20             MS. KELLY: Martha Kelly, Eyak Tribal

21 Council.

22             I have a question on the public
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1 hearing.  What's your opinion on proposed rule? 

2 Whose responsibility will it be to move that,

3 it's either -- even operating a post office, and

4 behind the post office there is a residence. 

5 There is two roads that are supposed to be there.

6             Whose responsibility is it to either

7 relocate or move those homes or the post office? 

8 Is it the tribe?  The city or --

9             MR. KIPP:  On that particular

10 question, I am going to say that you probably

11 have to back up one step before identifying who

12 has the responsibility to actually address the

13 situation.

14             This is probably a very good example

15 of what we call pre-planning activities.  You're

16 identifying a road to be built, and you actually

17 have structures that are in place of where you

18 want a road -- one of the roads to be, and should

19 there be a facility in place?

20             As far as your pre-planning

21 activities, you're going to find out who owns the

22 land, whose building that is.  Is it a commercial
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1 building?  Is it a private building?  

2             Basically, it is up to whoever is

3 running the program.  If you, as a tribe, are

4 running it under a program agreement with FHWA or

5 you're a tribe that's running the program under a

6 government to government agreement, or even if

7 you're running the program under direct -- under

8 638 contract, it is still your responsibility, if

9 you're running the program, and for the most

10 part, the answer will be, it's the tribe

11 responsibility, because basically, you're trying

12 to get a project onto your tribal priority list.

13             You need to find out who owns the

14 land, whose building is it, and is it even an

15 option to remove that facility or move it,

16 because if it's not, it's not going to be a

17 project.  Your project is going to be -- end up

18 going around it.

19             So, I'll have to answer your question,

20 that it is basically whoever is responsible for

21 running the program, and the majority of the

22 time, it's going to be the tribe.   
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1             MS. KELLY:  Martha Kelly.  Eyak Tribal

2 Council.

3             Okay, so, if we know who the building

4 -- who the land owners are, so instead of having

5 to relocate those buildings, our plan would have

6 to be just to go around those, instead of totally

7 relocating those buildings?

8             MR. KIPP:  I would say yes, because

9 like I said before, as far as pre-planning,

10 you're looking to try to create a project and if

11 you have obstacles, in actually creating the

12 project, that is something, as far -- that's two

13 options, to tear down those buildings, build your

14 road right there anyway.

15             The other option is to -- if you can't

16 move those facilities, you're going to go around

17 them, but that goes back to, you're basically

18 identifying is the project going to be viable

19 under which the tribe wants the building, but

20 again, I think the general answer there is,

21 that's part of what you could call transportation

22 planning.
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1             On a project by project basis, you're

2 going to identify what are the hurdles of each

3 one of those projects?  I hope that answers your

4 question.

5             MR. MERMELSTEIN:  Sheldon?

6             MR. KIPP:  Question?

7             MR. MERMELSTEIN:  Howard MERMELSTEIN. 

8 Sheldon, about the public hearings.

9             Public hearings are extremely

10 expensive.  You're talking -- these requirements

11 are going to require a public hearing if you want 

12 to put in even a new route or facility.  Is it

13 saying it's required?

14             So, that's never been required before,

15 while public input is required, a hearing is

16 different than input, and I don't see a

17 definition in here that actually states the

18 difference, other than the tribe is responsible

19 to pay for all of the costs involved in holding a

20 public hearing, and then the part that Julie

21 brought up, about you know, the BIA or Federal

22 Highway appointing an official for the presiding



(202) 234-4433 Washington DC www.nealrgross.com
Neal R. Gross and Co., Inc.

185

1 official on the hearing, which just doesn't fly

2 in tribes.  Tribes would hold their own hearings.

3             But I guess my question might be for

4 Andy or Vivian, is there a definition or a

5 definitive difference between public input and

6 public hearing on these issues, because we've

7 never had to have a hearing to add a road into

8 the inventory.

9             MR. KIPP:  I'll try real quick.  The

10 answer to 435, we'll go to the question first. 

11 When is a public hearing required?

12             The very first portion of that answer,

13 the tribe or BIA or FHWA, after consultation with

14 the appropriate tribe and other involve agencies,

15 determines whether or not a public hearing is

16 needed for a TTP/TIP, long range transportation

17 plan or a project.

18             So, that general answer there, you

19 must be able to identify, is the issue for the

20 creation of that document, that project or the

21 TIP, does it need a public hearing, as far as

22 significant hurdles.
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1             MR. MERMELSTEIN:  You didn't answer

2 the question, Sheldon.  You took the microphone.

3             So, Howard Mermelstein, and public --

4 you stopped short of the point of the question,

5 which is the next sentence, "A public hearing

6 must be held if," and then A) it's a new route or

7 facility. 

8             So, if I want to a tenth of a -- a

9 quarter mile housing road into the thing, that's

10 not in my inventory, this says I must hold a

11 public hearing to add a new route, and that's

12 extremely expensive and never been done before.

13             MR. CAULUM:  I think that's a very

14 good comment, and I think we can address that in

15 the preamble for the final rule, in terms of what

16 may or may not be required, because we're also

17 going to have to look at what is required for

18 states, for example, and local governments, when

19 they deal with these kinds of questions.

20             So, I think that may set a precedent

21 for how we look at it here.  So, but I think that

22 is a very good comment, and we'll definitely look
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1 at it in the final rule.  I can't give you a

2 legal opinion as I stand here today, just off the

3 top of it.  

4             MR. STEVIG:  All right, Gary Stevig,

5 Chickaloon Village.

6             I was mainly concerned with the

7 notices versus public hearings being blended

8 together and my only comment on that is, notices

9 should be -- remain in the regulations, that we

10 notify rather than if the tribe doesn't hold a

11 hearing, that was an option.

12             So, I would just take that under

13 consideration when revising.

14             MR. KIPP:  I think in the answer to

15 addressing your comment there, question 437, if

16 there is no hearing, how must BIA and FHWA agree

17 with the tribe in following the public?  It does 

18 identify that the notice process is still -- will

19 be required.

20             On to the next grouping of questions

21 that pertain to the TTP facility inventory,

22 Question 442, describe the NTTFI and what is
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1 included in the statutory language?

2             One of the things that you just need

3 to be cognizant of there in 442 is that it does

4 take verbatim, the wording out of the statute or

5 MAP-21 and inserts it directly into the answer. 

6 So, that is basically the answer there.

7             One thing I do want to identify though

8 is for 442, is that 442 does identify that all

9 bridges that are a part of the NTTFI must now be

10 inspected and that data be submitted to the

11 National Bridge Inventory to the Federal Highway,

12 and that includes the tribal bridges.  

13             So, just be cognizant of that in 442,

14 is that the bridge inspection requirement, the

15 data submittal to the NTI is included in that

16 question, and that is brand new to the

17 regulations.  

18             Four-four-three, define the proposed

19 facility and includes the process and

20 requirements to successfully include into the

21 NTTFI.

22             This particular question 443, it is
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1 brand -- yes, question?  

2             MR. STEVIG: Comment about all bridges

3 must be inspected.

4             Just note that pedestrian bridges, I

5 believe do not require inspections.  

6             MR. KIPP:  That is true, but for those

7 tribes that have pedestrian bridges, that are BIA

8 owned, we are inspecting them.  We are not

9 submitting the information to the NTI, because

10 they don't want to see pedestrian bridges, but

11 they are still a structure that can fail.

12             So, we, as the BIA, for our foot

13 trails, for our ATV trails, when there is a

14 bridge on there, we basically are going to begin

15 the process of inspecting the BIA pedestrian

16 bridges, because some of our pedestrian bridges

17 are well over 100 feet long, and it is still a

18 structure that could possibly fail for whatever

19 reason.

20             So, we, as the BIA are taking the

21 additional step of inspecting those.  Even though

22 the National Bridge Inventory does not require



(202) 234-4433 Washington DC www.nealrgross.com
Neal R. Gross and Co., Inc.

190

1 them.  Question?

2             MR. JOHN:  My name is Tom John.  I'm

3 from the Newtok Village Council.

4             We have a river that is the depth of

5 incoming tide is getting worse, probably less

6 than 100 feet.  Can we make a bridge that the

7 boats can travel under during high tide? 

8 Probably 200, where boats can go under and

9 travel?

10             MR. KIPP:  I would have to answer that

11 with a general yes, but the specifics have to be

12 really identified as far as --

13             MR. JOHN:  I've seen bridges that --

14 they're not real high, just came from there last

15 -- yesterday, but those boats look flimsy, is

16 all.  Thank you.  Probably more than 200 feet.

17             MR. KIPP:  Anymore?  On 443, the

18 question pertaining to the facilities, and like I

19 was just beginning to say, 443 is a brand new

20 question to these proposed regs.  It specifically

21 addresses the documentation that is going to be

22 required to add a proposed facility to the
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1 inventory, and also to justify the proposed

2 facilities that are already in the inventory.

3             This is a significant question and

4 answer for this meeting, so please review that

5 and make your appropriate comments, because this

6 a brand new question pertaining to proposed

7 facilities, and there is a lot of sub-sections in

8 there that require basic documentation,

9 engineering, environmental, financial

10 requirements being involved.

11             So, try to take special note of that

12 particular question and answer there.  Yes,

13 question?

14             MS. BALTAR:  Julie Baltar with Bristol

15 Bay Native Association.

16             On the topic of bridges, you know, the

17 difference between narrow bridges and pedestrian

18 bridges and highway bridges, it seems like an

19 area where there isn't enough definition in the

20 regulation to define this.

21             When we look at the law, I mean, it's

22 eligible bridges under the Tribal Transportation



(202) 234-4433 Washington DC www.nealrgross.com
Neal R. Gross and Co., Inc.

192

1 Program, you know, it must have an opening not

2 less than 20 feet, must be classified as a tribal

3 transportation facility and must be structurally

4 deficient or functionally obsolete to be an

5 eligible bridge for the bridge program.

6             Yes, but it also says in there that,

7 you know, any bridge in the National Tribal

8 Transportation Facility Inventory must also be in

9 the National Bridge Inventory.

10             So, it seems like there is somewhat of

11 a disconnect towards what is actually eligible

12 under the Tribal Transportation Program versus

13 what the other larger bridge program is defining,

14 and we might need some additional clarification

15 there.

16             MR. KIPP:  That is a very good catch,

17 and that comment basically says is, we may have

18 bridges that don't meet the definition of an NBI

19 bridge.  That does not mean that your road

20 inventory should not include that as a section in

21 the bridge.

22             We do have BIA bridges.  We do have
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1 tribal bridges that don't meet the NBI definition

2 but they're in the road inventory. 

3             Now, we, as the BIA, for those

4 structures, we intend to inspect them, but we are

5 not going to submit that information to the NBI

6 because Federal Highway says that the bridge must

7 be 20 feet in length, and we have structures, at

8 least in this region, that are 19 feet long, and

9 they exist in there.

10             So, that is a very good catch, as far

11 as the connection between those two questions

12 identifying all structures in the NTTFI must be

13 inspected.  Question?  

14             MR. CHARLES: Yes, Bob Charles.  On the

15 443 towards the end there, it talks -- you know,

16 you're talking about documentation that

17 identifies the sort of environmental impact, and

18 so, to an extent, are you talking about

19 documentation and environmental impact that --

20 something that might be required under NEPA or

21 environmental impact statement or to an extent

22 the documentation are you -- are you required to
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1 do?

2             MR. KIPP:  I think that's probably

3 more of an implementation question, once the

4 final question and answer of that is finalized,

5 but again, it goes back into once you start

6 identifying projects that are proposed in nature,

7 they do not exist, in certain areas, and Alaska

8 just happens to be one of them, the NEPA process

9 is taken very, very seriously, and usually, is a

10 good hurdle for road and bridge projects.

11             In identifying a project, if you're

12 going to propose to build a 10 mile road,

13 environmentally, you must be able to identify is

14 it possible to get an environmental document that

15 supports the building of that road, because if

16 you know it's going to be a categorical

17 exclusion, that's probably going to be a very

18 viable project, right?

19             Perhaps, even an environmental

20 assessment resulting in a Ponzi, is probably

21 still an environmentally feasible project, yes? 

22             But some of your projects are not
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1 going to qualify for either of those two.  It's

2 going to go into an environmental impact

3 statement, which can take years, and years and

4 years to resolve.

5             So, it goes back into, if your

6 proposed facility is going to automatically

7 always go into environmental impact statement,

8 the feasibility of any of your proposed

9 facilities that are going to be built, probably

10 may not fly.

11             But again, it goes back into some sort

12 of environmental assessment pertaining to the

13 construction of that particular facility, road or

14 bridge, must be done to make it feasible, because

15 some of your projects could cost hundreds of

16 thousands of dollars, maybe even one-million

17 dollars, just to get over the environmental

18 hurdle, right?

19             MR. JOHN:  Yes, it gets expensive.

20             MR. KIPP:  But again, hopefully, that

21 answers your question.  Is there another

22 question?  
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1             Okay, question 444, described how the

2 NTTFI is updated.

3             Basically, this in the existing reg,

4 was where the dates were, November 1st, March

5 15th, May 15th, June 15th, those deadlines for

6 submitting your inventory.

7             Those dates are still in the answer. 

8 But again, these proposed regs basically divide

9 the answer into three sections.  Dates to add new

10 facilities to the inventory, dates to basically

11 have and amend an existing facility in the

12 inventory.

13             The answer also identifies -- it

14 identifies the appeal process, specifically

15 within this question, so that is a little bit of

16 a modification from the existing regs.  So,

17 that's another one you might want to circle and

18 review.

19             Four-four-five and 446, describes the

20 strip-map and the minimum attachments required.  

21             Question 445, what is a strip-map? 

22 The answer is very much the same as the existing
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1 regulation, scale, those type of things.

2             Question 446, what minimum attachments

3 are required for --  

4             MR. STEVIG: Question.

5             MR. KIPP:  Yes, yes, question.

6             MR. STEVIG: I'm Gary Stevig,

7 Chickaloon Village.

8             Four-four-five, the number one -- the

9 fourth one down, include a table that provides

10 the facility's dating information needed for the

11 NTTFI, and I believe is that the 5704 Form that

12 they're referring to, a table along -- right next

13 to the strip-map? 

14             Usually, the strip-map has a lot of

15 information that takes up a lot of the page,

16 that's my only concern, and it's just unusual.   

17             MR. KIPP:  Comment is taken, and I

18 think what that part is intended for is

19 basically, to identify like the legend.  It's the

20 basic information of what the route name is, what

21 the route number is, that's it.

22             Some of the information that's on the
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1 5304 Form will have the inventory form.  Kind of

2 what the -- just the legend portion.

3             The last reference to that 445, you'll

4 notice that there is a new reference in there

5 called a TTP coding guide.  

6             Once these regulations are basically

7 finalized and put into place, our current IRR

8 coding guide will be basically -- have a new

9 name, TTP coding guide and a lot of the

10 information will be updated.  Question?  

11             MR. STEVIG: Are we going to have a

12 consultation on the changes to the coding guide?

13             Some of the issues that resolved

14 previously were problems in the coding guide. 

15 One good/bad example, one question had four

16 answers to it, right-of-way ownership and

17 maintenance dialogue.

18             So, my question is since it directly

19 affects tribes, is this coding guide going to

20 have tribal consultation and are -- or an

21 opportunity for tribes to weigh in on any of the

22 changes to the coding guide, or has it be
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1 changed?  

2             MR. KIPP:  I am going to have to

3 answer that with I don't believe it's going to be

4 formal tribal consultation.

5             I think as a guide, we're basically

6 going to be identifying and amending it to

7 wording that's in the proposed regulations.

8             It will be enhanced.  That's a nice

9 word.  It will be enhanced to identify road

10 categories, specifically ice roads will be in

11 there.  Board roads, boardwalk, pier dock, barge

12 dock, those types of facilities will be added to

13 the TTP coding guide as being able to be a part

14 of the NTTFI.

15             So, as far as enhancements, hopefully

16 that's probably what I'm referring to it as, and

17 those classifications will be -- will also be in

18 there and identified, but again, that coding

19 guide will be enhanced to basically provide the

20 ability to add a lot of what we would consider in

21 the past, non-road and non-bridge facilities.

22             Don't be surprised if you want to
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1 build a road maintenance office, we're going to

2 tell you, "Well, it's got to be in road inventory

3 now.  It's got to be in NTTFI."  But the coding

4 guide will -- will basically again, has to

5 basically allow those types of additions at those

6 facilities in there. 

7             But again, that TTP coding guide will

8 be enhanced to basically provide a lot of things

9 that would traditionally have not been available

10 to be put in there.

11             MR. TULIK: Harry Tulik.  There are

12 small communities that don't have coding guides

13 and I think with this big cities, small

14 communities, small governments, most of the

15 communities, I don't think they have coding

16 guides.

17             How can they make that -- meet their

18 needs?  What can they do?  That is the question.

19             MR. KIPP:  As far as the reference in

20 the TTP coding guide, we've been using the

21 existing IRR coding guide for road and bridge and

22 other facilities, for the past nine years.
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1             If you've ever been to a road

2 inventory training, that coding guide is

3 basically a part of the training.  We basically

4 reference it, when we show you, these are the

5 classifications, these are the road categories,

6 these are the surface types.

7             So, the IRR coding guide is not new to

8 the program.  We've been using it to update the

9 inventory for years and years and years, and

10 we've asked -- we're using it to actually add the

11 new facilities, the ice roads now, as a road

12 category, as do boardwalks, board roads and board

13 roads too.  Those are facilities that actually

14 have been actually added to the coding guide and

15 is allowed into the inventory.

16             So, it is something that we've been

17 using for a while.   

18             MR. CHARLES: So, Bob Charles.  In the

19 coding guide, are you keeping the same functional

20 modifications to the roads, because the reason

21 why I ask is, there is a big difference between

22 what you have in the coding guide for the BIA
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1 roads and what the state has, as far as

2 classification and the borough and the cities,

3 for their functional classifications.   

4             MR. KIPP:  Yes, as far as the

5 classification that we used in the Indian

6 Reservation Roads Program and what the Federal

7 Highway classification standards are, there are

8 very much the same, as far as major arterial and

9 principle arterial, minor arterial, collector

10 roads.

11             As far as classifying roads, we were

12 very much in line with what Federal Highway was

13 using, but when it comes to trials, when it comes

14 to other facilities, airports, barge docks,

15 parking lots, those types of facilities, Federal

16 Highway doesn't have a classification for that.

17             So, those types of facility

18 classifications are basically specific to the TTP

19 program, to you, because the TTP that you receive

20 from Federal Highway basically, you can build in

21 that tribal administration building for

22 transportation.  You can build a road maintenance
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1 building.  You can support transit.  You can

2 build a barge dock.  You can build a boardwalk,

3 because most states don't do that.

4             So, our classification in the TTP

5 coding guide will be enhanced specifically for

6 the Tribal Transportation Program, to allow much

7 more transportation related facilities to be --

8 have the ability to be in the inventory and thus,

9 be eligible for TTP funding.

10             MR. JOHN:  My name is Tom John.  I'm

11 from the Newtok Village Council.

12             About these roads, at night time, for

13 safety purposes, they light -- in order to have

14 lights, there needs to be transformers.

15             You know, back home, transformers are

16 out of date and they fluctuate now and then, out

17 of date.  

18             Can those roads be used to replace

19 transformers?  Thank you.

20             MR. KIPP:  My answer to that is going

21 to be no, as far as -- and I know that trying to

22 identify the lighting situation for
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1 transportation facilities is reasonable from a

2 local point of view.

3             The use of TTP funds to replace a

4 transformer or buy a transformer or buy a

5 windmill to light the roads, I would have to say

6 the answer is probably going to be no.  That is

7 not something that you can't -- as you go through

8 your long range transportation planning process,

9 if you do have a question, you can actually

10 submit a letter and get a formal response.

11             MR. JOHN:  How about generator?  

12             MR. KIPP:   My answer to that is also

13 going to be no.  The only time I see a generator

14 used under the TTP program is for actual

15 construction, because sometimes they do bridge

16 work at night, right?  There's usually a

17 generator running the light that's shining on the

18 workers, as they work at night.  That's the only

19 place for it.  

20             Again, I would recommend that once

21 that issue comes up in your development of your

22 tribal priority list, that a formal letter be
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1 submitted to the BIA or the Federal Highway and

2 get a formal answer.  Question?   

3             MR. WILLIAMS: Yes, Sheldon.  Darryl

4 Williams with Traditional Council.

5             I have a question and it kind of goes

6 with what we're looking at right now, back to the

7 preamble, when we talk about the burden hours

8 that was estimated.

9             The table that we have here says half

10 of -- one half of an hour to be able to do your

11 notice requirement for a public hearing, but it

12 takes 46 days to put a public notice out and

13 process it, and it takes 36 days to do a public

14 hearing out, according to what's here.

15             I'm not sure if this is accurate or

16 not, and it even goes onto say that it's going to

17 be decreased by another 1,800 hours, and as we're

18 talking about this, we're seeing more and more

19 and more things being put into the planning

20 process and more time, and this is going to take

21 more effort and it's going to take me talking to

22 Council and me doing work and all -- and handing
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1 it off to the representatives and what not.

2             I don't see how that can possibly be

3 done in a half-hour.  It also talks about the

4 record keeping requirements for the record of the

5 public hearing.

6             There could be some really good typist

7 out there who could probably transcribe a meeting

8 in an hour, and do the same kind of process, and

9 to the 30 days, to be able to wait to receive

10 public comments.  I'm not sure if those are

11 realistic numbers.  

12             MR. KIPP:  I think if you're -- are

13 you looking at the preamble portion right now?  

14             MR. WILLIAMS: Yes, I am.

15             MR. KIPP:  Okay, I'm going to say that

16 those estimation time frames in the preamble have

17 to do with our responsibility in rolling out

18 consultation sessions, not pertaining to the

19 tribe and its responsibility for public

20 involvement in the LRTP process for tribal

21 priorities, or TTIP's.

22             That is an administrative burden of
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1 the Federal government in rolling out new

2 regulations, because if it is too cumbersome,

3 then like Mr. Gishi said earlier, in this

4 morning's presentation, it may not be -- you may

5 have to get special permission to spend $5

6 million to roll out new regulations.  

7             I think that's what that portion has

8 to do with, it's a general administrative

9 responsibility in rolling out the regs to whoever

10 it applies to, not to you, as tribes.

11             The last question in that portion 446,

12 what minimum requirements?

13             A minimal attachments are required for

14 NTTFI submission.  Again, that is a brand new

15 question to these proposed regulations.  

16             If you all kind of may -- may recall

17 us in the past, talking about the regs memo. 

18 Back in 2007 and 2008 time frame, the then

19 Assistant Secretary signed a letter, basically

20 identifying, you must have these minimum

21 attachments in place before adding the new

22 facility to the inventory.
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1             This particular question basically is

2 going to take and override that policy memo, back

3 in 2007, I want to believe it is.  But this has

4 identified the minimum attachments, resolution,

5 LRTP, letter of acknowledgment or the

6 acknowledgment of public responsibility is one of

7 those attachments.  

8             So, just be cognizant of that for you

9 to have responsibility for inventory submittals. 

10 Question?  

11             MR. CHARLES: Yes, Bob Charles. 

12 Section F there, that 446, you talked about it,

13 it's a cost verification.

14             Are we talking at a conceptual

15 engineering estimate, or are you talking about

16 some type of an engineering side estimate?

17             MR. KIPP:  Okay, the answer there,

18 cost verification, that particular reference,

19 kind of applies to the former formula.

20             In the former formula under SAFETEA-

21 LU, there was a cost to construct portion of the

22 formula, which basically identified, this is the
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1 current condition of the road.  

2             If it's a good road, it doesn't

3 generate funding.  So, this particular road is a

4 bad road and is in bad condition, it would

5 generate more money, because it had a

6 construction need associated with it.

7             There was a minimal or a default

8 amount provided, regardless of condition, and if

9 you wanted funding beyond the default, the

10 incidental verification had to be put into place.

11             So, that particular one right there

12 may have to be reconsidered, as far as -- as far

13 as this particular formula and its applicability

14 in this question, but that is a good catch,

15 because that actually, the wording associates

16 itself with the prior formula, specifically the

17 cost to construct portion.  So, that was a good

18 comment.

19             Okay, the next grouping of questions,

20 environment and archeological requirements, 450.

21             Identify that the TTP environmental

22 and archeological requirements are located on the
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1 BIA and FHWA websites.

2             On this particular one, just be

3 cognizant that the listing of all the

4 archeological and environmental laws basically

5 have been removed from the proposed regulation

6 and like was identified earlier in the previous

7 presentations, those listings are going to be on

8 the BIA and FHWA internet websites.

9             It's going to reference NEPA.  It's

10 going to reference NAGPRA, those types of things,

11 Clean Water Act.  That listing is going to be in

12 the Federal and BIA websites.

13             Four-fifty-one and 452 indicates that

14 TTP funds can be used for compliance and other

15 activities.  Yes, question?

16             MR. THOMAS:  Sam Thomas.  Craig Tribal

17 Association.

18             Are you going to have an

19 identification of where -- which one of these are

20 Federally inherent functions and which ones are

21 non-Federally inherent functions?

22             In regards to the environmental and



(202) 234-4433 Washington DC www.nealrgross.com
Neal R. Gross and Co., Inc.

211

1 archeological and how the reviews are carried

2 out, because there are several different

3 components, whether you're going to a category

4 exclusion, to an EA, to an EIS.  They're all

5 different.  They all got different components in

6 them.

7             So, I'm not sure how in depth your

8 Tribal Transportation dollars only go so far. 

9 So, I'm sure some of this is probably Federally

10 inherent.

11             MR. KIPP:  Yes, as far as identifying

12 the general reference and the laws that apply to

13 environmental and archeological, they are

14 basically going to be listed there, very much in

15 the same manner as the existing regs, but I

16 believe what Mr. Thomas is saying that, in the

17 actual acquiring of certain NEPA related

18 documents, historically, tribes that have worked

19 direct service or under Title 1 and Title 4, with

20 the Bureau of Indian Affairs, there will -- we

21 filed certain archeological and environmental

22 documents that our Secretary had to abide by, as
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1 far as Federal funds being used on Indian lands.

2             Federal Highway basically, which is a 

3 group with the DOT, they have their own version

4 of NEPA compliance, and it is that version that

5 is identified in these regs, not the Bureau of

6 Indian Affairs manual for archeological

7 assessments, not the NEPA interpretation.  It is

8 basically the DOT's version, and I think that's

9 what Mr. Thomas is identifying, is that if you

10 are a Federal Highway tribe, you're probably very

11 cognizant of that, and the general difference

12 there is basically a categorical exclusion,

13 because our manual within the Interior basically,

14 is very much different than that under which the

15 DOT uses.

16             But again, just being cognizant of

17 program agreements for Federal Highway, are you a

18 program agreement tribe with the BIA?  Do you

19 have a Title 1 document and Title 4 contract with

20 the Secretary of Interior?  

21             Four-fifty-two is a brand new -- is

22 basically a new question.  When can TTP funds be
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1 used for archeological and environmental

2 activities.

3             It basically identifies when those

4 activities are directly related to a

5 transportation project, but that is a new

6 question 452.  

7             Moving onto the next set of questions

8 pertaining to design, there is a few questions

9 there, 454 identifies the requirement of design

10 standards and where they can be found.

11             Again, this is one of those questions

12 and answers that the listing of all the design

13 manuals, the design requirements are not in these

14 proposed regs.  They are basically going to be

15 put in the BIA and FHWA website for your

16 reference.  Question over there.  

17             MR. JOHN:  Yes, my name is Vernon

18 John.  

19             My question is, if you're building a

20 trail or road over to an old comp site and we

21 want to put like a cross or something there to

22 put for the -- put on where the old comp site is
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1 at, so, couldn't we use TTP funds for that?  

2             MR. KIPP:  As far as the sign that

3 would be -- that would be like a description of a

4 historic site or something like that, I would say

5 yes, that is an eligible activity and eligible

6 expenditure.

7             My guess would be that the only

8 limitation would be is that the sign would have

9 to be within the right-of-way.  I mean, you

10 wouldn't be allowed to buy a sign and put it on

11 somebody's private line, because the whole site

12 is there, and the signs that you put up

13 pertaining to transportation related facilities

14 should be within the right-of-way, under which

15 that facility encompasses.

16             But I would say yes, the signs are --

17 descriptions are interpretive signs are eligible

18 activities and eligible expenditures.  

19             MR. JOHN: Thank you.

20             MR. KIPP:  Okay, 455, what other

21 factors must appeal to project design?

22             That particular question, it just
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1 basically identifies that there is a design life

2 for roads and there is a design life for bridges.

3             But just be cognizant right now, that

4 that particular question and answer pertains only

5 to roads and bridges.  There is no design life

6 for transit buildings.  So, just be cognizant of

7 that.  That question is for roads and for

8 bridges.

9             The next set of questions happen to

10 pertain to review and approval of plans,

11 specifications and estimates.  The first question

12 460 what must a project package include?

13             That particular question, the primary

14 thing there is to -- just to kind of get the

15 understanding that project package and PSE are

16 not the same thing.

17             PSE is simply the plans, the

18 specification and the estimate.  But the question

19 has the term 'project package' in it.

20             What must the project package include? 

21 I think in some of the previous presentations, I

22 identified, remember the funding that we got
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1 before, for construction activities about three

2 or four years ago?

3             What kind of projects did they want?

4 They wanted shovel-ready projects.  Remember that

5 term that they talked about?  That is what a

6 project package is, your plans, your

7 specification, your estimate, your archeological,

8 your environmental, your right-of-way easements,

9 temporary construction and long term maintenance. 

10 That is a project package.  All you needed was

11 cash to start the project.

12             So, kind of just keep that in mind,

13 when you're looking at that question and answer

14 there.

15             Four-sixty-one is basically updated

16 for pertaining to the SAFETEA-LU.

17             Four-sixty-two is basically -- you

18 have a note here that 462 does not exist in the

19 proposed regulations, so, there will be a little

20 identifier, identifying that 462 is reserved.

21             Four-sixty-three identifies the action 

22 that can be taken if the Secretary identifies
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1 there is a sound deficiency.

2             Any questions for the design?  Any

3 questions?  

4             MR. THOMAS:  Yes, Sam Thomas from

5 Craig Tribal Association.

6             In the previous 170.456, there was

7 another clause in there after (c) that identified

8 in the event that the Bureau did not respond back

9 to the person requesting the design standard,

10 then that would deem that the change was

11 adequate.

12             But it had to do more with change

13 orders, I believe, than actual design change. 

14 I'm not sure if we're talking about the same

15 thing or not.  

16             MR. KIPP:  I think Part C basically

17 identifies that there is so many days under which

18 the FHWA and BIA must provide a response back. 

19 Anymore questions?  

20             MR. STEVIG: Gary Stevig, Chickaloon

21 Village.  Quick comment.

22             Four-sixty-one, I believe on for (a)
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1 it mentioned, "Provide assurances that the

2 contract or agreement that the construction will

3 meet or exceed applicable health and safety

4 standards."

5             I believe that labor standard, labor

6 terminology is missing.

7             MR. KIPP:  Okay, comment is taken

8 there.  Another thing on 461, basically, when

9 these regulations were put in place in 2004,

10 there was a requirement that identified a second

11 level review, in the previous negotiated

12 rulemaking that comprised the -- the existing

13 regulations.

14             But within months after these

15 regulations being put into place, Safety-Lu came

16 along and basically eliminated that second level

17 review.  

18             But this particular question and

19 answer basically reflects the intent of Safety-Lu

20 and MAP-21, as far as identifying that you, as a

21 tribe, when you're acquiring the engineering

22 services, that that person, once they stamp and
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1 sign it, and they certify that health and safety

2 standards are in place, that is basically it. 

3 The project is part of the plans, specifications

4 and the estimate, they're basically approved.

5             So, that is a little bit of a change

6 there.  

7             Four-sixty-three, moving on to the

8 next section 470, construction and construction

9 monitoring.

10             Four-seventy, 471 identifies

11 construction standards that must be used in how

12 projects are to be administered.

13             That question and the following

14 question 471 all project administered, are very

15 much the same as the existing regulations, but

16 again, it does incorporate, where it used to say

17 the BIA, now it says BIA and FHWA.

18             It allows for the FHWA coordination

19 with those tribes, which have a program agreement

20 with them.  That is really the only cognizant

21 change in 470 and 471.

22             Four-seventy-two clarifies what
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1 construction record must be kept and accessible

2 for review on construction projects.

3             That particular question and answer

4 and small table is very much in line with what's

5 in the existing regulations, but again, there is

6 a question.  There is a small answer and there is

7 a table to review there.  Just be aware of that.

8             Four-seventy-three provides

9 information on when a project is considered

10 complete and how and by who a project closeout is

11 conducted.

12             That particular question and answer,

13 again, for the most part, is very much the same

14 as the existing regulation.  Question, Mr.

15 Mermelstein?

16             MR. MERMELSTEIN:  Yes, Howard

17 Mermelstein.  Four-seventy-one F1, only the

18 licensed professional engineer of record may

19 change the TTP projects, plans, PSE during

20 construction.

21             So, what happens in the -- this seems

22 extremely limiting because if you had one firm



(202) 234-4433 Washington DC www.nealrgross.com
Neal R. Gross and Co., Inc.

221

1 design something and then you found significant 

2 problems and you've switched firms, or you're in

3 the process of switching firms to make a change,

4 this basically says you have to go back to that

5 original engineer of record and approve the

6 plans.

7             So, for example, if I hire -- had

8 Engineer A working on this and Engineer A is

9 either no longer employed by the firm doing it or

10 the tribe replaces, he remains the engineer of

11 record.  So, what if he's no longer working? 

12 Even if he doesn't renew his license, and then he

13 can come -- well, that's what I'm saying.

14             Hypothetically, you have a change and

15 you're locking in this -- what I'm saying is,

16 this clause locks in one engineer for life, for

17 the life of the project.  

18             MR. SPARROW:  You have to have an

19 engineer -- this is Bob Sparrow.

20             You have to have an engineer of record

21 on the project.  He is the one that is

22 responsible for ensuring that the project is



(202) 234-4433 Washington DC www.nealrgross.com
Neal R. Gross and Co., Inc.

222

1 built in accordance with the plan and specs.  If

2 he's no longer there, then someone else has to

3 take over the engineer of record, through his

4 approval and take over the total response -- it's

5 like taking over the responsibility of something

6 that somebody else designed.

7             But you just can't say, if he's not

8 there, he's -- and he's no longer employed, he -- 

9 you don't have an engineer of record.  That --

10 you have to have an engineer of record.

11             MR. STEVIG: A comment on

12 170.473.(2)(c) I'm directly addressing 25 CFR

13 Part 169 on the right-of-ways.

14             In early 90's, I believe, that the

15 tribes had came together for the roads program

16 and had 169 transferred, and it was eligible to

17 Part 170 and so, now, we're being thrown back

18 into 169 and I'm very concerned about the

19 application of 169 within the State of Alaska.

20             We're going to need a lot more

21 consultation.  Also, with that office, who is in

22 charge and their funding and timing?  I'm
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1 concerned that the realty division and/or the

2 right-of-ways personnel for BIA would be

3 overwhelmed.

4             MR. KIPP:  Okay, I think the general

5 answer is going to be provided by this man.  

6             MR. CAULUM:  Part 169 is -- well, to

7 start, as you know, it's referred to in the

8 current regulation.  Part 169 is the right-of-way

9 regulations.

10             Until the recent Act decision and the

11 Department, and you know, upcoming attempts now

12 to take land and trust for tribes in Alaska,

13 beyond Metlakatla, the right-of-way issue has

14 generally not been something that has been

15 applicable in Alaska.

16             So, this is not -- you know, although

17 it was discussed in the proposed rule, in the

18 negotiated rulemaking for the current regulation,

19 the right-of-way regulations themselves are going

20 to be separate and apart situation, and that was

21 actually the preamble to the current regulation. 

22             There is a comment response on -- to
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1 the negotiated -- to the tribal position during

2 the negotiated rulemaking, that right-of-way

3 beyond 169 should be addressed, and the response

4 from the government was, "Our regulations for

5 right-of-way on tribal lands exist in Part 169,"

6 and that's what we have to look to.  We can't

7 override those here.

8             That process, there is a process that

9 has been ongoing, notice on comment, rulemaking

10 process has been ongoing for Part 169.  I believe

11 that the comment period is still open for that,

12 although I'm not involved with it directly.  So,

13 I'm not 100 percent sure if it's closed.

14             However, I know it was extended at

15 least twice.

16             So, any rate, that is going to be the

17 one that's going to control all of this.  So,

18 that may not be satisfactory answer, but that's

19 as good as I can do for now because Part 169

20 really is a separate process, in terms of right-

21 of-ways and things of that nature.

22             Here, the only requirement is that you



(202) 234-4433 Washington DC www.nealrgross.com
Neal R. Gross and Co., Inc.

225

1 have a right-of-way before you can start --

2 before you can begin construction.

3             MR. THOMAS:  On 170.471, Sheldon, I

4 guess this is kind of going to -- you're just

5 using tribal transportation funds, but if you

6 marry that with 132 or Federal aid funds, that

7 kind of muddies the water and it doesn't really

8 identify who is going to be doing what, and maybe

9 there needs to be another sub-section in there on

10 how that gets carried out, because I can't tell

11 the state that the Constitution doesn't

12 acknowledge tribal sovereignty.

13             So, if I'm successful in obtaining

14 state funds through the Federal aid program, I

15 basically have to either funnel it back through

16 Western Federal and them administer the project

17 on behalf of the tribe, which goes against the

18 grain of what it's saying in here.

19             So, I think maybe something else needs

20 to be added to this, and I'm not sure how to do

21 it.    

22             MR. TULIK: Harry Tulik, Toksook Bay.
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1             On this 170.156, we have requests 

2 from the design standards and the tribe can

3 request an exception from the required design

4 standards from Federal Highway Administration or

5 BIA.

6             But that right there, when we -- in

7 our own town, we have a building, draw those

8 lines and they're a little off, and when we're

9 trying to fix the road, that's going to be the

10 way that -- right-of-way, so it's going to be a

11 problem.

12             I think what -- the tribe has to be

13 the one that decides how the road should be

14 designed, in actual reality, instead of on lines

15 and property lines, because a lot of projects

16 going on, will be happening there, and there's

17 housing and it's too close to the road, and all

18 of that stuff.    

19             MR. KIPP:  Good comments there.  I

20 think as far as the question that Mr. Stevig had

21 on the -- for Part C, that 473, again, you've got

22 to be able to identify if the 25 CFR 169 applies. 
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1 Within our TTP program, it only applies and that

2 regulation, at least in my opinion, only applies

3 to trust land.

4             The 25 CFR 169 applies to acquiring

5 rights-of-way on Indian Trust land.  

6             So, if your project is on the Village

7 Corporation land, does 25 CFR 169 apply, as far

8 as the rules and regulations?  No, it does not,

9 because it's not Indian Trust land, under the

10 Secretary of Interior's responsibility.

11             So, the majority of the projects in

12 this state, when you're building those projects,

13 whether it's on Village Corporation, Region

14 Corporation, or State of Alaska lands, for 25

15 CFR, those rules do not apply, as far as

16 acquiring.

17             But you must have a right-of-way

18 specifically, a construction easement from that

19 land owner to build your project, and the

20 construction -- and the acquiring and the

21 documentation requirements for those construction

22 easements basically is the State of Alaska law,
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1 because it is basically non-trust land.

2             So, that's very key when you're

3 looking at that particular one, where it says if

4 25 CFR 169 applies, because the majority of the

5 projects up here, that will not apply.

6             Again, that discussion is actually

7 taking place and being enhanced this afternoon at

8 four o'clock, but there is going to be another

9 session on Indian Trust land in Alaska.  Very

10 interesting.  Question somewhere?

11             MS. BALTAR:  We have allotments here,

12 and I think 169 probably would apply to that, but

13 we have a lot of allotments.

14             MR. KIPP:  There's thousands of Indian

15 allotments in the State of Alaska that are very

16 small in acreage, but they are all over the

17 state, and yes, if your land project was a class

18 of one of those Indian allotments in this state,

19 25 CFR 169 will apply.  You will have to contact

20 your point of contact with the Regional

21 Transportation Office, so that you can coordinate

22 the responsibilities for the proper documentation
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1 with the Branch of Realty and whoever else might

2 apply, because then, you have to get into the

3 Federal nature of acquiring -- I'm looking for

4 the value.  The appraisal, thank you.

5             That is a requirement on Indian

6 allotments and that process can take a while. 

7 So, just a little bit of more information on that

8 particular question.

9              Moving onto the next question,

10 management systems.  We've got to get through

11 these.

12             One question there, 502 identifies the

13 requirements for National Management Systems and

14 also as well as what plans the tribes could use

15 for design to have its own management system.

16             This basically allows a tribe to use

17 their tribal transportation fund to buy software

18 systems that will allow you to manage your

19 program, manage your TTP management program,

20 allows you to buy software to basically run your

21 construction projects.  That's what this

22 particular management system question basically
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1 answers.

2             Ten, bridge program.  I'm sorry, the

3 next group of questions, bridge program 510 to

4 514, identifies the TTP bridge program as a

5 source of funding for new bridge work where

6 additional regulations can be found on how funds

7 are made available to tribes, and also updates

8 the bridge inspection requirements that have been

9 set in place by MAP-21.  Again, questions 510 to

10 514 do that.

11             As Mr. Sparrow reiterated earlier this

12 morning that the existing bridge program is still

13 called the Indian Reservation Bridge Program.  We

14 reference that as IRRBP.

15             Those regulations are not in the 25

16 CFR.  Those regulations are under 23 CFR.  They

17 are part of the Department of Transportation's

18 regulations.

19             But again, you'll see here when you're

20 referencing some of the answers, that Indian

21 Reservation Roads Bridge Program, the name of

22 that program will be changed to the Tribal
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1 Transportation Facility Bridge Program.  

2             So, as you review those questions and

3 answers, those pertain to what we're calling now

4 the Tribal Transportation Facility Bridge Funds,

5 but again, it does incorporate the responsibility

6 of all public entities that have bridges open to

7 the public, that the National Bridge Inspection

8 standards kick in.

9             You have a bridge that is open to the

10 public, you now have the responsibility to

11 inspect that bridge, submit that information to

12 the National Bridge Inventory, not just once, but

13 on a reoccurring basis, every two years, and that

14 is -- and that was a new requirement for MAP-21.

15             That basically concludes our Subpart

16 D. So, hopefully, everybody -- if you have any

17 questions on any of those, don't hesitate to --

18 or any other sections, if a question comes up

19 now, even though it was not in my presentation or

20 earlier this morning, be sure and get a chance to

21 bring it up.

22             The next section will be Subpart E,



(202) 234-4433 Washington DC www.nealrgross.com
Neal R. Gross and Co., Inc.

232

1 and then Mr. Caulum.

2             MR. CAULUM:  Thank you.  Okay, Subpart

3 E has not changed much, but we did -- mostly did

4 clarifications in this section, and in

5 particular, addressing, as I mentioned earlier in

6 my opening, some of the substantial changes in

7 the way the program is delivered to tribes, the

8 way tribes are taking on now, responsibilities

9 under the program.

10             Funding process 170.600 was updated to

11 reflect how tribes are notified of annual funding

12 amounts, as well as the time frame by which those

13 funds must be made available to the tribes.

14             One-seventy.602 identifies that under

15 existing statutes, no additional funding is

16 available to tribes for unforeseen construction

17 costs.

18             The miscellaneous section 170.605

19 describes when the force account methods being

20 used in tribal transportation program, this has

21 become -- BIA would use what amounts to force

22 account, with their direct service, but this has
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1 become a big thing for tribes that are running

2 the program under a tribal transportation program

3 agreement with Federal Highway or BIA, and who

4 also have their own in-house transportation

5 departments.

6             For example, we happen to be here

7 yesterday, went up to Chickaloon, and they have a

8 very nice facility there, and showed us some of

9 the equipment that they have, and Chickaloon is

10 one of those tribes that had a few people in

11 their department and does a fair bit of force

12 account, is my understanding.

13             So, that's an example of how that's

14 changed, and I suspect there are other villages

15 or tribes and all, that sort of have done that,

16 as well in the work.  Sam?

17             MR. THOMAS:  Sam Thomas, Craig Tribal

18 Association.

19             I didn't know we were supposed to warn

20 the Bureau of FHWA when we were entering into

21 force account versus put out for bid.

22             You know, you guys identified it at
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1 the beginning of this exercise that, you know,

2 the Self-Determination Act and all this other

3 stuff that applied to the program, and now,

4 you're telling us that we want a forest account,

5 we may as the Bureau and everybody to bless that,

6 and I just don't feel that it's necessary.

7             We coordinate on the -- probably

8 daily, sometimes weekly, sometimes monthly

9 without point of contact. I just don't feel --

10 our point of contacts know what we're doing.  I

11 just think this is just worthless, having this in

12 there, as a part to hold us hostage to something

13 that we should be self-determined to do, when we

14 feel it needs to be done.    

15             MR. CAULUM:  Okay, that's a good

16 comment.  Thank you.  

17             All right, 170.606 identifies the

18 legislation of procurement requirements of the

19 Tribal Transportation Program.  There is no

20 significant changes there.

21             One-seventy-six-zero-seven to 609

22 describes the list of funds for contract support
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1 costs and start up activities.

2             Subpart E continued contracts and

3 agreements identifies the functions that tribes

4 may assume in their agreements with BIA and

5 Federal Highway.  Those meaning largely program

6 agreements.

7             Six-one-one identifies the special

8 provisions that apply to self-determination

9 contracts.  There weren't any significant changes

10 there.

11             One-seventy-six-one-two describes that

12 non-contractible activities are funded out of the

13 funds identified in 23 USC 202(a)(6).  These are

14 also known as program management and oversight

15 funds or PMO funds.

16             As noted here, it can be used only by

17 BIA and Federal Highway and identifies that these

18 funds may be -- that these can be -- the

19 activities can be found in the Appendix to

20 Subpart E.

21             Six-one-four is updated to reflect

22 that tribes may receive partial funding as that



(202) 234-4433 Washington DC www.nealrgross.com
Neal R. Gross and Co., Inc.

236

1 funding becomes available to Federal Highway and

2 BIA.  This is something that unfortunately, over

3 the last number of years is a result of

4 continuing resolutions and extensions.

5             As you know, the Tribal Transportation

6 Program is authorized for up to $450 million a

7 year and then there is a process that goes on in

8 part as a result of continuing resolutions, where

9 Federal Highway can only make available the

10 amount of funds as -- sort of as a numerator or

11 denominator as the continuing resolution extends.

12             For example, right now, we have --

13 what is the number, 247 over 365th?  How much?  

14             MR. SPARROW:  Two-forty-three.

15             MR. CAULUM:  Two-forty-three.  Right

16 now, the funds that are currently available to

17 tribes and the BIA actually, and Federal Highway

18 for program management oversight is 243 of 365th,

19 because the current continuing resolution -- I'm

20 sorry, in this case, the Highway Bill, the

21 Transportation Program authorization only goes

22 until May 31st.
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1             If the Transportation Program

2 authorization and the current continuing

3 resolution, the current budget were in sync and

4 they both expired at the end of fiscal year 2015,

5 the entire year's funds would be available, so

6 365 over -- in essence, they're only changing how

7 much we can send out at a particular time, based

8 on whether there is a budget that DOI and Federal

9 Highway are operating under.

10             One-seventy-five-six-one-five to 618

11 updates the availability of advance payments,

12 receiving additional funds if they become

13 available through the program on a nationwide

14 basis, contingency and savings to one-million

15 with new statutes.

16             Subpart E contracts and agreements

17 170.619 identifies when travel preference and

18 Indian preference apply to the Tribal

19 Transportation Program.  No changes, other than

20 adding program agreements are a reference.

21             One-seventy-six-twenty clarifies that

22 reimbursement and other agreements with state or
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1 local governments for Tribal Transportation

2 project may include Self-Determination Acts,

3 Indian preference provisions.

4             One-seventy-six-two-one, no

5 significant changes there were made, other than

6 to add the Federal Highway and BIA program

7 agreement as a reference.

8             Subpart E 170.622, there are no

9 significant changes there.  Six-twenty-three to

10 625, there are no significant changes, other than

11 the clarification, and then 626 identifies how a

12 tribe can request waiver regulation.

13             In the appendix listing non-

14 contractual activities, in other words, that are

15 typically considered inherent Federal functions,

16 only functions that the Federal government can

17 carry out.  There were no significant changes

18 there either.

19             Subpart F program management, I'm

20 sorry, program oversight and accountability,

21 170.700 describes what the TTP stewardship plan

22 and National Business Plan is or are.
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1             One-seventy-seven-zero-one clarifies

2 that a tribal BIA memorandum of understanding may

3 be used to identify work that the BIA will carry

4 out with the tribe or trust.

5             This is where -- situation where BIA

6 is moving the program through direct service. 

7 So, the BIA and the tribe would sit down and

8 determine within the constraints of the funding

9 available to the tribe shares, what projects the 

10 BIA would carry out for the tribe.

11             One-seventy-seven-zero-two identifies

12 the Secretary will review and monitor the

13 performance of all travel transportation

14 activities, 170.703 and 704 describes what

15 program review the Secretary can adopt and how

16 improvements are identified and acted upon.

17             That is it for Subpart F and E.  Does

18 anyone have any questions on either one of those? 

19 Mr. Stevig?   

20             MR. STEVIG: Gary Stevig, Chickaloon

21 Village.

22             One-seventy-seven-hundred, there was
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1 reference to the stewardship plan.  I just

2 wondered shouldn't it be business plan and also,

3 with that, are we getting any consultation on

4 that Federal Highway business plan that replaced

5 the stewardship program?  

6             MR. CAULUM:  As to the business plan,

7 there will not likely be consultation on that,

8 largely because we have already gotten input from

9 the Tribal Transportation Program coordinating

10 committee, and also, that is a document that

11 obviously, we value the input of the committee,

12 however, that is -- that document, the business

13 plan is sort of an inter-agency agreement for how

14 the two agencies effectively try to work together

15 to administer the tribal transportation program.

16             So, it's kind of an inside baseball

17 and you know, all right, if we have a problem

18 here, then what do we do and vice-versa, things

19 of that nature.

20             But the committee's input has been

21 very helpful on that, as well.

22             Okay, any other questions on E or F? 
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1 Hearing none, Mr. Gishi.  

2             MR. GISHI:  Great.  You guys have been

3 great.  Thank you for all your questions, and in

4 keeping this thing going.  

5             Subpart G and Subpart H have changed

6 significantly and when you look at it, as you'll

7 see, we're toward the end of the presentations as

8 a whole.   

9             The result of that is, is Subpart G

10 has changed significant -- has changed

11 significant from the standpoint that the BIA road

12 maintenance program, as I mentioned earlier in

13 Subpart A, has been taken out and removed

14 completely because it is a appropriated funding

15 source and is not applicable under the TTP

16 program, essentially, fall under the direction of

17 the administration in doing this.

18             So, none the less, there is a road

19 maintenance activity, and it's important to note

20 that road maintenance activities are described

21 here, are very consistent with BIA road

22 maintenance.  Road maintenance is road
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1 maintenance, right?  The color of the funding is

2 different, but certainly, road maintenance and

3 activities that are instituted with it are

4 essentially are those processes.

5             So, from that standpoint, some of the

6 material that we have in here has been included

7 from the previous Subpart G, under that heading,

8 but is primarily identified for purposes of the

9 TTP road maintenance program.

10             If you think about it, the TTP road

11 maintenance program is -- includes maintaining

12 all roads that are in the National Tribal

13 Transportation Facility Inventory, which does

14 include BIA roads.

15             So, from the standpoint of how it

16 applies to BIA roads, those functions are similar

17 and as a tribe, if you're performing the work

18 under a BIA road maintenance contract, as well as

19 under TTP, most likely you have the one crew and

20 they're doing the same thing, and so, the result

21 is, is it applies across the board and -- from

22 that standpoint.  But we just couldn't include
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1 that here.

2             So, 800 primarily identifies the new

3 changes in the -- in MAP-21, specifically those

4 areas that talk about how the funds are to be

5 administered, in terms of what the eligibility

6 is, 25 percent or $500,000, whichever is greater,

7 little change from the previous statute, in

8 regard to the $500,000 and the qualifier,

9 whichever is greater.

10             In addition to that, it talks about

11 that the BIA will continue to be responsible for

12 maintaining and requesting annual funding for BIA

13 roads under the BIA maintenance program and that 

14 these funds, the TTP funds, in particular where

15 there is BIA road maintenance activities that are

16 necessary and it utilizes those appropriated

17 funds, that these funds are to supplement and not

18 be used in lieu or for the intended purposes that

19 these other programs, in this case in particular,

20 BIA has a responsibility for.

21             Eight-zero-one clarifies that the

22 funds designated for maintenance cannot be used
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1 for improvements.  That's generally and continues

2 to be a policy that is throughout the program

3 under the Highway Trust Fund Program, and that,

4 when we're talking about improvement means either

5 improve the roads or other TTP facilities to a

6 higher road classification, standard or capacity.

7             You know, we can't go out there and

8 maintain -- they do such a good job of

9 maintaining that gravel road that over years, it

10 becomes a paved road.  That is not eligible.

11             MR. MERMELSTEIN:  I'm Sam Thomas. 

12 Howard Mermelstein.   

13             For 801, is this now a group rate,

14 because if you've pulled the BIA road maintenance

15 from this section, all of tribal transportation

16 program funds can be used for any purposes

17 identifiable, construction, maintenance,

18 planning.

19             So, it's not separate maintenance

20 money anymore.

21             MR. GISHI:  If that's the only one on

22 your program, that's an option you have, but I'll
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1 tell you what, it's going to cost you more money

2 to do that.

3             The point is, is for road maintenance,

4 there are certain activities that you -- that you

5 can do, that you don't have to be under

6 construction program, and the point is, if it's

7 not an improvement, you can do it, but if it's an

8 improvement, you're going to have to go through

9 the procedures of plans and specs and all of the

10 other material.

11             MR. MERMELSTEIN:  How are you

12 separating -- where is the separation, the

13 delineation if it's all TTP funds? This is no

14 longer -- it starts out by pulling the BIA road

15 maintenance program from this section, so, this

16 is all TTP funds.

17             So, if you have -- I understand that,

18 you know, improvements as opposed to maintenance,

19 but if you've got five projects on your TIP and

20 one of them is road maintenance, one of them is

21 transit, planning, two construction projects, and

22 you're going to move, and you've got $40,000 set
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1 aside for road maintenance on your TIP, but you

2 need to add some money into your construction

3 activity to help with self-determination, because

4 you can move those without having to redo your

5 TIP, as long as you've got an approved project. 

6 The money flows, right?  So, maybe I'm

7 misunderstanding something.  

8             MR. GISHI:  No, you're absolutely

9 right, that is what you do.  That's a function of

10 managing the funds, but what we're talking here

11 is an improvement of a road, in terms of its

12 eligibility, not necessarily how you're managing

13 the dollars.

14             As long as you comply with that 25

15 percent or $500,000, then you can maintain all

16 your roads and make it a preventative maintenance

17 program, and some tribes have done that.  For the

18 amount of money they get, it is difficult to do

19 construction.  

20             So, they maintain their roads, but

21 they haven't made improvements from the

22 standpoint of managing those funds.
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1             Eight-zero-two, verifies that the

2 tribe can carry out maintenance activities.

3 Again, provides the mechanism that this is

4 eligible under any of those agreements that are

5 available for tribes to perform the work.  If a

6 tribe desires to do that, it can do that.

7             Eight-zero-three identifies that the

8 standards for the Tribal Transportation

9 Facilities must be maintained, subject to funding

10 available.  Again, the process that -- based on

11 availability of funds, these facilities must be

12 maintained under the standards that are

13 identified under for BIA, for BIA roads, that

14 standard there, fits with county, other local

15 government, they have standards, I'm sure.

16             If it's a tribe, the tribe may have

17 your own standards, but you have to be able to go

18 through and be able to do those things, but under

19 some standards, and of course, part of that

20 utilization is you could develop, adopt

21 standards, as you go, as long as you've

22 identified and adopted -- documented what those
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1 are, and that those standards are not

2 improvements.

3             Again, a gravel road to a paved road

4 is not the -- although it's a standard, it isn't

5 a maintenance standard.

6             Eight-zero-four describes the actions

7 that can be taken if maintenance funding is

8 deemed inadequate.  This is a -- if the BIA

9 determines that the TTP facility is not being

10 maintained under standards due to insufficient

11 funding, generally, this is again, under TTP,

12 you're looking at facilities which are the

13 responsibility of BIA, county, state, other local

14 governments, other Federal agencies, and of

15 course, even the tribal government, who are

16 public authority and as a public authority, you

17 have a responsibility to ensure that the roads

18 which you build are maintained, and if it -- for

19 any reason it isn't being maintained, then there

20 is a process that has to be gone through and that

21 process, in particular in this case, would not

22 include the BIA obviously, because the BIA has
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1 responsibility for its own systems, and the

2 tribe, because the tribe has responsibility for

3 its own systems.

4             But generally, those other entities

5 and it's described very well in 23 United States

6 Code 16, where it talks about the penalty or the

7 process that we go through, it's typical of that

8 process of making sure that the owner is notified

9 and reasons given, that the -- why the road is

10 not being maintained.

11             As you go to 805, identifies that BIA

12 and FHWA websites, where tribes can find eligible

13 maintenance activities.  Again, that's another

14 instance where you're asked to move the list of

15 10 documents to a website for frequency of

16 updates and availability.

17             So, that's where they will be located. 

18 Yes, your comment?  

19             MR. STEVIG: Quick comment.  On 805

20 number two, note of regulations about non-BIA

21 transportation facilities, if the tribe served by

22 the facility feels that maintenance is required
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1 to ensure public health, safety and economy, and

2 if the tribe executes an agreement with the only

3 public authority within available funding.

4             MR. GISHI:  Thank you.  That's 805,

5 again, 805.2.  Thank you.  That's in the -- it's

6 in the old regs.

7             Okay, so, that basically is Subpart G,

8 and again, a very short sub-part, simply because

9 of the major changes that were in there, a lot of

10 the details are in the appendices itself, and

11 pretty straight forward.  Any comments on that

12 before we go on?

13             Okay, Subpart H.  H is miscellaneous. 

14 This is sort of the catch-all that we -- the

15 location that we created for the purposes of

16 those particular activities, which are related to

17 or that are necessary parts of implementation of

18 the program, but not necessarily direct under the

19 responsibility of a program, and subsequently,

20 are not under the direct responsibility of the

21 tribe.

22             Previous to this, all material that
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1 was referenced here, that was for information

2 only or reference only, has been removed,

3 including the section -- if you go back in your -

4 - in the existing regs, you'll see that hazardous

5 and nuclear waste transportation has been

6 removed, and emergency relief.  

7             Both of those were included in there,

8 with the idea that this reg would be a place

9 where information, and it made it very clear that

10 it was for information purposes only, but that

11 people could go to, to take a look at, at least

12 to get a start or understand how -- what to do,

13 in terms of issues that may come up related to a

14 project, and administration asked to have that

15 removed, and so, those were removed for that

16 purpose.

17             You get into Section 9 and 10,

18 describes how the BIA and the FHWA must provide

19 information to tribes after receiving a written

20 request.  Again, it is simply an expediting

21 process and a reasonable time line of providing

22 information on the program.
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1             It could be included as part of the

2 accountability process, I suppose you could say,

3 but it is described here, in terms of reporting

4 requirements from that purpose.

5             You got a question over here?

6             MR. SOMMER:  Yes, my name is Curtis

7 Sommer from the Native Village of Tununa.

8             On your first general hazardous and

9 nuclear waste transportation, I have a problem

10 with that, seeing as how in the lower 48, they're

11 trying to fund Keystone on the Excel to the USO

12 or tribal objections.

13             Does this section right here deal with

14 that, and if this section is done away with, will

15 give any Federal or state agency the okay to

16 store hazardous nuclear waste or transport

17 hazardous nuclear waste through tribal lands?

18             MR. GISHI:  The responsibility for

19 this information lies with those entities in the

20 Federal government who have specific

21 responsibility, authority funding and that

22 process, and for that reason it would --
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1 basically, it was removed here.

2             The administration who oversees those

3 programs also has basically indicated you would

4 only leave those programs that deal with those

5 agencies, with those agencies.

6             MR. SOMMER:  Well, a lot of those

7 agencies do not care how the quality of life is

8 for natives, and history shows that, and I

9 believe that that should be included in this

10 Federal Register.

11             MR. GISHI:  And those comments also

12 have been received at our other location.  So,

13 thank you very much for your comments.  

14             MR. SOMMER:  Okay.

15             MR. GISHI:  And including the other

16 information purpose only items that were in

17 there, so thank you.  Got a comment over here on

18 the far end.

19             MR. STEVIG: Gary Stevig, Chickaloon

20 Village. 

21             Quick comment on emergency relief. 

22 Usually, that reference is for Federal aid, state
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1 funding for emergency versus ERFL.  That's one

2 thing I would just like clarification on,

3 emergency repairs and Federally owned roads and

4 then when we have a discussion about the states

5 Federal aid, their emergency relief just -- just

6 clarification.

7             MR. GISHI:  Actually, in the statute

8 it's Title 3 Emergency Relief, which emergency

9 relief for ERFL is a sub-part of that and a

10 portion of that, about 25 percent of that does go

11 for ERFL.

12             But ERFL was emergency relief for

13 Federally owned roads.  So, it's a process that

14 is clearly under the control of -- even though

15 it's in Federal lands, it's in a part of Federal

16 lands that is not the TTP program.  

17             So, for that reason, they are managing

18 that and they are coming out with a user manual

19 on that.  So, if you haven't seen that, please

20 download that, particularly if you have -- if you

21 have projects that are in that area, and it will

22 give you A to Z on what you need to do, relative
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1 to submission of projects for eligibility.

2             Reporting requirements and Indian

3 preference is in 910, 911 through 917 basically

4 provides information on Indian preference in

5 employment.  There is no significant changes

6 here, other than to update what is represented in

7 current statutory program references.

8             Again, a lot of the programs that were

9 in the previous Title 23 were scattered between

10 202 to 204, and some even 201.  Now, Indian

11 reference is tribal transportation, it's under

12 the Section 204.  This basically updates all

13 those statutes that's the regulation, so it

14 reflects what is in the statute.

15             Section 170.918 describes Secretary's

16 collection of data on the TTP.  This is what we

17 mentioned this morning.  We talked about that

18 from the standpoint that there are two references

19 to information collection that are associated

20 with the TTP program.

21             First and foremost is the inventory

22 and condition of transportation facilities and
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1 tribal transportation facilities.

2             The program as a whole, this is a

3 requirement every year, that we just got through

4 submitting the condition data for Federal Highway

5 for this year.  It's a requirement on an annual

6 basis.  It is also when we report some of the

7 information that Mr. Sparrow and his office needs

8 regarding the program, including someone

9 mentioned the cost to construct, condition of the

10 roads and then, as well as the mileages,

11 certification of mileage of public road systems

12 out there.

13             The other one is the bridge inspection 

14 and inventory.  That is under Section 144 of

15 Title 23.  It is law, and in there, it states at

16 the very beginning, "Secretary of Transportation

17 in consultation with the Secretary of the

18 Interior states, counties, other Federal agencies

19 are responsible for inspecting," and it goes

20 through and it says, "Inspecting all tribally

21 owned bridges, public tribally owned bridges."

22             So, for that reason, there is a
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1 requirement in there and of course, there is new

2 regulations that will be coming out regarding

3 that same -- that portion of 144.  It still is in

4 the early stages and we're going through the

5 process of approval for release at Federal

6 Highway, and Bob will talk a little bit more

7 about that.

8             But it is -- when it is released, then

9 obviously, we want to have your comments on that.

10             One-thirty to 133, essentially is a

11 continuation of what was identified under the

12 current regulations.  No significant changes

13 there, but the whole idea was to make sure that

14 tribes understood that they could develop tribal

15 transportation departments, function as the

16 tribal transportation department, and not just

17 based on a project by project basis, and this is

18 where it states that authority, and it was needed

19 simply because not all people understood that,

20 but that's what tribes are doing.

21             Dispute resolution 134 and 135. 

22 Dispute resolution, it's outlined there and no
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1 major changes there, other than it includes the

2 Federal Highway agreement as a part of the --

3 those agreements who are part of the resolution.

4             Nine-forty-one and 942.  Other

5 miscellaneous provisions.  It talks about the --

6 discusses transportation research and the quality

7 of life programs, with no significant changes

8 there.  It was basically to say that the tribes

9 can be involved in research.  It's available. 

10 They have the option to be able to do those

11 things or pursue programs that will continue to

12 help to enhance the quality of life on these

13 Indian lands and so forth.

14             One-seventy-nine-four-three.  This is

15 where it talks a little bit about the high-

16 priority projects, which was authorized under

17 1123 of MAP-21.  Bob has indicated it hasn't been

18 funded at all.  It's been in operation for three

19 years, in terms of being involved -- and being

20 made available, yet it is -- it hasn't been

21 funded.

22             But it references it here for purposes
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1 of that.  If it changes, obviously that will have

2 to change, but at least at this point, we have

3 the MAP-21.  It is not part of the program, but

4 it is something that is a tribal program, and we

5 reference it here for those purposes.

6             Information will be provided under the

7 DOT website.  Yes?    

8             MR. HOPE: Yes, thank you, Leroy. 

9 Jerry Hope, Sitka Tribe of Alaska.

10             On 943, recognizing that is the

11 Congressional reality under MAP-21, but I did

12 want to make a statement that it really needs to

13 be back into the Tribal Transportation Program.

14             It's a valuable -- it was a valuable

15 program under Safety-Lu for tribes in Alaska,

16 tribes nationally, I would argue, but certainly,

17 tribes in Alaska.

18             We, as Sitka of Alaska, were one

19 beneficiary of one of the projects under the --

20 high-priority projects program under Safety-Lu

21 and I know a number of other tribes were too.

22             So, I'm putting in a comment that we
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1 need to get it put back into the Tribal

2 Transportation Program.

3             MR. GISHI:  Thank you, and for those

4 of you who are keeping up with that, will know

5 that the Secretary -- the President's budget

6 under the 'Grow America' is including that there.

7             So, at least from that standpoint,

8 administration is pushing for establishment of

9 that.  So, thank you for your comment on that.

10             With that, I believe that is the end

11 of the presentations with regard to Subpart A

12 through H.  

13             We want to thank you, everybody, for

14 taking the time to come in today, and before we

15 close up formally, I'd like to make sure that we

16 got -- if we have any questions, that we -- 

17             MR. THOMAS:  Sam Thomas from Craig

18 Tribal Association.

19             I have testimony from the Craig Tribal

20 Association, that I'd like to read and go on the

21 record, to be on the record for it.

22             Typically, it would carry onto
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1 quitting time with my introduction, but I'll cut

2 it short.

3             The letter is dated February 7th, 2015

4 to Department of Interior, Office of Regulatory

5 Affairs, Collective Action, care of Elizabeth

6 Appel, 1849 C Street, Washington, D.C., in

7 reference to 1076-AF19.

8             The address is, "Dear Miss Appel. The

9 Craig Tribal Association hereby puts forth some

10 comments, suggestions or concerns to the proposed

11 rulemaking on the tribal transportation

12 regulation docket ID-BIA 2014-0005."

13             The first comment is relationship to

14 170.5 under 'definitions'.  The National Tribal

15 Transportation Facility Inventory means that a

16 minimum -- at a minimum, Transportation

17 Facilities that are eligible for assistance under

18 the Tribal Transportation Program, that an Indian

19 tribe has requested, including the facility

20 meeting at least one of the criteria, were

21 included in the Bureau of Indian Affairs system

22 prior to October 1, 2004, that we would like to



(202) 234-4433 Washington DC www.nealrgross.com
Neal R. Gross and Co., Inc.

262

1 stricken from the definition, because thereafter,

2 and currently, that all 565 nations in the U.S.

3 were able to participate in the Tribal

4 Transportation Program at 100 percent.

5             Having this is -- doesn't clearly

6 identify the unmet need in Indian Country and

7 could hurt us, as we strive for the higher

8 allocations for the program, because we don't

9 feel that having that current data in there is

10 valuable, and it reflects back to the 2012 and

11 2001 and 2002 -- or October 1, 2004, we don't

12 feel that's valuable, to have that in there.

13             Transportation planning, under the

14 transportation planning definition means

15 developing land-use, economic development,

16 traffic demand, public safety and social

17 strategies to meet transportation current and

18 future needs.

19             Under this sentence, we would like to

20 have cultural, historical and archeological added

21 to that, somewhere in the mix.

22             One-seventy-one-three-five.  What is
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1 the transportation program coordinating

2 committee?  

3             The committee consists of 24 tribal

4 regional representatives, two from each BIA

5 region, and two non-representatives from the

6 Bureau of Indian Affairs and Federal Highway

7 Administration.

8             We would like to add that two

9 representatives from each region, there will be a

10 primary representative and alternate from each

11 region.

12             One-seventy-four-four-three, what is

13 required to successfully included a proposed

14 transportation facility in the NTTFI?

15             We would like to have that taken out

16 from there.  This action would put financial

17 hardship on tribal governments that have no

18 connectivity to our communities, who are isolated

19 in such a manner as many villages in Alaska.

20             Alternative action would be to allow

21 proposed facilities in the NTTFI initial

22 submittal after three years, but you must show



(202) 234-4433 Washington DC www.nealrgross.com
Neal R. Gross and Co., Inc.

264

1 environmental documentation and design, financial

2 plans for construction and a construction

3 schedule.

4             One-seventy-four-four-six.  What

5 minimum taxes are required for the National

6 Tribal Transportation Facility Inventory

7 submission?

8             This is another one of those things

9 that we feel should be stricken because it puts

10 hardship on tribal governments that identify and

11 then having to go out and do analysis that are

12 uncalled for in what we feel is a planning stage

13 of the project or projects.

14             Those are my comments and I'd like to

15 thank you guys for your presentations today. 

16 They were very helpful in understanding what's

17 coming forward.  

18             MR. GISHI:  Thank you very much.  Any

19 other comments?  

20             MR. HUGHES: Andy Hughes, Alaska DOT.

21 The Department, under the Alaska Native Claims

22 Settlement Act, land claims settlement act, has -
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1 - is permitted to make applications for roads

2 through wilderness areas or going into those

3 areas, based on a section in the Act, and it

4 allows the state to proceed with that

5 application, aside from Section 4(f)

6 considerations.

7             As such, I would suggest that perhaps

8 you take a look at that when it comes to roads,

9 as to whether, as far as Alaska goes, whether

10 tribes might be able to also, under that Act,

11 make application.

12             MR. GISHI:  Thank you, and we did hear

13 this at one of our last meetings also.  Thank

14 you.  

15             MR. HUGHES: Okay, and one other

16 comment.

17             The Alaska region FHWA allows the

18 state, in the stip, to insert illustrative

19 projects, illustrative projects, which is zero

20 funding, if there were a need to go, subject to -

21 - and so, that they can be constructed if funding

22 becomes available.
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1             So, it's -- I know that you indicated

2 under financial constraints that they cannot

3 insert the contingency project, but we operate

4 under the same financial constraints, and we're

5 allowed to insert contingency projects under that

6 situation.

7             MR. GISHI:  Okay, thank you.  Thank

8 you.  Any other comments?  Questions?  We got one

9 back in the back here.

10             MR. SAMPSON:   Pat Sampson, Bethel. 

11 The other day, Assistant Secretary Kevin Washburn

12 stated that they are requesting for the

13 Department of Interior, $1.5 billion increase for

14 operating funds from the President.

15             If the President does approve that

16 $1.5 billion increase, does the Tribal

17 Transportation -- do we profit from that, or are

18 you going to stick with the Subpart C, where we

19 are being weaned off, according to the fiscal

20 year, in other funding?

21             MR. GISHI:  Mr. Washburn, his

22 reference to that increase, is under the DOI
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1 appropriations.  The TTP program comes under --

2 is authorized -- appropriated under the DOT

3 appropriations, which is for the Department of

4 Transportation.

5             So, there is really no connection

6 there.  Keep in mind though that the largest

7 program in the Bureau of Indian Affairs, outside

8 of Indian education, Indian education is its own

9 Bureau, is the Tribal Transportation Program.

10             So, from that standpoint, it is a

11 program that has been funded and treated with the

12 -- in fact, it is a construction program.  So,

13 from that standpoint.

14             Now, where it has an impact is, is

15 under the road maintenance program, which we took

16 out of the regulations, but it would apply. 

17 That's where it would apply to tribes.

18             Obviously, all the other programs are

19 within -- the trust programs, Indian services and

20 the like, would be impacted by that, but in terms

21 of the TTP, there is no relationship there.

22             Thank you.  Any other comments and/or
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1 questions?  We've got a gentleman back here.

2             MR. OKITKUN: Cyril Okitkun, Tribal

3 Council. 

4             Where can the tribes access the plans

5 or the proposals, what the State DOT has already 

6 planned and the Federal Highway Administration?  

7 Where can we access it and/or work together with

8 the programs?

9             MR. HUGHES:  Andy Hughes.  Alaska DOT,

10 sorry.

11             The Department post the stip, the

12 current stip on its website.  If you go to the

13 home page for Alaska Department of

14 Transportation, you'll find listed, one of the

15 buttons is stip, and you'll see the current stip

16 amendments that are currently receiving comment,

17 as well as the current stip with all of the

18 amendments incorporated to date, and you can also

19 sort by community, so you don't have to read

20 through the whole stip to find the project.

21             MR. GISHI:  Any other comments or

22 questions?  Anything else?  
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1             MR. KIPP:  All right, on behalf of

2 myself and -- one more call for the sign-in

3 sheet, if you have not signed in, please do. 

4 We're going to stand for the official record here

5 in a few minutes.  

6             MR. GISHI:  Thank you, Sheldon.  On

7 behalf of myself and the Federal team that's up

8 here, we greatly appreciate you taking the time

9 to attend and to listen to what's being

10 presented, and I encourage you to send in your

11 comments by March 20th, to the places and

12 locations identified in the reg.

13             Seeing that there's no more questions,

14 this will close the formal consultation.  The

15 Court Reporter will stop recording at this point. 

16             (Whereupon, the above-entitled matter

17 went off the record at 3:35 p.m.)

18

19

20

21

22
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