REVIEW

Bureau of Indian Affairs-Palm Springs Agency
Checklist for Commercial Deed of Trust

ITEMS TO CONSIDER CROSS STAFF COMMENTS / NOTES
REFERENCE
Yes/INo/NA | Lease Number Tab 1 Comments / Notes
Yes/No/NA | Master Lessor Tab1 Comments / Notes
Yes/No/NA | Master Lessee Tab1 Comments / Notes
Yes/No/NA | Trustee Tab 1 Comments / Notes
Yes/No/NA | Beneficiary Tab 1 Comments / Notes
Yes/No/NA | Loan Amount Tab 1 Comments / Notes
Yes/No/NA | Case initiation latter Tab1 Comments / Notes
Yes/No/NA | Enter DOT into TAAMS as a proposal Tab 1 Comments / Notes
Yes/No/NA | Provide Deed of Trust Checklist to parties Tab 1 Comments / Notes
Yes/No/NA | Invoice Administrative Fee Tab 1 Comments / Notes
Yes/No/NA | Remit Administrative Fee Tab 1 Comments / Notes
Yes/No/NA | Landowner consent to encumber Tab 1 Comments / Notes
Yes/No/NA | Fees paid to landowner Tab 1 Comments / Notes
Yes/No/NA | Certified signed escrow instructions Tab 1 Comments / Notes
Yes/No/NA | Prepare Legal Instrument file for Deed of Trust Tab 1 Comments / Notes
Yes/No/NA | Request reconciliation from BIA Accounting and ensure | Tab 1 Comments / Notes
lessee cures any monetary defaults
Yes/No/NA | Borrower on Deed of Trust, Assignment of Rents, and Tab 1 Comments / Notes
Note must match the lessee on Title
Yes/No/NA | Legal Description on Deed of Trust must match the Tab 1 Comments / Notes
legal description on the lease
Yes/No/NA | Corporate Documents for Corporations / Corp. Tab 1 Comments / Notes

____Avrticles of Incorporation

____ Corporate Resolution with Authority to Sign

____ Statement/List of Officers

____Financial Statement(s)

__ Credit Report (if foreign Corp. or CA filing
reports)

____ Certificate of Good Standing

__ Fictitious Name Filing



matthew.kirkland
Sticky Note
Realty Specialist to enter the lease number the DOT will encumber

matthew.kirkland
Sticky Note
Realty Specialist to enter the names of the Master Lessor.  If there are multiple names, the field can indicate, as an example, Mike Jones, et. al. 

matthew.kirkland
Sticky Note
Enter the full legal name of the Master Lessee

matthew.kirkland
Sticky Note
Realty Specialist to enter the name of the Trustee (neutral 3rd party) on the Deed of Trust



matthew.kirkland
Sticky Note
Realty Specialist to enter the Beneficiary (lender)

matthew.kirkland
Sticky Note

matthew.kirkland
Sticky Note
Borrower or Lender should submit the legal instruments under cover of letter.  The Agency does not consider an e-mail to be a submission of a DOT, as shown in our e-mail disclaimer as follows:  

The Bureau of Indian Affairs-Palm Springs Agency will respond to e-mail submissions at our discretion.  Any submission of any kind is not considered received by the Secretary of the Interior or the Bureau of Indian Affairs-Palm Springs Agency until delivered in person, delivered through the United States mail, or delivered by private mail service.  The Agency is not responsible if your electronic mail is lost, intercepted or misused by others.  For security reasons, we will not provide e-mail responses containing information that is privileged, confidential, or otherwise protected from disclosure under applicable laws.  If you are not the intended recipient, you are hereby notified that any retention, distribution or copy of this e-mail is strictly prohibited.

The date the case initiation letter is received with the supporting documents will be considered the beginning date of the project.  The case initiation letter should be sent to:

Realty Officer
BIA - Palm Springs Agency
P.O. Box 2245
Palm Springs, CA  92263

or if delivered by private mail service or in person:

Realty Officer
BIA - Palm Springs Agency
3700A Tachevah Drive, Suite 201
Palm Springs, CA  92262

The case initiation letter should provide a general overview and purpose of the project.  There is no regulatory or statutory requirement that the DOT be under cover of letter, therefore this action step is optional.  If a case initiation letter is received the letter should be retained in the administrative record. 



matthew.kirkland
Sticky Note
The Realty Specialist will enter the DOT into TAAMS as a proposal.  TAAMS allows the BIA to track the progress of the transaction, to include any revisions to the documents.  

The time line for approval begins at the point where all of the documents are accurate and fully executed and in a format that can be approved.    

matthew.kirkland
Sticky Note
The Realty Specialist is responsible for sending the DOT checklist to the parties.  


This checklist is designed to consolidate the information and procedural steps related to processing a DOT.  It is recommended that the Realty Specialist, lender, borrower, and Escrow Officer the checklist and the information notes at the onset of the project.     

This checklist is a dynamic document, intended to be modified as statutes, regulations and policies change.   Therefore, this checklist is for reference purposes only.   

 

matthew.kirkland
Sticky Note
The Realty Specialist is responsible for invoicing the administrative fee.  In accordance with the Administrative Fee Schedule dated October 1, 2010, a fee of $2,000.00 is to be charged to the applicant for processing a Commercial Deed of Trust. 

matthew.kirkland
Sticky Note
In accordance with the Administrative Fee Schedule dated October 1, 2010, a fee of $2,000.00 is to be charged to the applicant for processing a Commercial Deed of Trust.  The applicant is responsible for remitting the administrative fee at the beginning of the project with the submission of the case initiation letter.  The Agency will not proceed with processing a DOT request if an administrative fee is not received.  The administrative fee is non-refundable.     

Authorities: 

Title 25 Sec.413 authorizes the Secretary of the Interior to collect reasonable fees to cover the cost of any and all work performed for Indian tribes or for individual Indians, to be paid by vendees, lessees, or assignees, or deducted from proceeds of sale, leases, or other sources of revenue...; and

Title 25 Sec. 14b; The Secretary of the Interior is authorized to retain collections from the public in payment for goods and services provided by the BIA.

The Realty Specialist is responsible for providing the applicant with a receipt for the administrative fee upon request.



matthew.kirkland
Sticky Note
The applicant is responsible for contacting and obtaining the landowners consent to encumber.  

The applicant should review the lease to determine if consent has been waived in the lease or if consent is required.  If the lease is silent or requires consent, then consent is required. 


It is the applicant’s sole responsibility to seek landowner consent.  The Agency has no further responsibility to seek or secure a DOT if the landowner does not respond to the Applicant’s request for landowner consent.  That said, most leases require that consent not be unreasonably withheld.  If a landowner withholds consent that is a matter between the parties to the contract and not the BIA's obligation to compel the landonwer to consent.  

Many leases call for landowner approval, however there is a distinction between consent and approval.  As a general principle, landowners consent to the legal documents and the Secretary of the Interior approves the document. 

There is no known statutory or regulatory requirement to have consents notarized.  However, as the trustee the Secretary minimizes risk by requiring notarized signatures.  If a notarized signature is forged, the risk is with the Notary not the Secretary.  Therefore, all signatures must be notarized.   

                               

The Agency is tasked with thousands of request each year to process a range of trust transactions on the Agua Caliente reservation.  To minimize the likelihood that projects remain on the Agency's  active project list, if a case file remains inactive for a period of 30 calendar days the Realty Specialist may, at their discretion, send a letter notifying the parties that the case file will be closed in an additional 30 days.  

As an alternative, if after 60 calendar days there is no recognizable activity on the case file and the landowner consents have not been received by the Agency, the Realty Specialist may send a notice to the parties that the case file has been closed. 

Landowner names and addresses may be obtained from the Federal Land Titles and Records Office at 760.416.2133 x 273.  





matthew.kirkland
Sticky Note
The lessee is responsible for reviewing the lease to determine if any fees are payable to the landowner for the consent to the DOT and to remit those fees to the BIA for deposit and distribution to the landowners' IIM account.

The Realty Specialist is responsible for reviewing the lease to determine if any fees are due.  If fees are due, the Realty Specialist must provide evidence that the fees have been paid before sending the DOT forward for review and approval.   

matthew.kirkland
Sticky Note
Except in some cases of refinancing, the parties to the DOT generally open an escrow account.  If an escrow account is opened, the Agency requires a signed and certified copy of the escrow account.  The basis of this requirement is to verify that there are no other liens against the leasehold estate, that the funds are used in accordance with the purpose in the loan agreement, and that the property is not cross collateralized.  The borrower is responsible for providing the Escrow instructions, however the instructions are generally provided by the Escrow Officer.   

If an escrow account is not opened instructions are not required, however the BIA will only release an approved DOT after the lessee has remitted all required payments to the Lockbox and the funds have been received and verified by the Agency's accounting staff.


matthew.kirkland
Sticky Note
The Realty Specialist is responsible for preparing the legal instrument folder for the DOT, Assignment of Rents, Note, and if applicable the Loan Agreement.  

matthew.kirkland
Sticky Note
The Realty Specialist is required to request a full reconciliation of the the lease through the Agency's Supervisory Accountant and document the date of the request.  It is highly recommended that the reconciliation of the lease be done at the onset of the project.  

If there is a monetary default on the lease the DOT will not be approved until such time that the default has been cured by the Lessee.   

  

matthew.kirkland
Sticky Note
The borrower must have legal title to the leasehold estate used as security for the DOT.  The Realty Specialist is responsible for verifying that the names on all legal instruments match the name on the lease.  Without exception the name must be a 100% match.  For example, if the Lessee entered the lease as ABC, Inc. and is borrowing capital as ABC, LLC, the lease or the DOT would require a change.  

matthew.kirkland
Sticky Note
The Realty Specialist is responsible for verifying that the legal description on all legal instruments match the legal description on the lease.  Without exception the legal description must be a 100% match.

Often times lessee or encumbrancer will use legal descriptions in the DOT that refer to Map, Lot, Block or Tract numbers that are not included in the original lease.  This is allowable provided the reference is distinct from the leasehold legal description and states that the description is for reference purposes only.  



matthew.kirkland
Sticky Note
The Realty Specialist is responsible for determining the type of entity the borrower is under and ensuring that the required documents are provided by the applicant.

Corporations (Inc.) are organizations created under state law in the United States.  Individuals form a corporation by applying to the state for approval of the company's articles of incorporation.  Generally corporations doing business on land under our jurisdiction are corporations that are privately owned by families, small groups of shareholders, or a single individual, and shares of ownership are not publicly sold.



Bureau of Indian Affairs-Palm Springs Agency
Checklist for Commercial Deed of Trust

REVIEW  ITEMS TO CONSIDER CROSS STAFF COMMENTS / NOTES
REFERENCE
Yes/No/NA | Corporate Documents for Limited Liability Company / Tab 1 Comments / Notes
LLC
____Atrticles of Organization or Cert. of Formation
__Evidence of Authority to Sign
____ Operating Agreement

____Financial Statement(s)

____ Certificate of Good Standing
Fictitious Name Filing
Yes/No/NA | Corporate Documents for Partnership / Limited Tab 1 Comments / Notes

Partnership
____Partnership Agreement
____Financial Statement(s)

Certificate of Limited Partnership
Evidence of Authority to Sign
Operating Agreement

Financial Statement(s)
Certificate of Good Standing
Fictitious Name Filing

Yes/No/NA | Corporate Documents for Public Entity Tab 1 Comments / Notes
____Avrticles of Incorporation
____Powers of Board Members
____Financial Statement(s)
____Evidence of Authority to Sign

____ Operating Agreement
____ Fictitious Name Filing

Yes/No/NA | Corporate Documents for Homeowner’s Association Tab 1 Comments / Notes
____Avrticles of Incorporation
____Powers of Board Members
____Financial Statement(s)
__Evidence of Authority to Sign
__ Operating Agreement

Yes/NO/NA | Term on Deed of Trust may not exceed the expiration of Tab1l Comments / Notes
the Lease (Sublease if applicable)

Yes/NO/NA | peview lender’s appraisal to make certain that the Deed Tab1l Comments / Notes
of Trust does not over-encumber the leasehold estate

Yes/No/NA | Determine if there are any unapproved Deeds of Trust Tab 1 Comments / Notes
encumbering the leasehold

Yes/No/NA | Review legal instruments folder to make certain that all Tab 1 Comments / Notes
approved deeds of trust do not over encumber the
leasehold estate

Yes/No/NA | Review the escrow instruction to verify there will be no Tab 1 Comments / Notes
other liens against the leasehold upon funding

Yes/NoNA | peview all documents to ensure that there is no cross Tab1 Comments / Notes
collateralization

Yes/NO/NA | pun a Title Status Report and ensure there are no other Tab1l Comments / Notes
encumbrances

Yes/NO/NA | prenare approval pages for Deed of Trust, Assignment Tab1l Comments / Notes
of Rents and Note



matthew.kirkland
Sticky Note
The Realty Specialist is responsible for determining the type of entity the borrower is under and ensuring that the required documents are provided by the applicant.
Limited Liability Corporations (LLC) are corporations that the corporate dreditors, such as banks or suppliers, ordinarily have claims against the corporate assets only.  Therefore, if a LLC drifts into financial trouble, its creditors, including the BIA as Lessor, cannot look for repayment beyond the corporate entity.


matthew.kirkland
Sticky Note
The Realty Specialist is responsible for determining the type of entity the borrower is under and ensuring that the required documents are provided by the applicant.
Partnership is a special form of organization that joins two or more individuals together as co-owners.  The Partnership is an individual entity that is separate from the personal activities of the individuals that own the partnership.


matthew.kirkland
Sticky Note

matthew.kirkland
Sticky Note
The Realty Specialist is responsible for determining the type of entity the borrower is under and ensuring that the required documents are provided by the applicant.

Corporations (Inc.) are organizations created under state law in the United States.  Individuals form a corporation by applying to the state for approval of the company's articles of incorporation.  Generally corporations doing business on land under our jurisdiction are corporations that are privately owned by families, small groups of shareholders, or a single individual, and shares of ownership are not publicly sold.

Limited Liability Corporations (LLC) are corporations that the corporate dreditors, such as banks or suppliers, ordinarily have claims against the corporate assets only.  Therefore, if a LLC drifts into financial trouble, its creditors, including the BIA as Lessor, cannot look for repayment beyond the corporate entity.

Partnership is a special form of organization that joins two or more individuals together as co-owners.  The Partnership is an individual entity that is separate from the personal activities of the individuals that own the partnership.

Sole Proprietorship is a separate organization with a single owner.  The Sole Proprietorship is also an individual entity that is separate from the personal activities of the individual that own the partnership.






matthew.kirkland
Sticky Note
The lender is responsible for ensuring that the term of the DOT does not exceed the term of the lease.  The Lessee is responsible for providing copies of the lease to the lender.

Copies of a the lease can be sourced through the Federal Land Titles and Records Office at 760.416.2133 x273. 

The Realty Specialist is responsible for verifying that the DOT does not exceed the term of the lease.

matthew.kirkland
Sticky Note
As the Federal Trustee of Indian lands the BIA has an obligation to ensure that the DOT does not over-encumber the leasehold estate. 

Given that the loan is for the benefit of the lessee, the lessee is responsible for providing to the BIA a valuation of the leasehold interest.  The lender generally orders an appraisal as part of the lending process, which may serve as the BIA's basis for approval of the DOT.  

The BIA will not order an appraisal for a Deed of Trust.

In cases where the lessee is refinancing to secure lending terms, the BIA may consider approval of a DOT above 100% Loan to Value, provided that it is the best interest of the Indian Landowner.  The formula and basis for approval (Loan Amount/Appraised Value = LTV) is shown in the following example:  

   Amount of existing loan:		400,000.00
   Amount of Appraised Value:	$250,000.00
   Loan to Value:			160%

   Amount of new loan:		$350,000.00
   Amount of Appraised Value:	$250,000.00
   Loan to Value:			140%

   Decrease in Loan to Value:	20%


Refinancing the existing loan reduces the Loan to Value ratio and the risk of foreclosure and is therefore in the best interest of the Indian landowner.

Any refinancing of an existing loan that increases the Loan to Value and exceeds a 100% Loan to Value ratio will not be approved by the BIA.  

  

matthew.kirkland
Sticky Note
The Realty Specialist is responsible for determining if any unapproved DOT's encumber the leasehold by reviewing the following documents:

·Preliminary Title Report provided by Escrow Officer
·Escrow Instructions
·Federal Title Status Report
·Real Quest report




matthew.kirkland
Sticky Note
The Realty Specialist is responsible for determining if all approved encumbrances exceed the 100% LTV ratio. 

If prior DOT's were reconveyd the applicant is responsible for providing all reconveyances to the BIA. 

 If an existing DOT is to be reconveyed at the closing of the current transaction, the escrow instructions must provide information regarding the reconveyance.  At the time of closing, the Escrow Officer must send to the BIA a county recorded copy of any conveyances that occur at closing.  

   

matthew.kirkland
Sticky Note
The Realty Specialist is responsible for reviewing the Escrow instructions

matthew.kirkland
Sticky Note
Loans are only to be approved for the development or improvement of the leased premises and therefore can not be collateralized by other assets other than the leasehold estate.

The Realty Specialist is responsible for reviewing all documents to ensure the loan is not cross-collateralized  

matthew.kirkland
Sticky Note
The Realty Specialist is responsible for ordering a TSR from the Federal Title plant and ensuring all outstanding encumbrances have been reconveyed and removed from Title. 

matthew.kirkland
Sticky Note
The Realty Specialist is responsible for preparing the approval page for the Superintendent's approval page.

If the DOT is to be approved by the Regional Director, the Regional Realty Officer will prepare the approval pages for the Regional Director's signature. 



Bureau of Indian Affairs-Palm Springs Agency
Checklist for Commercial Deed of Trust

REVIEW  ITEMS TO CONSIDER CROSS STAFF COMMENTS / NOTES
REFERENCE

Yes/No/NA Realty Officer’s Review Tab 1 Comments / Notes

Yes/No/NA Deputy Superintendent’s Review Tab 1 Comments / Notes

Yes/No/NA Superintendent’s review / approval Tab 1 Comments / Notes

Yes/NO/NA | pegional Director’s review / approval Tab 1 Comments / Notes

Yes/NO/NA | Elevate the proposal to an approved encumbrance Tab 1 Comments / Notes
attached to the leasehold in TAAMS

Yes/No/NA Record Deed of Trust on Title Tab 1 Comments / Notes

Yes/NO/NA | brovide original documents to parties Tab 1 Comments / Notes

Yes/NO/NA | send BIA County Recorded copies of Deed of Trust, Tab 1 Comments / Notes
Assignment of Rents and Note

Yes/No/NA Tab 1 Comments / Notes

Yes/No/NA Tab 1 Comments / Notes

Yes/No/NA Tab 1 Comments / Notes

Yes/No/NA Tab 1 Comments / Notes

Yes/No/NA Tab 1 Comments / Notes



matthew.kirkland
Sticky Note
The Realty Specialist is responsible for submitting the Deed of Trust for review by the Realty Officer.  

This checklist should be placed at the top of the proposal with all supporting documents Tabbed and referenced.  The Realty Specialist should provide as much information as necessary to facilitate a rapid review of the proposed Federal action

matthew.kirkland
Sticky Note
The Superintendent is the line Officer with the authority to make recommendations for approval or approve the DOT.

matthew.kirkland
Sticky Note
The Deputy Superintendent-Trust Services is the final reviewer at the Agency

matthew.kirkland
Sticky Note
For new leases with the initial Deed of Trust, the DOT is sent with the lease for approval by the Regional Director.  

The Regional Realty Officer is the final reviewer at the Regional Office. 

matthew.kirkland
Sticky Note
The Realty Specialist is responsible for ensuring that TAAMS elevates the DOT proposal to a DOT pending approval.

matthew.kirkland
Sticky Note
The Realty Specialist is responsible for recording the DOT in LTRO.

The applicant is responsible for providing the BIA with documents recorded in the County Recorder's Office.  

matthew.kirkland
Sticky Note
The Realty Specialist is responsible for submitting the DOT for recording in LTRO in accordance with the following procedures:

Transmittal Forms:  All documents submitted for recording must be accompanied by a transmittal form (HYPERLINK).  It is a 3 part form; pink, yellow, and white.  Fill out the top portion, sign, retain the white copy for your records, then submit the document for recording with the pink and yellow copies.  After the document is recorded, it will be returned to you with the yellow copy.  I have included an electronic copy for your convenience if you wish to print them out yourself.  If you choose to print it out yourself, make sure you print all 3 pages in their appropriate colors and that each page is signed.
TAAMS Encoding:  LTRO will encode all Conveyance Documents and Legal Documents.  If the document resides in the Surface Document, Mineral Document, Right of Way Document, Range Document, Forestry Document or Receivable Document modules, you must encode the document into TAAMS prior to submitting it for recording.  Please make sure that the document number you use in TAAMS appears on the transmittal form.
Imaging:  LTRO will image all documents submitted for recording.  If you need a document imaged for historical purposes, a transmittal form is not required.  All new documents will require a transmittal form.
Dropping off documents and turnaround times:  Documents can be dropped off with the realty assistant at the front desk in Residential Leasing or at the LTRO incoming mail box with Rhoda.  Pick up times for documents dropped off with Rhoda are 10:00 a.m. and 3:00 p.m.  Anything after 3:00 p.m. is considered next day.  If you have a document that needs priority, please inform me ahead of time.  All new documents submitted for recording should have a 24 hour turnaround time.  As I am operating alone at the moment, please be patient if it is not returned to you within the 24 hour time frame.  
Form C:  Form Cs (HYPERLINK)are used when you find a Title defect in TAAMS, such as the wrong owner is listed on an allotment, the acreage or legal description on a tract is wrong, etc.  I have included an electronic copy of the Form C.  Please use the Form C for issues that need to be corrected in the TAAMS Conveyance Document, Legal Document, or the Title Tract modules.  Print 2 white copies; one for your records and one to submit to the LTRO.  The turnaround time for Form Cs is 48 hours.
TSR Requests:  Please fill out the TSR Request (HYPERLINK) form which is also attached.  The attached form will print 2 copies.  Please fill out both copies and send both of them on green paper.  I will return one copy to you when the TSR is complete.  The turnaround time for TSRs is 48 hours unless it requires additional action on your part.  I will notify you if Realty documents require corrections.

Please be advised that all turnaround times are goals for the LTRO.  As I am the only person in LTRO at the moment, please be patient if I cannot get the requests back to you within that timeframe.  If you have any questions about the process, please feel free to contact me.  Also, please do not bring the documents directly to me.  Please utilize the two drop off areas as discussed above in bullet 4.  LTRO office hours are from 8:00-4:30.

Thank you,

Marc Apodaca
Agua Caliente Band of Cahuilla Indians
LTRO Supervisor
Office: (760) 416-3289 ext 272
Fax:     (760) 325-8506
3700A Tachevah Drive
Suite 203
Palm Springs, CA 92262







matthew.kirkland
Sticky Note
The applicant, or their designee, is responsible for providing copies of the recorded documents to BIA after the documents are recorded in County.  As a matter of practice, the Escrow instructions should instruct the Escrow Officer to send recorded copies to the following address:

Realty Officer
BIA - Palm Springs Agency
P.O. Box 2245
Palm Springs, CA  92263 

matthew.kirkland
Sticky Note
Five additional fields are provided for any additional documents and/or comments




