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CHAPTER 1 - INTRODUCTION

1.1 Purpose. The purpose of trespass actions on Indian forest lands (25 CFR § 163.1) is to insure that the assets
associated with these lands are protected for the benefit of the Indian owners. It is a responsibility of the Federal
government, acting through the Bureau of Indian Affairs or through tribal programs that have delegated or contracted
authority from the Secretary, to protect these assets and recover damages. The punishment of individual and/or corporate
wrongdoers is as important as the recovery of damages because it serves as a deterrent to trespass activities. The Forest
Trespass Handbook is referenced in 53 IAM 7, which provides for its use in trespass actions on Indian forest lands.

Trespass can include any damage to forest resources on Indian forest land resulting from activities under contracts,
permits or from fire. A timber trespass is the removal of forest products from, or damaging forest products on, Indian
forest land, except when authorized by law and applicable federal or tribal regulations. Fire trespass is the act of
willfully or accidentally causing to be kindled or setting of fire, without authority, any timber, underbrush, grass or other
inflammable material on Indian land by another. Fire trespass can occur on Indian forest lands and Indian agricultural
lands, among others. This handbook will address trespass on Indian forest land as covered under 25 CFR § 163.29.
Trespass on Indian agricultural lands covered under 25 CFR § 166.8 is addressed in Chapter 7 of the BIA Agricultural
and Range Management Handbook.

A trespass committed intentionally will be prosecuted as a civil and/or criminal offense. In addition, there will be actions
taken for civil recovery of damages. Whether the trespass was intentional or unintentional, civil penalties apply and
include treble stumpage, costs associated with damage to land and/or resources, costs associated with the enforcement of
regulations, and interest. This handbook will address the policy, procedure, and documentation necessary for recovery of

damages, and the procedure to follow when enforcing collections up to the point where action in court becomes
necessary.

Most criminal prosecutions are handled by the U.S. Attorney through the Department of Justice, with assistance from the
FBI. The initial investigation of timber or fire trespass, however, is the responsibility of the organization having day-to-
day management responsibility. Normally the individuals who carry out these functions are BIA or tribal forestry
personnel stationed on reservations.

Criminal prosecutions may also be handled through State Courts with assistance from a variety of law enforcement
organizations on those reservations in which Public Law 83-280 (Pub. L. 280) applies. Pub. L. 280 confers criminal and
some civil jurisdiction over certain locations in Indian Country to the state in which they are located. Contact the
Regional Solicitor to determine the applicability of Pub. L. 280 to particular situations.

1.2 Policy. Forest resources on all Indian lands shall be protected from trespass. The policy of the Bureau of
Indian Affairs is to:

e  Proceed in every reasonable manner to detect all acts of trespass;

. Assure that acts of trespass are properly investigated, reported, payment demanded and, when appropriate,

recommend prosecution to the proper authorities;

Develop and maintain adequate records of each case;
Furnish complete, immediate and vigorous support in handling trespass cases at all levels of the Bureau.;
Obtain suitable and sufficient training for Bureau and Tribal staff to carry out this policy;
Issue and maintain detailed procedural guidelines in the form of handbooks for processing cases;
Promote and support tribal concurrent civil jurisdiction as defined in 25 CFR §163.29(j);
Obtain full recoverable damages when possible.

1.3 Scope. The directives contained in this Handbook apply to all Federal agencies and programs participating in
the management, accountability, or protection of Indian forest land. Regardless of the means of program execution, the
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appropriate Federal official shall assure that the practices and procedures prescribed herein are followed. This handbook
should be followed unless otherwise negotiated in a Tribal Compact.

1.4 Authority. The Federal law governing Indian timber is the National Indian Forest Resources Management Act,
25 U.S.C. §§ 3101 to 3120 (NIFRMA). In particular § 3106 governs Indian timber trespass. The Federal regulations
promulgated under NIFRMA are found at 25 CFR, Part 163 (2005), and the provisions specifically addressing timber
trespass are in § 163.29. Authority is also derived under the broad statutes that prohibit the theft, removal or burning of
federal and/or tribal property. Refer to 18 USC §§ 641, 1163, 1853, 1855 and 1856. Refer to Illustration 16.

1.5 Requlation. 25 USC, Section 3106(a), deals with civil penalties for timber trespass, and also required the
Secretary of the Interior to promulgate regulations that would establish civil penalties which would provide for the
collection of:

1. The value of the forest products illegally removed plus a penalty of double the value of the products;
The costs associated with the damage to the Indian forest land which was caused by the trespass; and

3. The costs associated with the enforcement and survey, damage appraisal, investigation assistance and
reports, witness expenses, fire suppression costs, demand letters, court costs, and attorney fees.

The Secretary promulgated the regulations (as required under the law) in 25 CFR § 163.29. The regulations read
basically the same as the law, but with some differences. First, the regulations use the term “treble damages” (the value
of the timber plus the penalty of “double their value” Id. § 163.29(a)(3)(i)). Treble damages must “be based upon the
highest stumpage value obtainable from the raw materials involved in the trespass.” Id. Charging treble damages is
mandatory even when the trespass is unintentional. Only the Solicitor’s Office can negotiate settlement for amounts less
than the full treble damages.

Second, the payment of costs is further defined in the regulations. These costs include, but are not limited to,
rehabilitation, reforestation, lost future revenue and lost profits, loss of productivity, and damage to other forest
resources. Id. § 163.29(a)(3)(ii).

Third, the payment of enforcement costs has also been more fully defined. These must be “reasonable” costs, beginning
with detection of the trespass and continue all the way through prosecution and collection of damages. Id. §
163.29(a)(3)(iii).

Finally, the regulations also allow for interest to be added on to the treble damages. The interest is based upon tribal law,
or Federal law if no tribal law exists. (Id. § 163.29)a)(3)(iv)). If there is no Federal law, then the appropriate law of the
state in which the trespass occurred will be applied. Interest must be calculated from the date of trespass until payment is
rendered and must be based upon the highest value of the trespass forest products. Appeals made by the trespasser to the
Interior Board of Indian Appeals (IBIA) do not stop interest accrual or collection efforts.

It should be noted that some costs may not be firmly known until collection efforts are practically completed. For
example, the costs of sending demand letters, accumulated interest, or enforcing the penalties in a civil action may not be
finally known until the final payment is received. Language should be inserted in the initial demand for payment, which
notes that “the damages will be increased by reasonable collection and prosecution costs (if any)”. This will give
advance notice to the trespasser. Cost should be projected out to the due date. Payment after the due date may include
additional collection cost as well as the additional interest.

In addition to the recovery of trespass damages against the person who entered upon the land and cut the trees or who
caused the entry upon the land, there may be a civil action against a purchaser of the logs cut in trespass. The damages in
this form of action were determined in the case of E. E. Bolles Woodenware v. U.S., 106 U.S. 432 (1882). Prior to the
passage of the National Indian Forest Management Act these damages could vary, depending on whether either or both
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the trespasser and converter (a converter is the party purchasing forest products removed in trespass, refer to Chapter 9,
Alternative Remedies) had acted intentionally or unintentionally. Under the new law the recovery of civil damages is set
at triple stumpage in either circumstance.
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CHAPTER 2 - PREVENTION

Programs and procedures can be implemented at the local level to prevent the loss or damage of Indian resources. These
can range from passing tribal ordinances restricting certain activities such as burning or firewood cutting, to establishing
clear procedures, rules or guidelines for these types of activities when issuing burning or gathering permits. Other things
that can be done to help prevent a trespass from occurring are described in the following sections.

2.1 Survey/Boundary Marking. Clear, well defined boundaries around sale units can help prevent unintentional
trespass as well as make monitoring and administration of the sale easier. The colors used should be easy to see and the
marks large enough to be easily seen even in adverse conditions. The marks should be located facing into the unit close
enough together so there will be no question as to the location of the boundary. When marking the boundary be sure to
include a good stump mark that goes to ground level, and is positioned on the bole in a spot that is unlikely to be rubbed
off in the harvesting operations.

2.2 Timber Marking. When products are individually marked for cutting, make sure the mark is of a color and size
that is easily visible and preferably on at least two sides of the bole. When marking timber for cutting be sure to include
a good, wide stump mark that goes to ground level, and is located on the downhill side of the bole in a spot that is
protected from scuffing or abrasion during harvesting operations. Loose bark or moss should be scraped off the stump
before paint is applied. Avoid using paint that is easily purchased from local stores and, if possible, use marking paint
that contains a tracer element that is unique to the project.

2.3 Education. Local citizens, allotment owners, tribal officials, businesses and contractors working with resources
that are held in trust should be made aware of the responsibility of the Federal Government to protect Trust assets and the
process required before any harvesting can occur. They should also be informed as to the types of activity that could
result in trespass charges. For example, they should be informed that harvesting timber held in Trust without the
Secretary’s approval, or damaging it through negligence or deliberate action, will result in a trespass action against the
individual(s) responsible. In periods of high to extreme fire danger local citizens, allotment owners, tribal officials,
businesses and contractors should be made aware of the fire danger levels and the associated fire precautionary measures.

24 Patrol. Periodic patrols, especially during weekends and at times outside normally scheduled work hours, can
be effective in finding trespassers and deterring potential trespassers. Patrolling during periods of high to extreme fire
danger coupled with public contact is also an effective practice in reducing human caused fires. Patrol times and routes
should vary.

2.5 Contract Language. A contract or permit written for the sale of forest products should contain a clear and
accurate description of the pertinent boundaries, resource and/or products to be cut or extracted, its operating provisions,
and the penalties or trespass charges for cutting or damaging products not covered in the document. Carefully worded,
clear contract documents minimize confusion and misunderstanding. In addition to the printed documents an open line of
communication should be established and maintained with the contractor or other responsible party, and on-site visits by
contract administrators should be frequent and thorough.

2.6 Convictions. A conviction in a trespass case can serve as an example that could help prevent future trespasses.
A judgment by a court, or even the prospect of going to court, may give potential trespassers cause to reconsider their
course of action. When a trespass goes unpunished the behavior is reinforced and can even spread to others who could
view it as an opportunity to make money at the expense of the resource owners.

2.7 Tribal Involvement & Ordinances. The involvement of tribal officials in patrol, investigations and
prosecution can have a positive impact on preventing trespass. Tribal governments should be encouraged to adopt
ordinances addressing trespass and those that wish to prosecute cases involving non-member individuals in lieu of federal
prosecution can adopt “concurrent jurisdiction” with the approval of the Secretary (25 USC 3106; 25 CFR § 163.29(j)).
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CHAPTER 3 - DETECTION

Any information suggesting that a trespass may have occurred creates an alleged or possible trespass. Sources of this
kind of information include, but are not limited to:

Tips, anonymous or otherwise;

Complaints by Indian landowners that allege trespass;

Daily movement of BIA or tribal personnel throughout the reservation, or any other Trust property;
Frank and open admission of guilt by a trespasser. A typical situation is a logger who inadvertently
trespasses and voluntarily reports the incident;

Inspection of aerial or satellite photography;

. Observations by personnel responding to a fire call or by local residents.

In addition to helping in prevention activities, periodic patrols can be effective in finding trespassers as well as deterring
potential trespassers. To make effective use of patrols in trespass detection they should be conducted using varied
schedules and routes. Aerial detection of fire starts by patrol flights has been effective in helping intercept the
individuals responsible for arson in many locations. In situations where access is restricted to one or two entry points
(harvest units for example) camouflaged motion activated cameras could be installed to document unauthorized
movement of products.

When a trespass has been detected it is important to document the conditions at the time of discovery including the
location, individuals present on or near the trespass area, vehicles or equipment on the site, kind of products and an
estimate of volume or a count of products by type. Products such as saw logs, veneer and cabin logs, pulpwood, etcetera,
should be marked, branded or otherwise identified, and seized by posting a Notice and Poster of Seizure (Illustration 1)
for the products when appropriate. If the trespass is ongoing an attempt should be made to stop it. (Refer to Chapter 5,
Enforcement.) In some cases there may be physical evidence present that can be preserved for use in prosecuting the
case. [llustration 28 in the Appendix is an Evidence Log that should be used in fire trespass cases. Anything that can be
identified as potentially important to the outcome of the case should be documented and protected if possible.
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CHAPTER 4 - INVESTIGATION

4.1 Introduction. Adherence to the procedures in Chapters 4 through 7 of this handbook are necessary to assure a
solid case if the trespass charges are appealed to the Interior Board of Indian Appeals or the case is referred to the
Solicitor’s office.

Whether the case turns out to be a civil or criminal case affects a number of aspects of an investigation. The standard
that must be met in a criminal case is proof beyond a reasonable doubt that the trespass was willful. The standard in a
civil case is proof by a preponderance of the evidence. In a civil case, documentation must also be submitted showing
the extent of damages to the Government. Refer to Illustration 36, Civil vs. Criminal Trespass.

4.2 Purpose of Trespass Investigation. The purpose of a trespass investigation is to determine who did it, what
was done, how much damage was incurred, from whom the damages can be recovered (both legally and practically),
disposition of the proceeds and products, and whether it can be proved in court.

When investigating a trespass it is advisable to be accompanied by another person, if possible, and avoid contentious or
threatening situations. Ifthreats are made, however, they should be reported immediately to appropriate law enforcement
authorities. Bureau or tribal personnel should report threats to BIA or tribal police, and/or to the Federal Bureau of
Investigation (FBI). FBI Field Office contact information can be obtained at www.fbi.gov.

Most forestry staff are not trained in police science matters such as interviewing witnesses and may wish to limit their
involvement to preserving evidence, determining damages, and documenting the incident. Interviewing hostile witnesses
and confronting suspects that could pose a threat should be left to professional law enforcement personnel. For instance,
if a case appears to be “criminal in nature” due to egregious circumstances or high dollar value, it should be referred to
the local FBI agent for their determination as soon as possible. (A “crime” is defined as a violation of law in which there
is injury to the public or a member of the public and which carries a term in jail or prison, and/or a fine as possible
penalties.) Involvement in a trespass case by the FBI does not, however, relieve the BIA of obligations required under 25
CFR § 163.29, to ensure protection of the interests of the beneficial owners of Indian forest products.

43 Identification of Trespass Area. Property and/or cutting unit lines should be checked. If a fire trespass, the
fire perimeter should be checked. In the majority of cases, and particularly when interior sub-divisions are involved, it
will be necessary to conduct a survey in order to locate the trespass area. Usually the survey work can be done to
acceptable standards with hand compass and tape, or suitable handheld GPS unit. If property line location is in doubt,
they may have to be determined by a licensed surveyor. When the area of concern is a cutting unit boundary, the lines
should be checked to make sure they were clearly marked or otherwise identified.

4.4 Alternatives. Any given trespass may present a variety of alternative remedies against a number of potentially
liable parties. Therefore, the investigator should not confine his/her work to facts necessary to prove a preconceived
opinion as to the most logical procedure. As an example, the trespasser may go broke, die, or become unavailable for
some other reason and it may be necessary to proceed against the converter (third parties such as mill owners who
purchase the timber) of the forest products. Accordingly, the investigation should thoroughly analyze the details of all
alternative procedures, as well as the one which appears most logical at the time of the investigation. Refer to Chapter 9 —
Alternative Remedies.

4.5 General Investigation Procedures. Every trespass is a potential court case. A complete investigation and
substantiation of each trespass is necessary. Important investigative points and procedures to remember are: (1)
promptness, (2) completeness, (3) preserve evidence, (4) witness statements, (5) communication.

A. Promptness. The importance of promptness in investigating and reporting cannot be overemphasized.
Each case should be approached with the intent to complete the investigation and reporting in the shortest possible time.
The statute of limitations may act to prevent the case from being heard if long delays occur. Timely investigations also
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help insure that physical evidence and the memories of witnesses are still fresh. The case is likely to be received better
by the Solicitor’s Office, the U.S. Attorneys Office, and the court if it is processed promptly.

B. Thoroughness . The investigation should be as complete as possible. Generally ifthe investigation is
lacking in a minor element that is not essential in prosecuting the case, it is better to submit the case “as is” rather than
spending the time required to obtain the information.

The investigation should include all information obtained, weak points as well as strong ones. It should also include any
information that could alert the Government attorneys to possible defenses that the defendant may advance. Any
information that could refute a possible defense should be included in the report.

C. Preservation of Evidence. In some cases physical evidence can be preserved for later introduction in
court (a stump top and a matching end sawn from a log for example). Other times the only effective way to preserve
evidence is through photography, obtaining a signed statement from a witness, or by having several people observe a
situation and record their observations. All evidence collected should be stored in a secure area with proper
documentation completed to ensure the “Chain of Custody” has not been broken.

All evidence found at the scene of the incident should be properly collected, recorded and preserved. For example, if the
evidence is a scale ticket, receipt or other document, it is important that no changes, additions, or deletions be made on
the document that would destroy or impair its value as evidence.

Photographs or digital images are a very important investigative tool, and in some instances can be used to record
evidence to prove facts and may show things not noticed at the time of the initial investigation. All evidence deemed to
be pertinent to the case should be photographed. A photograph log should be utilized to number each photograph and
should include: the name(s) of the individual(s) who took them, date taken, where they were taken, descriptions of the
subjects, type of camera used, and other relevant information (refer to Illustration 21). However, photographs should not
be used as a substitute for other methods of documentation. To improve the usefulness of photographs as evidence, try to
get witnesses into the picture or include violators and/or their equipment when possible. Pictures showing fire origin,
burn patterns, the type of damage done, stump heights, size of trees cut, breakage in felling, felling notch or other
distinguishing cutting characteristic, or damage done to land or other property are all useful evidence. Identify relevant
items by placing a number or other identifying mark on or near them and provide something to indicate scale where it
may be important to the case (rutting depth, stump height, etcetera). Establish reference points for evidence that is found
and document them through written descriptions and through pictures.

Pictures can be legally taken of any subject from a public highway. Participants may object to having their picture taken,
but they cannot legally prevent them from being taken or suppress their use. Private property owners have the legal right
to prevent anyone from taking pictures while on their property. If a private property owner gives verbal consent to check
for evidence on their property it is a good idea to have them sign a consent form documenting the permission. Thereis a
consent form in the BIA Fire Investigation Forms package (Illustration 23).

D. Witnesses. Identify witnesses and document any information received from them. Signed witness
statements are best; however, witnesses should never be pressured into signing. Refer to Illustration 24 for a sample
form.

E. Communications. Normally in trespass cases communication will be with two broad groups of
people: suspects and witnesses. These people will exhibit varying degrees of cooperation, reluctance, and hostility.
Information gathered through interviewing is critical to the successful completion of an investigation.

4.6 Wildfire Investigation. When a trespass involves a wildland fire, the suspected area of origin should be
protected and preserved and a qualified wildland fire investigator should be requested to conduct the investigation. This
does not mean delaying suppression operations until the investigator arrives, but only that reasonable care be taken to
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preserve as much
physical evidence as possible. All suppression forces should be provided with basic training in site preservation NWCG
fire training course FI-110, Fire Cause Determination for First Responders) when possible.

When practical, thorough wildland fire origin and cause determinations should be conducted on all wildfires suspected to
be human caused, consistent with National Fire Protection Association (NFPA) 921 — Guide for Fire and Explosion
Investigations (2004 edition) standards and procedures, and with NWCG Handbook 1, Wildfire Cause Determination
Handbook. A cursory, less thorough investigation may be necessary when large numbers of starts occur within short
time frames. A thorough discussion of fire investigation procedures is included in the BIA Wildfire Investigation
Handbook.

A. Initial attack. A qualified fire investigator should be requested by the initial attack incident
commander whenever a wildfire is suspected to be human caused. If one is not available the incident commander should
be informed as soon as possible. There are actions the incident commander can initiate to collect or protect evidence for
later court admissibility or other follow up actions. Initial attack forces on a trespass fire should record descriptions,
locations and times when encountering any people, vehicles or other notable things while en route. Vehicle license plate
numbers are the fastest way to track vehicles and should be recorded whenever possible. If circumstances permit a
discussion with vehicle occupants, they should be asked to identify themselves and whatever they say should be
recorded. Initial attack forces should be trained to carefully observe their surroundings upon approaching a fire, and to
document conditions that could be of use to the fire investigator upon arrival. Examples of observations that could prove
valuable to the fire investigator include: vehicle tracks or footprints on roads and trails; open or broken gates; the color
and volume of the smoke column; an estimate of wind speed and direction. Refer to Illustration 21.

B. Investigator gualifications. The fire investigator must be trained on how and what to look for in
determining origins and causes. Other skill requirements for investigations include: knowledge of fire behavior (S-190,
Introduction to Fire Behavior), knowledge of the legal system, effective court preparation and documentation of cases,
interview skills, and physical evidence collection and evidence storage. Ifthe investigator is also a staff member of a law
enforcement agency, interrogation skills will be necessary. National Wildfire Coordinating Group Incident Operations
Standards (red card qualifications) for the position of Fire Investigator (FINV) are established and must be met by the
investigator. The investigator should attain a minimum pack test score of “light” each year.

C. Investigation Kit. Access to, and use of, an investigation “kit” is imperative for the fire investigator.
Supplies for evidence collection and securing the crime scene are included in the kit; it should be fully stocked at time of
dispatch. An itemized list of materials for the kit can be found in Illustration 19. The investigator is responsible for
completing a fire investigation report. The minimum requirements for the report are found in Illustration 22.

D. Graphic evidence. The investigator should make every effort to photograph the scene and evidence as
fairly and accurately as possible. Advice from local prosecuting attorneys should be sought on photography format
(digital, 35mm, or both). Careful records of each photograph must be kept, using the photo log form (Illustration 21). A
clear sketch of the fire scene consistent with part 62 of the NWCG Handbook 1, Wildfire Cause Determination
Handbook, must be completed.

E. Procedure. The fire origin area should be searched in segments (grids) as illustrated in part 53 of the
aforementioned Wildfire Cause Determination Handbook. The investigator will also be responsible for providing the
voluntary statement form, consent form for fire scene examination, and other forms when appropriate. Refer to
Illustration 20, Fire Investigation Forms List.

F. Criminal activity. When the investigator encounters evidence of criminal activity, the appropriate law
enforcement office should be notified. Ideally, the fire investigator and law enforcement officer will work together in
preparing a case for civil or criminal action. A National Memorandum of Understanding has been developed and
approved between BIA Fire Management and BIA Office of Law Enforcement Services to address this specific issue.
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Legal assistance is available from the Department of the Interior Solicitor’s office.

Release #87 531AM 7-H Issued: 2/17/2006
Replaces: 53BIAM Supplement 7



INDIAN FOREST MANAGEMENT HANDBOOK

Volume 7 Trespass
Chapter 5 Enforcement Page 13

CHAPTER 5 - ENFORCEMENT

5.1 Action to take Upon Verification of Trespass.

A. Timber trespass on Indian land. On Indian land, when there is reason to believe that forest products
from Indian lands were unlawfully removed or damaged the following steps should be taken:

(1) Stop the trespass. If an individual is caught in the act of trespassing, the situation must be
controlled at once. The individual should be given written notice to cease any ongoing operations immediately.
This is an informal notice and can be prepared on any paper that may be available at the time. A timber sale
inspection report form or a blank sheet of paper would suffice. The notice should include the statement that the
trespass is on Indian land. If the individual refuses to comply with the notice to cease operations, local law
enforcement should be notified and requested to stop the trespass. Once this action is taken it should be
followed up with a formal written notice (Illustration 2). Local law enforcement officials should be notified of
the trespass if they were not notified previously.

2) Take possession of forest products by physically ensuring their safe keeping. This could
include having the forest products skidded, decked and hauled to a safe location.

3) Issue a Notice and Poster of Seizure to the possessor or claimant (see Illustration 1). If the
possessor or claimant is not known, the Notice shall be posted on the trespass property. (25CFR § 163.29(e)).

B. Timber trespass on non-Indian land. When forest products removed from Indian land in trespass are
found on lands not under Government supervision, a notice must be provided to the owner of the land or the party in
possession of the trespass property (25CFR § 163.29(f)). Refer to Illustration 3.

C. Fire trespass. When the trespass involves fire one of the first priorities after protecting life and
property will be to locate and protect the origin. If there is a qualified fire investigator on staff they should be notified,
and if not, a resource order should be placed for one as soon as possible.

5.2 Confronting the Perpetrator. Suspected trespassers should not be confronted if there is reason to believe that
the individual could react violently. In such cases trained law enforcement personnel should be asked to talk to the
suspected trespasser. When talking to suspected trespassers regarding the trespass, it is always best to have at least one
other person with you for your protection and to verify any statements that may be made. Use trained law enforcement
personnel such as police, game wardens or Public Safety Officers when possible.

53 Trespass notice. Once a trespass action has been initiated a “Notice of Trespass” (Illustration 2) shall be sent
as soon as possible by the responsible Bureau office to alleged or suspected trespassers. The Notice must be sent before
a demand letter is sent requesting payment. The Notice should include all the information required by the regulations (25
CFR § 163.29(g)(1)-(5)). This information includes:

that a determination has been made that a trespass has occurred;

the basis for the determination;

an assessment of the damages, penalties, and costs;

the seizure of forest products, if applicable;

the disposition or removal of Indian forest products taken in trespass may result in civil and/or criminal
action by the United States or tribe.

The notice can contain a determination of the product values, penalties and costs, as stated in the regulations. Usually,
however, there is no damage amount or penalty included in the Notice of Trespass since it is issued immediately and that
information is not available (M. Kenworthy, Regional Solicitor’s Office, Portland, July, 2005). The Bureau has some
flexibility in determining whether or not to include a demand for payment in the Notice. Normally the demand letter will
be delivered some time after the Notice of Trespass when a more accurate determination of damages, costs, and penalties
is obtained.
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54 Seizure of materials. Forestry personnel, acting on behalf of the Superintendent or other representative of the

Secretary, may mark and forbid the removal of forest products from Indian lands or direct its removal to a point of
safekeeping when there is reason to believe that such forest products were unlawfully damaged or removed (25CFR §
163.29(e)).

A. Products found on Indian land. When there is reason to believe that Indian forest products are
involved in a trespass the products may be seized if they are located on Indian lands under Federal or tribal supervision.
The person seizing the products must issue a Notice of Seizure to the possessor or claimant of the products (25CFR §
163.29.¢). The Notice of Seizure must include:

date of seizure;

description of forest products seized;

estimated value of forest product seized;

indication of whether the products are perishable;
name and authority of person seizing the products;
statement of seizure authority (Federal or Tribal Law);
appeal rights (Refer to 5.6 below).

Seizure of materials is accomplished by issuing a "Notice and Poster of Seizure" (Illustration 1) to the possessor or
claimant if known and available, or by posting the notice on or near the products if the party is not known or is
unavailable. When the possessor or claimant is unknown or unavailable a copy of the notice shall be kept with any
incident report generated by the official seizing the products. In situations where the possessor or claimant is known but
was unavailable when the products were seized, a copy of the posted document should be hand-delivered to them or sent
by certified mail. This action should be accompanied by the delivery or mailing of a “Notice of Trespass” (Illustration
2).

There are no appeal rights to the “Notice and Poster of Seizure” — the posting only informs people of the decision that the
Bureau made to seize the products (Id. M. Kenworthy).

A "Notice of Seizure" (Illustration 3), signed by the Superintendent or other authorized representative of the Secretary,
should be delivered to the trespasser (and purchaser if applicable) after the determination has been made that the products
seized were the result of a trespass. The notice should be hand delivered if possible. If hand delivery is not possible the
notice should be sent by CERTIFIED MAIL - RETURN RECEIPT REQUESTED. This document must contain appeal
rights as specified in the regulations.

B. Products removed from Indian land. If forest products have been moved to lands not under Federal
or tribal supervision, the federal official or tribal representative responsible shall immediately provide a “Notice of
Potential Trespass” to the owner of the land or the party in possession of the trespass products. This notice must include:

e astatement that products could be involved in a trespass;
e astatement that removal or disposition of the products may result in criminal and/or civil action by the
United States or tribe as appropriate.

Prompt investigation must follow such a notice and if it is determined that a trespass has occurred the appropriate
representative of the Secretary will issue an official Notice of Trespass to the possessor or claimant of the products and,
when relevant, to the potential buyer of the product.

C. Sale of products. If the property seized is perishable and will lose substantial value if not sold or
otherwise disposed of, the authorized federal or tribal official may sell the forest products. The property shall be
appraised (incorporating any additional value added by the trespass) and sold competitively at not less than the appraised
value through a forest product permit issued to the highest bidder. The permit can incorporate mitigating measures as
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long as they are included as part of the damage penalty to the trespasser.

5.5 Demand letters. Once the “Notice of Trespass™ has been delivered, the volume and value determined, and the
damage and costs calculated, a demand letter must be sent to the trespasser before the trespass case can proceed. The
letter must comply with the regulations and standards for the administrative collection of claims cited in 31 CFR § 901.2
(INlustration 17). If it is known or suspected that criminal trespass has been committed, no demand letter should be sent
until advised by the Solicitor’s Office through the BIA Regional Office. There is no prescribed format for demand letters,
only that agencies should exercise care to insure that demand letters are mailed or hand-delivered on the same day that
they are actually dated. These letters should be sent by certified mail, return receipt requested. Once the demand letter is
sent, there is a 100-day time period to settle the case. If the case is not settled within the 100 days, it must be referred to
the Solicitor’s Office. The demand letter should:

inform the trespasser of the consequences of his/her failure to cooperate;

identify the basis for the indebtedness;

identify applicable requirements for charging interest, penalties or administrative costs;

give the name, address and phone number of a BIA contact person;

state the applicable requirements for reporting delinquent debts to commercial credit bureaus;

specify the date by which the payment is to be made (date due) which should not be more than 30 days
from the date of the initial notification;

be sent “Certified Mail - Return Receipt Requested” or hand-delivered;

e contain appeal rights

¢ include three copies of “Tender of Payment of Trespass Obligation” (Illustration 8).

Three progressively stronger written demands should be made at not more than 30-day intervals unless a response to the
first or second demand indicates that further demands would be futile, and the trespasser’s response does not require
rebuttal (Illustration 7). If the trespasser disputes the amount of the debt the office issuing the demand letter should
advise the trespasser to furnish available evidence to support his/her contentions.

If the Superintendent or designated tribal official has not made a collection within 30 days after mailing the second letter
and it appears that the trespasser is not going to respond to the demand letter for payment, a complete file containing all
original signed documents plus one complete copy will be transmitted to the Regional Director, attention of the Regional
Forester. It should be referred earlier if the case is of a criminal nature or unusual in character.

Agencies should respond promptly (within 30 days whenever feasible) to all communications from the trespasser. Ifthe
trespasser is disputing the debt, they should be asked to furnish available evidence to support their contentions.

5.6 Appeals. The “Notice of Seizure” (Illustration 3) and the “Demand Letter” (Illustration 7) must contain appeal
rights language. These are decisions that potentially impact the rights and property of the trespasser and may be
considered final for the Department (Id. M. Kenworthy). When the authority used to seize products is from Federal law
the reference is 25 CFR Part 2 § 2.3(a) and when the authority is from tribal law the reference is the tribal law under
which the decision may be challenged. Note that even when a case is under appeal the Bureau or tribe is free to continue
with timber trespass enforcement and collection activities.

The “Notice and Poster of Seizure” (Illustration 1) and the “Notice of Trespass” (Illustration 2) are not appealable (id. M.
Kenworthy). Usually the monetary values listed in the “Notice of Trespass” are only estimates because it is issued
immediately and more precise values will not be available until sometime later. The “Notice and Posting of Seizure” is
merely a document intended to inform the public of the decision to seize the products.

5.7 Prosecution. Indian tribes that adopt the regulations set forth in 25 CFR § 163.29 which have been conformed
as necessary to tribal law shall have Concurrent Jurisdiction to enforce trespass (25 USC § 3106 and 25 CFR § 163.29(j))
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against any person. When prosecuting under concurrent civil jurisdiction, the Secretary and the tribe are jointly
responsible to coordinate prosecution. A tribe must request concurrent jurisdiction. They do not have it until it is
granted by the Secretary.

A. Tribal Prosecution. The tribe must request the Secretary to defer prosecution to the tribe on a case-by-
case basis.
B. Federal Prosecution. A designated Bureau forestry trespass official MUST coordinate with an

authorized tribal forest trespass official on each trespass. These officials must:
e review each case;
e determine in which forums to recommend bringing an action (tribal or Federal);
e provide their recommendations to Federal officials responsible for initiating and prosecuting trespass cases
(Regional Solicitor).

Under concurrent jurisdiction, the Federal prosecutor has the option of filing and prosecuting the action in the tribal court
when the tribe does not wish to prosecute the action itself.

C. Obtaining Concurrent Jurisdiction. The following steps must be followed for a tribe to obtain
concurrent jurisdiction (25 CFR § 163.29(j)):

(1) A tribe must submit a formal tribal resolution documenting the adoption of 25 CFR § 163.29
to the Secretary.
2) The tribe must notify the Regional Director that:

a. the tribal court system has the ability to properly adjudicate forest trespass cases;

b. the tribal court will enforce the Indian Civil Rights Act or enforce a tribal civil rights
law that contains provisions for due process and equal protection that are similar or stronger than those
contained in the Indian Civil Rights Act.

3) The Secretary must acknowledge the receipt of the above information.
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CHAPTER 6 - APPRAISAL

6.1 Introduction. Appraisal methods used to determine damages should be those normally used within the region
to establish the commercial value of the resource prior to sale on the open market. Those methods that include an
allowance for “profit and risk” should exclude the allowance when determining commercial value for trespass actions.
Regardless of the appraisal method used, a trespass appraisal is likely to be challenged by the trespasser or their attorney
and may have to be defended in court. Because of the high probability the appraisal will be challenged at some point in
the settlement process there are several things the appraiser should be aware of:

e Actual costs and market values must be verifiable, current, and applicable to the geographic area;

e  Mechanistic methods or procedures, and mathematical formulas used to calculate values are generally viewed
skeptically by courts and will be challenged (this includes the method used to determine volume as well as
monetary value);

o Estimates used in calculations must be proven relevant and factually supportable.

The appraiser must be able to clearly demonstrate that the methods, procedures, estimates and calculations used to
determine volume and value of forest products are applicable, used appropriately, and meet pr