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INTRODUCTION 

Bases for the Final Determination 

This final determination is based on a consideration of new evidence and 
arguments submitted by the Navajo Tribe in response to the proposed finding 
and by the San Juan Southern Paiute petitioner in response to the proposed 
finding and the Navajo Tribe's comments. The extensive evidence and 
arguments presented for the proposed finding or generated by the Branch of 
Acknowledgment and Research's (BAR) staff in conducting :ts own research in 
preparing the proposed finding were also considered in making this final 
determination. Therefore this final determination report should be read 
together with the proposed finding and accompanying technical reports. 

Background 

The San Juan Southern Paiute Tribe submitted a letter petition for Federal 
acknowledgment May 1, 1980. Their documented petition was submitted June 5, 
1984. Additional materials were submitted in February and March 1985 in 
response to the BAR's November 1984 letter of obvious def~ciencies based on 
its preliminary review of the petition under 25 CFR 87.9(b). Active consider­
ation was begun November 1, 1984. 

The Navajo Tribe, through its counsel Brown and Bain, submitted a detailed 
preliminary response to the petition in June 1985, accompanied by documen­
tation. Additional preliminary responses on behalf of the Navajo Tribe were 
submitted in September 1985 and January and April 1986. Materials in 
response to the Navajo comments were submitted on behalf of the petitioner in 
September, October and December 1986. Additional materials were submitted by 
the petitioner and the Navajo Tribe during the course of active consideration 
in response to BAR requests. 

Because of multiple submissions of comments and the extensiveness of these 
materials, the~ period for preparation of the proposed finding was extended 
several times. The proposed finding was published August 11, 1987. The BAR 
research staff held separate meetings with the petitioner's researchers and 
with represeDt~tives of the Navajo Tribe in October 1987 in Phoenix to 
discuss the proposed finding and the research it was based upon. The 120-day 
period providE!d in the regulations for comment on the proposed finding was 
extended for 90 days at the request of the Navajo Tribe's representatives 
because of unavoidable delays in arranging the meeting with the Branch 
research stdf and to ensure adequate opportunity for all parties to comment 
on the proposed finding. 

The Navajo 1ribe's comments were received March 8, 1988. These encompassed 
more than t~CI linear feet of documentary materials. Under the regul?tions, 
section 83.8~d), the petitioner was afforded a period, initially sel at 90 
days, to Iespond to the Navajo comments. This was extend~~ until 
September 1, 1988, at the request of the petitioner because of the extent of 
comments, the length of time afforded the Navajo Tribe and other parties to 
comment on the proposed finding itself, and a change of counsel by the 
petitioner. 
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Approximatel:, a linear foot of documentari materials, Including text, were 
submitted by the petitioner. 

Overview of th~ Proposed Finding 

The propose1i finding concluded that the San Juan Southern Paiute Tribe met 
all seven I)f the Acknowledgment criteria. It concluded that they were a 
distinct balld of Southern Paiutes that could be traced since earliest 
sustained CI)n tact, in 1850. The San Juan Paiute band has been identified by 
scholars, explorers, government officials and others on a regular basis as a 
Paiute, Indlan entity since that time. A clear line of leaders could be 
identified tiroughout the band's history. While the band had been closely 
associated .,ith and interacting with the increasingly large Navajo presence 
in their an:! a since the 1860' s, the proposed finding concluded that the San 
Juan Paiute~ did not become more than superficially acculturated to Navajo 
culture. ~hey remained a distinct group, despite some intermarriage, and 
there was 110 evidence that the band was under the political influence of 
historical Nava:io leaders. 

A portion (If the band's territory was set aside as a reservation for them in 
1907, but ~lS returned to the public domain in 1922 and subsequently became 
part of thE! Western Navajo Reservation. The San Juan Paiutes have received 
Bureau of Jndian Affairs' services through the Western Navajo Agency sinct 
the Agency ,ras founded in 1902 and occasionally from other BIA agencies. The 
Western Nav~jo Agency was establishpd when the Western Navajo Reservation was 
created. 1'his reservation included the southern part of the territory in 
which the Sar. Juan Paiutes resided. 

Beginning irL the late 1950's, and especially since 1970, the San Juan Paiute 
were increaslngly affected by and required to deal with the governmental and 
program str\lcture of the Navajo Tribe. That structure grew as the tribe took 
over most clf the functions formerly performed by the BIA. The reservation 
census roll, and the census numbers originally used by the BIA as a basis for 
providing services to all Indians on the reservation, eventually came to be 
used by the Navajo Tribe for membership purposes. The available evidence was 
that although the Paiutes continued to obtain and use census numbers, they 
did not do so with the intention of becoming members of the Navajo Tribe but 
rather because the numbers were necessary to obtain services. There was evi­
dence that officials of the Navajo Tribe were and had been uncertain of the 
legitimacy of the Paiutes holding census numbers. The Paiutes remained 
clearly identified as a distinct population from the Navajos within the reser­
vation. The proposed finding concluded that although some of the Paiutes had 
voted in recent Navajo elections, they had not participated substantially in 
Navajo political processes, nor had the Navajo Tribe influenced the internal 
political processes of the San Juan Palute band. 

Although approximately 60 percent of the band's membership hold Navajo census 
numbe!s, it was determined by the proposed finding that they were UUL members 
of the Navajo Tribe wi thin the meaning of "member of an India:-. ~; .. ibe" as 
defined in the Acknowledgment regulations (25 eFR 83.1(k». This determina­
tion was made because they were not maintaining a bilateral political 
relationship with the Navajo Tribe. A further basis for the determination 
was that the process by which census nu~bers are issued was not one in which 
it was established that the Paiutes obtaIning the numbers were maintaining 
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tribal relations with the Navajo Tribe or in which the Navajo Tribal 
government clearly accepted them as members. 

Other comments on the Proposed Finding 

The only substantial comments on the proposed finding were those of the 
petitioner and. the Navajo Tribe. These are discussed in the body of this 
report on the final determination. No comments were received from the Hopi 
Tribe. Brief comments received from several individuals are discussed 
below. 

A comment was received from Omer Stewart (1987), one of the ethnographers 
whose work ~alS utilized in preparing the proposed finding. Stewart stated 
that he had done additional research on the group, in 1933, not cited in the 
proposed finding. Stewart reiterated his opinion, stated in his works, that 
the San Juan Paiutes had been a distinct band or tribe since time 
immemorial. 

A brief comment was received from a historian, Robert McPherson, who charac­
terized the proposed finding reports as "excellent." McPherson is the author 
of an article! used in the proposed finding (McPherson 1985) and of a book 
(McPherson 1988) on the history of the Navajo, Ute and San Juan Paiute 
Indians in northeastern Arizona and southeastern Utah. 

A two-page comment and subsequent one-page supplement and clarification were 
received fro~ Allen Turner, an anthropologist who was the initial researcher 
for the San Juan Paiute petition (Turner 1988a, 1988b). Regarding criterion 
d, Turner cccmented that San Juan Paiute ancestry was a necessary and suffi­
cient critericln of membership. This was in contradiction to the petition and 
the proposed fi.nding that social participation was a necessary criterion as 
well. Turner's statement was based on the rationale that some members living 
away from the area could not "participate" in "governance." The proposed 
finding concluded, however, that non-resident members did participate in the 
community to a significant degree. Turner's supplement clarified a statement 
in his initicll comment concerning participation of non-member spouses by 
stating that they could participate informally in the social community in the 
sense of visiting and the like, but could not participate in tribal elections 
or hold offjce. He also stated that to be a "formal participant in San Juan 
tribal affairs," a person had to be known in the San Juan Paiute community to 
be of San JuaL Paiute descent. 

Turner also commented that the degree of linguistic differences between the 
Navajo and Faiute languages should have been more strongly emphasized in the 
proposed finting, that archaeological data show no discontinuity in the 
band's herit~ge since at least 1300 A.D., and that t~e purported Paiute 
acculturation tCl Navajo culture should be minimized because much of Navajo 
culture was jtself borrowed. The proposed finding considered the significant 
differences l)etw~~" Paiute and Navajo culture. This final determlnation 
reviews agaiII t~~ question of San Juan Paiute acculturation ~o Navajo 
culture. 
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Litigation 

The San Juan Southern Paiutes are participating as intervenors in the Sidney 
v. Haskie (formerly Sidney '{. Zah) litigation, authorized by PL 93-351, to 
determine ownership of a large portion of the Navajo Reservation west of the 
former 1882 ~xecutive Order Hopi Reservation (see PF:72-76). The act 
authorized the suit by the Hopi, Navajo and "other tribes." Under a 1983 
ruling of the 9th Circuit of the U.S. Court of Appeals, the Paiutes were 
allowed to participate pending a final determination on the issue of their 
tribal status. Trial of Sidney '{. Haskie commenced in U.s. District Court 
October 17, 1989. 

Terminology 

The official name of the petitioner is the "San Juan Southern Paiute Tribe." 
In conformance with the standard terminological usage for independent groups, 
i.e., "tribes," among the Southern Paiute, the term "band" is used for most 
descriptive references to the petitioner, e.g., San Juan Paiute band. The 
full official name is used in contexts where the official title is appro­
priate. For the sake of brevity, San Juan Paiutes or simply Palutes is used 
in many conteKts, where the context allows. 

SUMMARY CONCLUSIONS UNDER THE CRITERIA 

Criterion A 

83. Ha) A state.ent of facts establishing that the petitioner 
has been identified fro. historical tiaes until the 
prt!sent on a substantially continuous basis as 
"AlIerican Indian" or "aboriginal." 

The proposed finding concluded that the San Juan Southern Paiute Tribe had 
been identif~ed as an Indian entity and as Paiute since earliest sustained 
contact. ~II response to the proposed finding, additional historical and 
ethnographic documents from the 19th and 20th centuries were submitted which 
identified thl~ group as a distinct Paiute entity. These included a brief 
ethnographic gtudy at Navajo Mountain in 1933 (Collier 1933-34), the report 
of an IndiaII agent investigating Moencopi land problems in the 1890's 
(McLaughlin 1898), and Indian Agency reports between 1900 and 1925. Also 
identifyinq the Paiutes were miscellaneous Federal documents and testimony or 
other writinQl's of non-Indians who had lived in or studied the area (Bennett 
1880, Johnstcm 189[8], Richardson 1986, Runke 1916, Reebel 1935) between 1880 
and the 1930's. No substantial evidence was presented which would change the 
proposed lindjng's conclusions. 

Almost all e.1: 
tional evidetc:e 
the BAR statt: 
by Navajos and 
Paiute entit~. 

the evidence submitted for the proposed finding and the addi­
presented in response to the proposed finding or developed by 
indicates that the San Juan Paiutes continue to be identified 
others in the local areas where they live as a distinct, 

The materials submitted with the Navajo response in support 

4 

United States Department of the Interior, Office of Federal Acknowledgement SJP-V001-D006 Page 9 of 126 



of its conte~tion 

recent nature and 
materials used for 
Navajo respon~;e' s 
absorbed into the 
not supported llY the 

that the Paiutes were not distinct were of a general and 
were inconsistent with the large, detailed body of 

the proposed finding and this final determination. The 
assertion that the San Juan band's members have been 
Navajo Tribe and are no longer distinct from Navajos was 
evidence. 

The Navajo TI"~be's response argued that the San Juan Paiute did not meet 
criterion a because they were usually not specifically identified in 
historical recclrds as "San Juan Paiute," but only as Paiute. Historical 
identification b~r the specific tribal name currently used by a petitioner is 
not required h~{ the regulations. Identification as "San Juan Paiute" appears 
first in the historical record in 1903 (Jenkins) as well as in Congressional 
legislation in 1906 appropriating money for the band, Indian Service corre­
spondence (e.g" Janus 1909) and ethnographic works such as Stewart (1941-42) 
and Kelly (1934 and 1976). 

The San Juan Southern Paiute Tribe has been identified as a Paiute tribal 
entity on a substantially continuous basis since earliest sustained histor­
ical COL:act G. ~0ntinues to be ldentlfied as a distinct group at present . 

. We conclude therefore that San Juan Paiute Southern Tribe meets the require­
ments of cri tel'ton 83. 7 (a) . 

83.7(b) 

Criterion ~ 

li;17idence that substantial portion of the petitioning 
~~oup inhabits a specific area or lives in a 
c:c) .. ~uni ty viewed as Aaerican Indian and distinct from 
o1th.~r populations in the area, and that its members 
cllre descendants of an Indian tribe which historically 
Ji.llhClbi ted a specific area. 

The proposed finding concluded that at first sustained contact the San Juan 
Paiute consti 1:1Jt~~d a single "band" with a clearly defined territory. This 
"band" was a well-defined social unit consisting of several subgroups which 
were political units under independent leaders. These subsequently became 
unified into a single political unit, probably by the 1870's. The band 
remained a c""tunlly and socially distinct community throughout. the 19th and 
early 20th conturies up until the present. Population decrease and the loss 
of territory due to the expansion of Navajo population in the San Juan Paiute 
area led to Ci reduction to two subgroups by the 1920's. These two groups 
continue to exist today, at Navajo Mountain and willow Springs. The band 
continues to maintain significant internal social and economic relationships 
within its membership. 

The responses to the proposed finding included no significant comment on or 
new evidence concerning the proposed finding's conclusion that the contem­
porary San JlIan Paiutes maintained significant social contact within the 
band, includinH w:Lth non-resident members. 

No substantia:l documentary or ethnographic evidence was presented in the 
responses conc:erninq the proposed finding's conclusion that the present-day 
San Juan Paiu~es are a distinct social group from the Navajos on the reserva­
tion, despite s()me participation in Navajo tribal institutions and close 
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social interaction with Navajos which dates to the latter half of the 19th 
century. [ocumentary materials such as chapter minutes confirmed the 
proposed firding's conclusion that there was considerable social participa­
tion with Navajos in the areas where the Paiutes were living, especially at 
Navajo Mountain. The newly submitted materials did not contradict the 
conclusion that the Paiutes were a distinct group and in a few instances 
provided additional evidence that the Paiutes were distinct. The proposed 
finding con('J.udled that the Paiutes were not part of the Navajo clan· system 
and were not pa.rt of the kin-based Navajo economic units nor had they been so 
in the past. There was no significant comment concerning this conclusion. 

There was si~rnificant new evidence concerning the historical existence of the 
San Juan Palutes as a community. A brief ethnographic study of the Navajo 
Mountain Paiutes in 1933 indicated that while the Paiutes at Navajo Mountain 
were influerced by Navajo culture in some ways, they constituted a distinct 
group from the Navajos (D. Collier 1933-34). This report was consistent with 
other data used for the proposed finding, including a more detailed ethno­
graphic study of Navajo Mountain from 1934 (Collier 1966). Other new 
documentatior. from 1906 and the 1930's, also supported this conclusion. 
Miscellaneous additional documentation concerning historical existence as a 
community ir.c:luded additional references to the existence of the subgroups at 
Willow Springs in the 1890's and at Oljeto in the 1920's. 

The proposed finding concluded that the San Juan Paiutes were a distinct 
group from the Weeminuche Utes, even though historically there was some 
intermarriage between the two, some Weeminuche Ute residence within the San 
Juan Paiute area and some bands in the late 19th and early 20th centuries 
which were a mixture of the two. The Navajo response argued that many of the 
apparent historical references to "Paiutes" or "Pahutes" in the area were 
actually references to Weeminuche Utes and that therefore there was no good 
evidence of the historical existence of a San Juan Paiute community. A 
review of the new information included in the responses, the detailed body of 
historical documents and other evidence used for the proposed finding, and 
additional hi.storical studies obtained by the BAR staff confirmed the pro­
posed finding that these were two quite distinct tribes. 

The proposed finding concluded that the Paiutes have maintained a distinct 
culture, uninfluenced by Navajo culture except in nonfundamental areas such 
as dress, hClu~e style and means of subsistence. Key institutions such as 
political and kinship organization and most of the belief systems were not 
influenced. The Paiutes' response commented in detail on the proposed 
finding's conclusions that there had been some degree of acculturation to 
Navajo culture. The response presented extensive new evidence describing 
distinct San Juan Paiute beliefs and cultural practices, including cere­
monies, that have been maintained. It also confirmed, and described in more 
detail, the proposed finding's conclusion that Paiutes did not participate in 
or use Navajo religious ceremonies except for curing ceremonies. The new 
information indicated that use of curers was reciprocal between Navajos and 
San Juan Paiutes rather than being limited to Paiute use of Navaj- ~ers. 
The Paiute response did not comment on the information that some Pa;l1t c s had 
been practioners of Navajo ceremonies as well as utilizing them. Some of the 
other observed elements of Navajo culture used by the Paiutes were charac­
terized by the proposed finding as representing acculturation to Navajo 
culture. They are more accurately characterized as cultural borrowing, i.e .. 

6 

United States Department of the Interior, Office of Federal Acknowledgement SJP-V001-D006 Page 11 of 126 



the elements from Navajo culture were incorporated into San Juan Paiute 
culture and society rather than Navajo culture being adopted by the Paiutes. 

The Navajo response challenged the proposed finding's conclusion that certain 
areas were "San Juan Paiute territory" previous to and after sustained 
non-Indian contact (1850). The response stated that the evidence was weak 
that the San Juan had been a historical band and had occupied that terri­
tor~. It also stated that hlstorical Navajo presence in these areas was 
greater than the proposed finding had concluded. 

The N~vajo response did not address most of the basic ethnographic sources or 
the documentary sources which were used to prepare the proposed finding con­
cerning the existence of the band at first sustained contact with non-Indians 
and the territory it then occupied. It incorrectly characterized this part 
of the finding' as based on the use of one ethnographic source, Kelly (1934, 
1976). Kelly's data was, further, more extensive than the response 
indicated. 

None of the cited evidence or arguments provided a basis fc~ ~hanging the 
proposed finding that the San Juan Paiute band had occupied distinct areas, 
as a community, since first sustained contact, and that those areas had 
become reduced a.s the Navajo population in the area sharply expanded begin­
ning in the 1870's. There was some additional evidence in the responses 
which supported this conclusion. 

A review of the available evidence and additional sources submitted in 
response to the proposed finding indicates that the basic conclusions con­
cerning the ~xtent and exclusiveness of San Juan Paiute territory at first 
sustained contact were correct. For the main portion of the territory as 
defined in the proposed finding, the evidence is that most of the area had 
been occupied by Paiutes and that up until the point of sustained contact 
with non-Indians (1850) Navajo usage of the areas was, at most, limited. 

I 

There was limlted additional evidence of Navajo usage of territory near 
Moencopi and elsewhere before 1850 in addition to use by the San Juan 
Paiutes, Hopis and Havasupais. 

The San Juan Southern Paiute Tribe has existed as a distinct community 
occupying a ~pecific area from earliest sustained contact until the present. 
We conclude thE!refore that it meets the requirements of criterion 83.1(b). 

83.7(c) 

Criterion C 

A state.ent of facts which establishes that the 
]1I!!tjLtioner has .aintained tribal political influence 
Olr other authority over its .embers as an autO&lo.ous 
HllltlLty throughout history until the present. 

The proposed L~uuing described leaders and the exercise of tribal political 
authority witll~: the San Juan Paiute band from earliest sustained contact 
until the pr~sent. The responses to the proposed finding provided limited 
additional datil concerning the historical exercise of tribal political author­
ity by the San Juan Paiute band. Additional documentary evidence, from the 
Paiute respon~e, provided earlier documentation than previously available of 
the leadershi~ of Pakai, who was band leader from perhaps as early as the 
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1870's to 1330. The new documents provided additional evidence to support 
the proposed finding's conclusion that Pakai was probably chief as early as 
the 1870's and also provided some supporting evidence of his role as economic 
intermediary for the band with outsiders in the early part of the 20th 
century. 

The Paiute response challenged the proposed finding's conclusion that after 
the death of the traditional leader Alfred Lehi in 1969 there was a limited 
period before the new leader was fully able to fill that office and exercise 
complete authority. The limited additional information submitted with the 
Paiute respo~se concerning this leadership transition supported the proposed 
finding's con': 1 u:s ion. 

The majority of the proposed finding's conclusions concerning San Juan Paiute 
leaders, the historical exercise of tribal political influence, and the large 
body of documentary, ethnographic and oral history information on which the 
conclusions Wt!:re based were not addressed by the Navajo response. 

The Navajo response questioned whether the early Paiute leader, Fitnish, was 
in fact a ~eader or a Paiute. No additional evidence was sUbmitted. A 
review of tIle existing evidence concluded, as the proposed finding had, that 
he had been a San Juan Paiute leader in the 1870's, although it was not 
certain that hf~ lias leader of the entire band. 

The Navajo response also argued that there was only limited historic evidence 
of specific Paiute meetings, which are part of the traditional San Juan 
Paiute politjcal process. Though evidence of specific historical instances 
of meetings was limited, there was ethnographic and other evidence that 
meetings had historically been part of San Juan Paiute political processes. 
The Navajo I'esponse characterized the decision-making and leadership pro­
cesses within the San Juan Paiutes as only those that might occur within an 
extended famjJly rather than a tribe. The San Juan political system, although 
partly kinship-based, is also based on non-kinship factors such as religious 
knowledge and ability to mobilize support. The type of decisions and 
authority exelcised went beyond those of an extended family. 

The primary additional information submitted with the responses relevant to 
this criterion concerned whether the Paiutes participated in the political 
system of the Navajo Tribe and whether the Navajo Tribe was involved in the 
internal political processes of the Paiutes. Substantial new documentary 
evidence concE~rning Paiute voting, degree of involvement in local Navajo 
chapters and tribal programs, and involvement with Navajo Tribal courts were 
submitted by the Navajo Tribe. These records covered the period of approxi­
mately 20 years up to 1986. Some limited additional ethnographic materials 
were submitted by the San Juan Southern Paiute Tribe in their response. 

No significant evidence was submitted to change the proposed finding's 
conclusion that the Navajo Tribe had not influenced the internal political 
processes of the ~an Juan Paiutes. Almost all of the evidence submitted was 
not valid evide"~~ of such influence. Of the evidence cited by the Nava~o 
response concerning dispute resolution, only one instance involved dispute 
resolution between two Paiutes. The majority concerned disputes or other 
matters between Navajos and Paiutes. These occurred in Navajo institutions 
because the institutions' jurisdiction includes non-Navajos and Paiute 
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involvement therefore did not indicate Paiute political affiliation with the 
Navajo Tribe. 

There was no indication that Navajo instit~tions had significantly influenced 
Paiute econoroic decisions or the allocation of economic resources within the 
San Juan Paiute band although the Navajo Tribe effectively controls some of 
those resources. Navajo Tribal Court records of arr2sts for minor criminal 
offenses indicated that some behavioral norms within the band were not always 
followed. 1hey also indicated a minor role played by Navajo institutions in 
affecting betavior among the Paiutes but not in the establishment and 
maintenance of behavioral standards. 

A detailed r~-analysis was made of the history of Paiute voting and of Paiute 
voting patterns based on the additional information submitted with the 
responses together with the evidence available for the proposed finding. The 
Navajo response submitted records of Paiute voting in three additional Navajo 
tribal elections in 1986-87. Only a small portion of the resident Paiutes, 
less than 20 percent, had voted consistently over the six-year span for which 
there were records. Sixty percent of the resident adult Paiutes, and 73 
percent of the adults in the band, had never been registered or had never 
voted though they were registered. Voting was the only significant evidence 
of involvement by Paiutes in the Navajo political system, and the most wide­
spread among the band's membership. The proposed finding's conclusion that 
voting was not intended by the Paiutes to signify political participation in 
the Navajo Tribe was supported by the reanalysis and also limited additional 
information submitted with the Paiute response concerning Paiute reasons for 
vo';ing. 

The proposed finding's basic conclusion that the Paiutes had not been 
involved in Navajo chapter political or decision-making processes was not 
changed by the additional evidence submitted. Most of the extensive new 
evidence concerning the chapters did not indicate any political involvement. 
However, one individual marginal to the Paiute band was nominated to an 
important ch&pter office over 15 years ago. Another individual Paiute, not 
marginal, wa~; elected to a community board office from that chapter 20 years 
ago but subsequently resigned. His reported reason for resigning, that the 
Navajos on 1:he board refused to respond to Paiute requests was consistent 
with Paiute reports in the succeeding 10 years that the~ were unable to 
participate ill the Navajo political system. 

Chapter records confirmed and expanded the proposed finding's conclusion that 
the Paiutes llad received some services and employment through the chapters of 
a kind usual,ly limited to tribal members. The new evidence indicated these 
were received infrequently and to a limited degree and did not provide a 
basis for changing the conclusion that the San Juan Paiutes were not involved 
in Navajo chapter political or decision-making processes. 

Substantial additin~al records concerning receipt of services were provided 
in the Nava:io response. With some exceptions, these confirmed the proposed 
finding's cow::l\ls~ons that most of the services received were from programs. 
previously aliininistered by other Federal or State agencies and now adminl­
stered by tIle Navajo Tribe, which were not limited to members of the NavaJO 
Tribe. 
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Overall, San ,Juan Paiute participation in the Navajo political system, with 
the exceptil)n of voting, has been occasional and by isolated individuals. It 
has not bet!n continuous and there is little evidence of any participation at 
all before 1968. There is no significant evidence that a continuous 
political affiliation with the Navajo Tribe has existed among the San Juan 
Paiute membe~ship. 

The San Juan Paiutes have maintained tribal political influence within the 
band since earliest sustained historical contact. This has been, and is, 
autonomous of influence by the Navajo Tribe. Band members have not 
significantl!' participated in or become affiliated with the Navajo political 
system. 10ft! conclude therefore that the San Juan Southern Paiute Tribe meets 
the requireml!l1ts of criterion 83.1 (c) . 

83.7(d) 

Criterion D 

A CO"" of the group'~ present governing document, or 
in l:Qe absence of a written docUJIent, a statement 
describing in full the membership criteria and the 
~rocedures through which the group currently governs 
its affairs and its members. 

Criterion d requires a copy of a groups's governing document or, absent that, 
a descripticm of how the group is governed and of its membership criteria. 
The San Ju~m Paiute Southern Tribe has no written governing document. The 
proposed fir~ing concluded that the petitionds description of the San Juan 
band's gov~rning processes and its membership criteria was adequately 
complete and accurate. 

The Navajo response contends that the San Juan Paiutes do not meet the 
requirements of criterion d because its membership criteria are not consis­
tent and cc~erent. The Navajo response reiterates the comments and analysis 
in its preliminary response, submitted before the proposed finding. The 
proposed finding took into account the Paiute testimony cited in the Navajo 
response as we~ll as the other information available. No new evidence or 
argument was presented in response to the proposed finding concerning the San 
Juan Paiute ~G~bership criteria. 

The Navajo response also argues that the San Juan Paiutes have failed to meet 
criterion d because they have not maintained tribal political authority over 
their members and have consistently participated in the Navajo Tribe's polit­
ical prOCeSSE!s. The latter arguments are relevant to criterion c rather than 
criterion d. Criterion d only requires a description of the petitioning 
group's governing processes and membership criteria. 

The San Juan Southern Paiute petition has presented an adequately complete 
and accurate description of its present governing practices and membership 
criteria. Ve conclude therefore that the San Juan Southern Paiute Tribe 
meets the requirements of criterion 83.1(d). 
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83. 7(e~) 

Criterion ~ 

A list of all known current members of the group 
and a copy of each av~ilable former list of 
members based on the tribe's own defined 
criteria. The membership must consist of 
individuals who have established, using evidence 
acceptable to the Secretary, descendancy from a 
tribe which existed historically or from 
historical tribes which combined and functioned 
as a single autonomous entity. 

The proposed finding concluded that the petitioner had submitted a current 
membership r(,ll which had been prepared in response to Acknowledgment regula­
tions. No ~ormer lists were known to exist. Members listed on the current 
roll were foulld to meet the tribe's own membership criteria of descent from a 
San Juan Paillte ancestor and participation in or allegiance to the group as a 
whole. The Navajo response to the proposed finding provided no evidence to 
the contrary. 

The proposed f:Lnding also concluded that the petitioner's membership is 
composed of individuals, virtually all of whom can trace their tribal 
ancestry to historic Paiute communities, in or near the area of the present 
western Navajo reservation and that these communities can be identified as 
"San Juan Paiute." Th~ finding also pointed out that many of the families 
identified w:Lth the petitioner's historic communities are still present in 
the group's membership and that their Paiute ancestry in the band can be 
documented sa:isfactorily using records which span a period of 100 years. 

New materials presented in response to the proposed finding further support 
the finding that the petitioner's members are Paiute and descend from the 
historic tribe. The Paiutes presented several new documents from different 
historical eras to connect present-day members with their historic Paiute 
communities. The Navajo response contained a large volume of material, much 
of which duplicated materials previously reviewed for the proposed finding. 
The findings regarding new Navajo materials reviewed, in par~icular the 
general assistance files of nine additional San Juan Paiute members, were 
essentially consistent with those of the proposed finding showing some 
identification as "Paiute." 

Acceptable evidence of their ancestry as Paiute appears in the historical 
records of several agencies of the Federal Government; in records of the 
Navajo, Ute Mountain Ute, and Paiute Indians of Utah Tribes, as well as in 
the writings and field notes of anthropologists who have worked with the San 
Juan Paiutes and other Indians in the area. Even San Juan Paiutes who have 
some Navajo blood can be documented as descendants of historical Paiute 
communities which have been identified historically as "San Juan" Paiute, 
distinct from the Navajo. Identification of the San Juan Paiutes as "Indian" 
has never beEn an issue. 

The San Juan Southern Paiutes provided a list of their current members. 
These members meet the band's own membership criteria and can establish, 
using evidence acceptable to the Secretary of the Interior, that they descend 
from the hjfitoric San Juan Paiute band. We therefore conclude that the San 
Juan Southerr, Paiute Tribe meets the requirements of criterion 83.7(e). 
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Criterion F 

83.7(f) The membership of the 
composed principally of 
members of any other 
tribe. 

petitioning 
persons who 

North American 

group is 
are not 

Indian 

Background 
The criteri,'n in section 83.7(£) of the regulations, one of the criteria a 
successful petitioner must meet, requires that a petitioner be principally 
composed of pt~rsons who are not members of an already recognized tribe. The 
definition of membership in a recognized tribe (in section 83.1(k», has two 
parts, each with two subparts. To meet the definition of "Member of an 
Indian Tribe," the individual must meet at least one subpart in each of the 
two halves I)f the definition, but any combination of one of the subparts of 
part 1 with one of the subparts of part 2 will suffice. Section 83.1{k) 
defines a Member as follows [number and letter designations have been added 
to delineate parts and subparts of the definitionJ: 

"MeDlbel of an Indian tribe" means an individual who 
[lJ (alJ meets the membership requirements of the tribe 

as set forth in its governing document 

and 

or 
(bJ is recognized collectively by those persons 

comprising the tribal governing body, 

[2J (a] has continuously @aintained tribal relations 
with the tribe 
or 

(bJ is listed on the tribal rolls of the tribe as a 
member, if such rolls are kept. 

The term "tribal roll" is not defined in the Acknowledgment regulations. A 
different definition is used for "membership of a petitioning group." 

Proposed Find~J!q 
The proposed finding was that 165 (88\) of the 188 San Juan Paiutes were not 
members of ,lny other North American Indian tribe; therefore, the band's 
membership WiS composed principally of persons who were not members of an 
already recoqni:z:ed tribe. Although 119 of the 165 Paiutes have "Navajo 
census numbers" and are claimed as members by the Navajo Tribe, they were 
found to be Dot legitimately members of that Tribe because they did not meet 
any of the subparts of the deilnition of "Member of an Indian Tribe" in 
relation to tht:! Jfavajo Tribe. 

The balance elf the San Juan Paiute membership (23 members, 12%) appear on the 
rolls of OnE! c)f three other (not Navajo) federally recognized tribes. 
However, the nClture and extent of their involvement with these other tribes 
was not reSE!c~ •.. ~._.1 in depth because they would not alone be sufficient in 
number to jus1::lf':, ~ negative finding. 
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Interpretation of Criterion [ 
and the Defi!it)on of Membership In ~ Recognized Tribe 

Background: 

A central question in this determination concerns whether the Paiutes are 
members of t~e Navajo Tribe within the meaning of the Acknowledgment regula­
tions and, therefore, are not eligible under 25 eFR 83 for acknowledgment as 
a separate tribe. The August 11, 1987, proposed finding on this question 
relied extensively on an April 3, 1987, opinion by the Assistant Solicitor 
for Tribal Government and Alaska (appendix A). This opinion in particular 
provided a discussion of the meaning of membership in a recognized tribe, as 
defined in section 83.1(k) of the regulations, and the term "tribal roll." 

Section 83.3(d) of the regulations states, as part of the discussion of the 
kinds of groups that can be acknowledged under these regulations, that the 
regulations were not intended to apply to Indian 

communitips or groups of any character which separate from the 
main body of a tribe currently acknowledged as being Indian by 
the Department, unless it can be clearly established that the 
group has functioned throughout history until the present as 
an autonomous Indian tribal entity. 

Previous to the 1987 opinion, this section had been understood to constitute 
an exception to the requirement ~hat a petitioner meet the requirements of 
criterion f (see PF:iii). The BIA had orally advised a number of 
petitioners, including the present petitioner, of this interpretation, and 
also suggested. it in writing to various petitioners. The 1987 opinion 
advised that this interpretation was not correct. In a companion opinion of 
June 5, 1987 (appendix B), the Solicitor reviewed BAR correspondence on this 
subject and a.dvised that nothing in the correspondence had established an 
agency interprE~tation or practice co~trary to his April memorandum. 

Legal arguments challenging and supporting various parts of t~e April 1987 
opinion were submitted by the Navajo Tribe as part of their over~ll response 
to the propos.ed finding and by the San Juan Southern Paiutes in response to 
both the finding and the Navajo arguments. 

In response, a second Solicitor's opinion was provided by the Associate 
Solicitor for Indian Affairs on January 27, 1989 (appendix C). 

Revised Solicitor's Opinions: 

In his 1989 oplnlon, the Associate Solicitor interpreted the discussion in 
the 1987 opinion as suggesting that to be a member of an Indian tribe one had 
to both be C~ a tribal roll and maintaining tribal relations. He concluded, 
"[t]here is nc, ne~ed to meet the criteria of both components ... " 

The 1987 OpiIlion refers to the general principles governing tribal ~embershlp 
as a basis for interpretation of this part of the regulations and held that 
in order to bE! a "tribal roll" within the meaning of the regulations, the 
list of meDlbers should be one that was prepared under circumstances 
indicating strongly that it represents a list of those maintaining tribal 
relations. The discussion in the Assistant Solicitor's 1987 opinion 
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concerningnaintaining tribal relations is premised on his conviction that 
"tribal rolls" is not defined in the regulations nor is it a precise term 
otherwise. The discussion of maintaining tribal relations is aimed at aiding 
in identifying those rolls which would be tribal rolls of members within the 
meaning ani limited purposes of the Acknowledgment regulations. The 
Associate s;)licitor assumed that "tribal roll" had an "ordinary meaning 
within the BIA" and that: therefore, to consider the circumstances 
surrounding the preparation of the roll was, in effect, to add the 
requirement of maintaining tribal relations to the requirement of being on a 
tribal roll. 

The January 1989 opinion upholds the 1987 opinion's conclusion that section 
83.3(d) doe:; not constitute an exception to the requirements of section 
83.7(f) .[n response to an August 25, 1989, BIA request, the Deputy 
Associate S(llicitor, Division of Indian Affairs, reviewed specific arguments 
submitted b~ the petitioner in response to the 1987 opinion concerning this 
question. The Deputy Associate Solicitor, in a November 21, 1989, opinion 
(appendix E:, concluded that the arguments submitted by the petitioner were 
not sufficien: to overturn this portion of the 1987 opinion. 

Interpretation: 

In response to our request, the Deputy Associate Solicitor has reviewed the 
April 3, 1~87, opinion and the January 27, 1989, opinion and determined that 
there is nCI conflict between them in the context of this case. This is 
because this determination's conclusion is based on the unique facts of the 
ca~e, that the 1940 BIA census roll is not exclusively a roll of tribal 
members wittin the meaning and intent of our regulations. A copy of the 
Deputy Assoclate Solicitor's opinion of December 8, 1989, is attached as 
appendix F. 

Nature of Tribal Membership: 

In interpreting the regulations for this final determination, reference has 
also been rna.de to previous solicitor's opinions which provide more detailed 
guidance on the nature of tribal membership and to long-standing Bureau 
interpretations and policies. The Assistant Solicitor, in an opinion of 
March 2, 1988, concluded that while it is a fundamental ~Tinciple that a 
tribe's membership is for the tribe to decide, that principle is dependent on 
and subordinate to the more basic principle that membership in an Indian 
tribe is a bilateral political relationship (Keep 1988). The opinion goes on 
to state that a tribe does not have authority, under the guise of determining 
its own membership, to include as members persons who are not maintaining 
some meaningful sort of political relationship with the tribal government. 

The present circumstances provide weak grounds for viewing purported tribal 
membership as valid, simply on the basis of being listed on a "tribal roll." 
Here, the ewidence is not only that the persons involved are not maintainIng 
a tribal political relationship but, further, that clearcut tribal governIng 
body action jas no~ taken place to enroll either Paiutes or Navajos under the 
Navajo Tribal Code or otherwise. 

Merely appea~ing on a list denominated a tribal roll is not sufficient to 
meet the requirements of 25 eFR 83. Where a roll has been properly prepared 
and reflects tribal requirements for membership, there is no basis or reason, 
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absent stror.q facts to the contrary, to look behind the listing of 
individuals on a tribal roll to consider whether individuals have sought 
membership and/or are not maintaining tribal relations. However, where a 
list has merl!ly been denominated as a roll with no other action by the tribal 
governing body, contains information which is not consistent with a roll of 
members, or has been prepared in a manner inconsistent with such a roll, 
further examlnation 1S required in order for a valid determination of the 
significance of these facts under criterion f. 

Intent of the Requlations: 

Membership 111 an already recognized tribe was an issue throughout the 
development of the regulations, in the context of prohibiting groups which 
were largely composed of members of recognized tribes from being separately 
acknowledged. The intent of the regulations was to exclude from eligibility 
for acknowledgment groups which were already maintaining tribal relationships 
with another. recognized, tribe, i.e., were not politically autonomous (see 
definition o~ autonomous in section 83.1(i) of the regulations) while 
acknowledging groups with a historically autonomous, separate existence. 
Thus it was ~ppropriate to specify maintenance of tribal relations as part of 
the definition o:E membership in a recognized tribe. 

The languaJe in the Acknowledgment regulation's definition of membership in a 
recognized tribe calling for maintenance of tribal relations with the tribe 
appeared fir~t in a June 1978 version of proposed Acknowledgment regulations 
(BIA 1978). The definition is otherwise identical to that contained in the 
final regulations, published September 5, 1978. The June 1978 proposed 
regulations ~ere substantially similar to the final regulations. The 
language, "or listed on a tribal roll, if such rolls are kept," was added to 
the text of the definition in the final regulations. 

Character of Tribal Rolls: 

Not everything termed a "tribal roll" is accurately a listing of individuals 
who are members of the tribe. Some lists denominated "tribal rolls" are not 
necessarily 'f that character, e.g., are unevaluated censuses or contain 
names of so~e individuals who are in some way associated with the tribe, but 
are not in fact members. It is only recently that definitive tribal rolls 
have been ~~pt by recognized tribes and not all do so today. For instance~ 
it was· necessary for tribal membership rolls to be created for many of the 
Washington State tribes whose treaty fishing rights were affirmed by the 1974 
U.S. y. Washinglon (Boldt) decision. 

Tribal Determination of Membership: 

while a tribe is the sale judge of its membership for its own purposes, it 
cannot include others in its membership unilaterally, without significant 
actions. While a fundamental principle is that a tribe's membership is for 
the tribe to decide, that principle is dependent on and subordinate to the 
more basic principle that membership in an Indian tribe is a bilateral 
political relationship (Keep 1988:6). 

A tribe's dE~termination of its membership for its own purposes is limited to 
those matters it controls (Cohen 1934). Where the facts indicate that the 
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"tribal roU" is not accurately a tribal roll within the meaning of the 
regulations, something beyond a simple declaration by the tribe that the list 
is the trjbe's roll is necessary for a valid determination of membership for 
purposes of the Acknowledgment regulations. 

Analysis Und.§~ Definition of "11ember of Indian Tribe" 

Subpart la - Meets Membership Requirements of Governing Document: 

The proposed finding was that the San Juan Paiutes do not meet the Navajo 
Tribe's membership requirements as set forth in the Navajo Tribal Code 
because the requirements are vague and unclear and because there was no evi­
dence that the Tribe has ever used its membership requirements to determine 
the eligibility of Navajos or Paiutes. The primary criterion to be a member 
is that on~ must be "of Navajo blood" and on "the official roll. .. maintained 
by the BIA" (t'lanjo Tribe 1978:2:148; 1 N.T.C. § 50l). 

Although thl! Navajo Tribe has had a legally adopted enrollment arQl~-ation 
process and an established Enrollment Screening Committee to review all 
applications in the first instance (i.e., when first considered) since 1955, 
there is no evidence to show that the Tribe has ever used the process or the 
committee. There is also a legally adopted set of standards to be used by 
the committ~e when reviewing applications, but there is no evidence to show 
that these standards have ever been applied to decisions regarding 
eligibility for membership: 

In 1959 the Tribe established a Vital Statistics Department to produce a 
Navajo Tribal Roll which was to include only those "Navajo persons" who were 
"entitled" to share in benefits and services provided by the Tribe to its 
members. In the intervening 30 years, no tribal roll has been produced. 

When the Na~ajo Tribe adopted the BIA's reservation-wide census as its 
official roll in 1953, it necessarily adopted the census numbering system on 
which it was based. The numbering system was instituted by the BIA in 1928 
to enumerate "Indians" on the reservation in order to determine eligibility 
for BIA services. 

From the time the census numbering system was first started unLll the early 
1970's, CenSl\S numbers were issued to Paiutes and Navajos alike. The Navajo 
Tribe questi()ued the right of Paiutes to have census numbers in the fifties 
and again in the late sixties, after the Paiutes received distributions from 
the Southern Paiute Judgment Fund and the Navajo Tribe had begun to take over 
the provision of services previously provided by the BIA. 

When census number verification was denied in the mid-1980's to four Paiute 
"families previously deemed eligible, it was a tribal census office clerk who 
gave the instructions to do so. The tribal clerk's explanation, which 
appears in the record, incorrectly states that the Paiutes were "enrolled" in 
the Navajo Tribe "by mistake" (PF:217). In point of fact, however, the four 
Paiute families were assigned numbers in 1928-29 as part of the BIA's census 
of Indians on the reservation. The Navajo Tribe's adoption of the BIA's 
census roll and its corresponding numbering system cannot change the basis 
under which these individuals received numbers in previous years. Action to 
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deny census number verification. in effect. denies benefits and services to 
persons who received numbers at a time when the census was a BIA process that 
assigned numbers based on the individual's being an Indian of a local tribe 
of the reservation. 

Law 93-638 (Indian Self-Determination Act) contracts between 
the" Navajo Tribe provide for the continued maintenance of the 

Recent Public 
the BIA and 
BIA's 1940 census and state that the records still belong to the Federal 
Government (i.e.. the Bureau of Indian Affairs). Although census office 
employees of the NavaJO Tribe now administer the census numbering process 
under a contract, the Tribe's governing body does not app~ar to be involved 
in the day-tc,-day operations of the process, nor does it appear to review 
decisions made by tribal census office employees. 

There is no Evidence that the Tribe's established membership criteria and/or 
enrollment prccedures, adopted in the fifties and still legally in force, are 
being applied to day-to-day census operations. Forms now being provided by 
the Tribe's "i.tall Statistics Office to "persons wishing to enroll" (Debowski 
1989) are BIl forms which are stipulated in the contract and have been used 
to collect faffilly information and record census numbers issued at least since 
the early 19~,O' s. These forms have been virtually unchanged except for 
title/heading for almost 40 years. The forms provide no space for approval 
or disapproval by the BrA or the Tribe. 

When the Nanjo Tribe adopted the BIA's census in 1953. Commissioner Emmons 
expressed concern over the Tribe's use of the census because it included some 
Paiutes and other ncn-Navajo Indians of the reservation (PF:211-13). The 
Commissioner and other Bureau officials were also concerned because they 
believed the Tribe's membership criteria to be vague and ambiguous and not 
specific as 1.0 "which" BIA census roll would be used or how blood degree 
would be determined. The Tribe's governing body was aware of these problems 
in the fiftiE!s. Since that time, the Tribe has expressed concern about the 
Paiutes havinp census numbers and being on the roll, but it has not taken 
action to deal with these problems. 

Questions regarding how much Navajo blood is enough to meet Navajo membership 
requirements E!xist because Navajo criteria are not specific and because 
legally in force but unused enrollment procedures suggest that more than a 
minimal amount: of Navajo blood would be required. Ambiguities in the census 
(in both the original and the updated versions of the 1940 census) and in 
supporting docllmEmts make it virtually impossible for the BIA to reasonably 
resolve quest~ons regarding the ellgibility of individual San Juan Paiutes 
who appear 011 the census. The B11 census is not conclusive and, in a number 
of cases, conflicts with a substanhal body of other evidence to the 
contrary. Th':'!rE~ is no apparent tnbal administrative record of actions by 
the Navajo Trih,e':; governing body on similar issues to which to refer. 

The proposed ~inding found Navajo membership criteria, adopted in the fifties 
and still in force, to be vague and ambiguous. The proposed fi&~~~~ also 
concluded tha~ the San Juan Paiutes do not meet the requirements o~ ~~bpart 
1a of the d~finition of membership in a recognized tribe. Nothing has been 
submitted in response to the proposed findings which would clearly refute 
these conclusions, let alone compel adopting contrary findings. However, we 
do not need to resolve these issues finally at this time. 
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Subpart Ib - Collectively Recognized by the Governing Body: 

The proposed finding was that the documentary record showed that the NavaJo 
Tribe's governing body has questioned the legltimacy of Paiutes being on the 
Tribe's "official rolL" but has not acted to resolve these questions. The 
finding als) reported similar questions raised 0y BIA and tribal employees of 
the trlba1 census office as recently as 1983-84. 

About 30 p=rcoent of the San Juan Paiute band do not live on the Navajo 
Reservation and nine of the resident Paiutes do not have census numbers. The 
question of Navajo Tribal government acceptance of the Paiutes is not 
directly relevant to this portion of the band, even though some of the 
non-residents have census numbers. 

Census numbl:r issuance was formerly done by employees of the BIA and has 
subsequently been done by Navajo Tribal employees without the action of the 
Navajo Tribill governing body. These actions by BIA and tribal employees in 
issuing census numbers to Paiutes do not constitute clear recognition by the 
Navajo Triba~ ~~verning body of the ~embership status of the Paiutes. 

The form nc'" given to persons wishing to enroll is a BIA form whi.ch has been 
routinely u~,ed by the BIA to record vi tal statistics information about a 
familY and the census numbers issued them. This form, which is now being 
used by the Navajo Tribe, does not provide space for recording decisions by 
the tribe or anyone ebe to approve or disapprove enrollment. Earlier 
versions of this form, used whil~ the process of issuing numbers was under 
BIA control, also did not provide space for recording such decisions. There 
is no evidence that these forms reflect decisions by the Navajo Tribal 
governing body under the Navajo Tribal Code or otherwise. 

The Navajo Tribe adopted an enrollment process in 1955 wherein the Navajo 
Tribal governing body, through its appointed Enrollment Screening Committee, 
would consider all applications ~lde in the first instance. There is no 
evidence to show that this legally adopted process, or the appointed com­
mittee, have ever functioned on membership issues of Navajos or raiutes. Nor 
is there an~ evidence to show that the Tribe's governing body has in fact 
participated in the recent decisions to deny verification of the census 
numbers of se.eral Paiutes whose numbers date back to 1928. 

The question of the Paiutes' legitimacy as members of the Navajo Tribe has 
arisen from :ime to time, beginning in the mid-1950's with the Navajo Tribe's 
first formul,ltion of a membership system. It arose especially as the modern 
Navajo Tribal 110vernment and its formal institutions developed and took 
control of~unctions formerly exercised by the federal Government. Besides 
the mid-1950's, questions arose from 1969 to 1972, and in 1977, and 1981. 
Thus, it is not a new question, but has some continuity, coming to the fore 
when a part~cular issue arises. When questions have arisen on the record 
they have bel!::l directly related to the strong, often negative social distinc­
tions the Paiutes and Navajos have made between themselves. That lSI they 
probably ref~ect underlying community sentiment, which has ~een "u~ertain or 
divided about whether the Paiutes are entitled to be members. Questions ha~e 
sometimes beE!l1 related to the claims of the San Juan band specifically, e>r 
Southern Pail.tes generally, versus those of the Navajo Tribe, i.e., in the 
Indian Claim~ Commission in the 1950'5, the Southern Paiute Judgment Fund 
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Award in the late 1960's, and the legislation and litigation concerning the 
ownership of the western Navajo Reservation in the 1970's and 1980's. 

The distinction that the San Juan are Paiutes and not Navajos is rarely at 
question, consonant with local Navajo community attitudes that the Paiutes 
are a clearly distinct group and with the history of the San Juan band as a 
distinct community and political body. ~ith one or two exceptions, the issue 
is whether or not they, as Paiutes, should or should not be treated as 
members of the Navajo Tribe. 

The Navajo Tribe's allowance of Paiute registration and voting is the 
strongest, least ambiguous evidence of defacto acceptance of the Paiutes as 
members by the tribal government. It is the most broadly distributed among 
the band's membership, although only about 25 percent of the adult members 
have voted even once. Voting occurs in the context of almost no other 
evidence of political participation in Navajo political institutions and the 
evidence of continuing Navajo uncertainty of the legitimacy of Paiutes having 
Navajo membership rights. Although there is no evidence that Paiutes have 
ever been refused voter registration, there is some evidence of yressure to 
register and vote in order to receive services. 

The only othE!r important evidence which indicates at least occasional 
acceptance of Paiutes as members of the Navajo Tribe is that of receipt of 
services which are limiteci to tribal members (as opposed to Federal programs 
administered by the tribe which are by law open to all Indians or all 
reservation residents). Events between 1969 to 1972 indicate particularly 
clearly that, in that era, Paiutes in the southern area were sometimes denied 
services based on a rejection of the legitimacy of their having census 
numbers (see later discussion). There is at best fragmentary evidence of 
membership services received before 1969. After 1969, services were received 
on a occasional basis, rather than regularly or consistently. 

There is only fragmentary other evidence. In the Navajo Mountain chapter 
where Paiute-Navajo relationships have been closest, one individual, marginal 
to the Paiutt~ band was nominated to a chapter office 15 years ago. Another 
individual Paiute, not marginal, was elected to a community board office in 
that chapter 20 years ago. The latter, however, reportedly resigned subse­
quently becal.se of the refusal of the Navajo board members to consider Paiute 
requests. In addition, a Navajo leader specifically declined to represent 
the Paiutes before one of the southern chapters and another southern chapter 
defined the "aiutes as outsiders to the extent of considering prohibiting the 
sale of Paiute baskets. 

The proposed finding concluded that resolutions denying discrimination and 
affirming tribal membership for "those individuals enrolled in the Navajo 
Tribe" (or ~imilar language) from the Navajo Mountain and Tuba City chapters 
and the Navajo Tribal Council were passed in response to the issues raised by 
the Paiutes' acknowledgment petition and the Paiutes' attempt to intervene in 
the Sidney v. hasxie land case and thus did not necessarily represent the 
previous vie,,:; these governing bodies (PF:xv, xvi, 78-9, 90). The term 
"enrolled in the Navajo Tribe" is not defined in the resolutions nor do the 
resolutions c:.,eady define to whom they apply. 
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The Navajo Tribe's response to the proposed finding submitted additional 
resolutions, more or less similar to the earlier ones, from the Navajo 
Mountain Ch,lpter (1987), the Bodaway-Gap Chapter (1988), and other chapters 
outside the areas where the Paiutes live. As recent actions, passed in 
response to adversarial issues where there is a clear advantage to declaring 
the Paiutes members, the resolutions are not entitled to the same weight as 
would resoll1tions passed in a non-adversarial situation. Given especially 
the history of past questions about Paiute membership, the lack of a 
clear-cut ellrollment process, and the distinct character of the Paiutes, the 
resolutions do not provide strong, conclusive evidence of collective 
acceptance (If the Paiutes by the Tribal governing body which meets the 
requirements of lb. 

The additiollal resolutions and the other new evidence submitted with the 
Navajo reSp(lnSE~ are not consistent with the available evidence that the 
Navajo Tribal Government and the local Navajo communities have at times in 
the past qlestioned whether the Paiutes were legitimately members of the 
Navajo Tribe. 

Census numbers were formerly issued by employees of the BIA, and subsequently 
this process has been continued, without significant change, by Navajo Tribal 
employees. The process of issuing of numbers has been Q routine one, 
executed as part of the process of maintaining the reservation census list. 
The process has not had nor required action by the Navajo Tribal governing 
body to make' membership determinations. Thus the process of issuing numbers 
has not been clear action by the Navajo Tribal governing body to accept the 
membership status of the Paiutes. There have been some tribal government 
actions, pri~cipally voter registration and· voting, which may indicate 
acceptance, of those Paiutes involved, as members of the Navajo Tribe. 
Recent council and chapter resolutions are not consistent with past tribal 
government questions about the status of the Paiutes and were passed in the 
context of the Paiute petition and the issue of Paiute tribal status in 
current liti~ation over the western Navajo Reservation. There has been 
considerable question since the 1950's over the legitimacy of the Paiutes 
holding Navajo "census numbers." The proposed finding concluded th?t the San 
Juan Paiutes do not meet the requirements of subpart Ib of the definition of 
membership in a recognized tribe. Nothing has been submitted in response to 
the proposed finding which would refute this conclusion let alone mandate a 
contrary fi ling. What constitutes being "recognized collectively by those 
persons comp~lslng the tribal governing body" pursuant to 25 CFR 83.1(k) is 
not defined in the acknowledgment regulations. Where the evidence of 
government al:tiC:)Ds is inconsistent and not clearcut, as is the case here, our 
regulations (10 not provide specific guidance for resolution of this issue. 
However, we do not need to resolve finally this issue because of our other 
findings, dis(~us!;ed below. 
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Subpart 2a - Continuous Maintenance of Tribal Relations: 

A general plinciple concerning 
bilateral polltical relationship 
fundamental (Cohen 1934, 1941). 

membership in 
between the 

an Indian 
members and 

tribe is that a 
the tribe is 

The proposed finding concluded that the San Juan Southern Paiute Tribe had 
maintained tl'ibal political authority over its membership as an autonomous 
unit from eal"liest sustained historical contact until the present. Therefore 
its members were maintaining a bilateral political relationship with the 
tribe. The materials and arguments presented in response to the proposed 
finding did not provide a basis for changing these conclusions. Some 
additional materials were submitted concerning historical periods which 
strengthened and supported the proposed finding's description and conclusions 
that the band had historically had political leaders who exercised tribal 
political authority. Detailed additional records submitted concerning the 
period after 1965 provided no significant evidence that the Navajo Tribe or 
Navajo leadel:s had exercised influence over internal political processes 
within the Pa:lutl: membership (see detailed discussion in criterion;::). 

The proposed finding concluded also that individual members of the San Juan 
Southern Paiute Tribe were not now maintaining a bilateral political relation­
ship with the Navajo Tribe and had not done so in the past. Although some 
San Juan Paiutes were som2times present at Navajo chapter meetings and about 
a third of ~be Paiute adults resident on the reservation had voted in tribal 
elections, there was little evidence that they had participated in Navajo 
decision-makillg processes. Their occasional involvement in Navajo Tribal 
political institutions was not of a nature and extent that could be con­
sidered subst,tntially "continuous" tribal relations. 

The materials submitted in response to the proposed finding did not provide a 
basis to ch,tnge these basic conclusions. Chapter records indicated some 
significant involvement by one individual marginal to the band and limited 
involvement by one or two individuals in one chapter between 15 and 20 years 
ago. No other evidence of political participation in chapters was found. A 
reanalysis of voting, based on previous information and data from three 
additional elections, indicated that only a small portion of the Paiutes had 
voted consistently. The proposed finding concluded that the intent and 
purpose of Piiute voting was to seek to influence the Navajo political system 
which had taken over many services and functions which were formerly admin­
istered by the BlA. There was some limited evidence that the Paiutes also 
felt constrained to vote in elections, especially in one of the chapters. to 
avoid problems with the local chapter organization. The limited additional 
information supported the proposed finding's conclusions concerning Paiute 
intent. 

The proposed finding considered the views of individual Paiutes, based on the 
Solicitor's oplnlon that these were relevant because "membership is a bilat­
eral political lc~~tionship and an individual is free to terminate his 
membership at a~~ time" (Keep 1987:S). Little additional information was 
submitted with the responses which directly concerned the intention and 
understanding of the Paiutes in obtaining and using the census numbers that 
have become Navajo membership enrollment numbers. There was no basis to 
alter the proposed finding's conclusion, based on limited evidence, that the 
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Paiutes were constrained to continue to get and use the numbers after they 
became "Navajo Census numbers" because they were the primary means of 
obtaining vital services. A review of some additional evidence concerning 
actions by Jne chapter in 1972 together with the previously available evi­
dence concerning Navajo Tribe and BIA agency actions between 1969 and 1972 
supported th'~ conclusion concerning that era that the Paiutes sought the 
census numbe~s because they were the primary means of obtaining vital 
services. 

In summary, Navajo political leaders and institutions have not exercised 
political in~luence over internal decisions among the San Juan Paiute 
membership. While there has been some occasional involvement of the Paiutes 
in Navajo t~ibal political institutions in the past 15 to 20 years, the 
available evidence indicates this was not of a nature and extent that could 
be considered to indicate the continuous maintenance of tribal relations. 
Acquiring anli using census numbers appears to have been viewed by the Paiutes 
as a means of obtaining vital services, previously provided by the Bureau, 
rather than aA a means of becoming members of the Navajo Tribe. 

Therefore, a bilateral political relationship, which is fundamental to tribal 
membership, does not now exist and has not existed in the past between the 
San Juan Paiutes and the Navajo Tribe. The Paiutes, however, have ~aintained 
such a relatlonship within themselves as an autonomous political unit. Since 
"continuous maintenance of tribal relations" with the Navajo Tribe have not 
existed and d() not now exist, the San Juan Paiutes do not meet subpart 2a. 

Subpart 2b - I,:isted on a Tribal Roll as a Member: 

The proposed finding concluded that although the names of 119 Paiutes appear 
on the defaC'to "Navajo Tribal Roll," these Paiutes were not legitimately 
members of 1.he Navajo Tribe. This conclusion was based on a number of 
findings regarding the specific nature of the Tribe's "official roll" and the 
fact that tIle Tribe did not appear to be exercising its authority to deter­
mine its own membership. 

Membership iL the Tribe is based primarily on being "of Navajo blood" and on 
the "official roll of the Navajo Tribe maintained by the Bureau of Indian 
Affairs" (N",.CljO Tribe 1978:2:148; 1 N.T.C. § SOl). The "official roll" 
referred to is a BIA census of the Navajo Reservation and, as such, it has 
always includE!d some Paiutes and other non-Navajo Indians. When the 
reservation ~clS canvassed by the BIA in 1928-29, all Indians--Navajo and 
Paiute alike--were enumerated using a census numbering system which assigned 
numbers to all Indians. This census list determined eligibility for services 
provided by the BIA to Indians on the reservation. The fact that this was a 
census enumeration process and not a membership process, is ~ell documented. 
No applications were taken. Numbers were assigned without regard to tribal 
heritage. AV'ailable evidence suggests that the "census number" has been 
perceived by Paiutes as a "necessity" for obtaining vital services. There is 
little evidence that the Paiutes looked upon these numbers as "membership 
numbers." 

Although the BIA's census roll, the census numbers themselves, and the 
process of obtaining a number were established for all Indians of the 
Reservation, they have, nonetheless. come to be regarded as "Navajo." This 
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is believed ':0 result from the fact that it is a census of the "Navajo" 
Reservation, ~ecause the Navajos outnumber the Paiutes by a wide margin, and 
because the Tribe formally adopted the BIA' s census as its "official roll" 
(i.e., the (h~facto "Navajo Tribal Roll"). This identification as "Navajo" 
has been fUI:ther cemented by Public Law 93-638 contracts in the 1980's under 
which the Navajo Tribe has contracted to perform census operations formerly 
carried out '~y the BIA through its Navajo Area Office and agencies on the 
reservation. 

With respect to the Paiutes on the Tribe's "official roll," there is clear 
evidence that the Tribe's governing body was well aware that the census 
included Pail1tes when it was adopted in the fifties. The Commissioner and 
other BIA officials expressed concern at that time that persons who were not 
eligible for membership would be taken off the roll. The Navajo Area 
Director conflrmed that concern by stating: 

That possibility exists, and in 
persons who are ineligible for 
erroneou!j]" ,. 1ted as Navajo.:; 
roll after due investigation 
Committee or the Tribal Council. 

reviewing the official roll, 
Tribal membership but who are 

. . may be stricken from the 
and action by the Advisory 

(Harper 1954; PF: 213) 

Harper went I)n to say that, "There are also reportedly some Utes and 
Piutes (sic) l:arJried as Navajos due to errors in former times" (Harper 1954). 
His statement about "errors in former times" reflects his lack of 
understanding about the historical development of the BIA's census. 

In 1959 the Tribe established a Vital Statistics Office to develop a Navajo 
Tribal Roll; this also was codified in the Navajo Tribal Code. The language 
of Code implles that use of the BIA census was an interim measure pending the 
development of a tribal roll which would include only those "Navajo persons" 
who were "entltled" to share. No Navajo Tribal Roll has been developed. 

The enrollment application process and the Enrollment Screening Committee 
established In 1955 to consider all applications in the first instance do not 
appear to have been used to consider any applications, Navajo or Paiute (1 
N.T.C. § 551--1553). Chairman Zah, in responding to interrogatories in 1985 in 
Sidney y. ~At! (now Sidney'!... Haski~), acknowledged that the Tribe was not 
aware of any formal applications from individuals "petitioning to be included 
on the initial tribal roll . . . or the census prepared by the Bureau . . . 
from 1928 thrOlJgb 1940" (PF:215). 

In addition to the Tribe's "of Navajo blood" and "on the official roll" 
membership criteria (1 N.T.C. § 501(1)), the Tribe also codified standards 
(Le., the ";siJc-point instruction") to be used by the Enrollment Screening 
Committee when considering applications (§ 553). (See discussion under 
"Enrollment Screening Process;" also PF:214-15.) There is, however, no 
evidence to show that these standards have ever been used by the Navajo Tribe 
to determine anyone's eligibility for membership, whether Navajo or Paiute. 
Nor is there! any evidence to show that the standards have ever been applied 
to the census numbering process. 

There 
Navajo 
clerks 

is sOlne lavidence to suggest that the Tribe's membership criteria ("of 
blood" and "on the official roll") may have been used by tribal census 
in the mid-1980's to deny census number verification to four San Juan 
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Paiute fami~ies who were previously deemed eligible. The decisions appear to 
have been based on their being recorded as "Paiute" on the updated version of 
the BIA's 1940 census and/or the original 1928-29 census. Denial of census 
number verif:.cation essentially put these families "off the roll." 

The denial I)f census number verification was based on the instructions of a 
tribal cens1ls clerk at the Window Rock Census Office in at least three of the 
four denial~;. There is no evidence of action by the Navajo Tribal Council, 
the Enrollml!]1 t Screening Commi ttee, or any other part of the Tribe's 
governing body. No evidence was provided to show that any of the four Paiute 
families invo1 VE!d were informed of any right to appeal thes..: decisions. 

Maintenance of the BIA census appears to have been a routine clerical 
process. J~ailable evidence shows census numbers, at least until recently, 
have often teeD assigned automatically when individuals came to the attention 
of agency census office personnel or when births were reported to the agency 
census offices by Indian Health Service (IHS) hospitals. BAR researchers 
have been informed that IHS stopped automatic reporting of vital statistics 
around the time when the BIA's custodial and certification responsibilities 
for the census; ii'ere contracted to the Tribe (August 1988) (FD2). 

The forms now being given out by the Tribe's Vital Statistics Office to 
"persons wishing to enroll" are BIA information collection forms. These 
forms have been used by the BIA since at least the early fifties to record 
information a.bout families and census numbers assigned. Although the forms 
have been identified by several names ranging from "Family Sheet," 
"Application for Census Identification Number," "Change Sheet," "Census 
Enumeration Sheet," and "Application for Enrollment - ~avajo Tribe," their 
overall content remains virtually unchanged. These forms do not resemble 
application forms whereon an individual makes a clear statement about his 
intent to apply for membership. In fact, there is no evidence to show that 
the forms are ever completed by the individual, only the census office 
clerk. Forms now in use by the Tribe, as well as the earlier versions used 
by the BIA, do not provide space to record approval or disapproval by the 
Tribe or the BIA. 

Census numbers were assigned from a central point, at the Window Rock Census 
Office, unti.L the fall of 1960 when blocks of numbers were given to the 
various agencles of the BIA for use at that agency. Numbers were assigned as 
individuals I:ame to the attention of census officials, but no real canvassing 
of the rese~vation has taken place since the initial enumeration in 1928-29. 
Based on ava:ilable evidence, census numbers appear to have been issued to 
Paiutes With01l1t question until the late 1960's and the early 1970's. 
However, then~ is evidence of questions arising after some of the San Juan 
Paiutes rece~ved Southern Paiute judgment funds in 1969 and after the Tribe 
had begun tal::in~J over the provision of services to Indians on the reservat ion 
in the earl~' 1970's. With the Tribe's assumption of more responsibility for 
providing seni(:es and programs previously provided by the BIA. • "Qre is 
evidence thaI; BIA and Tribal census office personnel working together in the 
agency censu~ office at Tuba City were beginning to question why the Paiutes 
were on the roll. Inquiries from the Navajo Area Director in 1977 and 1981 
asked for all E!xplanation of "the role of the Paiutes as part of the Navaj 0 

Tribe " and what the rationale was for giving Paiutes Navajo census 
numbers (McBroom 1977; Dodge 1981; PF:218). There is some evidence that 
these inquiriE!s l,ere in response to requests from the Tribe (FD2). 
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Although a large percentage of the Paiutes have census numbers and appear on 
the BIA's reservation-wide census, which was adopted by the Navajo Tribe in 
1953, there is little evidence to show that this roll is a tribal roll in the 
sense that jt is exclusively a list of Navajo tribal members within the 
meaning of the Acknowledgment regulations. Other than the Navajo Tribe's 
identificatiorl of the BIA's census of the reservation as its "official roll" 
in the fiftjes, there is virtually no other evidence to show that the Tribe 
has been eXE!rcising its authori~y to determine its own membership. There is 
some eviden~E that the Tribe's governing body questions the legitimacy of 
Paiutes havirl9 census numbers and being on the "official roll," but the 
Navajo tribal ~roverning body does not appear to have taken action to use 
enrollment procedures, adopted in the fit ties and still in force, to resolve 
concerns ovel the presence of Paiutes on the Tribe's "official roll" (i.e., 
the BIA's cen~us). 

The Tribe's participation in the entire census process appears to be devoted 
primarily tel the upkeep of an existing BIA census, rather than the 
development (If a Navajo Tribal Roll consistent with the Tribe's authority to 
determine its own membership and the governmental structures ~~J procedures 
incorporated jn~o its Tribal Code. 

The Navajo Iesponse stated that the proposed finding "improperly disregards 
the established legal principle that an Indian Tribe has exclusive authority 
to determine its own membership" (BB 1988a:4). To the contrary, the finding 
acknowledges a tribe's authority to determine its own membership and enroll­
ment procedures, but points out that available evidence shows that the Navajo 
Tribe has not carried out procedures to establish the census as a tribal roll 
under its C(~e. The Tribe's response did not provide new evidence to show 
how it exercif;es authority over the determination of membership. 

The Navajo J'esponse asserts that how the Navajo Tribe exercises its treaty 
right to juI':Lsdiction over the Tribe's internal affairs (i.e., the determi­
nation of mE~bership) is of no import to the San Juan Paiutes (BB 1988a:8). 
They go on to state unequivocally that 

The only consideration is whether the Navajo Nation considers a 
person to be a tribal member [and] the only evidence that would 
contradict such a finding [i.e., whether or not a person was a 
Navajo tribal member] would be compliance by the individual with 
the Natj.on's requirements for abandoning membership status (BB 
1988a:8). 

Both argument:; 
in the handf: 
interpretation 
membership is 

are unilateral in nature, placing membership decisions solely 
of the Navajo Tribe. These arguments contradict the basic 
()f "Member of an Indian Tribe" which states that tribal 

a bilattlral relation, depending for its existence not only upon 
the actiw_ ~f the tribe but aiso upon the action of the indivi­
dual concoP:!d. Any member of any Indian tribe is at full 
liberty to terminate his tribal relationship whenever he so 
chooses, although it has been said that such termination will 
not be inferred "from light and trifling circumstances." (Cohen 
1941:135: 
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The Navajo argument regarding the Tribe's authority to determine its own 
membership suffers because although the Tribe has had legally established 
membership:riteria and an enrollment application process which provides for 
a formal review by Tribal officials, there is virtually no evidence to show 
that they ~ave ever been used to determine membership eligibility, Navajo or 
Paiute. Tle Navajo Tribe appears to have relied solely on the BIA's census 
process to identify its membership. This is not to say that Navajos who 
perceive th~mselves to be members of the Navajo Tribe are not members. but 
rather that all persons listed on the BIA's census are not necessarily 
members, no~ are they necessarily perceived to be Navajo even though a 
version of the 1940 census may identify them as such (see discussion under 
"Ambiguities in the Records"). 

The Navajo ;~esponse implies that "Navajo" census numbers are evidence of 
membership jn the Navajo Tribe. Ve find that they are the by-product of the 
census numbE!r:ing system utilized on the Navajo Reservation by the Bureau of 
Indian Affairs beginning in 1928. Although the requirement for the Indian 
agent to tike a census of the reservation was discontinued in 1940, the BIA, 
and more recently the Tribe, has continued to issue census numbers and to 
post marriages, births, deaths, etc. to the 1940 census of the Navajo 
Reservation. 

The Tribe's response to the proposed finding suggests that "application 
numbers" noted in the upper right corner of some of the BIA's information 
collection forms are ev~dence of a family's intent to enroll in the Navajo 
Tribe. Available evidence does not support this argument, but rather 
indicates that these numbers have been used by the Vindow Rock Census Office 
for routine filing purposes only. 

Recent resol~tions of the Navajo Tribal Council and several of its chapters. 
affirming tribal membership for "those individuals enrolled in the Navajo 
Tribe" (or !imilar language) are not entitled to the same weight as evidence 
of action ~, the governing body to determine the eligibility of individual 
Paiutes as ilctions passed prior to SUbmission of the Paiute's acknowledgment 
petition or their attempt to intervene in the Sidney v. Haskie land case. 
This is esp.~cially true qiven the history of past questions regarding Paiute 
eligibility, the lack of evidence that existing enrollment criteria and 
procedures al'e being used. or that the governing body is in fact approving or 
disapproving the issuance of census numbers which are referred to as "Navajo 
Enrollment Nuniliers." 

A simple declaration that the BIA's census is the Navajo Tribe's membership 
roll has not made it a tribal roll within the meaning of the Acknowledgment 
regulations. The Navajo Tribe's qoverning body has not acted to determine 
the Tribe's membership, even Navajo, nor has the Tribe exercised its 
authority to correct problems with the roll which were preb~nt and known when 
the roll was adopted in the 1950's. Decisions to deny census number 
verification to four San Juan Paiute families previously deemed eligihle have 
been made by trlDal census clerks employed by the Tribe. Evidence is that 
the Navajo Triba: governing body has not participated in decisions to deny 
census number verification. Paiutes have applied for census numbers in order 
to obtain vital services and not to become members in the Navajo Tribe per 
se. Ve concbde that the defacto "Navajo Tribal Roll" (Le., the BlA census) 
is not a tribal roll of members of the Navajo Tribe as intended by the 
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Acknowledgment regulations. We therefore conclude that the San Juan Paiutes 
do not meet sl.bpart 2b of the definition of membership in a recognized tribe. 

Summary Concll .. sion Under Cd terion f 
The evidence shows that the 119 Paiutes with census numbers did not acquire 
or use them with the intent and understanding of becoming :embers of the 
Navajo Tribe. Census numbers have been issued by BIA or Tribal clerks 
without action by the tribal governing body as intended by the legally 
adopted and in force sections of the Navajo Tribal Code. Decisions to deny 
census numbel' verification in the mid-1980's were made by tribal census 
clerks withollt action or approval of the governing body of the Navajo Tribe. 
The Navajo "ribe has not been exercising its authority to determine its own 
membership. The defacto "tribal roll" is a reservation-wide census and does 
not have tht~ character of a tribal roll within the meaning of the 
regulations. 

The San Juall Paiutes have not maintained a continuous bilateral political 
relationship with the Navajo Tribe. They have maintained such a relationship 
within their own tribe. The Paiutes have not maintained tribal relations 
with the Na,'ajo Tribe on a substantially continuous basis, and therefore do 
not meet thilt part of the definition of membership in a recognized tribe. 
They are W)t listed on a "tribal roll" within the meaning of the 
Acknowledgment regulations, i.e .. a roll of exclusively Navajo tribal 
members, and therefore do not meet that part of the definition. 

The proposed finding concluded that the San Juan Paiutes do not meet the 
requirements for membership in the Navajo Tribe because the requirements are 
vague and al~higuous as to the how much Navajo blood is required of persons 
"on the offidall roll" as well as which version of the BIA' s 1940 censuses of 
the Navajo Hlesl~rvation is the "official roll." Further, there was no 
evidence that the Tribe's legally adopted membership requirements and 
enrollment procedures have been used by its governing body to determine 
eligibility for membership for Navajos or Paiutes. There is thus no tribal 
administrativl~ record of determination of tribal membership to indicate how 
such issues c()Dcerning membership requirements would be decided. 

The proposed finding also concluded that the San Juan Paiutes have not met 
the alternat:ve, collective acceptance by the Navajo Trlbal government, 
because the Navajo Tribe has not acted on applications or otherwise enrolled 
them either through the existing tribal code procedures or otherwise. While 
some tribal government actions have implied acceptance of the Paiutes as 
members, there has been signif1cant question about the legitimacy of their 
holding cenSllS numbers and receiving membership benefits. Recent resolutions 
do not const:ltute conclusive evidence of collective recognition by the tribal 
governing body. 

In summary, th,e proposed finding concluded that the San Juan Paiutes with 
census numbers d~d not meet the membership criteria of the Navajo Tribe and 
that the actions by various NavPjo gover~mental entities did not constitute 
recognition I)f the San Juan Paiutes as members of the Navajo Tribe. There 
was no new, compelling evidence to refute those conclusions, let alone 
mandate contrary ones. However, it 1S not necessary to resolve finally, the 
questions of whether members of the petitioner meet the Navajo membership 
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criteria. Nor is it necessary for us to resolve with certainty whether the 
actions of the various Navajo entities, either long past or recent, 
constitute adequate evidence of collective acceptance of the Paiutes as 
members by the Navajo tribal governing body. 

Since the 1940 census does not constitute a tribal roll within the meaning 
and intent 0 4: the regulations and the petitioners have not been maintaining 
tribal relations with the Navajo Tribe, the petitioners cannot satisfy, as to 
the Navajo Tribe, the second element of the definition of tribal member. 
Thus, whettE~r they meet the membership criteria of the Navajo Tribe or have 
been recogrlzed as members by the tribal governing body is immaterial since 
they are not maintaining tribal relations with the Navajo Tribe and are not 
on a tribal membership list. 

We conclude that the 119 Paiutes with "Navajo census numbers (64%)" do not 
meet the definition of membership in a recognized tribe set forth in the 
Acknowledgment regulations. The names of 46 other Paiutes (24%) appeared 
only on the San Juan Paiute membershi, roll. with regard to the balance of 
the Sar Juan O;~ ~e membership, t~e nlmes of 23 of them (12%) appear on the 
rolls of one at three other recognized tribes. Ten of the 23 have confirmed, 
in writing, their membership in the San Juan Paiute band. Because of the 
small number, the relationships of the 23 to the three other tribes was not 
researched in depth under criterion f. They were, however, found to be 
maintaining tribal relations with the San Juan Paiute band. The possibility 
of 12 percent being otherwise enrolled was not sufficient in and of itself to 
affect the d~termination under criterion f. 

Forty-six Of the San Juan Paiute members are enrolled only with the San Juan 
Paiutes and the 119 who have "Navajo census numbers" have been determined to 
not meet tIle definition of membership in a recognized tribe set forth in the 
Acknowledgment regulations. Therefore at least 165 (88%) of the members of 
the San Juan Southern Paiute Tribe are not members of any other North 
American Indian tribe. We conclude that the petitioner's membership is com­
posed princl.pally of persons who are not members of any other North American 
Indian tribE' and therefore the San Juan Southern Paiute Tribe meets the 
requirements of criterion 83.7(f). 

83.7(g) 

Criterion ~ 

The petitioner is not, nor are its me.bers, the subject 
of congressional legislation which has expressly 
terminated or forbidden the Federal relationship. 

The proposed finding concluded that the petitioner met criterion 9 because it 
was not subject to Congressional legislation which had expL~ssly terminated 
or forbidden the Federal relationship. The Navajo response (BB 1988a:84) 
reiterates the contention, also set forth in its preliminary response (Brown 
and Bain 1935a:65-70), that the Paiutes do not meet criterion 9 because of 
executive braGch a~d Congressional actions. 

The Navajo :esponse argues that the 1922 executive branch action restoring 
the reservation established in 1907 for the San Juan Paiutes to the publlC 
domain const:L tuted "termination" of them as a tribe. There was no ex~cut i'Je 
branch action taken indicating that the tribe was no longer recognlzed. 
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Correspondence immediately subsequent to the 1922 reservation withdrawal 
clearly indicited that the BIA considered the San Juan Paiutes a tribe under 
its jurisdiction (PF:49). No later executive branch actions denying 
recognition were found. 

The Navajo response argues that the 1974 Hopi-Navajo Settlement Act (Public 
Law 93-531), which provides for individual allotments for Paiut~s "not now 
members of the Navajo Tribe," terminates the Paiutes. The response argues 
that since this act deals only with Paiutes as individuals, Congress intended 
that the Paiutes on the Navajo Reservation be treated as individuals and not 
as a tribe (BB 1988a:67). Nothing was found in the background of the inclu­
sion of this language in the act to support this interpretation (U.S. House 
of Representatives 1972). The act makes no reference to, nor provisions for 
or against, the San Juan Paiutes as a tribal entity and thus does not forbid 
their acknowledgment as a tribe. 

No legislation. terminating the San Juan Paiutes or affecting their ability to 
be acknowledged as an Indian tribe was found. We conclude therefore that the 
San Juan Southern Paiute Tribe meet~ the requirenents of criterion 8?7:j). 
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SAN JUAN PAIUTE, FIRST CONTACT TO 1969 

Bases of the Historical Findings 

The Navajo response to the proposed finding makes some general crltlclsms of 
the proposed finding's treatment of the available historical data. It inaccu­
rately characterizes the proposed finding as having accepted the recent 
Paiute oral history recorded during the process of preparation of the peti­
tion over d)cumentary evidence and Navajo oral history (BB 1988a:89-90). The 
proposed finding concerning the history of the Paiutes was based on extensive 
documertatio:l, which is cited in the technical reports, as well as recent 
Navajo oral history and both Navajo and Paiute oral history recorded at vari­
ous times in the past by various ethnographers and others whose works were 
cited. 

A related I:ritique was that too much reliance was placed on the work of 
ethnographer Isabel Kelly (BB 1988a:47-50). This material on the San Juan 
Paiutes, part of a larger study by Kelly of the Southern Paiutes, was based 
on a few clays' field resea··ch with two informants. The ethn";':I,aphic mate­
rials used as a basis for the proposed finding included, besides those of 
Kelly, the work of Omer Stewart, who spent a week in the Paiute camp at 
Willow Springs (PF:127). Stewart, and also ethnographer Robert Euler (1964), 
reached similar conclusions to Kelly's concerning Paiute territory, history 
and social structure. The work of other ethnographers and a large number of 
documentary sources were also used in the finding. An additional ethno­
graphic source submitted with the Paiute response, the notes of 
Donald ColliE~r from 1933, is consistent with the other ethnographic data from 
the same era used in the proposed finding (D. Collier 1933-34). 

In addition to a text and the arguments discussed in it, the Navajo response 
included a d.etailed, page-by-page review of the history and anthropology 
reports as they relates to historical questions (BB 1988b). This review 
consisted of a series of critiques of statements in the text of the proposed 
finding or of particular sources used, claiming misquotation or misinterpreta­
tion, andlor proposing alternative interpretations. This final determination 
report address~s all points significant to the final determination. The 
specific objections cannot and need not be reviewed here item by item. How­
ever, many <)f the objections are either related to, or are essentially 
restatements of, basic arguments in the text of the Navajo response rather 
than actual critiques or analyses of the particular source or point refer­
enced. 

Hi~ttor.ic Exercise of Tribal Political Authority (to 1969) 

Proposed Find).llfl... and Response 
The proposed finding described in detail the evidence for historic exercise 
of tribal alltuuL~ty up to the deatn of San Juan leader Alfred Lehi in 1969. 
The Navajo n~"' .... JUse objected on sel/eral specific grounds. Most of the pro­
posed findin~'s analyses and data concerning the historical existence of 
local and band leaders were not commented on in the Navajo response. The 
petitioner ptovided significant additional historical data concerning the 
historic tribal leader Pakai. 
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Historical Existence of Tribal Leaders 
The proposed finding (PF:112) concluded that the historical figure Patnish 
was a Paiute leader and was probably the first leader of the entire band. 
The Navajo rE'sponse objected that the historical evidence only indicated that 
Patnish was associated with raiding groups, possibly consisting mostly of 
Navajos (BB 1988b). The proposed finding's conclusions were based on several 
documentary ~ources from the 1870's which indicated he was a Paiute leader at 
the time (PI':104, 112). The Navajo objection was primarily based on other 
documentary nlilterials, from the 1860' s. These materials, which were also 
reviewed for the proposed finding, indicate that in the 1860's Patnish was 
probably invc':. ved in or a leader of tribally mixed, "rene0ade" raiding bands 
operating froDI the strip country of northern Arizona. 

Additional ir.formation submitted with the Paiute response concerning the 
tribal leadeI' Pakai (also known as Lehi or David Lehi) confirmed the proposed 
finding's cOLclusion concerning his status as an important leader. A new 
documentary ~,ource (Runke 1916), lends some support to previous data on his 
leadership rc·l.e in dealing with outsiders, as economic intermediary in 
trading by thE! band with other Paiutes (PF:130). Two documents from an inves­
tigation in the 1890's of Mormon land-holdings in the Tuba City area mention 
Lehi. IndiLn Inspector James McLaughlin reported in 1898 on his investiga­
tion of clajDls of a non-Indian at Moencopi and included affidavits from some 
of the local. Paiutes with his report. McLaughlin's report and an affidavit 
by Lehi refer to him as chief of the Paiutes. The report indicates Pakai was 
the only Paiute called to testify on the Mormon land question. 

These sources are the earliest documentary references to Pakai as a leader. 
Although ora] history sources dated his leadership to as early as the 1870's, 
the earliest documentary reference previously found was in 1907 (PF:130-31). 
Documentary ~ources available for the proposed finding concerning Pakai's 
age, and heLce how early he could have been leader, were contradictory. One 
indicated hi~ birthdate was in the 1840's, while others indicated the 
1860's. ThE age Pakai gives in his affidavit, 45, tends to support the 
earlier birtMate and, hence, the conclusion that his leadership could have 
dated from as early as the 1870's (Lehi 1898). 

Meetings as Part of the Political Process 
The proposed finding concluded that meetings were an important part of the 
political prc'cesses within the San Juan Paiute band and had been so histori­
cally. The available ethnographic and oral history materials were of a 
general nature concerning this, i.e., they did not detail specific meetings 
which had occurred in the past. The documentary and oral history materials 
presented with the Paiute petition only provided information on a few spe­
cific meetings that had occurred before the 1980's. The Paiute response 
cites some additional evidence concerning the role of meetings. 

The Navajo [esponse argued that the existence of historical political pro­
cesses withiL the tribe had not been demonstrated because it had not been 
shown that specific meetings had occurred with consistency in toe past. 
However, the evidence of specific meetings was only part of the evi~~uce that 
meetings wer~ a common feature of Paiute political processes. Further, the 
evidence con(:erning meetings was only a small portion of the available evi­
dence on thE! historical exercise of tribal political authority. The Navajo 
response did not otherwise substantially comment on the proposed finding's 
conclusions cClncerning historical exercise of tribal political authority. 

31 

United States Department of the Interior, Office of Federal Acknowledgement SJP-V001-D006 Page 36 of 126 



Acculturation 

Proposed Find.in.9. 
The proposed finding concluded that there was significant San Juan Paiute 
acculturatior. to Navajo culture in material culture, dress and meands of 
subsistence and some in religious practices (PF:166-67). It further con­
cluded that the' social and political organization. the re~~gious belief 
sy~tem, and much else of the culture remained distinct. The Paiutes did not 
participate in the important Navajo women's puberty ceremony, or in other 
Navajo ceremonies except in some of the curing rituals (PF:168-69). The 
proposed finding concluded there was some limited acculturation in curing 
practices, but that the San Juan Paiutes were not extensively influenced by 
Navajo religious beliefs. The proposed finding concluded that Paiute use of 
Navajo curing ceremonies was common, and also that in a few instances Paiutes 
had become practitioners as well as utilizers of Navajo curing or diagnostic 
techniques. It was noted that use of curers of other tribes is common in the 
Southwest. 

The proposed finding's section on acculturation focused on evaluating the 
degree to ~hich Navajo culture had been borrowed by the San Juan Paiutes or 
had influenced their culture. The conclusion that the San Juan Paiutes as a 
whole had lot been significantly assimilated culturally was presented in 
summary statements rather than discussed in detail. Although there were 
changes in dress, housing styles, and means of subsistence, these were not as 
significant is the fact tltat there were no significant changes in basic insti­
tutions such as kinship, political organization and religious beliefs. 

Response 
The petitioner commented extensively on the sections of the proposed finding 
concerning acculturation of the San Juan Paiutes to Navajo culture (FB 
1988:39-72). Extensive new data was submitted concerning retention by the 
San Juan Pa:Llltl~s of traditional Paiute religious and other belief systems and 
practices. New data was also submitted on the use of the ritual curers of 
each tribe by members of the other tribe. 

The Navajo ~ribe's response included some general statements that the Paiutes 
had become assimilated into Navajo society. It did not specifically address 
the evidencl! of continuing cultural differences discussed ~~ the proposed 
finding. 

Discussion 
The petitiolll~r"s comments do not 
posed findiI~ entirely accurately, 
might indicate that acculturation 
conclusion. 

quote the overall conclusions of the pro­
stressing sentences that, out of context, 

was more extensive than was the actual 

AcculturatioII implies that the group is moving towards becoming participants 
in another group's culture. By distinction, cultural borrowing refers to a 
group's USiII\l cul~ural items (from religious ceremonies to hair styles) from 
another grot.p's; c1.4lture, adaptin~ them to their own culture. Examples of 
this are thE~ Western Apache use of masked dancers, borrowed from the Pueblos, 
and non-Indian use of corn, borrowed from the Indians. 

A review of the evidence indicates that some of what was characterized in the 
proposed finding as acculturation are more accurately be characterized as 
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cultural borrowing, e.g., subsist~nce methods. The Paiute use of Navajo 
styles of hC1using and dress could not be clearly charact~~ized one way or the 
other, based on the available information. 

The Paiute response included extensive additional information on the con­
tinuing performance of Paiute birth, puberty and death rites. Supplementary 
information o~ sacred aspects of leadership, including present-day leader­
ship, was also submitted. 

The Paiute response included new information that Navajos had made regular 
use of Paiute healers. The evidence for the proposed finding had only indi­
cated that Paiutes had used Navajo curers but not that the use of curers was 
somewhat reciprocal between Navajos and Paiutes. References to works 
describing inter-tribal use of curers in the Southwest were provided with the 
Paiute response. The materials submitted by the Navajos include mention of 
the recent use of a Hopi curer by one of the Paiutes (BB 1988m:11886), indi­
cating that the Paiutes used the curers of other tribes besides the Navajo. 

The proposed finding concluded that there were no longer any mp~icine men 
among the Sa.n Juan Paiutes because of acculturation to Navajo ceremonialism 
(PF:144). The Paiute response commented extensively on these conclusions (FB 
1988:39, 55-58). The proposed finding's conclusion was in part based on 
Paiute statements that the "last medicine man" had died in the early 1900's 
(PF:169), and. similar testimony by one of the petitioner's researchers (Bunte 
1984:11219) . The Paiute response stated that this referred to one form of 
curing, that of the sucking shaman, which is no longer practiced. The Paiute 
response points out that this role has also disappeared in other Southern 
Paiute groups not affected by the Navajo, and that many of the associated 
beliefs remain even though the role is not performed. The proposed finding 
concluded, based on the petition's description, that the other kinds of 
Paiute healers were essentially secular (PF:169). According to the informa­
tion in the petitioner's response, there are substantial religious beliefs 
which form the basis of these other healing practices. 

The proposed finding concluded that it was likely that a portion of the 
membership was more acculturated than the rest to Navajo culture (PF:167). 
Neither party commented on this conclusion. 

Neither response commented on the evidence discussed in the proposed finding 
that some Paiutes had to some degree become practitioners of Navajo curing 
practices (PF:169). This, unlike simply utilizing curers from another tribe, 
indicated either some degree of acculturation to Navajo culture or borrowing 
of significant cultural elements. 

The additional information submitted with the responses, together with the 
informatior !vailable for the prcposed finding, confirm taat the San Juan 
Paiutes have remained culturally distinct from the neighboring Navajos in 
most signific!nt ways. Some cultural borrowing and a limited amount of accul­
turation has occurred, but these do not extend to the key areas of religious 
beliefs or political and kinship organization. 
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~~~ ~uan Paiute Territory and Navajo Population Movements 

Proposed Findin(l 
The propose(1 finding concluded that the territory of the San Juan Paiute band 
as described :~y ethnographer Isabel Kelly (1934) was, more or less, the tradi­
tional terr\tory of the band at the time of first sustained non-Indian 
contact in the 1850·s. The major ethnographic sources generally agreed on 
the basic (!xtent of the territory, but varied somewhat in describing the 
edges of it. Documentary sources from the 1850's and 1860's were generally 
in accord \Iith the ethnographic evidence (PF:100). The variations included 
how far it extended south along the Little Colorado River and how far north 
i.id east it extended beyond the San Juan River "strip" area (cf. Kelly 1934, 
1976, Euler 1964, Stewart 1941-42, PF:Maps 1-2). The proposed finding con­
cluded furtt.er that the available historical documentary and ethnographic 
data showed ~clriations in different historic periods (PF:94). 

The proposed finding concluded that after sustained contact began the San 
Juan band continued to occupy distinct areas as a community. It also con­
cluded that the areas the San Juan hand occupied became significantly r c luced 
in the latter part of the 19th century and were further reduced in the 20th 
century as the· Navajo population in the area sharply expanded. 

The proposed finding's discussion noted it was not its intent to establish 
precisely the extent of Navajo use of or permanent settlement in specific 
areas at particular tim~s (PF:96). The proposed finding noted that the 
extent of Navajo occupation of land within the territory defined by Kelly and 
others as t~e territory of the San Juan band, and the period when Navajos 
first lived within parts of that area, were frequently debated (PF 93-94). 
It concluded that there was at best limited or occasional Navajo use or occu­
pation of th~ lands within the territory ascribed to the San Juan band before 
1851. It further concluded that while there had been some increase in Navajo 
presence imm,:di,ately before and during the Fort Sumner captivity period, 
there was a :;harp and rapid expansion after 1870. The movement resulted from 
Anglo-American pressures, which caused the Navajo to move west, as well as a 
sharp increa!;,a in Navajo population. The movement of Navajo populations 
westward con~inued during the rest of the 19th century and the firs~ part of 
the 20th cent II::-y .. 

Navajo Respon!~~ 
The Navajo I'I~sponse argues that the proposed finding was erroneous in con­
cluding that ar.ty part of the area of the present-day Western Navajo reser­
vation or nearby regions was aboriginally San Juan Paiute territory. It 
further argues that the proposed finding had "unfairly discounted" the avail­
able evidence of the historical presence of the Navajo Tribe in that area (BB 
1988a:35-58, 85-90). In part, the response argued that historically there 
was no San Juan Paiute band. Additionally, it argued that because of the 
limited evidenlce, the Paiutes in the area before sustained contact could not 
be linked tc this particular band. It similarly argued that the evidence 
might not ind.icate there was permanent Paiute settlement in the area. The 
response alsc argues that there was good evidence that the Navajos were in 
the area before 1851 and were not later migrants after their captivity at 
Fort Sumner in the 1860's as the proposed finding concluded. The response 
examined particularly closely statements in the proposed finding concerning 
how early Navajos lived in the Moencopi Wash area. 
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Paiute Presence before Sustained Contact with Non-Indians 
Only three known documentary historical sources directly pertain to the 
question of Paiute presence in the area before sustained contact with 
non-Indians. These sources are discussed at length in the proposed finding 
(PF:9-12, 98"39). The ethnographer Robert Euler noted that information about 
Southern Pai'lte occupation in the San Juan Paiute area before 1851 is pri­
marily relian~ on ethnographic sources, i.e .. oral history (1964:105-6). 

The proposed finding characterized the Paiutes referred to in these sources 
as the "probabl.~ ancestors" of the San Juan. The Navajo response argues that 
such a link cannot be established (BB 1988a:36-39). While a direct documen­
tary link Cilnnot be established, there is strong ethnographic evidence that 
the San Juan Paiutes' ancestors were in the area before 1850 (PF:94-95, 
Ill). The e~hnographic and documentary evidence concerning the pre-sustained 
contact peric)d are consistent with that for the decades immediately following 
1850. 

The earliest d()cumented contact with Europeans was by the 1776 expedition of 
the Spanish Missionary Father Silvestre Velez de Escalante. Escalante's 
expedition rl!poJrted a group they referred to as "Yuta Payuchis" in the Navajo 
Mountain areil (PF:10). The expedition reports explicitly distinguj~hed these 
people from other Paiute groups north of the San Juan River. Although the 
Navajo respOllse argues that these might have been other Paiute groups from 
north of thl! area that were temporarily south of the river, the account 
clearly regard:; them as a distinct group from the others to the north. 

The 1823 expedition of New Mexican Governor Jose Antonion Vizcarra into the 
area encountl!:red Paiutes with goats, which caused Vizcarra to initially mis­
take the Pa~utes for Navajos. The Navajo response argues that Vizcarra's 
initial conc~usion, that these were Navajos, was correct (BB 1988a:38-39). 
The presence olE goats among the Paiutes this early does raise unanswered 
questions abC)llt possible early Navajo cultural influence or Paiute borrowing 
of Navajo c111ture (PF:167), but the account indicates that the Spanish were 
familiar witll Paiutes as well as Navajos, and mentions no Navajos in the 
territory in question. A historian of the Navajo, David Brugge, raises no 
question abo'it these being Paiutes in his discussion of the expedition, and, 
further, iden~ifies them as ancestors of the San Juan Paiutes (1964). 

The account (If Lhe third encounter, by the Spanish explorer Antonio Armijo in 
1829, refers specifically to farming areas and waterholes in San Juan terri­
tory as tho!:e of the Paiutes (PF:12). The Navajo response argues that the 
account doesu't specifically identify the Indians encountered as Paiutes, 
even though it identifies the geographical features as Paiute, e.g., "the 
water hole of the Payuches" (BB 1988b:81-82, Hafen and Hafen 1954:157-160). 
The context ()f the statements in the account make it unlikely that these 
features would have been identified as Paiute if the Indians encountered were 
Navajos. Tl\l~ account of the expedition, which was traveling west, did not 
report encoulltering any Navajos west of Canyon de Chelly, i.e, well e,st of 
San Juan terrltory. 

Historical Prl~ence of Navajos in the San Juan Paiute Area 
Except for the three expeditions discussed above, the area for several 
hundred mile!1 west and north of the Hopi villages was unexplored before the 
1840's, i.e., there was no direct knowledge of the area or its inhabitants. 
The Navajo response quotes Brugge and Correll (1973) and other works which 
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cite a number of pre-l800 Spanish maps. On these maps the name "Navajo" 
extends beyond the core Navajo territory in what is now New Mexico to areas 
well west of Canyon de Chelly and the Hopi villages. No documentary evidence 
was cited by the Navajo response to support the conclusion that these nota­
tions on the maps were an accurate rendering of Spanish knowledge at the time 
of areas cf Navajo occupation. According to James Hester's review of 
evidence con.cerning Navajo territory, other pre-18DO maps do not show the 
Navajos that far west (1962:84). His review, based on available maps and 
documentary evidence, concludes that the Navajo territory did not extend west 
of the Hopi villages before 1800. 

The Navajo response included additional historical documentary sources which 
it interpreted as indicating pre-1860 Navajo occupation of the area claimed 
as San Juan Paiute territory. Many of these documents were either ambiguous 

_concerning pre-1860 Navajo occupation or presence (e.g., Census Office 1894) 
or did not refer to the Paiute territory (see below). The response incor­
rectly char~cterized the account of the 1859 U.S. Army expedition lead by 
Captain J.G. Walker as demonstrating Navajo occupation west of Black Mesa in 
1859 (Walker and Shepherd 1964). 

A significa~t portion of the evidence and documentation cited bv the Navajo 
response concerning Navajo presence before 1850 refers to areas either beyond 
or marginal t,o Kelly's "standard" San Juan Paiute terri tory (Correll 1971, 
Husteen Be-,Jah et al.1898). These areas include the Coconino Basin west of 
the Little I:olorado River, the southernmost regions along the Little Colorado 
River (south of present-day Ca~eron), Monument Valley and areas of 
southeastern Utah northeast of the San Juan River "strip" itself. Cited at 
length is ,I. Lee Correll's (1971: 146-49) article which discusses, based 
largely on oral history, pre-1860 Navajo residence north of the San Juan 
River beyon(! San Juan territory and to the south of the Paiutes near Cameron 
and Grey HiEs. 

A review ot documentary sources in the petition and some additional sources 
obtained fOl" the final determination (McPherson 1988, Reeve 1974 and Walker 
and Shepherd 1964) clarified that significant military and white settlement 
pressures r~sulted in Navajo population movements westward which predated the 
Navajo removal to Fort Sumner. Anglo-American attempts to control Navajo 
raiding began in 1846, with the Mexican War, and included a number of mili­
tary expeditions into Navajo country in the mountainous areas east of Black 
Mesa. TheSE! had already begun to put pressure on the Navajos before the 
removal in 1£63, and probably caused some movement westward in the 1850's. 

A review of the previous and newly available evidence indicates that the 
period in ~hich close Paiute-Navajo relations began was probably the 1850's 
rather than 1870's (PF:166). The likelihood of significant Navajo movement 
westward earlier than the 1870's supports this. McPherson (1988:5-20) con­
cludes that s:uch relationships existed in the 1850's, based in part on Navajo 
oral history not reviewed for this determination. Other evidence is the 
frequtnt Paiu.te and Navajo stories of Paiute assistance in shieldlng Navajos 
from Anglo-Anlerican soldiers during the removal and earlier (PF:l:~, Brugge 
1964:226, Jake, James and Bunte 1983:47). Joint Navajo-Paiute or 
Navajo-Paiute-"Ute raiding bands existed in the 1860's (PF:104, McPherson 
1988: 16) • 
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The proposed finding's conclusions concerning the areas near present-day Tuba 
City (i.e., n.ear Moencopi) were primarily concerned with describing in detail 
Paiute presence and social organization in that area before 1900 rather than 
definitively describing occupation by various tribes. The proposed finding 
concluded that there were some Navajo bands in the area during the early 
period of MClrmon settlement (i.e., the 1870's) and noted there was some eVl­
dence of an earlier Navajo presence, as early as 1820 (PF:96, 105-6). 

Some limited additional data was presented in the Navajo response which 
further supported the likelihood that the proposed finding's tentative conclu­
sion that at least some Navajos were resident in the Moencopi area before the 
1860's, and possibly as early as the 1830's, was correct. The evidence did 
not provide a basis to change the conclusion that permanent Navajo presence 
was not substantial before the 1870's. The new evidence included affidavits 
taken from Navajos in the area in the 1890's in connection with the proposed 
extension of the Navajo Reservation into that area. The review of the avail­
able documentation tended to confirm the conclusion in the proposed finding 
reports that there were several Navajo bands in the immediate area around 
Tuba City i~ the 1870's. Other affidavits taken from Paiutes in the same 
period, submittled with the Paiute response, support early Paiute presence in 
the area as w!ll (McLaughlin 1898). 

The Navajo r~sponse cited Shepardson and Hammond's book on Navajo Mountain as 
concluding that Navajo occupation of that area predated 1850 and predated 
that of the hiutes. Tlfe published work concluded that only the Paiute and 
the Navajos of the Paiute Salt Clan (who are part Paiute) were "indigenous" 
to the Nava.jo Mountain area. At one point it states that some Navajo fami­
lies dated :~rom the 1850's (Shepardson and Hammond 1970:39-41, Table D). 
Some of the oral history in Shephardson's (1960-62) field notes supports the 
presence of .!t least a few Navajo families in that area before 1860 as well 
as Paiutes. The material in the notes was contradictory as far as general 
statements b~' Navajos as to who was in the area first (PF:96). Correll's 
(1971:146-49) article about early Navajo occupation in the north suggested 
the Navajo }~untain area may have been used as a refuge area, but not a 
settlement arll;!, in the 1850's and before. 

Conclusions 
The informatl.on already considered and the additional evidence and new argu­
ments present.ed did not provide a basis for changing the conclusion that the 
San Juan Pai\ltes primarily occupied most of the territory outlined on Kelly's 
map before the period of sustained contact and that a substantial Navajo 
presence in that area did not occur until after the Navajos returned from the 
captivity at Fort Sumner in 1868. There is some evidence of the presence of 
a small pop~lation of Navajos in this area before the 1850's and for an 
increase in Navajo population in that territory beginning in the 1850's. 
There was i[.creased evidence for some Navajo population In the vicinity of 
Moencopi earlier than the 1870's. The Moencopi area in the decades before 
1850 was utjlized by several tribes, Paiute, Havasupai, Hopi and ;:1bably 
Navajo, at valious times and to different degrees. 

The review c,f the additional evidence and that previously available resulted 
in some refinemlent of the proposed finding's conclusions concerning Paiute 
territory and historical Navajo presence in that area. A detailed determi­
nation of territorial issues is not directly pertinent to the determination 
under the Acknowledgment regulations. The review confirmed the conclusions, 
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that 

to 
they 

present. 

the regulations, that the San Juan Paiute were a distinct band and 
cccupied specific territory from first sustained contact until the 

Histoll~~l Existence as ~ Community and Identification as Paiute 

Proposed Findj~ and Responses 
The proposed finding concluded that the San Juan Paiute had existed as a 
distinct corrmunity and had been identified as Paiute, Southern Paiute or San 
Juan Paiute since earliest historical times. The Navajo Tribe's response 
contained detailed arguments and a limited amount of new documentation. The 
Paiute response included significant new documentary information. 

Discussion 
Essentially a.ll of the new documentation indicated that the Paiutes had been 
a community and a distinct group historically, and had been identified as 
Paiute, Southern Paiute or San Juan Paiute. 

Brinckerhoff (1897) and McLaughlin (1898) identify a Paiute comm~"ity near 
Tuba City. The affidavits from some of the local Paiutes included with 
McLaughlin's report all stated they were residents "of Tub~ City and 
vicinity" and had lived in the county [Coconino] all their lives. McLaughlin 
(1898) reported that there were "a number of Piute Indians living in the 
vicinity of Tuba City, many of whom I saw; they live on friendly terms with 
Navajo's Mogui's and Whit~s ... " McLaughlin identified the Paiutes as led by 
the chief Lehi (Pakai). 

Western Navajo Agency Superintendent Murphy reported in 1905 that the Paiutes 
robbed the ~raves of the prehistoric Anasazi Indians of turquoise and other 
ornaments an~ sold them. Since Paiute culture does not share the very strong 
Navajo fear)f the dead and things associated with them, this source corrobo­
rates the proposed finding's conclusion that the Paiutes in this era were 
culturally distinct from the Navajos. 

The proposed finding describes two subgroups of the San Juan band in the 
northern are!, one at Navajo Mountain and one to the east near Oljeto. The 
Oljeto, or Douglas Mesa, group continued to exist until the 1920's. New 
sources incl'ded a letter by a Special Indian Agent which identified the two 
Paiute bands in the northern area in 1913 (Creel). The agent's and othel 
Bureau corre:;pondence between 1913 and 1925 provides specific details con­
firming the prl)posed finding's conclusion that there was competition between 
Navajos and San Juan Paiutes for grazing and watering resources in the 
Douglas Mesa area (Meritt 1925a, 1925b). It also provided additional evi­
dence concerlling Paiute allotments made in the Oljeto area. The new sources 
supported tha proposed finding's conclusion that the cancellation of the San 
Juan Paiut~s reservation in the s~rip area in 1922 was based on inaccurate 
and misleadi~l information that the Paiutes had abandoned the area. 

An important new source was ethnographer Donald Collier's (1933-34) report, 
submitted wi~h the Paiute response. Collier's report is based on interviews 
taken on a three-day visit in July 1933 in Paiute Canyon while he was there 
as a member of the Rainbow Bridge-Monument Valley expedition. CollIer 
described thl! Paiutes in similar terms to that of Malcolm Collier's (his 
wife) detaillld study, begun the following year. Donald Collier described the 
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Paiutes as a distinct group at Navajo Mountain, although culturally 
influenced by the Navajos. He identified two Paiute extended family groups, 
those of Nasja and Kavii (Paiute Dick). Collier noted the Paiutes were bilin­
gual in Paiu:e and Navajo and gathered considerable information on Paiute 
culture. This included a description of Paiute territory in 1860 which 
matched those of ethnographers Kelly and Stewart, who worked in the same 
decade. 

The trader Gladwell Richardson also wrote about the 1930's, particularly 
about the Na'lajo Mountain area. He identified the Paiutes as a distinct 
group from tie Navajos and briefly mentioned specific individuals as Paiute, 
including Nasja and Paiute Dick. Richardson (1986:114) identified the Paiute 
settlement at Willow Springs as being part of the same band as the Paiutes in 
the north. He also observed that there was a difference between Paiute and 
Navajo settlement patterns, stating without elaboration that the "Paiutes 
lived in gro'lps, whereas the Navajos did not establish anything resembling a 
community" (Richardson 1986:44). Richardson also noted the Paiutes were 
known as "gr,ive robbers" among the Navaios, implying the cultural difference 
between Paiute an~ r--ajo attitudes t~ward the dead. 

In addition :0 the above sources, a number of other new sources submitted 
with the reS90nses (and some previously reviewed sources which were resub­
mitted) identified the Paiutes as a distinct group between 1880 and 1930. 
Most of these other sources were similar to sources utilized for the proposed 
finding, e.g., '~estern Navajo Agency reports and Federal documentation con­
cerning Mormo~ land claims near Moencopi (e.g., McLaughlin 1899b, Norris 
1910, Jeffers 1910). They provided only limited additional details. The 
Navajo response also included some documents from the 1880-1930 time span, 
dealing with the Indians of the area, that mentioned the Hopis and the 
Navajos but did not mention the Paiutes (e.g., Johnston 189[8], Murphy 1907b, 
Runke 1918, Ti~ton 1897, Welton 1888c, Larrabee 1898, McLaughlin 1898c). 

Also reviewed for the final determination was a recently published study 
(McPherson 1938) of the Navajo and other Indians of the northern Arizona-­
southeastern Jtah area between the 1850's and 1900. The study utilized oral 
history and documentary sources which were not reviewed for the proposed 
finding or t~is final determination. The study refers specifically to the 
San Juan Pai~te band as existing historically in the region and as distinct 
from the NavdJos moving into the area after Fort Sumner and from the Navajos' 
sometime enemies, the weeminuche Utes. The latter are described as in part 
also living in the area. The San Juan band is described as functioning in an 
intermediary r.,le between the Navaj os and the Weeminuche Utes. 

Continuity of the Present-Day Tribe with the HistoricallY Named Band 
The proposed finding discussed at length the extensive, detailed data by 
which the co~temporary San Juan band can be specifically traL~d back through 
different historical eras into the early 19th century. There are numerous 
references to the band, at frequent intervals, even in the latter decades of 
the 19th centJry. Detailed Navajo as well as Paiute oral history obtained in 
the 1930's a~d subsequently, until the present (e.g., Shepardson 1960-62, 
Van Valkenber; 19(1) describes the present-day San Juan Paiutes, or the group 
at the time the oral history was taken, as the same as that in the 19th 
century and as having existed in the area since then (see PF:127-29). 
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Documentary sources as early as 1873, used for the proposed finding, identify 
specific Paiute leaders and other individuals in both the northern and 
southern areas. These documentary identifications of individuals and fami­
lies are consistent with the ethnography and oral history of the composition 
of the band. The previous section discusses new documentary and ethnographic 
sources which identify individuals, e.g., the Paiute affidavits and associ­
ated correspondence from the 1890's, which identify Chief Pakai and three 
other individuals who can be traced to the present group (cf. also the discus­
Slon below of ancestry in the historic tribe). These new sources correspond 
to the other documentary sources, used in the proposed finding, naming these 
same indiviiuals as part of the group or in that are' as early as 1888 
(PF:107), as well as after the 1890's. 

IdentificatiJn of a group under criterion a does not require specific identi­
fication of the group by its present name, in this instance, San Juan 
Southern Paiute, throughout history. There was a distinct group in the area, 
identified as Paiute, Southern Paiute or San Juan Paiute throughout history, 
which can ~e clearly linked by documentary and oral history evidence to the 
present groJP. Identification as "San Juan Paiute" appears first in the 
historical ~ecord in 1903 (Jenkins). Other specific identifications include 
Congressional legislation in 1906 appropriating money for the band, Indian 
Service cor~espondence (e.g., Janus 1909) and the ethnographic works of 
Stewart (1941-42) and Kelly (1934 and 1976). 

Relationship_to Weeminuche Ute 
The proposed finding discussed in detail the historical distinctions between 
the weeminul:he Utes, San Juan Paiutes, and mixed Ute-Paiute bands that 
existed at various times, and details the relationships between them. The 
review of d;ita for the proposed finding traced particular families as well as 
the interma~riage links between various bands (see PF:120-23 and sources 
referenced there). 

The Navajo response argues that many of the references to "Paiutes" or 
"Pah-Utahs" could as well have been to the Weeminuche Utes, and therefore 
there was nc) evidence that the San Juan Paiute were a distinct group histori­
cally. DOCllments submitted with the Navajo response contained a small amount 
of additional data relevant to this question. 

The detailed ~ata available for different groups in the areas involved 
allowed a c:lear picture of the relationships and distinctions between them. 
There is sOlne terminological confusion regarding Paiute, Shoshonean and Ute 
groups historically (cf. Merriam 1955:149-64, Steward 1938:272). The terms 
"Pahute" or sjLmilar terms were occas ionally used to refer to the Weeminuche 
Utes, althoW1h more commonly referring to Southern Paiutes when used in Utah 
or northern Arizona (Callaway, Janetsky and Stewart 1986:366-67). Although 
there is tflrminological confusion in some historical sources, most used for 
the proposed finding provided sufficient information to identify the group to 
which it rt!:Eers, to distinguish between different groups, and to det ermine 
how the terminology was being used. It is unlikely, for example, coae the 
Mormon SOUr<~I~S" given the Mormons' detailed knowledge of Southern=- ->.Lutes, 
inaccurately rElfer to Paiutes where Weeminuche Utes cr mixed bands were 
involved. 

Historical l'I~fElrences 
are not uncommon. 

to Utes as well as Paiutes in the San Juan Paiute area 
In a number of instances, a historical document or oral 
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history accounts refer to both Ute and Paiute groups (or sometimes referring 
to "Paiute" 3.nd "Pah-Ute") in the same area or in the same event. These 
instances makl! it clear that two distinct groups existed at the same time. 
For example, the non-Indian Joe Lee, who was well acquainted with the San 
Juan Paiute i~ the late 19th and early 20th centuries, described an encounter 
with the Weeninuche Utes in which both the distinction and the conflicts 
between the ~wo groups were evident (1974:33-34). A similar distinction is 
clear in the description of events following the death of the Paiute leader 
Patnish (Brown 1875-76). A newly submitted documentary source from 1880 
distinguishes Utes and Paiutes in the northern area (Bennett). McPherson's 
study, discus:;ed above, refers to the San Juan Paiute as a distinct group 
from the Weeminuche and also the mixed Ute-Paiute bands into which the San 
Juan Paiutes sometimes married. 

In one instance, a reexamination of documents used for the proposed finding 
indicated tha: in a particular document the reference may, in part, have been 
to a Ute gr,)up rather than only to the San Juan Paiutes. The report of the 
Walker military expedition of 1859 makes reference to areas on and east of 
Black Mesa as having been "ab?ndoned" by the Navajos because thC:J I't'ere afraid 
of the "Pah-1]to.ns" upon whose territory it bordered (PF:16, 99-100, Walker 
and Shepherd 1964:89). It is more likely that Navajo movements in this era 
resulted from the actions of the aggressive Utes rather than the Paiutes. 
According to :;chroeder (1965:69), however, the Navajos were under heavy pres­
sure from th'l Capote Utes at this time. This is a different group than the 
Weeminuche, whose relations with the Navajos in the 1850's were relatively 
peaceful (Schroeder 1965:67). However, the Walker report clearly refers to 
the area wes~ of Black Mesa as Paiute rather than Navajo territory. 
McPherson (19l!B) concluded that both San Juan Paiutes and Weeminuche Utes 
were living in th,: area west and north of Black Mesa in the 1850's. 
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ANCESTRY IN THE HISTORIC TRIBE 

Proposed Finding 

The proposed finding was that the present membership of the San Juan Paiute 
band could trace· its ancestry to the historic band and its communities in 
specific areas. The proposed finding discussed the wide variety of records-­
mostly FedeIal, bllt some public, private, and tribal--which were utilized and 
relied upon in research to determine whether the ancestry of members of the 
petitioning group could be traced to the historic tribe (PF:189-206). The 
finding was that there was much documentary material in these records to 
corroborate the ancestry of the petitioner's membership, both as Paiute and 
as descendants of the San Juan band of Southern Paiutes. 

Paiute Response 

The Paiute response contained a number of documents from different historical 
eras which presented new evidence to connect present-day individuals by name 
with members of the northern and southern Paiute communities of the peti­
tioner. 

Navajo Response 

The Navajo :esponse provided eight volumes consisting primarily of general 
assistance files, but also some family charts and other related documentation 
(BB 1988e). A large portion of this material exactly or very nearly dupli­
cated materials l~hich had been reviewed for the proposed finding. 

The new docllmentation further corroborates the proposed finding that the 
members of ~he San Juan Paiute petitioner have Paiute ancestry and descend 
from the historic San Juan Paiute band. 

Discussion of New Evidence 

Historical EVJ.dence 
The earliest nE!W documentation received includes seven affidavits taken from 
Paiutes in 1898 (an eighth was cited but not provided) (McLaughlin 1898; Lehi 
et al. 1898). The affidavits were part of an August 9, 1898, report by 
Indian Inspector James McLaughlin regarding his "investigation of the claims 
of Ashton Nebeker to certain Indian Homestead Allotments at Moencopie, 
Coconino County, Arizona ... " (FB 1988:5, Exh 3). All seven of the Paiute 
affiants stated they were residents "of Tuba City and vicin~ty" and had lived 
in the county [Coconino] all their lives. Three of the Paiute affiants can 
be identifiec by name with the petitioner's southern community at Willow 
Springs (near Tuba Clty): "Lehi/ Leheigh ... Chief of Paiute Indians" (age 
45 years); "One! Zye" (age ca. 25); and "Togah (Whiskers)" (age ca. 70) 
(McLaughlin 1898; FB 1988:5, Exh 3). Lehi and Whiskers (above) are two of 
the same Paiutes whom Special Agent Welton had visited at Willow Springs and 
nearby Paiute Springs ten years earlier and recommended they be allotted the 
lands they were then cultivating (PF:28. 189; Welton 1888b). 
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Other new evidence provided in the Paiute response included an unpublished 
1934 report l::y anthropologist Donald Collier (D. Collier 1933-34). (Also see 
discussion under "Historical Existence as a Community and Identification as 
Paiute.") Collier identified his chief informant as "an old Paiute named 
Nasjia(sic)" who "spoke in Navaho." Collier also identified Paiute Dick as 
head of another Paiute "outfit." Nasja and Pai'lte Dick are historical San 
Juan Paiute figures. Nasja was a leader and many of his desc~~dants appear 
in the petitioner's membership today (particularly in the Owl family) 
(PF:112-13). Although no descendants of Paiute Dick appear on the San Juan 
Paiutes' memtership list, his slsters and their descendants (Mercy Whiskers, 
Bessie Owl. and Curtis Lehi families) are present. 

Other new e\idence includes a 1916 letter from Walter Runke, Western Navajo 
School Superintendent, to Joseph E. Murrell, then Superintendent of Kaibab 
[Paiute] Indian School (Runke 1916c). Runke writes on behalf of Alfred Lehi 
of Willow Springs (Runke's jurisdiction) regarding a trade Lehi had arranged 
with a PaiutE! of Murrell's jurisdiction. Runke identifies Alfred Lehi with 
the Paiute co~munity at Willow Springs. 

The Paiute response also included materials by the anthropologist 
Richard Van Valkenburgh which identify Noo-Mootz (or Numutz) as leader of a 
band of PaiutE! Indians at Gap/Cedar Ridge in 1937 (Van Valkenburgh n.d.). The 
Paiute response identifies Noo-Mootz/Noo-Mutz as Joe Francis (father of 
present-day band member Frances Norman). Although Van Valkenburgh's material 
does not specifically identify his informant Noo-Mootz as Joe Francis, such 
an identification can be substantiated using Orner Stewart's Culture Elements 
Distribution (1941-42:239) wherein Stewart identified his San Juan informant 
Joe Francis as "Nomo'-rnaots," whom he had interviewed at a camp near Gap 
Trading Post. 

Further corrclboration of Lehi as a San Juan Paiute chief was found in a 1907 
report by Indian Inspector Frank C. Churchill (1907). This source was 
inadvertently omitted from the proposed finding's discussion of "Specific 
Identificatior as 'San Juan' Paiute" (PF:187-88). In his 1907 report to the 
Secretary of the Interior regarding the use of funds appropriated for the 
"San Juan pj llte~ Indians," Churchill reports that he met with "Lehi, their 
[i. e., the 'San Juan Piutes'] so-called chief .... " He also says that 
after meetin, with Lehi he traveled "100 miles north of Tuba to the Utah 
line, and thE!re met a considerable number of the principal San Juan Piutes at 
a point knot~ as Oljato, or Moonlight Canon " (For additional 
discussion of Churchill's report, see PF:131.) 

Identificatior. in General Assistance Files 
The Navajo !'esponse included the general assistance files of nine Paiute 
individuals ~ffid/or families that had not previously been reviewed (BB 1988m. 
vols. 3-10). The content of the new files was essentially the same as that 
of files redelred for the proposed finding (Western Navajo Agency 1957-84) . 
Quotations al~ observations discussed in the proposed finding are representa­
tive of all fl.les r~.~awed (PF:203-04). 

Family Charts et al. 
Some additioud documentation, consisting of family charts (aka "Farr.ily 
Sheet," "Challqe Sheet," "Application for Census Identification Number." 
"ApplicationEor Enrollment - Navajo Tribe"), census number issuing sheets, 
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family and individual cards, and other census office records. was also pro­
vided (BB 1988m. vols. 1,2.11). A large portion of this documentation was 
found to e~clctly or very nearly duplicate materials previously reviewed for 
the proposed finding and. therefore. provided nothing new of major impor­
tance. 

Southern Paiute Judgment Fund Applications 

Proposed Findi~ 
The proposed finding stated that the bulk of the applications submitted by 
members of the San Juan Paiute band applying to share in the Southern Paiute 
judgment award had been prepared for them by one of several other San Juan 
members (PF:200-01; BlA 1969b). The finding noted that "Kaibab" Paiute had 
been checked on a majority of the applications of San Juan members as the 
roll to which they could trace and on which they wished to be enrolled 
(PF:200). No official explanation was found to explain why "Kaibab" had been 
entered instead of "San Juan." Possible explanations offerred for this iden­
tificatio~ incl"~-~ the fact that ~~e K!ibabs are the only federally recog­
nized Southern Pal ute tribe in Arizona, that they were geographically closest 
and had been helpful to the group in the past. the claimed kinship between 
the two Paiute groups, and the failed attempt in 1942 of some of the San Juan 
Paiutes to mo~e to and enroll at Kaibab (PF:58). 

Responses 
The Navajo ,esponse commented on the fact that none of the petitioner's 
members had idl:ntified themselves as "San Juan" Paiute when they applied in 
the 1960's tl) share in the award (BB 1988a:45). The Paiute response provided 
additional bil:kground information from recent interviews with individual 
Paiutes and l)thers who helped the Paiutes sign up for the award. However. no 
new informat:.on was provided by the Paiutes or the Navajos to clarify why 
Kaibab had bel: n checked or why "San Juan" Paiute had not been writ ten in. 
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CONTEMPORARY SAN JUAN PAIUTE SOCIAL ORGANIZATION 

Leadership After 19~ 

Proposed Findir:.su.nd Response 
The proposed finding concluded that after the death of traditional leader 
Alfred Lehi in 1969, the leadership passed to Anna Whiskers and subsequently 
to her daught.er, Evelyn James. The Paiute response provides additional data 
concerning Paiute leadership and political processes after Lehi's death (FB 
1988:36-38) . 

Discussion 
The informatic)n in the Paiute response did not substantially change the pro­
posed finding concerning recent leadership. Further evidence of Whiskers' 
role as spokesman in meetings during this era was supplied. The Paiute 
response disagreed with the proposed finding's conclusion (PF:149) that the 
transition frc"n Alfred Lehi was gradual rather than immediate. The new 
information, quoted from interviews, was consistent with previous d"'ta -,hich 
indicated thaI: Whiskers' leadership was not immediately of the same strength 
and character as that of previous leaders and that she "grew" into the role 
(PF:149, FB :.983:32). The limited additional data on Evelyn James' role and 
transition waR consistent with the data used for the proposed finding. It 
indicated tha~ James first assisted her mother and eventually succeeded her, 
in part becauso James could read and speak English. 

Contemporary Paiute Political Processes 

The proposed ~inding concluded that significant authority and decision-making 
existed withia the contemporary San Juan Paiute band. No significant new 
evidence was ,rovided to show that the description of the contemporary polit­
ical processes was incorrect. 

The Navajo Tribe argues, and argued in their preliminary respo~se to the 
Paiute petition submitted before the proposed finding, that the kinds of 
decision-makin~ and leadership activities cited by the Paiutes were character­
istic of those made within an extended family rather than a tribe (BB 
1988a:60) . Although kinship-based, the band is not equivalent to an extended 
family. Political processes included allocation and protection of resources, 
control of behavior and mediating relationships with outsiders beyond the 
family level. The petition's description indicates that while kinship is 
fundamental, kinship relations do not in themselves fully describe the polit­
ical system. Leadership has been based on leader's knowledge, status, 
religious ability and other factors as well as kinship ties (PF:146). Most 
traditional Indian tribal political systems were to an important degree based 
on kinship, and were especially so among Southern Paiutes and other 
Shoshoneans. 

The Navajo 1ribe's response to the proposed finding, and it's preliminary 
response to the petition, argued that the Paiutes had explicitly stated that 
they had not "provided governmental services" (BB 1988a:61). The 
Acknowledgment regulations require the exercise of political authority rather 
than the provision of services in the manner of a modern tribal or other gov­
ernment. ThE! San Juan Paiute political system does, however, exercise some 
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partially equivalent 
assistance. 

functions, e.g. , making sure the elderly get 

The Navajo response asserts that no current or recent Paiute leader stepped 
forward in court cases and events at chapter meetings involving Paiutes. 
These cases and events are discussed in detail in subsequent sections con­
cerning dispute resolution and Paiute involvement in Navajo courts. The 
Navajo response asserts that current and recent Paiute leaders did not play 
the kind of role in these cases that past leader Alfred Lehi played in dis­
putes or as mediator for the group with outsiders. The Paiute response 
providE~ evidence of group decision-making processes in relation to a few of 
the cases. The data provided gave some indication that Jack Owl. who is one 
of the mor'! important elders at Navajo Mountain, played at least a spokesman 
role in ea:h of three events where the Paiutes came before the Navajo 
Mountain chaptl~r. The petitioner provided no data or response concerning a 
role being p.layed by a leader in most of the particular instances. 

~avajo-Paiute Distinctions and Relationships 

The proposeci finding concluded that the Paiutes were a clearly identified, 
socially dil:tinct group, although having close social relationships with the 
Navajos (PF~162-65). Only scattered additional data or arguments directly 
relevant to this question were included in the responses. The additional 
data did not provide a basjs for changing the proposed finding's conclusion. 

The proposet finding concluded that it was unusual for Paiute relationships 
with their Navajo relatives to be close or significant (PF:ix. 156-57). 
Included in the newly submitted chapter minutes was the description of a 
dispute at a Navajo Mountain chapter meeting on September 23, 1975. which 
describes a closer character to the Paiute-Navajo kinship relationships in 
that instance (Navajo Mountain Chapter 1965-88). The description in the 
chapter minttes indicates that the Navajo relatives of a Paiute woman charged 
with killin~ al horse maintained a significant relationship with her. The 
Paiute woman complained thlt "her relatives~ (apparently her Navajo rela­
tives) had spcken against her rather than coming to her house and discussing 
the matter. Further, in the meeting her Navajo father took a specific role 
in helping "his daughter" in reaching a settlement. 

Elsewhere in the discussion of the dispute at this meeting, there is some 
indication that the chapter president refers to the Paiutes as a distinct 
group. Referring to his own family, the chapter president stated that they 
"live among them peacefully" and also is recorded as saying that he "farms 
right in the center of the ----- [blank space]." The final word is omitted 
in the available copies of the minutes. In 1987, this same individual, at a 
special chapter meeting called concerning the Paiute petition, distinguished 
the Paiutes from the Navajos in the area (Navajo Mountain Chapter 1987) and 
apparently did so at the 1975 chapter meeting as well. 

The Navajo res~vnse included several recent resolutions and minutes from 
chapter meetings concerning the Paiutes' membership in the Navajo Tribe and 
whether they were distinct from Navajos or treated differently. The resolu­
tions, from the Gap, Tuba City and Navajo Mountain Chapters declared that the 
members of ~velyn James group were "full members" without distinctions. 
Submitted with the Navajo responses were minutes of an October 19, 1985. 
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Bodaway-Gap Ch.apter meeting in connection with a resolution passed against 
the Paiute suit. The minutes refer to the Paiutes at Hidden Springs (i.e .. 
the Willow Springs community) as having "sold their land and become Navajos 
during the course of their lives" (Bodaway-Gap Chapter 1965-86). The refer­
ence to the Paiutes having sold their land is a reference to their having 
received payrrE!nts from the Southern Paiute Judgement Fund in 1971 (PF:129. 
163) . The actual resolution for this date was not submitted. These resolu­
tions and related materials are of a general and recent nature and are 
inconsistent w'ith the larger body of materials used for the proposed finding 
and this fina.l determination indicating the Paiutes are regarded by the 
Navajos as distinct. This evidence includes materia:s submitted by the 
Navajos and Paiutes and materials developed by the BAR staff. 

Minutes of a special Navajo Mountain chapter meeting on November 27, 1987, in 
connection with that chapter's 1987 resolution include general statements by 
local Navajos to the effect that they make no distinction in treatment. 
However, these minutes also quote statements by individual Navajos which are 
consistent with the proposed finding's description of the Paiutes' position 
within that r~~munity insofar as the Paiutes being a clearly distinguished 
body of people with close relationships with the Navajos. 

The proposed finding concluded that Paiutes were not included in the kinship­
based economic units which were key to traditional Navajo society 
(PF:156-57). One 1970 Navajo estate probate case decided in the Navajo 
Tribal Court ~as cited by the Navajo response as counter-evidence to this (BB 
1988a:52-53). In this instance, part of a Navajo's estate passed to his 
Paiute wife. The court record indicates this followed the requirements of 
Navajo tribal law (TCDC 1962-87). It does not indicate that, previously, the 
Paiute and Nivajo families had been organized into a single economic unit. 
Further, it ~as partially opposed by the Paiute's Navajo in-laws. This was 
the only example cited in the Navajo response concerning Paiute participation 
in Navajo kins~ip groups. 

PA[UTE RELATIONSHIPS TO THE NAVAJO TRIBE AND GOVERNMENT 

Overall Proposed Finding 

The proposed finding concluded that the Paiutes had not participated in the 
political strl1cture of the Navajo tribal government except that a portion of 
the membership bad voted. They were not found to have participated in local 
chapter polit:Lcal processes in a significant way. The proposed finding con­
cluded that neither past Navajo leaders nor the institutions of the modern 
Navajo tribal !Jovernment had played a role in San Juan Paiute political activ­
ities such a~ dispute resolution, allocation of land, organizati6n of 
economic activities and maintenance of behavior standards. The Navajo tribal 
government beqan to function significantly in the 1950's. Its growth accel­
erated in th4~ 1970's as it took over functions previously carried ou~ by the 
Federal Goverlrment. The proposed finding concluded that much of the services 
received by ]'aiutes were through Navajo tribal programs whi~h were Federal 
programs, forlnerly administered by the BIA, open to any Indian resident on 
the reservation. 
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Ex~~~t of Navajo Involvement in Paiute Political Processes 

Responses 
The Navajo response, besides submitting additional evidence, also stated that 
the proposei finding ignored previously submitted evidence that the Navajo 
Tribe is aad has been actively involved in such internal political roles 
among the Jaiutes as resolving disputes, providing economic a-sistance, and 
maintaining behavioral standards (BB 1988a:61-74). The response cites previ­
ously submi:ted fieldnotes from 1960's research at Navajo Mountain as well as 
information in newly submitted Navajo chapter minutes, and civil and criminal 
records from Navajo courts. 

Economic Inflaence 
The proposed finding, in discussing the absence of involvement by the Navajo 
Tribe in Siln Juan Paiute economic relationships, referred to internal polit­
ical procesnes such as deciding who would utilize Paiute land and ensuring 
that labor and other resources were mobilized in utilizing that land 
(PF:87). The proposed finding discussed in detail the operation of the 
grazing and land permit systems and the fact that these are not exclusivelY 
Navajo instjtutions and did not deal solely with Navajos (PF:174-7S). There 
was no evidence that Navajo institutions played a role in internal Paiute 
disputes or in Paiute decisions concerning economic resources, with one 
possible, unconfirmed, exception (PF:174). No further information concerning 
the possible e!xception was provided by the Paiutes or the Navajos in their 
responses. 

The Navajo Tribe administers a number of programs which amount to economic 
asslstance tel the Paiutes or which otherwise influence their economic situa­
tion. Particularly important were social service programs, especially 
Federal programs such as General Assistance. These programs were taken over 
relatively recently by the Navajo Tribe from the BlA and are administered 
under the same guidelines, which do not limit them to tribal members. 

The Navajo response provides new and considerably more detailed information 
concerning Paiute participation in services controlled by the Navajo Tribe, 
whether limited to members or not. A detailed review of this additional 
evidence is presented separately below. The review of the newly submitted 
materials indicated some additional Paiute participation in programs limited 
to Navajo tribal members, beyond that indicated by the data available for the 
proposed fin~inq. No additional information was submitted concerning the 
grazing and aqricultural permit systems. 

Participation in the service programs and permit systems was not in itself 
equivalent te) political influence within the Paiute group, nor was it part of 
a bilateral political relationship between the Paiutes and the Navajos. The 
more extensi1't:! data regarding program participation did not provide addi­
tional desc~iptions of internal Paiute political processes concerning 
economic mattl!::-S in relation to these programs. 

Dispute Resolution 
The Navajo rt~sponse cites a number of cases which it characterizes as 
involvement t~ the Navajo Tribe in resolution of Paiute disputes. Because of 
the importan(!e of the question of exercise of political authority in dispute 
resolution, tilE! E!xamples are examined individually below. 

48 

United States Department of the Interior, Office of Federal Acknowledgement SJP-V001-D006 Page 53 of 126 



Two cases were cited by the Navajos from the fieldnotes of anthropologist 
Mary Shepardscn's (1960-62) research at Navajo Mountain. Both cases were 
from materials submitted by the Navajo Tribe in its preliminary response 
before the proposed finding. Both were reviewed for the proposed finding but 
not discussed in the technical reports. The materials in both cases are very 
brief. No additional data was provided by either the Navajos or the 
Paiutes. 

The notes in the first case consist of two or three lines which appear to 
refer to a 1962 grazing dispute between Blanche Owl and Mercy Whiskers, both 
Paiutes. Ncthing is stated about the case except that Mercy Whiskers told 
the chairman of the local Navajo grazing committee about it but "didn't ask 
(him) to do anything." The information is extremely limited and there is no 
information in the notes to indicate that any chapter official played a role 
in settling the dispute. 

The second cI.se from Shepardson's notes involved the killing of a Navajo's 
sheep by a Paiute man. The notes do not give a date for the killing. One of 
the local Pai.ute women paid back the damages after talking with :~e of the 
aggrieved parties and possibly with an influential local Navajo. This case 
is a Paiute-Navajo dispute, in which it is unclear whether chapter officers 
played any role other than possibly discussing it. 

The Navajo rE!sponse cites three events from minutes of chapter meetings, all 
from Navajo M:ountain. Judged by the chapter minutes submitted, disputes or 
other matters similar to these rarely come before chapter meetings, or at 
least were rarely recorded in the minutes. 

The first event occurred at a March 26, 1983, chapter meeting, where a Navajo 
requested that she be issued a new farmland permit on a Paiute Canyon field 
(Navajo Mounta.in Chapter 1965-86). The Navajo stated she had held the field 
under a verbal lease with a Paiute, Grace Nelson, then deceased. The request 
was tabled, apparently because initiating it with the chapter was not the 
correct procedure. It was unclear if any Paiutes were present at this 
meeting, although the minutes state that two of the Owl family claimed the 
field. According to the Paiute response, the Paiutes held a meeting, decided 
who among thE: Paiutes was to get the field, and told the Navajo woman to get 
off the field. (FB 1988:88). The available evidence is that this was not an 
internal Palute dispute and that the Navajo chapter did not handle it. In 
addition, the Paiutes took action within their group and as a group to 
resolve the question. 

The second example at Navajo Mountain, also in 1983, is a brief mention in 
the minutes of May 21 concerning the land use permit of Sid and Mercy 
Whiskers, a Navajo-Paiute couple (Navajo Mountain Chapter 1965-86). The 
minutes ir.!ica.te only that Jack Ow~ had requested the permit be transferred 
to the couplE:'s Paiute son, Clyde Whiskers. This would have been the normal 
procedure. The matter was tabled till the next meeting but subsequent 
chapter minutes did not mention it. The Paiute response states that 
initially the Navajos had planned to give the permit to a NavaJO, but the 
Paiutes heard a.bout it and, presumably, came to the meeting to protest (FB 
1988:88-89). This example is not an internal Paiute dispute. It is part of 
the functioning of the system governing permits, which are not limited to 
Navajos. The petitioner's data indicates that some action was taken by the 
Paiutes as a group, at least by the local Navajo Mountain Paiutes. 
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The third Navajo Mountain example concerns the shooting of a horse, belonging 
to a Navajc" by Edith Greymountain, a Paiute. This appears to have been an 
exceptionally acrimonious affair. It is reported at length in the minutes of 
the September 23, 1975, chapter meeting, although the minutes specify that 
"arguments during the meeting were not written in the minutes (Navajo 
Mountain 1965-86)." The meeting concerned whether a settlement should be 
made in payment for the horse, which Greymountain stated sh~ had only 
intended to chase away because it was destroying her cornfield. Paiutes Ezra 
and Jack Owl both spoke at the meeting. The chapter president urged that the 
matter be settle'd peaceably, without it being referred to higher authorities, 
and an agreement to pay for the horse was eventually reached. The Navajo 
response provides no additional information beyond that in the minutes them­
selves. T~e Paiute response stated that the matter was brought to the 
chapter meeting by the Navajo grazing committee (which was the normal forum 
for initially considering such a matter) (FB 1988:87-88). The Paiute 
response also claimed that the "grazing committee always agreed with the 
Navajo side." 

This confli,=t was between a Nava~o and a Paiute, i.e., was not an 'i,n'. !rnal 
Paiute disp11te. A role by the other Paiutes of the area in handling it is 
indicated by the two Owls' participation in the meeting on the Paiute's 
side. Howe'rer, the dispute settlement process in this case also included the 
Navajo leaders and the Paiute's Navajo father as well. 

The final f!xample of dispute resolution cited by the Navajo response is a 
1983 civil suit for a -tort claim filed in the Navajo Tribe's Tuba City 
District CO\IJ:-t (TCDC 1962-1987) (see also discussion of courts below). 
Isabel Secody, a Paiute, filed suit against Grace Lehi, another Paiute, over 
alleged damage to her sheep by Lehi's dogs. The court records indicate that 
the local ~rrazing committee member investigated the matter and told Lehi to 
pay restitution, which she evidently refused. The suit was subsequently 
dismissed after an offer of settlement of $100 was apparently accepted. The 
settlement ~ocuments indicate that settlement was drawn up after discussion 
with Lehi ~nd "her relative, Evelyn James." Neither the petitioner nor the 
Navajo TribE provided information on this event beyond what was in the court 
record. 

This is thE one clear instance where an internal Paiute dispute was taken to 
a Navajo tribal forum for settlement. There is some indication that the band 
leader, Evelyn James, played a role in the eventual settlement. More gen­
erally, there were continuing conflicts between Secody and the other southern 
area Paiutes ~Ihich the Paiutes had difficulty in resolving (Bunte and 
Franklin 1984,-86). Evidently quite litigious, this woman also accounts for 
most of the other Paiute involvement in the courts for significant dispute 
settlement. The records of the probate of her mother's estate indicate that 
this woman disputed with her sisters over the estate. This dispute, however, 
was apparently resolved out of court, by unknown means. The court records 
included with. the Navajo response indicate that this individual has also 
initiated two other court suits, against her Navajo in-laws. 

Other Paiute involvement with Navajo courts in civil and criminal cases is 
analyzed separately in detail below. Paiutes were involved in a number of 
civil court cases concerning estates, divorce, child custody, and civil 
damages or restitution. A large number of individuals from a wide variety of 
families appear in the criminal court dockets as allegedly committing a 

50 

United States Department of the Interior, Office of Federal Acknowledgement SJP-V001-D006 Page 55 of 126 



variety of minor criminal offenses. Except for the case discussed above, the 
civil cases were between Paiutes and Navajos rather than internal Paiute 
matters, or were formal actions in which the court's jurisdiction was not 
limited to me~bers of the Navajo Tribe, e.g., the probate of estates. In the 
criminal offense cases, the Navajo Tribe was involved to a limited degree in 
attempting to enforce a narrow area of behavioral standards, with unknown 
success. 

Conclusions 
These events do not provide substantial evidence that the Navajo Tribe plays 
a role in internal Paiute political processes. The economic effects of 
Navajo programs is incidental and not part of a bilateral political 
relationship. With one exception, all of the examples of dispute resolution 
concerned disputes between Navajos and Paiutes rather than internal Paiute 
ones. Three of the cases were brought to the chapter by the Navajo party, 
where Navajo law required them to be brought regardless of whether only 
Navajos were ilvolved or not. 

Paiute Voting in Navajo Tribal Elections 

Proposed Findi:llg 
The proposed finding concluded that some Paiute voting in Navajo tribal elec­
tions had occurred since about 1970. Registration information was available 
from 1974, b~t detailed voting records were only available for three elec­
tions: the chapter, primary and general elections in 1982 and 1983. 

The proposed finding concluded that voting had begun in the 1970's, probably 
in the context of attempting to gain services from the Navajo Tribe. This 
was the result of a more active approach by the Paiutes following the death 
of the traditionalist leader Alfred Lehi and the shift around the same time 
of control and provision of services from the BIA to the Navajo Tribe. The 
proposed find:lng also was that the Paiutes concluded that the Navajo tribal 
government had not been responsive to these attempts to be represented in it. 

The proposed finding concluded voting was the only significant evidence of 
Paiute participation in the Navajo political system (PF:xi, 89, 176-77), 
i.e., there WilS little evidence of other kinds of involvement. A significant 
number of aalllt Paiutes resident on the reservation (about one-third) had 
voted in 10Cill and tribal-wide Navajo elections in 1982 or 1983. The avail­
able evidence on Paiute understanding and intent in voting was limited, but 
the intent ap:peared to be to influence the political system which had 
replaced the federal Government in controlling land and access to services 
and not an ac:quiescence to membership in the Navajo Tribe per se. There was 
some evidence of c::onstraint to vote. 

Response 
As part of tlleir response, the Navajo Tribe submitted voting records for the 
primary, general (chairman) and chapter elections in 1986 and 1987, as well 
as more recen~ information on registration of Paiutes as voters (Navajo Board 
of Election <:ommission 1985~86, 1986-87). No information was submitted from 
one of the chilpters, Red Lake, where a few adult Paiutes live. Voting infor­
mation was lac:king for five individuals for whom there were current registra­
tion cards ill 1985. No additional data on voting before 1982 was submitted. 
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The Paiute response contained limited additional interview data concerning 
voting and registration (FB 1988:97-98). 

Registration 
Under the Navajo Tribal Code (11 N.T.C. §6-7), to be eligible to vote and 
register, an individual must be a member of the Navajo Tribe who is "enrolled 
on the Agency census roll of the Bureau of Indian Affairs." The instruction 
manual for ch;~pter registrars emphasizes the importance of verifying the 
registrant's census number, stating that a "BIA/Navajo Tribal Family card" is 
needed (Nav~jo Board of Election Commission 1985). The tribal code calls for 
a list of ~oters to be prepared for each election and certified by the Board 
of Election :;up.~rvisors. 

There was l.lttle information available concerning the actual circumstances of 
registration. It is usually done by registrars at the chapter level, as a 
routine prol:ess if a person has a census number, though it at least nominally 
represents ilcceptance as a member of the Navajo Tribe by an official of the 
tribal government. Many of the Paiute registration cards were not signed (or 
thumbprinted in the case of ill~terate indiv~duals) by the persc .. w"o was 
registered, but had been simply filled out by a chapter official (Navajo 
Board of Elt!ction Commission 1985, 1985-86). Such a procedure by the chapter 
registrars was not unusual (FD). The voter registration cards contain the 
phrase" further swear that I am ..• a member of the Navajo Tribe" (Navajo 
Board of Election Commission 1985-86). It is unknown if this is usually read 
to or by tIle individual when registering. Those Paiutes with unsigned cards 
at least were presumably uriaware of this language. 

New data sllbmitted with the response indicated that since 1983, five addi­
tional members of the San Juan Southern Paiute Tribe have registered to vote, 
and one re-n~gistered. These came from the same families that tended to have 
many voters registered in the past. At least three previous registrants, and 
possibly two others, were purged from the list since 1983 for not voting (BB 
1988e) • 

Voting Pattel}lS 
Paiute votiI~ patterns were reanalyzed for the final determination, using the 
additional data on voting in 1986-87, together with the previously available 
data for 198~:·-83. 

Summary of Paiute Voting in Navajo Tribal Elections: 

Resident Adults: 
Never VotE!d: 

No census number 9 
Census number, never registered to vote 19 
Regi~tered, never voted 12 

(includes 3 with no data) 
Total: 40 
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Voting: 
Voted 1982-83 but not 1986-87 
Voted at least once in 1986-87 but not 

in :~82-83 (includes new registrants) 
Voted consistently (at least once in 

198:l-83 and at least once in 1986-87) 
Total: 

Total Resident Adults: 

8 

5 

12 
25 

Non-Reside~t Adults (includes seasonal residents 
at Nava.jo Mountain) 

Never Voted: 
CenSUD number, neither registered 

nor voted 
Enrolled elsewhere 
No cew;us number, not enrolled in any 

recognized tribe 
Total Non-Ftesident Adults: 

Total Adults 

10 
14 

5 

65 

29 

94 

The percentage of adult Paiutes resident on the reservation and holding 
census numbers that voted at least once between 1982 and 1987 was 45 percent, 
with 21 percent voting cOnsistently (defined as voting at least once in each 
of the two "oting data periods, 1982-83 and 1986-87). Of the total resident 
adult Paiute~ with or without census numbers, the percentages are 38 percent 
and 18 percE~nt, and of the total adult Paiutes, both resident and non-­
resident, 26 percent and 13 percent. About two-thirds of the adult San Juan 
Paiutes are resident on the reservation. 

Based on the dlates of the registration cards, which indicate fewer Paiutes 
were registezed in the 1970's, the nature of the earlier adult population and 
limited data available concerning voting in the 1970's, it is likely the 
percentage 01 Paiutes voting in Navajo tribal elections before 1982 was 
somewhat less than between 1982 and 1987. The initial voting in the early 
1970's by tle families resident at Willow Springs, the extent of which is 
unknown, appE~rs to have ceased quickly, consistent with Paiute complaints 
that their voting had not evoked the desired response from the Navajo tribal 
government for them to be represented in it (PF:176). 

The voting records show that there was some decrease, from 38 to 29 percent, 
in the percentage voting in at least one of the elections in the first versus 
the second voting data period. In contrast, the Navajo response concluded 
that the percentage of Paiutes voting dropped off sharply from what it had 
been, as a result of increased Paiute awareness of the significance of voting 
to the acknowledgment determination. The petitioner's response, which does 
not challenge the Navajo response's figures, indicates such awaren~ __ ~fi the 
part of the Paiutes (FB:98). 

Figures on consistency of voting by Navajo voters, comparable to the Paiute 
figures above, were not available. 

The Navajo response calculated that the percentage of registered Paiutes 
v0ting in the 1982 general election was 70 percent, while in the 1986 general 
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election the percent had Jropped to 29 percent. The comparable Navajo voter 
percentage was 70 percent in each c[ the two general elections (BB 
1988a:79-80). By comparison, in the 1986 primary elec:lon, 54 percent of the 
registered Iresident and nonresident) Navajos voted (Begay 1986), compared 
with 31 pelcent of registered Paiute adults. Thus the percentage of 
registered F'aiutes voting was much less than that of the Navajos in two 1986 
elections but apparently not in 1982. However, the Navajo and Paiute figures 
are not ent:rely comparable, since a higher percentage of Navajos than 
Paiutes are registered. In 1986. approximately 75 percent of resident 
Navajos were registered (Begay 1986. Bureau of Indian Affairs 1987) versus 43 
percent of the resident Paiutes. As a percentage 0f resident adults. 
approximately 5,3 percent of the Navajos voted in the 1986 general election 
versus 30 ~E~rcent of the Paiutes. Figures for the total adult populations 
are likely to contrast more sharply. since none of the non-resident Paiutes 
(30 percent of the band's adults) is registered, while an unknown percentage 
of the non-resident Navajos are. Navajo law permits non-resident members to 
return and vote. 

A comparison ~etween the northern (Navajo ~ountain Chapter) and southern 
(Tuba City and Bodaway-Gap Chapters) residence areas confirms the conclusion 
in the propc,sed finding that Paiute voting in the south was mL~h less fre­
quent than in the north. In the south, 47 percent of the resident adults 
were registered, with 33 percent having voted at least once and 12 percent 
voting consistently. In the north, excluding seasonal residents, 71 percent 
were registered, 57 percent had voted at least once, and 29 percent had voted 
consistently. 

There were considerable differences in voting patterns between different 
Paiute family lines. These differences were consistent with differences, 
based on other evidence, of the family line's degree of involvement with 
Navajo society and government, as well as other north-south differences in 
participation (see PF:86, 161, 165-66, and discussion of employment and 
chapter parti~ipation below). 

In the south, the Whiskers kin group, which includes the leadership line, had 
only one voter, no consistent voters, and many with no census number at all. 
In contrast, the Chee Toney line. which is relatively heavily intermarried 
with Navajos and appears to be relatively more acculturated to Navajo culture 
than some of the other families. had six consistent voters, five other 
voters, four others registered and only four unregistered. All of this 
family group h,ad census numbers. 

The Owl famlly at Navajo Mountain had two consistent voters, four other 
voters (three voting only in 1982-83) and four registered non-voters. All 
had census nu~bers. The family's relatively great amount of voting is consis­
tent with their past statements that they had voted and past and present 
statements that there had been Navajo pressure at Navajo Mountain to vote 
(PF:177, FB:~'7-98). The degree of voting is also consistent with t~· ,reater 
involvement ()f the northern than the southern Paiutes in local Navajo commu­
nity affairs. The San Juan petition (Bunte and Franklin 198~) characterized 
this involvemEmt as defensive in character. 

Only three (.f the Greymountain-King group were of voting age. Of these, two 
were consistE!llt voters while the third voted only in 1982-83. This is 
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consistent with their somewhat marginal status in relation to the Paiutes and 
relatively active involvement in the Navajo Mountain chapter. 

The other family lines were too small to calculate meaningfully or were 
largely resident off-reservation and generally non-voters. 

Motivation for Voting 
The proposed finding concluded that the limited evidence concerning the under­
standing and intent of the Paiutes in voting did not support, in itself, an 
interpretation that political affiliation with the Navajo tribe is intended 
(PF:xvii, 176). The limited data available for the proposed finding on the 
intent and purpose of the Paiutes in voting supported the conclusion that the 
motivations were constraint and pragmatism, at least in the north. 

The Navajo response argues that the intent of "any voter is to influence the 
political system," and that voting shows active participation in a tribal 
government (BB 1988a:79). The petitioner's response regarding voting was 
that voting has been for pragmatic, economic reasons rather than true polit­
ical participation (FB 1988a:97). 

No additional data was provided by the Navajo Tribe on this question. Only a 
small amount of additional data was provided by the petitioner. 

The petitioner's response provides a summary statement, based on interviews 
from individuals in both the northern and southern areas, that Navajos had 
told them that "unless they registered and/or voted they would not receive 
housing, employment, social welfare or other badly needed services" (FB 
1988:97). The petitioner argues that because of the poverty of many of the 
Paiutes this had a coercive effect. 

Conclusions 
The evidence does not clearly demonstrate that San Juan Paiute voting in 
Navajo tribal elections has represented a consistent involvement in the 
Navajo political system going back into the 1970's when Paiutes first began 
to vote. While there is a significant portion of the adult Paiutes who have 
voted in at least one Navajo election, there is a larger portion of the group 
(64 percent) which has not, as far as is known, voted at all. This includes 
the large number of non-voters (19) (mostly not registered) among resident 
Paiutes who ~old census numbers, the significant number of resident Paiutes 
(9) who do n~t have census numbers and the 30 percent of the adults (29) not 
resident on the reservation (none of whom were voters, even though some have 
census numbers). 

Voting was mJre common among the smaller northern group and within one large 
family line in the south. The northern group was especially subject to con­
straint to vJte and also includes one family line relatively marginal to the 
San Juan Paiute band. 

The percentage of Paiutes voting consistently was quite low, 18 percent of 
the total ~esident adults. Further, the definition used to measure consis­
tency, only Jne vote in three opportunities in each "span," maximizes the 
degree of consistency indicated. 

The earliest 
involved only 

Paiute voting of any kind was no earlier than 1970 and probably 
a few individuals in the 1970's. Even if Paiute voting were 
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more consistent and wldespread among the band than it lS, the time span for 
which there lS detailed information, 1982-87 is too short for voting by 
itself to indicate consistent political affiliation with the Navajo Tribe. 
There is little other data supporting political affiliation. 

T~e responsl~s contained little additional data bearing on the int:nt and 
understandinq of' the Paiutes in voting. What additional data there was sup­
ported the conclusions in the proposed finding that the Paiutes voted in 
order to o),tain services and because they were constrained to do so rather 
than becaust! they were maintaining a political affiliation with the Navajo 
Tribe. 

Paiute Political Participation in Navajo Chapters 

Proposed Fin~inq 
The proposed finding concluded that the Paiutes did not participate in the 
decision-making processes of local chapters, although they sometimes attended 
chapter meetings as a means of finding out the kinds of actions a~J projects 
planned by the chapter that might affect them (PF:176-77). There was no 
systematic data available on attendance at chapter meetings and ~ittle infor­
mation concerning participation prior to the 1980's. 

Response 
In its response, the Navajo Tribe provided copies of selected minutes of 
chapter meetings from the Tuba City (for 1976-87) and Bodaway-Gap (1965-86) 
chapters, which together include the southern area San Juan Paiutes, the 
Navajo Mounta.in Chapter (1965-86), which covers the northern group and the 
Red Lake Chapter (1978-87), where one San Juan Paiute family is resident. No 
additional data was provided beyond the minutes themselves, which are usually 
quite abbreviated, or about the actions of chapter officials outside of 
meetings. No information was included on attendance of individual Paiutes, 
or Navajos, at these meetings except where an action was initiated by or 
specifically concerned them. The petitioner's response included data con­
cerning most, but not all, of the instances where Paiutes appeared in the 
minutes. 

Description 
Information in the minutes pertaining to possible political participation by 
the Paiutes is discussed in this section of the report. Information 
concerning receipt of Navajo Tribal services is discussed separately, in a 
subsequent s~ction. In reviewing the minutes, instances where an individual 
was incorrectly cited by the Navajo response as Paiute have been excluded 
from conside~ation. Similarly excluded are chapter actions cited by the 
Navajo response which relate generally to one of the areas where Paiutes were 
resident, ~.o., Hidden Springs, Slnce there is no basis to consider that 
these action:; related specifically to the Paiutes as opposed to the popula­
tion of the an~a as a whole, most of whom were Navajos. 

A review of the chapter minutes for the southern two chapters in the years 
between 1965 and 1987 indicates there was no San Juan Paiute participation in 
chapter decillion-making, as far as could be determined from this body of 
information. gxceptions to this are a motion and the seconding of another 
motion at ow:! 1983 meeting by a younger member of the Chee Toney family 
group. Thi!: person has also recel ved services from the chapter more fre­
quently than most and has been employed by the Navajo Tribe (see discussion 

56 

United States Department of the Interior, Office of Federal Acknowledgement SJP-V001-D006 Page 61 of 126 



below}. Also, the names of Evelyn James and Anna ~hiskers are on a list 
attached to a petition supporting a Bodaway-Gap Chapter action in 1981. This 
was explained by the Paiute response as the result of chapter officials 
gathering signatures and promising the Paiutes benefits in return for 
signing. According to the Paiutes they did not receive any benefits and 
therefore ceased what had been a brief practice of signing petitions (FB 
1988:93) . 

In the Navajo Mountain Chapter, the evidence concerning participation was 
less clear-cut, particularly because there were several occurrences of office­
-holding in the past, allover 15 years ago. The chapter minutes indicate 
that one individual was quite active in the chapter in the past. The minutes 
indicate he was elected as time-keeper for a non-chapter project in 1965 and 
nominated for chapter secretary in 1967. Although not elected to the latter 
office, he received a considerable number of votes. He was also made a 
member of the Community Action Council (CAC), secretary to the Navajo Works 
Project Board and Secretary of the CAC. All of these required chapter 
meeting votes. His recorded activity after 1973 waslimited to seconding a 
motion n 198' rhis individuai 1S one of the individuals the proposed 
finding concluded was marginal to the band (PF:165). The Paiute response 
agreed he had been nominated for chapter secretary but denied that he had 
held the two CAC offices listed (FB 1988:95-96). It also argued that the 
timekeeper j~b was with an organization not part of the Navajo Tribe. The 
response contained no details or explanation beyond the denial itself. 

In addition to this individual, Jack Owl, an important Paiute elder, was a 
member of the CAC in 1968, and Richard Greymountain was a health representa­
tive in 1969, both apparently through some kind of community vote or action, 
though not~y a chapter meeting vote recorded in the minutes supplied. The 
only other instances of "participation" reported in the minutes are the 
several instances of disputes brought to the chapter which were discussed 
above, and on'e inquiry by a Paiute about a road. The Paiute response acknowl­
edged Owl hid held a "temporary" CAC position, but stated that when he 
presented Paiute needs in this role, the Navajos took him off (FB 1988:96). 
The response denied that Richard Greymountain had held the position which the 
minutes record him as having held. 

This somewhat greater evidence of Paiute political "partici.ation'· in the 
north, as cmnp;ued with its total absence in the south, is consistent with 
the overall evidence that the Navajo Mountain area is and has been in the 
past a smaller, isolated and more closely knit community than in the south, 
and that the Paiutes at Navajo Mountain have had closer relationships with 
the Navajos there and been more active in voting and receiving services. 
This is also the area where informants indicated that they frequently 
attended meetings to keep informed and felt constrained to vote because of 
pressure from Na'~ajo leaders (see discussion of voting above, PF:176-77). 

In conclusion, the additional evidence provided in response to the proposed 
finding does not indicate that consistent San Juan Paiute participation in 
chapter poli~ical affairs occurred, even at Navajo Mountain where Paiute 
involvement in the chapter organization and the community was the greatest. 
There was l:lttle new evidence of participation except for several instances 
of apparent of:fice-ho1ding at Navajo Mountain over 15 years ago. Most of 
this invo1ve~i an individual marginal to the band. One other instance, that 
of Jack Owl, is consistent with the unsuccessful attempts by the Paiutes 
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after 1969 to be represented within the Navajo Tribal government (see section 
below, "Navajo Tribal Government Questions ... "). 

Navajo Tribal Courts 

Proposed Finliincl 
The proposei finding concluded that the San Juan Paiutes had at times been 
involved in cases within the Navajo Tribal Court system, with a tribal judge 
reporting t:leir involvement was "frequent" (PF:174). It noted that some 
cases were 2atters automatically within the court's jurisldiction, i.e., not 
limited to Navajo tribal members. Among these were inheritance of agricul­
tural and grazing permits and minor criminal offenses. Child custody cases 
were also known to have come before the court. There was an undocumented 
report of the use of the court in about 1975 for a case which, in part, 
involved a dispute between two Paiutes over inheritance of an agricultural 
area. There was little documentation or detailed information available for 
the proposed finding concerning San Juan Paiute involvement in the courts. 

Responses 
The Navajo response to the proposed finding provided copies of cc_~t records 
for 31 civjl cases before the Tuba City District Court of the Navajo Tribe 
which involved Paiutes (TCDC 1962-87). It also provided materials concerning 
alleged criullnal offenses by San Juan Paiute band members from the records of 
the court between 1975 and 1988 (SB 1988k, TCDC 1976, 1977-80). These mate­
rials gave the name, date, and offense charged, but little other information. 

The San Juan Paiute response included a legal analysis taking the position 
that the Navajo Tribal courts had exercised jurisdiction which was not 
limited to members of the Navajo Tribe (Gottschalk and Peregoy 1988). The 
response also offered examples of court records of non-Navajos, i.e., Hopis, 
who had been tried in the Navajo court system. Additional data was provided 
concerning two of the court cases submitted with the Navajo response, one 
involving a dispute between two Paiutes (discussed above) and the other 
several Paiutes' pursuit of civil damages from a Navajo as the result of an 
auto accident. Interview or other information in addition to the court 
record was net supplied by either the Paiutes or the Navajos concerning other 
than the latter two cases. With the exception of these two cases, the Paiute 
response did not provide background data concerning the circumstances of the 
civil or criminal cases, nor what role San Juan Paiute leaders or internal 
Paiute decision-making or support processes may have played. 

Jurisdiction 
The Navajo Court system became a tribal court system in 1958. Previously it 
was a Court of Indian Offenses under the BIA. The Tuba City District Court 
was established in 1962. 

The jurisdiction asserted by the Navajo Tribal court is not limited .~ ·!lbal 
members. According to the pertinent section of the Navajo Tribal Code. as 
amended in 1980, the court asserts jurisdiction over violations of the Law 
and Order CIJde committed by any person within the reservation or other areas 
controlled by the Navajo Tribe, all civil actions in which the defendant is 
an Indian and within the court's territorial jurisdiction, and all civil 
actions in w~ich the defendant (not otherwise qualified) is a resident of the 
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court's territorial jurisdiction (7 NTC § 253). Jurisdiction also includes 
cases involving estates of deceased Indians, whether members of the Navajo 
Tribe or not, regarding property within the court's jurisdiction. 

Criminal Cases 
The Navajo response includes information from Tuba City District Court which 
lists a total of 52 diff~rent Paiutes alleged to have committed what were 
almost exclusively minor criminal offenses (BB 1988e). Those listed are 
drawn from a wide variety of Paiuta families. One or two of the most impor­
tant Paiute elders were involved in a few cases. A disproportionate number 
of the:e alleged offenses were charged against nine or ten individuals. 

The Navajo Tribe's response argues that the significance of the court cases, 
particularly the criminal ones, is that they indicate that the Navajo Tribe 
rather than the Paiutes are setting and maintaining Paiute behavioral stan­
dards (i.e., a political function) (BB 1988a:61-63). The response also 
argues that this illustrates that the Paiutes were not able to maintain such 
standards. With regard to the criminal offenses, the Navajo Tribe is in this 
sense attemptirJ to enforct behavioral standards on the reservation, the 
effect of which on Paiute behavior is unknown. There was no indication it 
was the maj~ determinant of Paiute behavior, since the Paiutes clearly had 
behavioral standards not resulting from the criminal justice system. No new 
data was prov'ided in the Paiute response concerning the criminal cases in 
particular or the maintenance of behavior standards in general. 

Civil Cases 
All of the 31. civil cases occurred between 1962 and 1987, with one exception 
which occurred. earlier. Six of the cases concetned probate of Paiute estates 
and one the estate of a Navajo with a Paiute wife. There were nine cases 
involving child custody and related matters such as name changes, seven of 
them involvin~r the children of one individual Paiute. Five divorce-related 
cases were filed and two paternity cases. The remaining eight were primarily 
civil restitution cases. 

There was no means to determine whether the records of all of the cases 
before the T~,oa City District Court involving Paiutes were included and 
whether the records were complete for those cases SUbmitted. At least one 
Paiute estate probated in the Court, that of leader Alfred Lehi, was not 
included in the records submitted (Harter 1973). 

One case of a dispute between two Paiutes being taken to court was included 
in the court data. This was discussed in detail above, in the section con­
cerning disput.e resolution. The Paiute woman who brought the case also 
accounts for mc,st of the other Paiute involvement in the courts for signifi­
cant dispute se·ttlement. The records of the probate of her mother's estate 
indicate that this woman disputed with her sisters over the estate, sued to 
prevent part of the inheritance from her Navajo husband from going to her 
Navajo sisteI~·ir' -1.aw and also suec1 to recover a bracelet allegedly "stolen" 
by a Navajo relative of her husband. 

The Navajo rEsponse characterizes the civil court cases as demonstrating that 
the San Juar Paiutes as a tribe took no role, and that the Navajo Tribe did 
(BB 1988a:63). Many of these cases. however, involved actions in which the 
court was the required forum regardless of whether the parties were Navajo 
Tribal membels, involved disputes between Navajos and Paiutes which were 
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usually bro~ght in the tribal court by a Navajo, or were formal actions 
required by outside agencies and not limited to Navajo tribal members. 

The estate and divorce cases were required by Navajo law to be tried before 
the tribal court, whose jurisdiction was not limited to tribal members. In 
some instances, formal court actions were required in order for individuals 
to receive their inheritance. The child custody and guardianship cases were 
in part dictated by institutions, e.g., BIA or Navajo Tribal social service 
agencies (FD2). 

In part, the set of seven related cases concerning formal guardianship of the 
children of one family appears to have involved more than automatic agency 
actions. The cases involved neglect which brought the local social service 
agency into play. In addition, the BIA required a formal declaration of 
guardianship in order for minors' funds under the Southern Paiute Judgment 
Fund to be distributed. The San Juan Paiute response provided no specific 
information concerning this set of cases. The court records indicate, 
however, thit at least some non-formal arrangements for child custody and 
support were made by other Paiute family members well prior to the cases 
coming to th~ attention of the social service agencies. 

With the exception of the one dispute case and the estate probates, all of 
the civil ~ases were between Paiutes and Navajos or between Paiutes and a 
Navajo SOCiil agency. Most of the cases between individuals were brought by 
the Navajo party, although in one recent instance several Willow Springs 
Paiutes sought restituti6h from Navajos for damages from an auto accident. A 
disproportionate number of cases involved individuals from the Chee Toney 
group of f.imilies, in part because seven of the court cases were related 
actions con,:erning the guardianship of a single set of children from one of 
these famili·3s. 

Evidence of Tribal Identification 
The Navajo response cites court pleadings and similar documents introduced in 
the civil cases as evidence of declarations by the Paiutes as being Navajo 
Indians (BB 1988c). Documents in some of the cases include language 
identifying the Paiutes involved as "Navajo Indians and residing on the 
reservation" or similar language in statements asserting that the Navajo 
Tribal court bad jurisdiction. 

In about t~o-thirds of the cases where the language appears, it is only 
claimed in th~3 plea of the Navajo plaintiff and not by the Paiute. The lan­
guage does appear in some briefs filed on behalf of Paiutes, especially in 
the child c:ustody related cases, and in two cases brought by the woman who 
brought the internal Paiute dispute to court. It is unclear, even in those 
cases where the "declaration" is by a Paiute, that this is validly the 
expression of tribal identification by the individual~ named or was done 
automaticall~' by the legal representatives involved. There is little 
evidence of Paiute self-identification as Navajo. 

In two case:;, th~ internal dispute case and the Paiutes' auto accident damage 
case, the ])aiutes' brief specifically declared them to be Paiutes. Both of 
these cases o,:curred in the past few years. 
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Summary 
Much more d~tailed information concerning San Juan Paiute involvement with 
Navajo courts was provided with the response than had been available for the 
proposed findlng. The information amplifieci and provided more detail con­
cerning Paiute involvement. but largely confirmed the conclusions in the 
proposed fin~lng that that involvement did not affect Paiute political 
processes and d.id not occur because the Paiutes were members of the Navajo 
Tribe. 

Grazing and Agricultural Permits 

The proposed finding concluded that the grazing and agricultural permit 
systems, although at present largely controlled by the Navajo Tribe. are 
still partially controlled by the BIA (PF:175). It also concluded that the 
system still includes non-Navajos (Hopis as well as Paiutes). as it did when 
originally established in the 1930's. No significant new information con­
cerning grazing and agricultural permits and their handling was submitted 
except for the materials already discussed ui,der chapter and triLal court 
records. These do not contradict the conclusion in the proposed finding that 
the grazing and agricultural permit systems were a carryover from the Bureau­
developed system. 

Provi~io~ of Services Through Chapters and Tribal Government 

ProposE.d FindinLand Responses 
The proposed finding stated that a detailed examination was not made of the 
records of the Navajo Tribe concerning provision of services to Paiutes with 
census numbers (PF:174). The proposed finding concluded that at least some 
Paiutes partil:ipated at times in Federal programs administered by the Navajo 
Tribe such as social services. The proposed finding also concluded that. 
"based on th,~ limited available data, in a few cases Paiutes have gotten 
services which appear to be limited to Navajo tribal members, such as home­
site leases, housing," and the chapter program of employment for a limited 
number of days (PF:1974). It noted that some services may have been received 
indirectly, tllfough Navajo spouses. It was not determined if the Paiutes had 
participated at a different rate than the Navajos. 

Considerably ~)re detailed records were supplied by the Navajo Tribe as part 
of their response. covering. with varying degree of completeness, the 20 year 
period betweerl 1967 and 1987 (BB 198Bf, 1988g, 1988h, 1988i. 1988j, 198Bm, 
Division of (~ild Development 1983-87. Navajo Mountain Senior Citizen's 
Center n.d. ~ee also chapter minutes). The Paiute response provided some 
information corlcerning these records. based on interviews (FB 1988: 89-94) . 

The review below primarily focuses on the receipt of services which are 
limited to m€![~bers of the Navajo Tribe as opposed to those Federal programs 
administered t,y the Navajo Tribe which are open either to any resident Indian 
regardless of tribal affiliation or resident individual. The latter include 
General Assistance, Vomen and Infant Children (VIC), and Headstart. 

Benefits Receiv.!~d Through Local Chapter~ 
The chapter minutes list some individual Paiutes as included in actions where 
it was voted to provide assistance and benefits to specific chapter members. 
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These services are distinguished here from other instances of chapter-­
connected sE~rvices because they are more clearly based on apparent acceptance 
of individual Paiutes as chapter members. by virtue of the chapter voting 
them services generally limited to chapter members. 

Additional data on receipt of services through chapters was provided by the 
Navajo response from miscellan p 0us records other than chapter minutes (BB 
1988t, 1988g, 1988j, 1988m). These records are mixed, do not cover all 
years, and vary between chapters. The basis for providing the service is not 
stated, nor is it indicated whether a community vote was involved. These 
record~ were reviewed for information on services and benefits generally 
limited to chapter members and therefore most relevant to the question of 
acceptance ct Paiutes as members of the Navajo Tribe, regardless of whether 
the source of funds was tribal, Federal or other. Comparisons between 
chapters are only approximate because of differences in the extent of records 
submitted for different chapters. 

In the Navajo Mountain Chapter minutes, most instances of voting services and 
benetits for Foiutes were ~etween 1968 and 1972 and between 1983 and 1986 
(Navajo Mountain Chapter 1965-86). Between 1968 and 1983, the minutes show 
Jack Owl a.s being voted assistance or a job position (or nominated for one) 
three times, Richard Greymountain six times (four in 1980), Mercy Whiskers 
twice and Bessie Owl once. From 1983 to 1986, six or seven Paiutes are 
listed for items such as emergency payments for hay, house wiring and the 
like. Ned alnd Edith Kj..ng are listed for new housing and a homesite lease, 
and one other Paiute is listed for a homesite lease. 

The only N,lvajo Mountain Chapter benefits and services on record other than 
in chapter minutes were in materials submitted previous to the proposed 
finding (Shepardson 1960-62). These show regular inclusion of two of the 
Owls in hi:ing for road work in 1960 and 1961, apparently through the 
chapter. 

The Paiutes ill the southern two chapters, a larger group than in the north, 
received cOllsiderably less assistance and benefits, consistent with their 
overall lesser amount of involvement of any kind. Chapter minutes listed 
home improvements for five individuals or couples (one a Paiute-Navajo 
marriage) bl!tween 1976 and 1980, food, coal or wood assistance to two indi­
viduals in 1980 and a community health representative job to one individual 
in 1978 (Bc)daway-Gap Chapter 1965-86, Tuba City Chapter 1976-87). These 
services wen~ provided to members of both major Paiute family groups in the 
south. 

In the south, the other records show three additional individuals beyond 
those listet in the chapter minutes as having received chapter services. 
Grace Lehi, who has no census number, participated in the chapter 10-days 
work prograDI in 1964 and two other Paiutes participated in the 1970's (BB 
1988f, 1988g, ]QR8m:l0729). Three of the elder individuals from the Chee 
Tony line were listed as receiving wood (for fuel) from the chapter in 1986 
and again in ~987, with one other individual receiving this in 1986 (BB 
1988g) . Ir addition, records of the Tuba City Chapter Support Services 
Department ~which apparently assists with employment, social services. and 
the like) sbow one individual utilizing the department regularly between 1986 
and 1988, &nd single inquiries from one or two other individuals during that 
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interval (BB 1988j). There was no equivalent data for the other chapters, 
which may not have this program. 

There is onl~ one Paiute family 1roup at Red Lake Chapter, and chapter 
minutes were only provided for 1978 to 1987 (Red Lake Chapter 1978-87). 
There was no jnformation other than from the minutes. Three individuals were 
included in chapter work projects or were nominated for jobs of one kind or 
another. MOLey was provided for a Navajo curing ceremony for one and note 
taken of his subsequent death. The funeral expenses for another Paiute were 
also paid. Uo offices were held or meeting participation shown, although a 
Navajo-Paiute couple signed two petitions. 

The Paiutes l'I~sponded to this material in some detail, although a few 
specific item~ ~rere not commented upon (FB 1988:89-96). The response, based 
on interviews with individual Paiutes, denies the correctness of many of the 
actions listed in the chapter minutes and states that in other instances 
benefits voted were never received. 

Concerning empioyment, the response stated that the Paiutes "take what they 
can get to survive." According to the response, the Paiutes at Navajo 
Mountain denied that Ned King had held two of the offices listed, and that 
Jack Owl had bE!en a foreman. The response contained no details or explana­
tion beyond the denials themselves. The response alsostated that Richard 
Greymountain's f.lmily had denied that he had held the employment positions 
the chapter mlnutes showed him as holding. Regarding housing and other bene­
fits listed In the north and south, the Paiutes denied receiving it in most 
instances, though, according to their statements, the Navajos on the same 
assistance li!lts did receive it. The petitioner's response did not deny that 
the chapters had voted for assistance in these various instances, however. 
There was no way to clarify the differences between the chapter records and 
the Paiutes' responses to them. The information in the chapter records con­
cerning receipt of assistance has been treated here as essentially correct. 

Tribal Homesit'L~:!ases 
Homesite leases require chapter approval as well as approval by the Navajo 
Tribal governaent. The Navajo Tribal code (16 NTC § 854) allows leases to 
non-members only if there is a determination that there is some special bene­
fit to the tribe or the reservation. Materials submitted by the Navajo Tribe 
in response to the San Juan petition before the proposed finding listed three 
homesite lease approvals, all in the south (BS 1988a:23). All, however, were 
families in ~hich the spouse was Navajo. Although not commented on by the 
present Navaj., response, the records submitted by the Navajo Tribe in 
response to the proposed finding indicate that two Paiute families (in which 
the spouse wa; not Navajo) received homesite lease approvals in 1986 from the 
Navajo Mountain chapter (Navajo Mountain Chapter 1965-86). 

Tribal Employm',~nt 
The Navajo response provided 
employment of individuals who 
large number of individuals were 

particularly detailed information -~ -=rning 
were San Juan Paiutes in various proarams. A 
listed (BB 1988f, 1988g, 1988m). 

Most individuals were participating in programs which were part of the 
General Assistance program. This is a social service program which was admin­
istered by the BIA until 1981. Although now administered by the Navajo 
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Trihe, it is still carried out under Bureau guidelines which provide for it 
to be offered to any resident Indian who is enrolled in a recognized tribe. 
Most Paiutes~orked for TWEP (Tribal Work Experience Program), which func­
tioned between 1973 to 1977, and TAPP (Tribal Assistance and Projects 
Program), w~ich apparently functioned from 1978 to 1980. To receive general 
assistance, able-bodied individuals had to reg'llarly seek work experience 
through thes~ programs (13 NTC § 3901) (BB 1988m). 

Eleven Paiutes, including two without census numbers, participated in these 
programs (BB 1988f, 1988m). A couple of jobs in these or the other programs 
were with th~ chapter organizations or other Navajo tribal offices. 

TWEP, accorliinq to the Navajo Tribal Code (13 NTC § 3901), was to "provide 
meaningful ~ork or employment experience for unemployed-employable heads of 
households" who were eligible for General Assistance. To be included, an 
individual had to be "an enrolled Indian," not limited as to tribe, resident 
on the Navajo Reservation. A similar program in which Paiutes participated 
was JTPA (,Job Training Partnership Act of 1982), for which six Paiutes were 
listed as llaving participated between 1984 and 1987. Several other appar­
ently similar Federal programs for employment assistance, for which little 
information was provided, employed one or two Paiutes each between 1965 and 
1987. The!le were Public Yorks, PEP, Office of Navajo Economic Opportunity 
(OEO), Nava~o Youth Opportunity Program (NYOP) and Navajo Department of Labor 
(NDOL) . 

There were two San Jua~ Paiutes who at one time were permanently employed 
with the Navajo Tribe, i.e., not through an employment assistance program or 
in temporarr employment. The proposed finding·had concluded only one Paiute 
had been p~rmanently employed by the Navajo Tribe (PF:17S). The additional 
records shov this individual has also held several other permanent positions 
(Tuba City Chapter Minutes 1976-87). From the Chee Toney family line, she 
was also the only Paiute recorded as participating at a chapter meeting in 
the south. Another individual, also from the Chee Toney group, was appointed 
community health representative by the Tuba City Chapter in 1978. 

Overall, there were only a few instances, involving two individuals, of 
employment 1:)' the Navajo Tribe (outside of chapter 10-day work programs) of a 
sort which might indicate tribal membership status. It could not be con­
firmed, however, that the jobs were provided because the individuals were 
considered tribal members. All of the other employment listed was in connec­
tion with Federal social service programs, administered in part or, in later 
years, wholly, by the Navajo Tribe. However, given the scarcity of jobs in 
this area, and the low social status of the Paiutes, it is unlikely that many 
of them would have received permanent tribal jobs regardless of whether they 
were viewed as members or'not. 

Miscellaneous_Tribal Programs 
Materials were submitted on several other programs, which appeared to be 
Federal programs ~~hlinistered by the Navajo Tribe. The Navajo response 
resubmited previously submitted materials showing three Paiutes served by the 
WIC (Women and Infant Children) program. The Navajo Tribe administers this 
Federal program and states that it is open to all women, infants and children 
(meeting age and need guidelines) resident on or adjacent to the Navajo 
Reservation (BB 1988m:12393). Also resubmitted without significant change 
was a list of those receiving donated roods in 1984, three of whom were 
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Paiutes. This also appears to be a tribally-administered Federal program not 
limited to tribal members. 

Two individualf: were on the Navajo Tribal Clothing list, which appears to be 
the same program as the earlier General Assistance School Clothing Allowance 
program adminjstered through BIA Social Services (BB 1988h, 1988m:12565). 
These two, plt: three other Paiute children, were also listed as being served 
in 1986 by the Navajo Division of Child Development which operates as the 
equivalent of, and under the guidelines of, the Federal Headstart Program 
(Division of N~.vajo Child Development 1983-87). 

One individual (who was also receiving other chapter services) held a card to 
gather coal. There was no information on the basis for receiving these cards 
(SB 1988i). 

San Juan Pailltes were on lists (dating approximately 1984-6) of eligible 
clients for ~enior citizens programs at both the Tuba City and Navajo 
Mountain chap1:ers. The Navajo response included some materials which had 
been previou~ly submitted, along with some additional docu~~nts (BB 
1985b:Exh. 0, Navajo Mountain Senior Citizens Center n.d.). No information 
was provided concerning who was actually served, and "ethnic" c~tegories on 
one list ind~cate that non-Indians were included. Previous Paiute responses 
(to materials submitted by the Navajo Tribe before the proposed finding) have 
claimed that the Paiutes were turned away from the Tuba City senior Citizens 
Center. 

Services Summal:k'...Jlnd Overview 
Some services Ijf a kind normally limited to tribal members have been received 
by the San Jllan Paiutes over an approximately 20-year span up to 1986, which 
is essentially the latest date for which information was available. Although 
the records ilre limited, the information in them indicates there has been 
some receipt of membership services by the Paiutes through the chapters, 
though infreq1lently and not consistently. These have been received more in 
recent years anci much more by some famili~s than by others. A comparison 
with the rates of receipt by Navajos was not possible (cf. below). Periods 
of time with nt) recorded member services for any Paiute in a given chapter 
are as long as five years. 

There was Ilttle recorded participation in chapter services in the south. 
Services in ~be south were infrequent and bunched in a small interval of 
years. No services are recorded for the Paiutes from the Bodaway-Gap Chapter 
between 1965 and 1975 in the minutes submitted with the Navajo response (no 
records were submitted for the Tuba City chapter in this period). All of the 
services recorded in chapter minutes, resulting from a chapter meeting vote, 
were between L976 and 1980. Other records show services in 1986 and 1987 (BB 
1988f, 198~g). Much of the services consisted of food, coal and wood pro­
vided by chapters to the poorest families. 

Relatively more services were received by Paiute residents of the Navajo 
Mountain community than by the Paiutes resident in the southern two 
chapters. However, even at Navajo Mountain, with the exception of one indi­
vidual, there were no services recorded between 1974 and 1983. Several 
individuals there are shown in the records as receiving one or another ser­
vice in the years previous to 1974 and many between 1983 and 1986 (Navajo 
Mountain Chapter 1965-86). The largest amount was in 1985-6. 
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Several memters of the one San Juan Paiute family at Red Lake have received 
several ite~s of service, between 1978 and 1980 and in 1986-7 (Red Lake 
Chapter Minutes 1978-87). 

from 1969 tc 1972, when there was particular controversy over San Juan Paiute 
membership and services (see discussion below), there is no record of 
services received in the south. However, records for only one of the two 
sotithern chapters were submitted for this period. At Navajo Mountain there 
were a few instances of being voted services in 1969 and two or three in 1970 
to 1972. 

Only the Pliutes permanently resident on the Navajo Reservation received any 
services. Approximately 30 percent of the band is resident elsewhere. The 
northern group is significantly smaller than the southern one, with about 40 
resident Pa~utes. Two of the family groups there are largely non-resident or 
only season<llly resident during the farming season. About 60 to 70 people 
are resident in the south. The one family at Red Lake Chapter consists of 
about 11 people. 

It is not possible to accurately compare San Juan Paiute rates of recelvlng 
services with those of the local Navajos. Comparable data on numbers and 
economic cil"cumstances of local Navajos were not available, nor were there 
records on tlOW many Navajos had received what services. Further, the records 
were not c(lrnplete, since only selected chapter minutes were submitted and no 
chapter min~tes for Tuba City Chapter were submitted for the years prior to 
1975. 

It is furt~er not entirely clear that the basis of voting some services was 
entirely that: of tribal membership as opposed to residence in a small rural 
community where the Paiutes have a long history and often some kinship ties. 
At least onE! individual who participated in the 10-day work program did not 
have a census number (see above). In another instance, an individual was 
reportedly wa.iting to see if the "Navajos" would allow him to participate in 
this program (BB 1988m). 

Overall, memt,er services have not been regularly or consistently received by 
Paiutes. The available record does not clearly indicate either that the 
Paiutes have been treated as members of the Navajo Tribe for t~~se purposes 
or that the~ have been completely rejected. In part this is because even 
when they have gotten services, it has occurred in a context where the 
Paiutes have clearly been socially dlstinguished, their legitimacy as members 
has been questioned and where there has been considerable local opinion ques­
tioning whet~er they should get services (PF:163). Statements in the Paiute 
response (FB 1988:82-86) and elsewhere that the Paiutes had been discrim­
inated against in receiving services could not be verified. 

COl}clusions Concerning Participation in the Navajo Tribe 

General Conclusions 
There is li:tlle evidence of significant Navajo influence on internal polit­
ical prOCeSSf!.S of the San Juan Paiutes and the Paiutes have remained a 
distinct social !1roup. 
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There is li~tle evidence of significant political participation by the San 
Juan Paiutes in the Navajo Tribe. There has been some voting in Navajo elec­
tions after 1970, but 60 percent of the resident Paiutes have not voted, and 
only 20 per':ent voted consistently during the six-year period for which 
detailed recl)rds were available. Consistent political participation, e.g., 
in chapter political affairs, has not occurred. 

While there has been some participation of a significant kind by San Juan 
Paiutes in Navajo tribal institutions, this has been only to a very limited 
degree, not I:~nsistent, and largely very recent. Historically, what involve­
ment there nas been has occurred only in the past 10 to 20 years. During 
that time thl~re has been a significant question by the Navajos concerning the 
legitimacy oE that participation and of Paiute legitimacy as members of the 
Navajo Tribe in a political sense. There is considerable indication that 
Paiute parti,:ipation has been the result of the pressure of circumstances and 
necessity rather than being viewed by the Paiutes as a means of becoming part 
of the Nava,jo Tribe. Much of what involvement there has been is accounted 
for by limited portions of the band, i.e., the band's membership is not 
uniformly involved. While some Paiutes have received some services limited 
to Navajo tribal members, this has been infrequent and inconsistent. The 
record is m:lxed and does not clearly indicate that the Pai,ute~ ~,ave been 
treated as Ilembers nor that they have been completely rejected as members. 
This, in part, is because even when services have been received, it has been 
in a context where the Paiutes have clearly been socially distinguished and 
their legitimacy as ~embers and eligibility for services has been 
questioned. Many of the San Juan Paiutes, about 35 percent, are not 
permanently resident on-reservation and are not involved at all in Navajo 
Tribal instituticms. 

Discussion 
Paiute receipt of services of a kind normally limited to tribal members over 
the approximately 20-year span up to 1986 has been infrequent rather than 
regular or C:1::>nsistent. These services have largely been through the 
chapters. l~re ,have been received in recent years than previously and much 
more by some families than others. A comparison with the rates of receipt by 
Navajos was not possible. Services in the south were infrequent and bunched 
in two smal~ intervals of years within the 20-year span. Services at Navajo 
Mountain were a little more frequent than in the south, though with the excep­
tion of one individual, there were no services recorded between 1974 and 
1983. 

Consistent ~)litical participation, e.g., in chapter political affairs, has 
not occurred. This is true even at Navajo Mountain where Paiute voting and 
other kinds I::>f involvement with the chapter was greater than in the southern 
area. 

Sixty percent of the resident Paiutes and 73 percent of the overall band did 
not vote dur~ng the six-year period (1982-87) for which detailed rer~- - were 
available. Only a small portion of the resident Paiutes, less than 
20percent, aud a smaller portion of the overall group, have voted consis­
tently. Pa:,·~tl~ voting occurred no earlier than 1970 and probably involved 
only a few iw1i1Tiduals in the 1970' s. Voting is the most broadly distributed 
as well as thl~ strongest, least ambiguous evidence of defacto Navajo Tribal 
acceptance of the Paiutes members. 
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Voting occurs in the context of almost no other evidence of political partici­
pation in Navajo political institutions and evidence of continuing uncer­
tainty of the legitimacy of Paiutes having Navajo membership rights. The 
limited available evidence indicates that Paiutes have to some extent voted 
because of local community pressures, rather than an intent to affiliate 
politically. It has been viewed by them at tlmes as an attempt, unsuccess­
fully, to be represented in the Navajo system. The Paiutes argue that, given 
especially the history of their relations with the Navajo Tribal government, 
voting represents a pragmatic action, resulting at least in part from 
constraint, such as threat of loss of services. 

There were some differences within the Paiute membership as to the degree of 
participation in Navajo tribal institutions. The smaller northern group at 
Navajo Mountain has had some degree of participation and acceptance, though 
by no means complete or consistent. The larger southern group has had no 
more than occasional participation or acceptance. The resident population in 
the south consitutes about 40 percent of the band, versus about 20 percent in 
the north. .~bout 35 percent of the band is not permanently resident 
on-reservation ~nd not involved at all in Navajo Tribal institutions. 

Overall, the Navajo Mountain area has had more numerous and mo~: consistent 
services than the south, and also has had a small amount of political partici­
pation (excluding the one marginal individual) where the south has had none. 

A relatively high percentage in the south have not been registered or voted 
in Navajo elections, and very few have received membership services. Most of 
the voting and services are accounted for by one family group which is 
relatively ~cculturated to Navajo culture and apparently has more active 
kinship ties with local Navajos. Even this group has not participated very 
much, altho~gh they vote more frequently than most of the Paiutes. There was 
no evidence that this family group was otherwise any more politically 
involved wit~ the Navajo Tribe than the rest of the Paiutes in the south. 

The Navajo Mountain Paiutes have had a significantly higher percentage of 
voting than in the south and overall a greater likelihood ot being voted 
services. Some, but not all of the important services were accounted for by 
one individ~al marginal to the band. This difference from the south is con­
sistent with the closer ties that the Navajo Mountain group appears to have 
maintained ~it:n the local Navajos. Navajo Mountain is, nonetheless, the area 
of greater Navajo-Paiute conflict over resources. 

A major portion of the "participation" cited in the Navajo Tribe's response 
to the proposed finding referred to services through programs which were 
administered by the tribe but were not limited to tribal members or to civil 
or criminal actions in Navajo Tribal Court in matters in which the court has 
jurisdiction o'~er Indians or other residents, regardless of tribal member­
ship. Many of the court actions were not brought by the Paiutes but by 
individual ~avajos or were required by the actions of BIA n" tribal 
agencles. Similarly, some of the chapter actions cited in the Navajo 
response were brought by Navajos in forums controlled by the ~avajo Tribe but 
on matters not exclusive to tribal members (e.g., grazing permits). 

To a significant degree, the Paiute and Navajo responses lacked detailed data 
to fully describe the nature and circumstances of the Paiute involvement with 

68 

United States Department of the Interior, Office of Federal Acknowledgement SJP-V001-D006 Page 73 of 126 



Navajo tribal institutions indicated by the written record. By and large, 
only written records were provided with the Navajo response. Chapter minutes 
by their nature provided limited information. The completeness of the 
selected tribal court and chapter records provided could not be determined. 
Voting records were the most complete. No records were submitted of grazing 
and land boards, which would be the first level of dispute resolution hjof 
these matters in the present system. In addition, no interview information 
with chapter or other tribal officials or influential Navajo chapter members 
was presented to add to or more clearly explain the information in court and 
chapter recorCis. The Paiute response included some, though limited, informa­
tion from intE'rviews with Paiutes concerning the participation or the lack of 
it indicated in the records, and the circumstances of it. 

Navajo Chapter and Tribal Resolutions 

Proposed Findir~ 
Before the proposed finding, resolutions denying discrimination and affirming 
tribal membelf:hip for "those individuals enrolled in the Navaje. Tribe" (or 
similar lang~age) were recei.ed from the Navajo Mountain and Tuba City 
Chapters and the Navajo Tribal Council. The proposed finding concluded that 
these resolutions were passed in response to the issues raised by the San 
Juan Paiutes acknowledgment petition and the Paiutes' attempt to intervene in 
the Sidney ~> Zah (now Sidney!. Haskie) litigation case and thus did not 
necessarily Iepresent the previous views of these governing bodies (PF:xv, 
xvi, 78-9, 90l. 

Response 
Additional resolutions, similar to the earlier ones, were submitted with the 
Navajo Tribe s response. These were a second resolution from the Navajo 
Mountain Chapter, passed in 1987, and a resolution from the Bodaway-Gap 
chapter, passed in 1988, as well as 1987 resolutions from the District Two 
Council and th'e Cameron and Tonalea Chapters. 

The 1985 Navajo Tribal Council resolution "reaffirms that all individuals 
named in the Evelyn James petition who are enrolled in the Navajo Tribe have 
the same rights and responsibilities as all other Tribal members." No discus­
sion or definition of what "enrolled" meant or who was not included as 
enrolled was provided. Similar language appears in the 1985 Navajo Mountain 
and 1982 Tuba City Chapter resolutions. The Bodaway-Gap Chapter resolution 
declares that the members of the "Evelyn James group" are Navajo Indians. 
The 1987 Navajo Mountain resolution does not mention tribal membership but 
declares that all members of the community receive equal consideration with­
out regard to the "origin, race and descendent (sic) of the individua1. .. " 

The additional resolutions and other, related new evidence submitted with the 
Navajo response are not consistent with the available evidence that the 
Navajo tribal government and the local Navajo communities have in the past 
questioned whether the Paiutes were legitimately members of the Navajo 
Tribe. They do not provide strong evidence of collective acceptance of the 
Paiutes by the Tribal governing body. They were passed in response to the 
Paiutes' acknowledgment petition and intervention in the Sidney!. Haskie 
litigation, where there is a clear advantage to declaring the Paiutes 
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members. They are not entitled to conclusive weight, given the past history 
of questions about Paiute membership, the lack of a clear-cut enrollment 
process, and the distinct character of the Paiutes. 

The resolutions and the descriptive characterizations of the Paiutes in them 
are not consistent with the overwhelming evidence that the Paiutes were con­
sidered socia~~y distinct from Navajos (see section above on Navajo-Paiute 
distinctions) . The minutes of a special Navajo Mountain Chapter (1987) 
meeting in connection with that chapter's second resolution are consistent 
with the proposed finding's description of the Paiutes' position within that 
community insofar as their being a clearly distinguished body of people with 
close relatlonships with the Navajos. Considerable specific detail is 
given. St~tements of individuals reported in the minutes denied that 
services had been refused the Paiutes, however. 

~!~~iQ Tribal Government Questions Concerning Legitimacy 
of the Paiutes as Members 

Questions have been raised at various times by the Navajo Tribal government 
or tribal o:Ehcials concerning the presence of Paiutes on the "~'avajo Roll." 
These began ilS early as 1953 when the Navajo Tribe was first adopting legisla­
tion concerrdn~r tribal membership and occurred as late as 1984. Navajo 
government actions can be divided into actions directly relating to the 
census and the issuance ot census numbers and other tribal government actions 
related to tribal membership. Actions directly relating to the roll, etc., 
e.g., disentollment of some Paiutes, are discussed in the sections describing 
the Navajo r(,l1 and how census numbers are issued. 

The questio~s raised in 1953-4, when a system of tribal membership was first 
begun, are described in detail in the subsequent section on the "Navajo 
Tribal Roll," as well as having been discussed in the proposed finding 
CPF:1?1, 211-13). There is no evidence concerning whether questions were 
raised betwee~n 1955 and 1969. A reference by the Navajo Mountain school 
teacher, Eubanks, in 1960 to her concern that the Navajo Tribe wanted the 
Paiutes "off the roll" appears to refer to 1954, when the "Tallsalt census" 
of Paiutes was made at Navajo Mountain (Shepardson 1960-62, PF:19?). It 
cannot be spp~ifically dated, and may refer to 1960 as well (see PF:62). 

Questions were raised between 1969 and 1972 about the Paiutes having census 
numbers and recelvlng services. Specific factors which led to these 
questions being raised were the passage of legislation in 1968 authorizing 
payment of the Southern Paiute Judgment Fund, Hopi-Navajo conflict over the 
ownership of the Western Navajo reservation, and the death of the traditional 
San Juan leider Alfred Lehi in April 1969. The general growth of Navajo 
Tribal gov~r~ment institutions and the tribe's increased control of Federal 
programs formerly administered by the B1A provided a different context to 
holding Navaj'J "census numbers" in 1969 t'1an there had been 15 years before. 

Legislative authorization for payment of the Southern Paiute Judgment Fund 
was passed in October 1968. First actions to contact the San Juan Paiutes 
concerning tlleir possible eligibility, probably through the Kaibab Tribe, 
were as early as November 1968. DNA-Peoples Legal Services at Tuba City 
became involved in the case in 1969. Several meetings were held, including a 
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public one at Tuba City in October 1969 called by the BIA where the Kaibabs 
helped identify the San Juan as eligible for the payment (PF:68-70). 

At the same time. the San Juan Paiutes also asserted that the Navajos were 
taking their historic land (Pikyavit 1969). The claims of the Paiutes to 
land. the a;sertion of themselves as Paiutes. and the likelihood that they 
would receiv~ - s·ubstantial payment which the local Navajos would not receive 
raised among the local Navajos the issue of the legitimacy of the Paiutes 
(Mowrer 19711. This issue is still cited by local Navajos (FD). The land 
issue was a sl~nsitive one because of the on-going Navajo dispute with the 
Hopis over I)wnership of the land in the Western Navajo Reservation area 
(PF:70-75) . In October 1969. a lawyer involved in the Southern Paiute claims 
case noted :hat "there may be some dispute regarding the rights of the 
Paiutes at llillow Springs to their land" (Stewart 1969). The Navajos evi­
dently conta,:ted leader Alfred Lehi (who died in April 1969) concerning 
inclusion of Pcliute funds from the judgment with Navajo Tribal funds. Lehi 
rejected this (FB 1988:30). 

San Jual Pa:Lut·-~· :act with DNA be..:aus~ of the the Southern Paiute Judgment 
Fund apparently led to an awareness that DNA could also serve as a vehicle to 
greater accens to services (FB 1988:32, Bunte and Franklin 1987:202-3, 
206-7). At more or less the same time. the Paiute leaders who succeeded 
traditionalist leader Alfred Lehi took a more activist approach to relation­
ships with thu Navajo tribal government and non-Indians (PF:150). 

Apparently triggered by the anticipated Southern Paiute Judgment Fund pay­
ments. considerable question was raised between 1969 and 1972 concerning the 
Paiutes. Th,~ proposed finding discusses these events in detail (PF: 69, 
130). In Ilecember 1969, DNA became involved with the Paiutes on this issue 
because the Paiutes were reportedly being denied tribal welfare services 
(which included surplus commodities). The reported reason was "because few 
had census Ilumbers" according to one Paiute at the time (Withers 1969). In 
February 1970. Ralph Castro, a Kaibab Paiute who was helping the San Juan 
Paiutes get commodities, reported that the Navajo Tribe told him that because 
the Paiutes had no census numbers it would not help them (Castro 1970). It 
was not posnible from the available data to determine if the Paiutes were 
denied any tribal services in the years immediately preceding 1969 because 
they were nClt Navajos and not considered members of the Navajo ~ribe. There 
is scattered evidence of them receiving some tribal services (see discussion 
services belo~). 

"Commodities" hE~re refers to the surplus commodities program, first estab­
lished as a Navajo Tribal program in 1957, but in fact a Federal (Department 
of Agriculture) program to the states. operated by the Navajo Tribe under 
Arizona State standards (Young 1961:227. 341-43). It nonetheless appears to 
have been treated by the Navajo Tribe as a tribal program rather than a 
Federal or State program operated by the Tribe. DNA subsequently arranged 
for the Pail.tes to get commodities at nearby Moencopi Pueblo, through the 
Hopi Tribe (Ward 1971). 

Contrary to the statements made at the time. a review of the available evi­
dence indicatE!s that most of the Paiutes at Willow Springs at the time did 
have census numbers. At least two of the Willow Springs Paiutes. 
Anna Whisker~ {with a census number} and her sister Grace Lehi (without a 
census numbeI;' had been receiving surplus commodities for an indeterminate 
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time befort: December 1969 (BB 1988m). The records available for the final 
determination did not allow a determination whether other Willow Springs 
Paiutes had been receiving surplus commodities up to that time. 

It appears, therefore, that the Navajo Tribe at this point, late 1969 through 
1971, denit:d the eligibility of the Paiutes to receive tribal services even 
though the~' ha,:: census numbers 3nd had previously been receiving some 
services. The references to Paiutes "not having census numbers" appears to 
be a blanket denial of legitimacy which encompassed those who had census 
numbers as well as those who did not. This was also probably related to the 
question o~ their right to Agency as well as tribal seLvices. The Agency 
SuperintendEmt in 1971 is quoted as saying "The Navajo tribe is no longer 
issuing celis us numbers to the Paiutes," as if the tribe had decided that the 
Paiutes should not have been issued the ones in the past. One of the DNA 
attorneys lnvolved with the commodities question recently commented that she 
believed tbat the denial was because the people were Paiutes, that the 
"census number thing was thrown up as a ruse," and that she did not think the 
people with census numbers had gotten commodities (FB 1988:34). 

The Tuba C:,ty Agency's position in this era (1969-72) is less clear. The 
Paiute res~onse claims that before 1971 the Paiutes were u~~~le to get 
services flam the BIA Social Services Office. There is no indication in the 
General Assistance (BIA Social Services) records that Paiutes were denied 
services because of their status or assumed status (BB 1988m). The records 
submitted with the Navajo response only show one family receiving General 
Assistance before 1969. The records available for this early period, 
however, may not be complete. Except for one individual, all of the records 
pertain to the period from late 1969 up to 1984. The State welfare system 
had primary responsibility for welfare benefits in this era, i.e., BIA 
General Assistance was only available if the person was ineligible for State 
benefits (Young 1961:341-43). The BIA Social Services records, the main 
source of information available, indicate that in the years after 1969 a 
number of Faiutes were recelvlng benefits through the State system before 
they began to get General Assistance from the BIA. These records also indi­
cates that the State Welfare system workers were directly involved with the 
Paiutes in 1969 (see also FB 1988:30-31). 

Beginning several years previous to 1969, Paiutes without census numbers were 
assigned "temporary numbers" by the Agency so that they could receive 
services (FD2). The BIA Social Service records in subsequent years fre­
quently, though not universally, noted even those with regular census numbers 
as Paiute. 

Though there is no good evidence that Paiutes began to be denied services on 
the basis that they were not members of the Navajo Tribe, the recoids of the 
conflict ov,er commodities indicates some confusion on the Agency's part in 
1969 as to the eligibility of the Paiutes. The agency superintendent stated 
in 1971 th~t he had a "tendency to overlook these individuals' ~+ '·us as 
Paiutes and gave them the same help he gave a Navajo" (Mowrer 1971). This 
supports the likelihood that their eligibility had been in question on the 
Agency's part as well as the Navajo Tribe's and that service eligibility was 
now to some degree being viewed as based on membership in the Navajo Trlbe, 
and the Paiutles were no longer viewed as an Agency tribe (Withers 1969, Ward 
1971) . 
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Indirect evidence of the Navajo Tribe's position was the Paiute leader's 
statement in 1971 that even though they voted the Navajo Tribe "[doesn't] 
include us in their tribal government" (Mowrer 1971). 

The chapter rr.inutes supplied with the Navajo response added some significant 
new information on these questions. In February 1972, Paiute Indians were 
"presented" te, a Bodaway-G:lp Chapter meeting and a resolution "for these 
Indians to have and have a right to the Census Numbers" was passed by a vote 
of 40 to 7 (Eodaway-Gap Chapter 1972). The opposition was noted as "because 
if the Navajos start glvlng out the census numbers to other Indians (sic) 
tribes." all other tribes would ask for them. Bodaway-Gap Chapter minutes 
from 1984 identified these as "Hidden Springs" (i.e., Willow Springs) 
Paiutes, stating that they had come to the chapter asking "to become members 
of the Navajo Tribe and to have census numbers" (Bodaway-Gap Chapter 
1965-86) . Since most of the Paiutes had census numbers in 1972, the wording 
of the 1972 resolution appears to relate to the legitimacy of the Paiutes' 
already having numbers as much as to legitimizing issuance of census numbers 
to additional Paiutes. 

This information is consistent with the proposed finding's conclusion con­
cerning this p.ra that the Paiutes were considered distinct and there was some 
question whether they should have the numbers. It also indicates, as does 
other evidence, that there was community support, if somewhat divided, for 
them to have the numbers. The 1972 minutes do not indicate that the Paiutes 
wanted to be members of the Navajo Tribe per se nor that the chapter passed 
the resolution because they considered the Paiutes to be members. 

The San Juan Paiutes were again brought to the attention of the Navajo Tribal 
government in late 1971 or early 1972, with the introduction of the proposed 
Hopi-Navajo Settlement Act, legislation to settle the Hopi-Navajo land dis­
pute. This legislation, primarily concerned with division of land on the 
former Hopi Executive Order Reservation, also contained language allowing for 
the filing of litigation concerning the ownership of much of the Western 
Navajo reservation area (PF:73-74). Included in the proposed legislation was 
a provision for individual allotments on the reservation to Paiutes not then 
members of th~ Navajo Tribe (PF:71). The exact history of this clause could 
not be determined, but it was supported by the attorney for the Hopi Tribe 
whose firm had previously represented the Southern Paiutes in pursuit of the 
Southern Paiute claim before the Indian Claims Commission. The Hopis' 
attorney stated at a Congressional hearing in April 1972 that the provision 
was in the bill because "the Willow Springs Paiutes were in there ahead of 
the Navajos," and that the Paiutes were included under the language in the 
1934 Navajo Reservation Act establishing the reservation for the Navajo and 
"other Indians" (U.S. House of Representatives 1972:148-49). 

The Navajo Chairman Peter McDonald, at the April 1972 hearing, strongly 
objected to the inclusion of the Paiute allotment language in the proposed 
act (U.S. House of Representatives 1972:70-71, PF:71). The proposed finding 
characterized these remarks as indicating that McDonald did not view the 
Paiutes as mehl~ers of the Navajo Tribe (PF:71, 90). The Navajo response 
comments on KcDonald's 1972 remarks, suggesting that the chairman was not 
referring to Paiutes with census numbers (BB 1988b:75). A review of the 
testimony and the circumstances around it indicates that the Chairman may not 
have been awa.re there were Paiutes who had census numbers or even that there 
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were Paiutes resident on the reservation. There is no indication from the 
testimony, and from a subsequent inquiry (see below), that the Chairman was 
aware of the controversy that had occurred in the Tuba City area the pre­
ceding three years. Thus while it is clear that he sharply distinguished 
Paiutes from Navajos, he does not appear to have been commenting on the eligi­
bility of Paiutes with census numbers to have them. 

The Navajo Tribal leadership, apparently on May 5, i.e., subsequent to and 
presumably the result of the April hearing, obtained data on "Paiutes and 
Navajo-Paiutes" from the Navajo Census Office. The data from the Census 
Office concerned "Paiutes" and "Paiute-Navajo" on the reservation in 1931 and 
on the updated 1940 census. Draft testimony prepared for Navajo Vice­
Chairman Wilson Skeet, dated May 6, concerned potential allottees under the 
proposed legislation (Skeet 1972). The testimony reiterated the census 
office figures and some other data but stated only that it was necessary to 
ascertain the current status of the Paiutes enumerated in 1931. It also 
stated that "further studies were necessary," although "according to verbal 
inquiry," m:lst had become "completely 'Navajoized.'fI This material also 
indicates the Navajo leadership at Window Rock was not acquainted with the 
Paiutes at the time. They were probably advised, however, by the individuals 
who had prepared the briefs before the Claims Commission, who were acquainted 
with the Paiutes. No record was found that the May 5 testimony was actually 
delivered or that a Congressional hearing was held on that date. 

In 1974 and 1977, the Paiutes voiced similar complaints to those in 1971, 
that even though they had census numbers the Navajo Tribe did not treat them 
as members. In 1974, the Paiutes stated that "they were tired of being 
pushed arou~d by the Navajos" and that even though they followed the required 
procedure, their applications for housing from the tribe were never accepted 
(Qatocqti 1374, Bunte and Franklin 1984:219-20). According to the Paiutes, 
they got a supporting resolution from the Tuba City Chapter but not from the 
Bodaway-Gap chapter, and housing was never provided. The chapter records 
supplied with the Navajo response do not cover the Tuba City Chapter for this 
period and do not include consideration of a Paiute housing request by the 
Bodaway-Gap ~hapter between 1974 and 1977. 

Allen Turner (1982) notes that the San Juan Paiutes in meetings in 1977 
complained I)f "the lack of power to influence the Navajo political system." 
The Paiutes at the same or similar meetings in 1977 stated that they could 
not get hOl1sing assistance or work done on the springs or the land, and that 
they were 'ignored by the Navajo Tribe (Jake 1977)." No additional data was 
submitted with the responses concerning any of these occurrences. 

The complaints of 1974 and 1977 are consistent with those of the previous 
years, but clo not constitute a detailed body of information concerning Navajo 
Tribal government actions or opinions in that era. TheLe was little addi­
tional data wlLth the responses to verify or disprove the statements made by 
the Paiutes in those years that the Navajo Tribe did not treat them as 
members. ~le Palutes were registered to vote in this era, but there were no 
voting records i~r the period available for the proposed finding. An exami­
nation of 1:he limited available information on receipt of strictly tribal 
services in this period indicates Paiutes received them in one or two 
instances. 
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Two other im~ortant instances of rejection of the Paiutes as legitimate 
members of t1e Navajo Tribe were discussed in the proposed finding. These 
are the prop,)sed chapter action to prohibit Paiute sale of their baskets 
(Bunte and Franklin 1984:316-17) and refusal of a Navajo leader to represent 
them before the chapter because he felt they were not entitled to share in 
Navajo funds (PF:177). These events could not b~ dated precisely, although 
they evidentlf occurred between 1980 and 1985. The response~ presented no 
additional evidence concerning them. 

No actions, outside of the census or enrollment operations (see discussion in 
the following section), which questioned Paiute membership in general were 
found after 1980. However, in 1977 and again in 1981, the Window Rock Area 
Office wrote to the BIA Central Office, stating that they were experiencing 
questions re the "role of the Paiutes as part of the Navajo Tribe" (McBroom 
1977, Dodge 1981). These inquiries, according to a former BIA official with 
the Census Office, apparently resulted from inquiries to the Area Office from 
the Navajo Tri~e (FD2). 

Summary 
Questions have been raised from time to time by the Navajo Tribal government 
or tribal officials concerning the legitimacy of the San Juan Paiutes holding 
census number; and thus receiving benefits limited to tribal members or seen 
as limited to tribal members. Such questions arose during the initial formu­
lation of a membership system by the emerging Navajo Tribal government struc­
ture in the Inid-1950's. They also arose subsequently from 1969 to 1972, and 
in 1977 and 1981, as well as possibly in 1974. The questions have sometimes 
cow~ to the fore in connection with, issues which have arisen affecting the 
claims of thl~ San Juan band versus the Navajo Tribe, i.e., in the Indian 
Claims Commis:lion in the 1950's, the Southern Paiute Judgment Fund Award in 
the late 1961)'s and early 1970's, and the legislation and litigation con­
cerning the cr~nership of the Western Navajo reservation in the 1970's and 
1980's. 
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PAIUTES LISTED ON THE "NAVAJO TRIBAL ROLL" 

Overall Proposed Finding 

The proposed finding concluded that the San Juan Paiute membership was not 
substantiall{ enrolled in another North American Indian tribe even though a 
large percenta;e· of the band's membership have "Navajo census numbers" which 
the' Navajo Tribe claims are evidence of tribal membership (PF:xiii-xix). 
Paiutes wit~ census numbers were found not legitimately members of the Navajo 
Tribe because they did not have a bilateral political relationship with the 
Navajo Tribl~ and did not meet the definition of "member of an Indian tribe" 
with respect to the Navajo Tribe. 

The definit:.Qn of "member of an Indian Tribe" contained in the Acknowledgment 
regulations '25 eFR 83.1{k)) states: 

"Member o:E an Indian tribe" means an individual who 
a meets the membership requirem!nts of the tribe as set 

fort h '" governing docur-,ent 
or 

a is recognized collectively by those persons comprising the 
trital governing body, 
and 

a has continuously maintained tribal relations with the 
trite: 
or 

o is listed on the tribal rolls of the tribe as a member, if 
such rolls are kept (emphasis added). 

The proposed finding notes that the definition has two parts, each of which 
has two subparts, and that to meet the definition an individual must meet at 
least one element (subpart) of each part of the definition (PF:219-23). The 
finding concluded that the 119 San Juan Paiutes who have "Navajo census 
numbers" did not meet any of the subparts of the definition of "Member of an 
Indian Tribe" and therefore were not considered to legitimately be members of 
the Navajo Tribe. 

History and Character of the Roll 

Proposed Find:Lr!.[ 
The proposed finding concluded that Paiutes appear on what has come to be 
known as the "Navajo Tribal Roll" because in 1953, the Navajo Tribal Council 
adopted as lts official "tribal roll" a reservation-wide census prepared by 
the BIA of Indians living on the Navajo Reservation (PF:212; 1 N.T.C. 
§ 50l). Thli! requirement for this annual census grew out at an 1884 Act of 
Congress desj.qned to generate appropriations to cover the expenses of the 
Indian DepartlDent (PF:190-91). By Office of Indian Affairs Circular 1148, 
each Indian agent was directed to take an annual "census of Indians at his 
agency or upon the -eservation under his charge~ (PF:233, appendix D). 

The first 
with the 
Population 
only real 

en~roeration of the Navajo Reservation to be conducted in accordance 
ac1 was done in 1885; the next was done in 1928-29 (PF:191-9S). 
fjgures for the intervening years (1885-1928) were estimated. The 
canvassing of the Navajo Reservation was done for the 1928-29 
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census, thus it 1S this census that is the first complete enumeration 
(PF:195). Cersuses after that appear to either enlarge upon an earlier sched­
ule or be supplemental rolls, consisting of additions and deletions (births 
and deaths) orly. 

The proposed finding found that in 1939-40, the 1928-29 census was retyped to 
incorporate ~nown additions and deletions and that this retyped version is 
what is now referred to as the BIA's "1940 census" of the Navajo Reservation 
(PF:195, 208). The finding also found that agencies of the BIA on the reser­
vation have continued to maintain and update a copy of the original 1940 
census even though the requirement for an annual census was dropped in 1940. 
The annotate~ version of the census is referred to as the "updated 1940 
census" to distinguish it from the original typescript prepared in 1939-40. 

Census schedu]l~s for the 12-year period from 1928 to 1940 consistently identi­
fied the same block of 26 individuals in 12 households as Paiute 
(PF:195-96). The proposed finding concluded that at least 5 of these 12 
households ale represented in the present-day San Juan band and that 4 of the 
individual Paiutes enumerated in the block from 1928-40 are ~llve and 
enrolled with the San Juan petitioner. Several other important Paiute fami­
lies (Owl, th~lson, Whiskers, and Toney) not represented in the above­
mentioned blclck of Paiutes appear elsewhere in the census identified as 
Navajo or Navajo-Paiute and, in various other official records, as Paiute or 
of mixed NavaJo and Paiute ancestry (see chart at PF:231, appendix C) . 

The proposed finding concluded that when the Navajo Tribal Council adopted 
the EIA' s [E!servation-wide census as the Tribe's "official Roll" in the mid­
fifties, it did so knowing that Paiutes appeared on the roll and that the 
Commissioner and other BIA officials were concerned for the eventual handling 
of Indians ~specifically Paiutes) who might be taken off at some later date 
(PF:212-13; Elnmc)lls 1953; Harper 1954). A later (1959) resolution of the 
Council implles that the Tribe's use of the BIA's census was an interim 
measure pending the establishment of regulations which would develop a Navajo 
Tribal Roll which would "clearly designate and identify all Navajo persons 
entitled to share ... " in tribal benefits and services (PF:213-14). 

The finding .llso concluded (1) that the section of the Navajo Tribal Code 

requiring prE!paration of a tribal roll and the accompanying reclations were 
still in fon:e;: (2) that the Navajo Tribe had not prepared a tribal roll in 
the 30 years since the resolution requiring the roll was adopted; (3) that 
the Tribe wan still using and citing the BIA's reservation-wide census as its 
"official roll;" and (4) that the Tribe's participation in the BIA's census 
process and the maintenance of the census roll was limited to routine 
clerical dutles performed by tribal employees under the direction of BIA 
employees (PF:xiv-xv). 

Overall Respol!:~~ 
Responses to the proposed finding did not take issue with the finding's 
characterizab,::>n of the history of the defacto "Navajo Tribal Rol1" or the 
mechanics of the census numbering process. The Paiutes provided additional 
interview da~a regarding Paiute efforts to obtain census numbers and/or veri­
fication tha: they (Paiutes] had numbers. Navajo comment focused on other 
related issu~s having to do with a purported application process, how census 
numbers arelssigned, whether Paiutes actually applied, what services Paiutes 
received, and whether the Paiutes exercised membership privileges. 
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Navajo Criteria for Membership 

Proposed Findin~ 
The proposed finding was that the Navajo Tribe took steps to define criteria 
for membership in the Tribe in the early 1950's in an attempt to deal with 
applications for membership generated by the discovery of minerals on the 
reservation (PF:211-13). Although proposed constitutions had been drafted 
earlier, none had been presen~ed to or adopted by the Tribe. In 1953, the 
Navajo Trib~l Council resolved to define membership using a reservation-wide 
census prepared and maintained by the BlA which included a small number of 
Paiutes and other non-Navajo Indians. BIA Commissioner Glenn L. Emmons 
expressed concern at that time over the membership status of these Indians 
and the fact that they might not meet the requirement of Navajo blood and 
therefore might not be included on a Navajo tribal roll developed at a later 
date (PF:212). 

The proposed finding was that the BIA census referred to in Navajo membership 
criteria is not a tribal roll within the meaning of the Acknowledgment 
regulations because it is not exclusively a listing of p~~50ns who are 
members of th,_ Navajo Tribe. Further, that although a Navajo Tribal Roll is 
comtemplated in the Navajo Tribal Code (2 N.T.C. § 2201(1959)),2203(1982)), 
the Tribe ha:) 1I0t developed such a roll. 

The finding discussed ambiguities found in Navajo membership criteria and in 
procedures and standards adopted but apparently never used by the Tribe to 
implement enrollment under Navajo criteria (PF:214-16). The finding con­
cluded that it would be virtually impossible to determine whether members of 
the San Juan Paiute band who appeared on the Tribe's official roll (i.e., the 
BIA's reser 1Tation-wide census) would actually meet Navajo membership criteria 
because the criteria are vague and unclear. 

Membership Cd tE~ria 
Navajo membl.lrshipcriteria, as spelled out in the Navajo Tribal Code, iden­
tify members as "all persons of Navajo blood whose names appear on the offi­
cial roll o:E the Navajo Tribe maintained by the Bureau of Indian Affairs" 
(PF:212; 1 N.T.C. § 501(1)). Children born to "enrolled members" automat­
ically becomt~ members and "shall be enrolled" if they are of "at least one­
fourth degree Navajo blood" (1 N.T.C. § 501(3)). Any other person who has 
not previou",ly been "enrolled" but is of "at least one-fourth degree NavaJo 
blood" is said to be eligible for membership and enrollment (1 N.T.C. § 
501 (2)) , presumably subject to other criteria (i.e., the "six-point 
instruction" standards set down for the Enrollment Screening Committee in 1 
N.T.C. § 553(2)). 

Blood Degree 
Navajo criteria are vague with regard to how much Navajo blood (i.e., full-, 
half-, quarter-, or simply of any Navajo blood because the person's name IS 

on the "of11cial roll") is enough. The question of how much Navajo blood is 
enough to IH!C'. _~!e Tribe's "of Navajo blood" criterion for persons on the 
census at the ~~me it was adopted (§ 501(1), see above) is particularly 
important becau.se the Navajo Tribal Code provides for the development of a 
Navajo Triba.l Roll to include only those "Navajo persons" who are "entitled" 
to membership. The requirement that individuals not previously enrolled in 
the Tribe (§ 501(2)) as well as children born to members (§ 501(3)) be of "at 
least one-fourth degree Navajo blood" suggests that more than a minimal 
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amount of Navajo blood would be required. However. the one-fourth degree 
Navajo blood requirement. at least on the face of it. does not appear to 
apply to persons contemplated in section 501(1) of the criteria. i.e .• to 
persons who were on the census when it was adopted. Although most San Juan 
Paiutes have some Navajo blood (see discussion at PF:156-64). past history 
surrounding the adoption of Navajo criteria and enrollment procedures. 
difficulties In obtaining some services administered by the Tribe. and the 
denial of census number verification for some Paiutes with Navajo blood in 
the mid-198C's suggest that many Paiutes might not qualify as members if the 
roll provide~ for in the Code is prepared by the Tribe. 

The Navajo response contained no further clarification regarding how much or 
what degree "of Navajo blood" persons already on the Tribe's "official roll" 
(i.e .. the BIA's 1940 census) would need to meet the Tribe's "of Navajo 
blood" criteria. 

The absence Clf any evidence of past decisions by the Navajo Tribe's governing 
body on blood degree questions makes it virtually impossible to predict 
whether memtE'~s of the San Juan band would b~ included if the Navajo Tribal 
Roll contemplated by the Navajo Tribal Code is prepared. 

Which "Officiacl Roll" 
Ambiguity also surrounds what is meant by "the official roll" as defined in 
the Navajo membership criteria (PF:213-14). As far back as 1953, BIA 
officials. including the Commissioner. expressed concern over the fact that 
the Tribe's membership criteria were not more specific about "which" BIA 
roll. The BIA prepared a census of Indians on the Navajo Reservation from 
1928-29 until 1940. when the requirement for "the census was dropped. Since 
that time, however, a copy of the 1940 census has been maintained and updated 
by the BIA on a regular basis. Thus there are now two versions of the 1940 
census, the original version and an annotated/updated version. The Navajo 
criteria as written identify the BIA census simply as "the official roll of 
the Navajo Tribe maintained by the Bureau of Indian Affairs"--they do not 
specify which version of the BIA's 1940 census is to be used. 

Ambiguities in the Tribe's definition of the roll exist because 

1. The BIA does not maintain ~ membership roll of the Navajo Tribe as that 
is the responsibility and the right of the Tribe itself. 

2. 

3. 

The BIA maintains a census 
overwhelmingly of Navajo, does 
census was known to the Navajo 
as the Tribe's official roll. 

of the Navajo Reservation which, although 
enumerate Paiutes. The composition of the 
Tribal Council at the time it was adopted 

The language of the membership criteria--"official 
the Bureau of Indian Affairs"--appears to refer to 
updated version of the 1940 census. However, 
interpreted to refer to the 1940 census as it was 
(i.e., prior to updating) because the period of 
stated. 

roll ••. maintained by 
the BIA's annotatedl 
it couln ~lso be 
originally prepared 
m~inte~ance is not 

Former Navajo Chairman Zah attempted to clarify "which roll" in 1985 when 
he identified the Tribe's "official roll" as the updated version of the 
1940 census in his response to interrogatories propounded by Paiute 
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attorneys in Sidney ~ Zah (Zah 1985a:8). 
have t~ken no formal action to amend 
effect. 

Questions 01 Interpretation 

However, the Tribe appears to 
the Navajo Tribal Code to this 

Other speCl.tlc questions, not mentioned in the proposed finding, also exist 
having to do with how the Navajo Tribe will interpret its membe ship criteria 
when a Na\ajo Tribal Roll is developed. The following questions arise 
because of the ambiguities in the Tribe's criteria and because the Tribe does 
not appear to have acted to resolve similar questions in the past, thus there 
is no apparent tribal administrative record to turn to for guidance: 

1. How will persons who are of known and accepted Paiute ancestry (i.e., 
persons who are perceived socially as "Paiute") be handled when they 
appear cr:. the "official roll" as Navajo? 

2. Ilill persons on the existing "official roll" (i. e., the BIA' s updated 
1940 census) be afforded an opportunity to appeal if they are not 
included in the tribal roll when it is prepared? 

3. In instances where the original and the updated versions of the 1940 
census do not agree, will the BIA's 1928-29 and/or intervening censuses 
be consulted to resolve inconsistencies? 

4. If other censuses do not resolve inconsistencies--and some will not--will 
other re,:ords be consulted? If so, which ones? 

5. Who wil~ make the final determination regarding an individual's tribal 
blood anl\ its degree when available records provide conflicting data? 

The above c[uestions are important because no administrative record exists of 
Navajo triblll actions based on the Tribe's membership criteria and enrollment 
procedures, although the Tribe has technically had membership criteria and an 
enrollment l,rocess in place for 30 years or more, and because the Tribe 
apparently still plans to prepare a tribal roll. Evidence to suggest that a 
tribal roll is; still planned appears in the 1982-83 revision of the Navajo 
Tribal Code (Navajo Tribe 1982-83) and the census contract signed in August 
1988 (BIA-Na~Cljcl Area Office 1988) (see discussion below). 

The 1982 revision of the Code takes care of a few organizational name changes 
and establishes a "Navajo Office of Census and Vital Statistics" to be respon­
sible for producing a Navajo Tribal Roll. This office is assigned responsi­
bility for developing and maintaining "an accurate and current record of 
individual Navajo Tribal members and families for purposes of vital sta­
tistics ... " (2 N.T.C. § 2222(b»). Additionally this office is to provide 

such assistance and maintain such current records as may be 
required by the Advisory Committee of the Navajo Tribal 
Council and ~11~ Enrollment Screening Committee, pertaining to 
their dutic~ and authority (1 N.T.C. Chapter 7) for 
establishing eligibility for membership, enrollment, renunci­
ation and reinstatement of enrollment in the Navajo Tribe, in 
connection with or in addition to the development of an offi­
cial N~vajo Tribal Roll as prescribed by 2 N.T.C. § 2203. (2 
N.T.C. ~ 2222(c» 
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Under the current census contract, the contractor (the Navajo Tribe) has 
agreed to work with the "original" version of the 1940 census of the reserva­
tion "until such time as a base rell is designated in the Navajo Tribal 
Code." The Tribe also agrees to update the original version using the member­
ship criteria established in Section 501 of Title 1 of the Code (BIA-NavaJo 
Area Office 1988:8). The statement of work provides that one of the ways in 
which the contract6r will update the roll will be by 

Thus, 
tribal 
Navajo 
not met 

removing from the roll, names of individuals who have not 
met nembership criteria pursuant to Navajo Tribal Code, 
tribal ordinances or official documents. Removal of the 
names shall be in accordance with established Navajo tribal 
procedures governing eligibility criteria ... (BIA­
Navaj, Area Office 1988:8) 

it would appear that if the contract proceeds as agreed upon, a Navajo 
roll ~ay yet be prepared using the BIA's original 1940 census of the 
Reservation as a basis and removing the names of individuals "who have 
member:~.ip criteria pursuant to Navajo T1.ibal Code." 

Navajo Enrollment Processes 

In 1954, the Navajo Tribal Council directed its Advisory Committee to estab­
lish an enrollment proceis. The Advisory Committee was authorized (1) to 
prepare the !leCessary rules and regulations to establish "eligibility for 
membership and enrollment in the Tribe;" (2) to set the standards of proof 
required; and (3) to prescribe whatever forms are needed to make application 
for enrollment. These tasks were accomplished in September of 1955 with the 
appointment of an Enrollment Screening Committee (ESC) to "consider all appli­
cations in the first instance" (PF:214-16). BAR interprets "in the first 
instance" to mean when the applicant's name is first considered. At that 
time, the Enrollment Screening Committee was provided with a set of instruc­
tions (referred to as the "six point instruction" in the proposed finding) to 
resolve "all cases" where Navajo agency records do not show the applicant to 
be "of at l'l:ast one-fourth degree Navajo blood" and the applicant is not on 
the 1940 census and has not established the required blood degree by some 
other documentary means. 

Enrollment Scr~eni~ Committee (ESC) 

Proposed Findi:l:~!Lcand Response 
The proposed finding found that the Navajo Tribal Code had provided for the 
establishment of an Enrollment Screening Committee (ESC) to be composed of 
the Tribal Cbairman, the Vice-Chairman, the Director of Land Investigations, 
the Agency Census Clerk, and the Tribal Legal Advisor (PF:2l4). The commit­
tee was to be responsible for considering all applications "ip ~~o first 
instance" and resolving questionable applications. The finding concluded 
that there WiS no evidence to show that the ESC was now fun~tion:ng--or had 
ever functioned in the past--to consider Navajo or Paiute applications or to 
resolve questi?nable applications. 

The Navajo 
conclusion 

response to the proposed finding did not comment on the finding's 
re1arding the status of the Enrollment Screening Committee, nor 
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did it provlde new evidence to show that 
intended under regulations set forth 
employee close to the census process 
Committee ma'T not be in use by the Navajo 

the committee had ever functioned as 
in the Navajo Tribal Code. A BrA 
states that the Enrollment Screening 
Tribe (FD2). 

Enroll~ent Screening Process 

Proposed Finclinc[ 
The propose<l finding was that enrollment procedures had been established by 
the Navajo Tribal Council in 1955, but that there was no eviderce to show 
that these procedures had ever been used to enroll Navajos or Paiutes 
(PF:214-16). Although the process includes a four-page application form and 
specific instructions regarding standards to be used by the Enrollment 
Screening CClnmittee (ESC) when considering applications for enrollment, there 
was no evitence to show that either the form or the instructions for review 
had ever been used. The finding noted that the standards set forth in the 
Navajo Tribe,J,. Code as guidance to the ESC were unclear and consequently 
raised numerous questions regarding how they would be interpreted 
(PF: 215-16) . 

Discussion 
The Enrollment Screening Committee was instructed to follow specific stan­
dards when reviewing applications for enrollment (PF:214-16; 1 N.T.C. 
§ 553). These standards instructed the committee to approve the application 
in cases whe,re the applicant appeared to be a full-blood Navajo. However, 
wh~re the applicant appeared to be less than a full-blood but more than a 
quarter-blood Navajo, they were instructed to investigate and base their 
determination on six points (dubbed the "six-point instruction" in the 
proposed finding) (1 N.T.C. § 553). 

The proposed finding raised several questions as to how the standards would 
be interpreted and how or whether they would apply to Paiutes, if the Navajo 
Tribe should prepare the tribal roll envisioned in the Code using these 
standards (PF:215-16). Areas of concern discussed in the proposed finding 
dealt with how the phrase "living among the Navajo people" would be 
interpreted; how conflicting records of blood degree would be handled; and 
whether the fact that Paiutes were not members of Navajo c'~ns would be an 
automatic bar to their being included on a Navajo Tribal Roll. The Navajo 
response to t~e proposed finding did not address these questions. 

Additional ~lestions have also been raised by BAR staff as a result of their 
review of comments and materials submitted in the overall response to the 
proposed findinq·. These questions have to do with the applicant's language 
and whether or not "Navajo" must be applicant's primary language; how 
marriage to an "enrolled Navajo" would be interpreted, and whether a prior 
spouse would qu,llify; whether an individual who has a census number, is named 
on the "off:.ciClI roll" as Navajo, but is perceived by Navajos to be "Paiute" 
would qualify as an "enrolled Navajo" spouse. 

Lack of Navaj(~ Tribal Administrative Record 
The proposed finding noted that no evidence had been found to show that the 
Navajo Tribe s governing body had ever acted upon or approved the issuance of 
census numbel::3 to individuals (PF: 208, 223 \. The finding also quoted tor:r.er 
Chairman Zah as stating that the Tribe was "not aware of any formal appll-
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cation submi:ted 
tribal roll 
1985a:9; PF:2L5). 

by any person petitioning to be included on the initial 
or the (BIA's] census ... from 1928 through 1940" (Zah 

The Navajo rribe governs its affairs and its members by means of tribal laws 
and resoluti:ms which have been codified in the Navajo Tribal Code. Sections 
of the Code which are particularly relevant to tribal membership determina­
tions are listed below. 

Navajo Tribal Code: 

Membership Cr~teria 
1 N.T.C. § 501 
(adoptej 1953) 

Enrollment Procedures 
1 N.T.C. § 551-560 
(adoptei 1955) 

Vital Statistics Dept. 
2 N.T.C. § 2201 
(adopte:i 1959) 

2 N.T.C. § 2203, 
and 2221-2227 

(adopted 1982) 

Title 1, Chapter 7, Subchapter 1 (includes the 
"of Navajo blood" and "on the official roll" 
language). 

Title 1, Chapter 7, Subchapter 3 (includes the 
application form, the establishment of the 
Enrollment Screening Committee, and the 
six-point instructions for reviewing 
applications, and the handling of appeals). 

Title 2, Chapter 5, Subchapter 47 'includes 
establishment of the Department to produce a 
Navajo Tribal Roll); 

formerly § 2201, renamed "Navajo Tribal Roll;" 
Title 2, Chapter 5, Subchapter 48 (establishes 
"Navajo Office of Census and Vital Statistics" 
to produce a Navajo Tribal Roll; also adds two 
additional duties: 
(I) to develop and maintain accurate and 

current vital statistics record of 
Navajo members; 

(Z) to provide support to Advisory and 
Enrollment Screening Commit~ees "in 
connection with or in addition to the 
development of an official Navajo 
Tribal Roll as prescribed by 2 N.T.C. 
§ 2203." 

These sections of the Code have been amended to reflect minor organizational 
changes as recently as 1982 (Navajo Tribe 1982-83). One such change estab­
lished a "Navajo Office of Census and Vital Statistics within the Information 
Services Department." The basic requirement to produce a Navajo Tribal Roll 
was unchanged. However, additional responsibilities for developing and 
maintainin~ vital statistics records of Navajo members and ~roviding support 
to the Tribe's Advisory and Enrollment Screening Committees were added (see 
list above). The Code was previously amended in 1978 to change the name of 
the Vital Statistics Department to Information Services Department. 

Notwithstanding the continued updating/amendment of the Navajo Tribal Code, 
there is still no evidence to show that these sections of the Code are or 
have been us,ed by the Tribe to determine membership. Little if any evidence 
was provided or found to show that the Tribe's governing body has made any 
decisions reg'arding the membership of individual members, Navajo or Paiute; 
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thus, there is 
whether Pajutes 
applied toda.y. 

no tribal administrative record against which to evaluate 
would be eligible for membership in the Navajo Tribe if they 

Ambiguities in the Records 
Ambiguities and inconsistencies in available records add confusion to the 
question of wh.ether Paiutes would be included in a "Navajo Tribal i{oll." One 
example of confusion generated by ambiguities in the records and the 
membership criteria relates to one Dora Nelson, a Paiute with a census 
number, whc was identified as full Paiute on the 1928 census (BIA 1928). 
Dora appears. progressively more Navajo in succeeding censuses until in the 
original 1940 census, she is identified as full Navajo (BIA 1930-39; 1940). 
However, the updated 1940 census has been annotated to show her as full 
Paiute (BB 1988d:vol. 1, Exh. 10) Based solely on available census records, 
an argument could be made for or against Dora Nelson's eligibility under the 
Navajo membership criterion of "of Navajo blood" and "on the official roll." 
However, notwithstanding this argument for eligibility for Navajo Tribal 
membership based on the printed record, there appears to be little question 
as to the family's ineligibility ~rom a "socia}" perspecti·.'e inasm1 :h ciS the 
family was identified as Paiute by Navajo Tribal Councilman Bert Tallsalt 
(and Wilbur Morgan, head of the BIA Census Office at Window Rock) in 1954, 
and was identified as Paiute in the 1973 list of Paiutes prepared by Rosie G. 
Hemstreet (~ Navajo, then a BIA employee but formerly a Tribal employee of 
the Census Office at Tuba City). Dora's family was denied census number 
verification in 1983 because Dora, then deceased (d. 1944), was "verified as 
full Paiute." [For a more detailed discussion of Tallsalt's Paiute census 
and t~e Hemstreet list, see PF:197-98, 202-03.] 

Another exa:npl,e of confusion can be found in the Owl family. An Owl with a 
census numb~r is identified as a mixed blood (presumably Navajo and Paiute) 
in 1928, full Navajo in 1930, Navajo-Paiute in 1931-34, and full Navajo in 
1937 and on both the original and the updated 1940 census (BIA 1928; 1930-39; 
1940). The individual is identified as full Paiute in Tallsalt's 1954 census 
of Paiutes at Navajo Mountain; was said to be of "good Paiute lineage" by 
Navajo Mountain Boarding School Principal Lisbeth Eubank in 1960 (Shepardson 
1960-62); and was identified by Hemstreet as Paiute in 1973. Although the 
individual appears to be regarded socially as "Paiute," census number 
verification It~~s not appear to have been denied. 

Enrollment Application Process 

Proposed Fin(~Ll!SL 
The proposed finding was that the enrollment process, adopted by the Navajo 
Tribal Counc:Ll in 1955 and subsequently codified in the Navajo Tribal Code, 
contains a 10rmal application process wherein persons unequi~ocally apply for 
membership jn the Navajo Tribe (PF:214-15). The finding concluded that there 
was no evidE~llcE! that the "application process" described in the Navajo Tribal 
Code had e"er been used to enroll anyone--Navajo or Paiute--and that persons 
applying fOI census numbers do not appear to have unequivocally made applica­
tion for memtership in the Navajo Tribe. 

Some 
BIA's 

explanation is needed 
application processes 

here to distinguish between the Tribe's and the 
and their related "application forms." The 
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Navajo Tribe's application process, herein referred to, is the enrollment pro­
cess describe:! in Sections 551-560 of Title 1 of the Navajo Tribal Code 
(PF:214-15). This process includes a four-page application form which 
unequivocally states the applicant's intent to apply for membership in the 
Navajo Tribe, and establishes an Enrollment Screening Committee (ESC) to 
review applications using a six-point instruction standard. The proposed 
finding reported that no evidence was found that the committee had functioned 
or that the application form or the six-point instruction standard had been 
used to determine anyone's eligibility for membership in the Tribe. 

The BIA's application process is essentially the cens~s numbering system 
which has been in continuous use since 1928 when it was first used to 
enumerate Indians (albeit mostly Navajo, but some Paiutes and other 
non-Navajo Indians) living on the Navajo Reservation who were eligibile for 
services provided by the BIA to Indians of the reservation (PF:208-11). 
Although the form used to record information about a family has undergone 
several name changes over the years ("Family Sheet," "Application for Census 
Identification Number," "Change Sheet," "Application for Enrollment - Navajo 
Tribe") , it has, nonetheless, remained essentially unchanged in other 
respects. The vast majority of persons recorded on these forms are Navajo. 
When the Navajo Tribe adopted the BIA census as its "official rc:!," census 
numbers and c,ther aspects of the BIA's census numbering process became known 
as "Navajo." This identification was further assured in August 1988, when 
the Navajo Tribe assumed all of the BIA's duties related to the continuing 
maintenance of the census under a Public Law 93-638 (Indian 
Self-Determination Act) contract (BIA-Navajo Area Office 1988). The BIA's 
"form" is thE~ one reportedly being given out "by the [Tribe's] Vi tal 
Statistics/Census Office to those wishing to enroll in the Navajo Tribe" 
(Debowski 1989). No information was provided to indicate whether this form 
has been adopted by the Navajo Tribe's governing body to replace the form 
described in the Code (1 N.T.C. § 560). This is, however, the same form that 
was specified for use in the recent census contract negotiated between the 
BIA-Navajo AIE~a Office (1988) and the Navajo Tribe. It bears a Government 
Printing Office number in the lower right corner (see appendix D). A 
comparison of the current form with earlier BIA/agency forms (appendices F-1 
through F-4 of the proposed finding) shows the forms to have changed very 
little over the years. 

"Application f\'~lmbers" and the "NTeR" 
This section discusses the Navajo Tribe's apparent use and interpretation of 
the BIA' s fOUl (discussed above), as a so-called "application form." This is 
not a discu~sion of the Tribe's "application form" which is described in the 
Navajo Tribal ~:ode. 

The Navajo response provided information which appears to imply, by reference 
to family "Clpplication numbers" that appear on some of the so-called BIA 
"application forms," that specific San Juan Paiute families formally and 
intentionally applied for membership in the Navajo Tribe when t~Qr forms 
were preparecl or information regarding census numbers issued was recorded. 
This implication comes from "application numbers" cited on what appears to be 
selected pagn:s from a typescript "Navajo Tribal Census Roll" (hereinafter 
"NTeR") submltted in the Navajo response to the proposed finding (BB 
1988d:vol. 1" Exh. 10). The Navajo response provides no information as to 
the origin, use, or possible significance to be applied to the NTCR itself. 
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Such reference to family "application numbers" conflicts with former Chairman 
Zah's answer to interrogatories wherein he states that the Navajo Tribe 

is not now aware of any formal application submitted 
by any person petitioning to be included on the initial 
tribal roll of the Navajo Tribe or the census prepared by 
the Bureau of Indian Affairs and its predecessor agency 
from 1928 through 1940. (Zah 1985a:9) 

An investigation into the origin and use of the "application numbers" cited 
on the "Navajo Tribal Census Roll" shows them to be numbers which appear in 
the upper right corner of the BIA's so-called "application forms" (PF:237-40, 
appendix F; see also appendix D this report). The form appears to have 
typically originated at the agency level, where it was filed "alphabetically 
by name of the family head" (Henrikson 1962). The form was also copied and 
sent to the Census Office at Window Rock (aka Window Rock Census Office or 
"VRCO") which has historically served as the central repository for statis­
tical information regarding the reservation. At WRCO it was assigned a 
number (i.e., the "application number") and filed numericallY with forms from 
other sections of the reservation. The application number assigned by WRCO 
(for filing purposes) does not appear to have been communicateci back to the 
originating agency, nor does it appear to have been used for anything other 
than routine filing purposes at WRCO. 

So-called "Ap,~lication Forms" 
In conjunction with the BIA's review of materials received during the comment 
period, the Na'lTajo Tribe was asked to provide copies of numbered "applica­
tions" cited on the "Navajo Tribal Census Roll" (BB 1988d:Vol. 1, Exh. 10; 
Vital Statis~ics 1989). A subsequent analysis of all available numbered 
"applications' (not all were numbered) shows the so-called "applications" to 
be the BIA'9 form. Individual forms do not provide evidence that persons 
recorded thereon have "applied for membership" in the Navajo Tribe. Nor do 
the forms provide evidence of how persons listed perceived the process of 
obtaining a census number which would entitle them to services provided by 
the BlA and later by the Tribe after the provision of such services was 
contracted to the Tribe. 

The proposed finding was that these forms have been a part of the BIA's 
census numbeJ-ing system on the Reservation since at least the early 1950's 
(PF:208). A',ailable evidence strongly suggests that these forms were used by 
the Agency Herely as information collection forms, to gather and preserve 
genealogical data about a family and to make an historical record of census 
numbers issued to family members. 

The form contains no space to suggest that any action to approve or dis­
approve the form, the individual applicant, or the applicant family was con­
templated whE!n the form was designed. The form does not seek the information 
that would tie needed by the Navajo Enrollment Screening CommittL~ ftere it 
functioning-~to properly evaluate the validity of the applicant'~ ~laim to 
membership ur.der the standards set forth in the Navajo Tribal Code (1 N.T.C. 
§ 560). TW(I 01: the standard's "Six-poInts" are not addressed by this or any 
known prior l:orm; namely, whether the applicant is a member of a Navajo clan 
and his/her ability to speak the NavaJO language. Information regarding an 
individual's degree of Navajo blood, whether married to an enrolled Navajo, 
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and residence among the Navajo people for how long and where, can usually be 
obtained, directly or indirectly, from all versions of the form. 

The so-called "application form" has been used to record information on 
Navajos and Paiutes alike. The form is never physically completed by the 
individual ccncerned. It records routine family events such as birth, death, 
marriage, divorce, adoption, etc., and the issuance/assignment of census 
numbers. The current form (appendix D) has no real title, but rather uses a 
multiple-use heading which requires the clerk who completes the form to check 
whether the form is being used as a "Census Enumeration Sheet," a "Change 
Sheet" (presumably for updating earlier family sheets), or an "Application 
for Enrollment Sheet." It should be noted that none of the headings is 
specific as to tribe. Based on available information, this version of the 
BrA form (i.e., in a "multiple-use heading" format) appears to have been in 
use by the BlA since at least early 1962. No training manual or similar 
documentation explaining the form's various uses or its proper preparation 
and handling was provided. No information was provided to indicate what 
criteria, if any, were to be used by census clerks when census numbers were 
issued and recorded on the form. 

Tribal Government Action 
The Navajo response provided no information to show any action by the Navajo 
Tribal Councilor other tribal governing body officials to approve or 
disapprove thE!se so-callea "application forms," the "application numbers" 
assigned to the forms for filing purposes, or the actual census numbers which 
were recorded on these forms at the time they were assigned. 

Conclusion re "AI>plication Forms" and "Application Numbers" 
The so-called "application forms" were developed by the Bureau of Indian 
Affairs to collect information in its census numbering process. These forms, 
in essentially the same format, have been--anc still are--used to gather and 
preserve genealogical data about a family and to make an historical record of 
census numbers, issued to family members. Their format does not contemplate 
approval or disapproval by the Tribe or the BIA. There is no evidence to 
show that the Navajo Tribal Council has reviewed or taken action of any kind 
to approve or disapprove the forms or the information recorded thereon. The 
forms themselves do not provide evidence that the family or its members 
knowingly applied for membership in the Navajo Tribe. Available information 
about the so-called "application numbers" related to these forms shows the 
numbers to have been assigned by the Vindow Rock Census Office for routine 
filing purposes, thus they are not valid evidence that San Juan Paiutes 
applied for membership in the Navajo Tribe. 

How are Census Numbers ActuallY Assigned 

Proposed FindiQ~and Response 
The proposed finding reported that available evidence supported a co~rlusion 
that a significant number of census numbers have been issued as a result of 
school censuses tQken annually by the BIA, the routine registration of births 
at Indian Health Service (I8S) hospitals on or near the Reservation, and at 
Indian Health Service (I8S) hospitals on or near the Reservation, and 
individual applications for census numbers in order to obtain social security 
benefits, legal documents and licenses (PF:208-11). No new evidence was 
submitted to refute this finding. 
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Discussion 
Numbers appear to have been issued routinely to persons applying for census 
number verification in order to obtain general assistance, food stamps, educa­
tional benefits, social security numbers andlor benefits, marriage licenses, 
and miscell~neous other benefits and services. Prior to the fall of 1960, 
census numbers were assigned individually by BIA census office personnel in 
the BIA ce1tral office at Window Rock (PF:194). Since that time, however, 
numbers have been assigned by census clerks employed by the BIA and the Tribe 
in agency ce1SUS offices on the Reservation. 

Available ilformation also shows that until recently numbers were routinely 
assigned by BlA agencies when they automatically received notification of 
births occ~rring in Indian Health Service hospitals on or near the 
Reservation (Plf:209). Information obtained by the Acknowledgment staff since 
ths proposed finding was published indicates that IHS hospitals are no longer 
providing al1tomatic notific~tion of births and deaths (FD2). This change 
from prior notification practices appears tv coincide with the August 1988 
signing of the Navajo census contract whereby certifi~ation and custodial 
responsibilities for Federal records pertaining to the BIA's updated 1940 
census (i. e .. , the defacto "Navajo Tribal Roll") were placed in the hands of 
the Navajo Tribe. Prior to August 1988, the Bureau of Indian Affairs served 
as custodiall of the Federal records and as such was responsible for certi­
fying inforruation extracted from the records. 

Evidence of Paiute Intent to Enroll as Members 

Proposed Finding and Response 
With regard to evidence of Paiute intent to enroll as members of the Navajo 
Tribe, the proposed finding noted that a review of Privacy Act Disclosure 
forms produ(:ed only nine Paiutes who were purportedly issued census numbers 
for "tribal enrollment" purposes (PF:211). The finding also noted that five 
of the ninE! were the children of one Paiute woman who reportedly requested 
enrollment 11y letter in 1971, but that the letter had not been available for 
review. The finding went on to point out that when the Agency ce~sus clerk 
prepared the necessary paperwork in 1971, she identified the transaction as a 
"change" rather than an "Application for Enrollment" which had been an 
available option on the form (see appendix D). Further investigation since 
pUblication ,)f the proposed finding suggests that the census clerk was an 
employee of the Tribe rather than the Agency (FD2). Responses to the 
proposed finding did not produce a copy of the 1971 letter. 

Navajo AnalYsis of Individual Paiutes Enrolled 
The Navajo response to the proposed finding claims that Navajo-enrolled 
Paiutes continue "to show their allegiance to the Navajo Nation" because they 
(Le., me"lbers of the petitioninq group with "Navajo cens~s numbers") con­
tinue to enroll their minor children in the Tribe (BB 1988a:Exh. 11). The 
response prcvides a list of 19 individuals who have been issued census 
numbers since the Paiute acknowledgment petition was SUbmitted. The Navajo 
response citE!s "Navajo Enrollment Numbers" (i.e., BIA census r.ambersl for 
each of the individuals and asserts they are enrolled in the Navajo Tribe. 
All are children who were born after May 1, 1980, when the petition was 
submitted. Six of the 19 children listed do not appear on the Paiute 
membership list. Three of the six were infants in December 1985 when the 
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most recent supplement to the San Juan Paiutes' membership list was submit­
ted; three were not yet born (SJSP 1985d). No information was provided as to 
why these three children, who were alive in December 1985, were not included 
in the Paiutes' supplemental roll. Also with regard to the six, available 
information ~oes not indicate why these children were issued census numbers 
or "how" theit parents perceived the importance of having a census number. 

Analysis of Who Has Been Making Decisions 

Introduction 
Of equal importance to issues regarding what the Navajo membership criteria 
are, how thE' criteria are being applied, and whether the Paiutes meet them, 
are issues l'egarding what decisions have been made and by whom. Available 
evidence abo\lt decision-making is very limited and less clear than that 
surrounding navajo membership criteria and standards, and how they are being 
applied. 

History )f BllL_~r" ~ vajo Tribe ConLol d the Process 
The census Ilumbering process now in use on the Navajo Reservation was begun 
in 1928 by the Bureau of Indian Affairs. It was designed to take a 
reservation-wide census of all Indians under the agent's jurisdiction and was 
to be used for budgeting purposes by the Indian Department (PF:190-93). 
Although the r~~quirement for a census was dropped in 1940, agencies on the 
Reservation c:ontinued t~-maintain the last census (i.e., the 1940). In 1953 
the Navajo Tribal Council adopted membership criteria which incorporated the 
BIA's 1940 t:ensus as its tribal roll (PF:211-13). The membership criteria 
did not spe~ify whether the 1940 census as it was originally prepared or the 
updated and annotated version was to be used as the Tribe's "official roll." 
The Tribe and the BIA both expressed concern about Paiutes and other non­
Navajo Indians who were on the roll at the time it was adopted (PF:212- 13). 
These concerns were raised again by the Tribe from 1969 to 1972, after the 
Paiutes had shared in the Southern Paiute Judgment Fund and the Tribe had 
begun to assume responsibility for providing services to Indians on the res­
ervation (see previous discussion). Prior to the late 1960's and early 
1970's, however, there is no apparent evidence of tribal control of the 
census numbering process. What little evidence is available is described in 
the sections ~hich follow. 

1928 to Early_li50's 
Paiutes appear to have obtained census numbers without question as Indians of 
the reservation for the period from 1928, when the census numbering process 
was first initiated by the BIA, until the early 1950's, when the Navajo Tribe 
began to address the question of the Tribe's membership criteria. During 
this period there is no evidence that administration of the census numbering 
process was anything but a "BIA process" under the control ot agencies of the 
BlA. 

1950's to Ear!y-1960's 
Paiutes appear to ~ave continued to request and obtain census numbers without 
a problem into the 1960's even though questions concerning their eligibility 
had been raised in the 1950's, when the Navajo Tribe was in the process of 
adopting membership criteria and enrollment processes. 
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In the summer of 1957, Wilbur Morgan, supervisor of the Navajo Agency Census 
Office in Jindow Rock, is reported to have stated that being included on the 
census of :he Navajo Reservation did "not legally constitute membership in 
the Navaho(sic) tribe" (Johnston 1966:9). 

Some questi~n about Paiute eligibility is also implied in the Navajo Tribe's 
establishment of a Vital Statistics Department in 1959 to produce a Navajo 
Tribal Roll (PF:213-14). However, the fact that the Council did not act to 
resolve the Paiute presence on the Tribe's defacto "roll," nor did it develop 
the "Navajo Tribal Roll" required under Navajo Tribal Code, indicates that 
the Tribe ~as not in control of the census numbering ~~ocess during this 
period. 

The 1962 field notes of William H. Kelly, who was then doing a preliminary 
study of th,~ "Navajo" census, describe the BIA census as "jointly maintained" 
by the Navljo Tribe and the BIA, but otherwise "essentially a vital 
statistics r'~colrd" (Kelly 1962). 

Late 1960's :0 Early 1970's 
Evidence surrounding the period from the late 1960's into the early 1970's is 
also limited. To obtain social services on the Reservation, Ind~~ns had to 
have census numbers. Available information shows that Navajos who came to 
the BIA So,:ial Services office to request services and did not have a number 
were sent :0 the Census Office to get one. Paiutes on the other hand were 
issued temporary numbers ("T" numbers, also known as "Paiute numbers") by the 
Social Services office to accommodate the computer. Although we have spe­
cific numbers for only four Paiutes, reports are that 99 percent of the "T 
numbers" issued were given to Paiutes, the balance to other non-Navajo 
Indians (FD2·.·. 

An unpublished report of an anthropology student in the fall of 1971 provides 
the report ehat Willow Springs Paiutes had confirmed information "obtained at 
the Agency office: that the Navajo Tribe is no longer issuing census numbers 
to Paiutes" :J'1oner 1971). 

The only e'Tidence of action by an arm of the Navajo governing body at this 
time is a L972 resolution from the Tribe's Bodaway-Gap Chapter which favors 
Paiutes havlng census numbers as well as the "right" to have numbers 
(Bodaway-Gap Chapter 1972). Although the resolution endorses the Paiutes' 
"right" to have numbers, its very language sets them apart as not members of 
the Navajo Tribe. No similar resolutions by other chapters were provided. 
The Bodaway--Gap resolution is, however, not directly germane to who controls 
the actual cellsus number issuing process. 

Mid-1970' 5 t(~~~80' s 
Evidence of some Tribal control can be seen in actions of the 1970's. In 
1977 the Nftvajo Area Director wrote to the BIA Central Office in Washington 
asking for an explanation as to how the Paiutes got on the "Nava~~ ~ribal 
Roll" (McBroom 1977). No response was provided by the BIA. Information 
received suJlsequent to publication of the proposed finding characterlzes this 
inquiry--and an identical one written in 1981 (Dodge 1981)--as sent in 
response to n~quests from the Tribe (FD2). 
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In June of 1978 the Director of the Tribe's Information Services Department 
wrote to the Department of the Interior's Field Solicitor at ~indow Rock to 
inquire as to the "effect of the Privacy Act on the release of vital statis­
tics information" (Back 1978a). ~hen a brief investigation showed "no mainte­
nance or control of the records," the Field Solicitor urged that "some 
provision be made for federal control" because they were Federal records and 
the Federal Gov'ernment would be liable for damages if they were lost or 
stdlen (Back 1978a). Following a subsequent inquiry from the Navajo Area 
Office regarding the feasibility of the Tribe's contracting for the "opera­
tion of the Navajo Tribal Roll," the Field Solicitor replied that 

It i~: within the parameters of Public Law 93-638 for the 
Tribe to contract the clerical responsibilities related to 
the operation of the roll, however, management and supervi­
sion of the existing federal records must be maintained by 
Bureau of Indian Affairs. (Back 1978b) 

Contracted Census Operations (1980's) 
The Navajo re~ponse to the ~roposed finding points to its dutles in conjunc­
tion with the current and previous census contracts, authorized under Public 
Law 93-638 (Indian Self-Determination Act), as evidence of its active role in 
the decision-making process surrounding census number issuance and verifica­
tion (BB 1988a:28). 

On October 1, 1982, the clerical operation of maintaining the BIA census roll 
was formally contracted to the Navajo Tribe under a three-year Public Law 
93-638 contract (BIA-Navajo Area Office 1982). Under this contract, the 
Navajo Tribe wa,s to assume the "contractible Tribal enrollment functions" 
while the BIA retained the "non-contractible certification and reporting 
functions." The contract's Scope of ~ork provided for a three-phase program 
with long range goals. The first phase was designed to correct, update and 
microfilm old records; the second phase involved "substantial revisions of 
the Tribal Code and enrollment procedures in coordination and cooperation 
with the Navajo Department of Justice, the Advisory Committee and the Navajo 
Tribal Council;" the third phase was the automation of the heretofore manual 
enrollment sys~em (Elbert 1987; Bush 1987). Thus the routine maintenance of 
the BIA's census operation was contracted out to the Navajo Tribe for the 
period October 1982 to September 1985, while the "non-contractible certifica­
tion and reporting functions" continued to be handled by Agency personnel. 

When the Tribe applied in 1985 to the BIA to recontract for the "operation 
and administration of the census program," their request was denied for lack 
of available funds (Barber 1985). The Tribe ultimately appealed the denial 
to the U.S. District Court of the District of New Mexico. In 1987 the Court 
found that 

the agency (BIA) failed to develop an adequate administra­
tive re~ord to support its decision not to recontract 
because of lack of sufficient funds, and as a result, such 
a deC~~lon was 'without observance of procedure required 
by hlr.' (Vollmann 1987) 

The Court 
develop a 

r~manded the case back to the BIA to recontract with the Tribe to 
"l roper record" and provide the required "technical assistance and 
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procedural safeguards" under the Indian Self-Determination Act, Public Law 
93-638 (Vollmann 1987). The Court did not rule on the underlying questions 
of whether the BIA's census roll was in fact the Tribe's official roll, or 
who (the Trjbe or the BIA) is responsible for maintaining a tribal membership 
roll. 

A new contl'act was signed on Augus~ 31. 1988. which states that the con­
tractor (thE Navajo Tribe) will "provide tribal enrollment and vital record 
services, ir:cluding activities involved in compilation and documentation of 
tribal membership" (BIA-Navajo Area Office 1988). Custodianship of the 
records and rE!sponsibility for certification as to information provided 
therein (formerly not contractible duties) have been contracted to the 
Tribe. Thu5, the Tribe now has full responsibility for maintaining the BIA's 
census and, in fact, the contract states that the "original 1940 census of 
the Navajo ~eservation prepared by the BIA shall be duplicated ... and used 
until such time as a base roll is designated in the Navajo Tribal Code 
[emphasis addE!d]" (BIA-Navajo Area Office 1988). 

Denial of Census Number Verification (1983-85) 
The proposed finding discussed four separate notations found in files at the 
Western Navajo Agency Census Office in Tuba City (PF:217-18). These nota­
tions, made between October 1983 and March 1984, denied census number 
verification to certain members of the Whiskers, Lehi, Norman, and Nelson 
families who have census numbers. The proposed finding credited these 
notations to actions of BIA (Agency) personnel which led the Navajo response 
to criticize the finding as improperly relying on the unauthorized statements 
of BIA personnel (BB 1988a:16, 18-21). 

The proposed finding also discussed a February 1984 letter from Agency 
Superintendent Irving Billy to DNA-Peoples' Legal Services attorney Irene 
Barrow which refused agency verification of census numbers (PF:218). Billy 
referred Barrow to Ms. Sylvia Barton, manager of the Tribe's Census and 
Statistical Services office, for "further information concerning Navajo 
membership and/or enrollment of the subject Paiute Indians" (PF:218). 
Billy's referral to the Tribe was made at a time when verification/certifi­
cation was still considered a non-contractible agency function. 

Subsequent staff research on comments submitted in response to the proposed 
finding shows these notations to have been written by the BIA employee in 
charge of the BIA's Western Navajo Agency Census Office to document instruc­
tions to de~y census number verification which had been received from the 
assistant manager of the Window Rock Census Office--then a Tribal employee 
(FD2). Thus the denials in 1983-84 (during the period of the first census 
contract) appear to be the first clear evidence of actions taken by census 
office clerks who were employees of the Navajo Tribe. There is, however, no 
evidence connected with these denials that shows any aCLion on the part of 
the Navajo 'rribal governing body, nor is there any evidence of "Navajo 
enrollment pr,)cesses" at work. 

Based on the language of the notations (PF:217), decisions to deny census 
number verification appear to have been based on information obtained from 
the BIA's c~nsus, probably the updated version of the 1940 census and/or the 
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1928 census. The following table shows how the central figures in each of 
the notations were recorded in three of the available census schedules: 

Tribal Ancestry as Recorded in BIA Censuses 
(f stands for full blooe) 

1928 1 1940 Orig:2 1940 U2dated3 
Anna Lehi ~rhiskers Paiute f Paiute F ~atA~,s ? Paiute 

Paiute F* 

Marie Lehi " " Paiute F 

Joe Normar, " II " " " " 

Dora Nelsen (deed) " " Navajo F " " 

Two separate pages were provided for Anna Lehi Whiskers, 
both of which appear to be from the 1940 updated census. 
(BIA 1928-·29) 

2 

3 

(BIA 1~140) 

{BB 19813n} 

F(sic)* 

Another denial occurred in 1985, when Anna Lehi Whiskers, who had been listed 
as "Enrolled in the Navajo Tribe" in the Navajo's Initial Response to Inter­
rogatories ill November, 1984 (Zah 1984:6A-H), was omitted from the Tribe's 
Amended Resp()use in January, 1985 (Zah 1985:6A-H). Anna Whiskers was issued 
a census nu~ber in 1928. Three other San Juan Paiutes (Marie Lehi, Joe 
Norman and Ilis wife Frances) were omitted from both the Initial Response and 
the Amended Response, despite the fact that they have had "census numbers" 
since 1928. The Tribe's Second Supplemental Response to the Paiute petition 
includes a :Late 1985 affidavit by Sylvia Barton, Director of the Navajo 
Census and Statistical Services Office at Window Rock, in which she states 
that part of her duties are "to certify ~hether or not a given individual is 
duly enrolled as a member of the Navajo Tribe" (BB 1986: Exh. III). Her 
affidavit goes on to certify an annotated list entitled "Indj"~duals Enrolled 
in Navajo Tribe" (BB 1986: Exh. II). This list does not include the same 
four Paiutes who have census numbers (Anna Lehi Whiskers, Marie Lehi, Joe and 
Frances Nor~in). While there is no clear evidence regarding who made the 
decision to omit these individuals, Ms. Barton's affidavit, coupled with 
Superintendent Billy's deferral to Ms. Barton, and the instructions of tribal 
census clerks to deny census verification to the four families in 1983-84, 
strongly sug1est that these decisions have been made by census office clerks 
who are employees of the Tribe and not by the Tribe's governing body as 
specified in the Navajo Tribal Code. 

Conclusion 
It appears from the little info~mation that is available that tribal census 
office employees may have begun making determinations as to who would be 
issued census numbers in the late 1960's and early 1970's. However, the only 
real evidence regarding decisions to deny census number verification appears 
in 1983, 198:4, and 1985 (Jimmie 1983, 1984a, b; Zah 1985:6A-H). There is 
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virtually nc i.nformation to show the basis for decisions to issue or deny 
census numbE'J:s (i.e., using what criteria or standard and what evidence). 
There is no evi.dence to show that the Tribe's codified membership criteria or 
its establi~hed enrollment and appeals procedures were utilized in making 
these decisions. In all instances since 1983 for which there is information 
(probably since October 1982 when the first census contract was signed), 
these decision~ appear to have been made by tribal employees without input 
from or action by the governing body of the Navajo Tribe. The net result is 
that PaiutE!s whu acquired their census numbers through a BIA census 
enumeration process have been denied the benefit of their numbers due to 
clerical decisions by Navajo Tribal census office employees and not through 
any triball~-established enrollment process. Available evidence supports the 
conclusion t.hat the Navajo Tribe's role has been played out by Tribal census 
office empl(~ees who have been caretakers and maintainers of a census num­
bering SystE:fn established by the Federal Government (BIA) to enumerate 
Indians of the reservation and that the Tribe's governing body has not 
exercised itE responsibility and power to determine the Tribe's membership. 

Genera], Conclusion Regarding Paiutes as Members of the Navajo Tribe 

Paiutes who appear on the BIA's census of the Navajo Reservation are per­
ceived to ~~ members of the Navajo Tribe primarily because they have census 
numbers and their names appear on a reservation-wide census which has been 
maintained since 1940 by the BIA and, more recently, by the Tribe. The 
Navajo Tribal Council adopted the BIA's census in 1953 (along with the census 
numbering systE~m on which it operates) as the Tribe's "official roll." Over 
the intervening years, the roll and its corresponding census nUhlbers have 
come to be perceived as evidence of membership in the Navajo Tribe. There is 
little evidence to indicate that any members of the San Juan band consciously 
applied for membership in the Navajo Tribe. 

In conjunction with the Tribe's adoption of the census, it also established a 
formal application process and an Enrollment Screening Committee to review 
all applications in the first instance. Standards to be used by the commit­
tee when reviewing applications were developed and codified in the Code. 
There is no evidence to show that the Enrollment Screening Committee has ever 
functioned. Nor is there evidence to show that the standards set down for 
the Commi ttE.!I~ have ever been used to determine the eligibility of Paiutes or 
Navajos for mE~mbership or census numbers. There is, in fact, no evidence to 
show that tl~ Tribe's formal application process has ever been used to enroll 
anyone. 

The Tribal Council established a Vital Statistics Department in 1959 to orga­
nize and pr~iuce a Navajo Tribal Roll of all Navajo persons who were entitled 
to share ill tribal benefits. The Tribe has not produced a :ribal roll, nor 
is it knowll to have developed the regulations required to produce such a 
roll. The current Navajo census contract suggests that preparation of a 
Navajo Tribal Roll is still contemplated. 

The census 
determining 
reservation. 
1920's at 

Dumbering system was instituted by the BIA in 1928 as a means of 
eligibility for services provided by the BIA to Indians on the 

Several San Juan Paiute families received census numbers in the 
a time when the process assigned numbers to "Indians" without 
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regard to trjbal ancestry. Number assignment was part of a reservation-wide 
census enumeration and individuals were not asked if they wanted to be 
members of the Navajo Tribe. Census numbers were for use in obtaining vital 
services. Notwithstanding the Tribe's adop~ion of the BIA's census as its 
"official rol:.," the census operation was a "BIA" process until the early 
1980's when Inaintenance of the census was contracted out to the Navajo Tribe 
under a Public Law 93-638 contract. 

There is ess~ntially no evidence that the governing body of the Navajo Tribe 
has been making decisions regarding the eligibility of individuals, whether 
Navajo or Paiute. The few decisions that were made in 1983-85 to deny verifi­
cation of ce:1SU:S numbers to four families I who are members of the San Juan 
Paiute band lnd were previously deemed eligible, appear to have been made by 
tribal census clerks with no apparent input from the governing body of the 
Tribe. 

The only 
lubon of 
numbers. 
numbers, 
Tribe. 

sugqestion of possible governing body involvement is the 1972 reso­
the Bodaway-Gap chapter which allnwed Paiutes to have census 
While the resolution acknowledges their "right" to ha.~ ~ensus 

it ilso clearly identifies the Paiutes as distinct from the Navajo 

Based on available evidence, we conclude that the Navajo Tribe does not 
maintain a tribal roll of its members within the meaning of the 
Acknowledgment regulations (25 eFR 83.1(k)). Thus, the San Juan Paiutes are 
not listed on a Navajo Tribal Roll within the meaning of the Acknowle~gment 
regula:ions and, therefore, are not legitimately members of the Navajo Tribe. 

ASSOCIATION WITH OTHER RECOGNIZED TRIBES 

The finding pointed out that the names of 23 additional San Juan Paiutes 
(12%) appeared on the membership rolls of three other federally recognized 
tribes. However, the issue regarding the 23 had not been researched in depth 
because the decision on the Paiutes' petition turned on the 119 Paiutes with 
"Navajo census numbers" and whether they were, in fact, members of the Navajo 
Tribe as the Tribe claims. The decision not to research the 23 in depth was 
made in the interest of the best utilization of staff time. r& the 119 San 
Juan Paiute UlelIlbers who appeared on the defacto "Navajo Tribal Roll" were 
determined net to be members of the Navajo Tribe, -the 12 percent who appeared 
on the rolls of other recognized tribes would not, by itself, be of suffic­
ient proporti0n to deny the group acknowledgment under criterion 83.7(f). 

fEDERAL llCTIONS TERMINATING OR FORBIDDING THE FEDERAL RELATIONSHIP 

The proposed finding concluded that the petitioner met criterion g because it 
was not sub:ect to Congressional legislation which expressly terminated or 
forbade the Federal relationship (PF:xix). The Navajo response reiterates 
the contention, set forth in its preliminary response, that the Paiutes do 
not meet cr:.terion g because of executive branch and Congressional actions 
(BB 1988a:84, 1985a:65-70). These arguments and the actions cited in the 
Navajo response were examined in preparing the proposed finding, but not 
explici tly cOl!lInented upon. 
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The Navajo response argues that the executive branch action in 1922 restoring 
the reservation established in 1907 for the San Juan Paiutes constituted 
"terminatioc" of them as a tribe. The reservation was restored to public 
domain on the basis of inaccurate information at the time that the Paiutes 
were not cccupying it (PF:43-44, 49). There was no executive branch action 
taken indicating that the Tribe was no longer recognized. Correspondence 
immediately subs~quent to the 1922 reservation withdrawal clearly indicated 
that the Bll1, through either the Western Navajo or Consolidated Ute Agencies, 
considered the San Juan Paiutes a tribe under its jurisdiction (PF:49, Zeh 
1930, Merrit 1925, 1925b). No later executive branch actions denying recogni­
tion w~re found. 

No legislation terminating the San Juan Paiutes or forbidding them from being 
acknowledged as an Indian tribe was found. The Navajo response cites Public 
Law 93-351, the 1974 Hopi-Navajo Settlement Act (88 Stat. 1171), which pro­
vides for allotments for Paiutes "not now members of the Navajo Tribe." The 
response argues that since this act deals only with the Paiutes as individ­
uals, Congress intended that the Paiutes on the Navajo Reservation be treated 
as individuals and not as a tribe (BB 1988a:67). Nothing WdS found in the 
background of the inclusion of this language in the act or in the language of 
the act itsplf to support this interpretation (House of Representatives 
1972). The act makes no reference to or provisions for or against the San 
Juan Paiutes as a tribal entity, and thus does not forbid their acknowledg­
ment as a tribe. 
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United States Department of the Interior 

BlA. lA., 0779 

Memoran,jum 

OFFJCE OF 1l{E SOUCITOIt. 

W ASKINGTON. D.C. 20240 

APR 3 1987 
In reply, please address to: 
"ain Interior, Room 6456 

.­-

To: Deputy to the Assistant Secretary--Indian Affairs 
(Tribal Services) 

From: Assistant Solicitor, Branch of Tribal Government and 
Alaska 

Subject: Issues pertaining to acknowledgment of San Juan 
Southern Paiutes and relationship of 2S erR SS83.l(k), 
83.J(d) and 83.7(c) and (f). 

Your dr'i!lft proposed findings on the petition for acknowledgment 
submitted by descendants of the San Juan Southern Paiutes has 
raised questions as to the relationship between 2S eFR 5S 83.3(d) 
and 83.,'7(c) and (f) and the definition of wMember of an Indian 
tribe-, 25 eFR Sa3.I(k). You have requested an op'inion on those 
quest iCII'1s. 

You ha'l«! inquired whether Section 83.Jed) can be consit1-.red an 
exception to the requirements of Section 83.7(f). For the 
reaSOn!l, discussed below, the better lnterpretat ion is that 
Section 83.3(d) is not an exception to the requirements of 
Section 83.7(f). rurther, .lnce Section 83.l(d) Is not an 
except jon to the requirements In Section 83.7(f), it cannot 
obviatE' the need to comply with the requirements of Section 
83.7(fl, all of which are mandatory. 

Your regulations provide in part: 

8 ~II. 3 Scope. 

• • • 

(d) ~or is this part intended to apply to splinter 
groups, political faction., communities or qroups of 
any character which .eparate fro~ the main ~dy of a 
tribe currently acknowledg.d as being an Indian tribe 
by the Depart~ent, un1e •• it can be clearly 

97 

United States Department of the Interior. Office of Federal Acknowledgement SJP-V001-D006 Page 102 of 126 



and 

-2-

establishe~ that the group has functioned throughout 
histor until the resent as an autonomous Indian 
tr bal ent (Emphasls added.) 

83.1 Form and content of the petition. 

'" All the criteria in paragraphs (a)-(g) of this 
section are mandatory in order for tribal existence 
to be acknowledged and must be included in the 
petition. 

. . . 
(c) A statement of facts which establishes that the 
petitioner has maintained tribal political influence 
or other authority over its members as an autonomous 
entity throughout history until the present. 

. . . 
(f) The membership of the petitioning group is 
composed principally of persons who are not members 
of any other ~orth American Indian tribe. 

First, the plain language of Section 83.7(f) gives no indicatio~ 
of any possible exceptions. In fact, the contrary is true since 
the languaqe of the section plainly states the criteria in 
subsections (a)-(g) are ~mandatory8. The plain meaning of 
-mandatory- is that there are no exceptions. 

Second r Section 83.3 is a general provision relating to the scope 
of the reqillations. Section 83.7 is of a different nature. It 
is a very specific sectio~ enumerating the mandatory criteria for 
being acknowledged. As a simple rule of regulatory 
interpretation, specific provisions must control general ones in 
the ev.nt of an appa~ent conflict. Thus, the aore specific 
prov1si(:ms of Sectio: 83.7(f) should control here. 

Third, the qualifying language of S~ction A3.3ed) emphasize~ 
above is actually a repetition of the separate requirement in 
83.7(c) that the petitioner have been 8an autonomous entity 
through()ut history until the present.- What the emphasized 
language says is that if groups can clearly meet the requirements 
of Sect:lon 83.7(c), they can be ac'tno..,ledged to exist as trihes 
under the regulations even thoul1h some persons may have vie..,ed 
them as ·~pllnter groups, political factions, communities or 
groups ()f a r,t cha racte r - '~h i ch have separated from the ma in body 
of the I:ribe. 
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The empha!!;ized langullge of Section 83.3(d) •• rely qualifies the 
general rule that the regulations are not intended to apply to 
8pl1nte;r ~Iroups, political factions, communities or groups of any 
charact'l!!r which have separated frOlll the main body of the tribe. 
Words and groups of words that are related in thought should be 
kept tOI~et.her and will be construed in relationship to each 
other. The refore, as a ma t ter of both gralMlar and organ 1 zat ional 
structure of the reg~latlons, the emphasized language !!hould be 
lnterpr~ted as a qualification of more proximate language of the 
general rule and not as art exception to the more removed specific 
requirements of Section 83.7(f). 

The real issue raised by your draft proposed findings, however, 
is not ~hether ~ection 83.J(d) Is an exception to Section 
R3.7(f). The real issue is whether the membership of the 
petitioner is principally composed of -members- of "another tribe. 
On page xii of the draft summary, you state that -the determina­
tion of enrollment in a recoqnized tribe has been based solely on 
the ind ivldual' s having a 'Navajo Cenaus Number'.- Given the 
unique (Jrlgins and history of the Navajo Reservation census which 
your te,,::hrdcal reports describe in considerable detail, you are 
not justified in relying solely on the asaigruMnt of BIA and 
-Navajo CE!nSUS Numbers· to prove the petitioner ia principally 
composed of -members- of the navajo Nation. Section 83.7(f) is 
not framed in terms of -enrollment 8 as your draft implies but 
rather it is framed in terms of -membershi p8. Further, there is 
nothing in the plain language of the regulations which requires 
that you give such a conclusive effect to the assignment of the 
census numbers. 

-Member of an Indian tribe- is defined in Section 83.I(k) as: 

WMember of an Indian tribe- means an indivi~ual who 
meets the membership requirements of the tribe as set 
forth in its governing document or is recognized 
collectively by those persons comprising the tribal 
governing body, and has continuously maintained 
tribal relations with the tribe or 1s listed on the 

.tribal rolls of that tribe as a member, if such rolls 
are kept. 

There app4!ar to be two elements to membership as it is defined in 
the .. eguliltions. Each element has two alternati"les. Thus, a 
member of an Indian tribe 1s an individual who: 1) meets the 
procedu I~a.l and substant i ve requirements for lHllbership in the 
tribe au Ijescribed in the tribe'. ooverning document or t. 
recooni:~e,j by the tribal Qoverning body: and 2) has c';)ntinuously 
maintained tribal relations with the tribe or is on the rolls. 
By provi~ino alternatives, the reoulations have created the 
poasibility of apparent conflict between the facta .upportino 
each of the alternative. within In an ele.ent. In re.olvinO any 
.uch apparent conflict., you .hould apply oeneral principles 
qovernjnQ tribal membership. 
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Thus, ell I. to the first element for example, I tribe's governinQ 
documerlt ,may describe its membership in very broad terms. 
Rowever, if the tribe has as a matter of practice interpreted and 
applie~l: the terms of that document in a !!lore limited sens., it is 
the docu~ent as it has been applied vhich viII Qbvern ~hether an 
individual satisfied the first element of the definition of 
member in your regulations. 

In asse!;sing whether an individual has been recognized as a 
member by the tribal governing body, you should give ~reat weight 
to the "i.ews of the gove rn i ng body. The views of the tri bal 
governing body may not be conclusive, however, since ~embership 
in an Indian tribe is a hilateral, political relationship. See, 
F. Cohen, Handbook of Federal Indian Law 135-136 (1942 ed.):-see 
also, Sc)licitor's Opinion, 5S 1.0. 1<4, 1 Ope Sol. on Indian -
Affairs 445, at 459 (U.S.D.I. 1979). 

The funClarnental importance of the bilateral nature of IHmbership 
cannot be underestimated. The constitutionality of many of the 
laws which relate to Indians depends on the fact that membership 
in an Irld:lan tribe is a political relationship, not a racial one. 
See ~orton v. Mancari, 417 U.S. 535 (1974). Thus, the Rureau has 
rnerte21 j~or many years that automatic membership in Indian 
tribes g,hc)uld be I imi ted by tribal consti tutional provisions 
wh i ch are reason .. bl y des igned by the tribes to restrict the 
privile;;j'e of membership to those individuals who by virtue of a 
particular blood quantum or being born while their parents 
resided on the reservation could offer objective evidence of 
maintaining tribal relations. See, J. Collier, ~embership in 
IndianI'ribes - Circular No. 3128, November 18. 1935. 

While there may be all sorts of facts which evidence maintenance 
of tribal relations, the most obvious is probably the fact that 
an individual's name appears on a tribal roll. Thus, l~ibal 
rolls are a short-han.1 alternative to a findino of the 
~ainten~nce of tribal relations as the second element in the 
definition of -member- in your re~ulation •• 

Unfortu~ately, while the reQulations refer to -tribal rolls-, 
that is nc,t a precise term. Tribes develop lists of members in 
an almo:!st infinite number of ways. Some are cOI'Dplex and 
compreh~nsive and others are .ore casual. The nature of any 
given llst: of members and the circumstances under vhich it was 
prepared must be considere~ before determining the list of 
members in question is in fact a -tribal roll- within the meaning 
of the regulations. 

Obviously, if the list of members vas prepared as a result of a 
formal 1: ri ba 1 process whereby ind i v i~uals made Ipplication, were 
reviewe.~ by an independent tribal enrollment committee and 
granted appell rights, the inclullon of an in~lvldu.l'l name on 
the lis'!~ ~'ould be the strong.at evidence of IIlintaining tribal 
relations. However, a lilt of me~berl which va. casually created 
or 11",ply an adaptation by the tribe of • list originated or 
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prepared by the BI~ either as a census or for so~e other purpose, 
such as ttliQibility for BIA or other Pederal programs, would be 
of limite~ value, if any, as evidence of the maintenance of 
tribal relations. To be a -tribal roll- within the meaninQ of 
the regu:lations, the list of members should be one which was 
prepare~ under circumstances indicating strongly that it 
represents a list of those maintaining tribal relations • . ', , 
In makin(~ your determinations, you may give weight to the views 
of indivLduals to the extent you may have such evidence, which is 
not to s.!y that you must or even should solicit individual views. 
The viewl of individuals are relevant, however, because, as 
already "oted, membership is a bilateral relationship and an 
indivic3u.sl is free to terminate his membership at any time. See, 
Solicito,:r's Opinion, 55 L!'). }4, I Ope Sol. on Indian Affairs-
445, at ,,;591 (U.S.O.I. 1979). If an individual's name appears on 
a BtA service list for a particular tribe yet the individual 
indicates that he has always thought that meant he ~as a member 
of the trihe, you are justified in giving the individual's views 
some weight. Conversely, if the individual's name appears on 
what appears to be a tribal roll but the individual h&S indicated 
that he thought the list was merely for purposes of establishing 
eligibility for Federal programs, you may also cons1~er such 
views. 

In summary,. in making a determination as to whether a petitioner 
has avoided the prohibition. of Section 8l.7(f), you Must make a 
determin!tl.on as to whether the petitioner is principally 
composed of members of another tribe. In making that 
determination, you must evaluate carefully all the facts 
presente~ by the petitioner and developed by your staff and be 
guided by the essential principles of tribal membership in 
reconciling seemingly inconsistent or ambiouous facts. 

Your request for an opinion also asks the related question of 
whether ~ petitioner which meets all of the acknowledqment 
criteria except Section 83.7(f) may qualify for acknowledgment if 
the p~rsons composing it relinquish their membership in the 
recogniZE!d tribe or tribes. lihat is relevant for the purposes of 
Section EI3.7(f) is whether the petitioner is composed of members 
of anothE!r, federally ack nowledged tri be at the t 1me of 
acknowleclglnent. As a 1 ready noted, an individual can tenni nate 
his memt:l'E!rllhip in a tribe at any time. Thus, those cO'ftposing the 
membership of the petitioner may resolve any doubts concerning 
wheH.ar '~h~ey have maintain~d membership in or sor.;e degree of 
affiliat:lon with another tribe at some time previously by 
providir,~~ evidence of relinouishment of their membership in the 
other, federally acknowledqed tribe or a disclaimer of any 
affiliat ion with such a tribe. A petitioner Which cali provide 
such evJdence would then be acknowledgeable, provided, of course, 
that additional evidence did not come to light Which vould leolld 
to a rev'lrsal of tl'le proposed f1n"'ing that the petitioner met all 
of the otl'ler criteria. 
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Another related question which you have not asked but vhich 11 
suggested by the facts of this particular case concerns the 
effect of a prohibition on dual enrollment. ~lthough there is n 
general prohibition against membership in more than one tribe cr. 
Cohen, Randbook of Federal Indian Law 137 (1942)), the Navajo 
Nation does have such a prohibition. Rowever, since the Navajo 
Nation does not recognize the San Juan Southern Paiutes as a 
tribe, it cannot invoke its dual membership prohibition to 
disenroll members of t~e petitioners. Thus, this prohibition 
does not now create a problem and any attempt to analyze its 
effect would be premature. 

I hope th.! t these comme nts have been of help. Please let me know 
if you have any questions. 

: 

---
Scott JCeep 
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BlA. lA.07'79 

Memoranduln 

United States Department of the Interior 

.}.A' 

OFFICE OF 11iE SOLICITOR 
W ASHlNGTON, D,C. 20240 

In,reply, ~lease address to: 
MaIn Interlor, Room 6456 

To: oe,puty to the Assistant Secretary--Indian Affairs 
(Tribal Services) 

From: Assistant Solicitor, Branch of Tribal Government and 
Alaska 

Subject: Additional issues pertaining to acknowledgment of San 
Juan Southern Paiutes. 

In my memc,rClndlDU to you of Apr il 3, 19B7, I addressed the maj or 
issues rai.s.~d by your draft proposed findings on the peti"tion for 
acknowled~lm4~nt submitted by descendants of the San Juan Southern 
Paiutes. There is one additional issue which is indirectly 
suggested by our review and analysis of the regulations. 

Apparently, our analysis of the regulations and conclusions was 
different from that of some of your staff. When I initially 
discussed the relationship of Sections 83.3(d) and 83.7(f) with 
some of }"()ur staff, they advised me orally that their past 
practice had been to treat Section B3.3(d) as an exception to 
Section 83.7(f). They indicated further that they had advised 
other pet. it ioners orally and in writing of their views. Since 
agency PI',!Sct ice may have some relevance in interpret ing 
regulations, I asked for copies of the correspondence. 

I have rHV iewed the correspondence, and, while there may have 
been somf~ confusion or uncertainty as to the relationship between 
the two provisions of the regulations, 1 found nothing which 
established an agency interpretation or practice contrary to or 
i nconsis'l~eJ1lt with my ear 1 ier memorandum. There is nothing wh ich 
would requi.re treating Section 83.3(d) as an exception to the 
requirem11ents of Section 83.7(f). 

I hope that these comments have been of help. Please let me know 
1f you have any Questions. 
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lLJnited States Department of the Interior 

BIA.IA.()779 

OffICE OF mE SOLICITOR 

WASHINGTON, D.C 20240 

J~ 27 l~ 

- -
• -

- . 

To: Deputy to the Assistant Secretary - Indian Affairs 
(Tribal Services) 

From: Associate Solicitor, Division of Indian Affairs 

Subject: San Juan Southern Paiute Final Determination 

In respCln!;e to your memorandum of October 14, 1988, to the 
Assistant Solicitor for Tribal Government' Alaska, .1 have 
reviewed i~he legal opinion of April 3, 1987, concerning tribal 
memberstidp, which the petitioner and the intervenor, the Navajo 
Nation, addressed in their comments upon the propose~ finding 
publish,ed in the Federal Register (August 11, 1987). The 
Assistan,t Solicitor's conclusion that 25 CFR S83.3(d) is not an 
excepti"~n to the requirements of S83. 7 (f) is a sound interpre­
tation "~f Part 83. Compliar.::e with all of the requirements of 
i83.7, including i83.7(f), accordingly is necessary. 

I do not 1:ind there to be adequate support, however, for the 
prior opirlion's interpretation of the definition of 'Member of an 
Indian ·::ri.be', in S83.1 (k), which is deteninative of the 
applica1::icln of S83. 7 ef). A fundamental principle of statutory 
construction requires that the starting point of interpretation 
be the lal'llguage of the statlJte itself. Rose v. Long Island R.R. 
Pension_Plan, 828 F.2d 910, 919 (2d Cir. 1987), citing American 
Tobacco COl. v. Patterson, 456 U.S. 63, 68 (1982). Here, we start 
wi th th.~ language of the regulation itself. 

There iu no need to resolve 'apparent conflicts' between the 
alterna1:ive criteria as stated in the April, 1987, opinion, 
because unless the context or legislative intent indicates 
otherwi!II!, the use of the disjunctive in statutes and regulations 
indicatE!l; that alternatives were intended. Knutzen v. Eben Ezer 
Lutherara Housing Center, 815 F.2d 1343, 1349 (loth Cir. 1987). 
Normal I};", 'and' and 'or' are not interchangeable. Nichols v. 
Asbestosi: Workers Local 24 Pension Plan, 835 F.2d 881, 890, n.79 
(D.C. cj~. 1987). 

There is:; nothing in the legislative history of S83.1 ("~ ~o 
indicate!: that other than the stated combinations of a1 ternati ves 
are required to define membership in an Indian tlibe. See, 43 
Fed. Reejii, 39,361; 43 Fed. Reg. 23,743; 42 Fed. Reg. 30,647. In 
S83.1 (k)" .any atated combination of the following components will 
.uttice to fulfill the definition of membership: 1) aaettnq the 
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membership requirements of the tribe a •• et forth in it. govern­
ing doc\uDe:nt, or 2) being recoqnized collectively by those 
persons cOlinprising the tribal governing body, and 3) having 
continuc!\lsly maintained tribal relations with the tribe, or 4) 
being li tItled on the tribal rolls of that tribe as a member, if 
such rolls are kept. 

There is: nlO need to meet the criteria of both components 3) and 
4): as 1I1tlernatives, either will suffice to combine with compon­
ents 1) ()r 2) to meet the membership criteria of §B3.1(k). Nor 
do I fir.le! .anything in the requ1ations that would give the term 
'triba1 roll' any meaning other than that ordinarily applied by 
the BlA ~md the tribe in question. Specifically, nothing in the 
history c)f this regulation suggests there is a need to consult 
compOneJ"lit: :3 in order to divine the meaning of component 4. The 
exi stencE~ lof a roll and its use by the tribe as a membership 
listing device are the essence of component 4). While the 
circumstclnces of its compilation JIlay be relevant in. determining 
the trit:IE~'15 view of the roll, those circumstances do not justify 
the DepartllDent in substituting its judgment as to what consti­
tutes a tribal roll for that of a tribe already acknowledged by 
the Oepa rtllDent. 

This opinilon reexamining the definition of 'Member of an Indian 
tribe' wc)uld not, assuming the correctness of your finding that a 
majority o:f the petitioners meet neither component 1) nor 2) of 
§83.1(k), require a reversal of your proposed finding on cri­
terion 8 ~I. '7 (f) . The petitioning group would still not be 
principal1~~ composed of members of other tribes given your 
findings a~s to components 1) and 2), as I understand them. Since 
all intereisted parties seem to have fully briefed all components 
of definition 83.1ek), only minimal additional opportunity for 
further C:Ol:nment need be afforded to interested parties if this 
revised 1el;1al interpretation does not change the result of the 
proposed finding. 

This meD:lc)r.andum concerns only the legal question previously 
addressee! j~pril 3, 1987 and does not address the findings of 
fact. Giv4en the probability of legal challenges to the result of 
your detE!nlDination, regardless of the outcome, I would recommend 
that you rleview your draft final determination with the staff of 
the Branc:h of Tribal Government and Alaska. 

~~9hertY 
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tJnited States Department of the Interior 

OFFICE OF TIlE SOUCITOR 
W ASHJNGTON, D.C. 20240 

Appendix E 

In reply, please address to: 
Main Interior, Room 6456 

BIA.IA.0779 

Memorandum 

To: Deputy to the Assistant Secretary--Indian Affairs 
(Tribal Services) 

From: Deputy Associate Solicitor, Division of Indian Affairs 

Sub:ect: ~'~'4onse to comments of applicant for federal 
r"ecogni tion of the San Juan Southern Paiute Tribe 
concerning 25 C.F.R. § 83.3(d) 

This responds to your memorandum dated August 25, 1989, request­
ing our l~eview of arguments submitted by the petitioner for 
federal l~ecogni tion of the San Juan Southern Paiute Tribe in 
response to, the conclusion in our opinions dated April 3, 1987, 
and January 27, 1989, that 25 C.F.R. § 83.3(d) does not 
constitute an exception to the requirement of 25 C.F.R. § 83.7(f) 
that the Imembership of a petitioning group be composed 
principa::.ly of persons who are not members of any other North 
American Indian tribe. 

Section 83.3(d) provides: 

Nor is this part intended to apply to splinter groups, 
political factions, communities or groups of any char­
actE~:[, which separate from the main body of a tribe 
curn~ntly acknowledged as being an Indian tribt: by the 
DepC'l:rtment, unless it can be clearly established that 
the 9rouP has functioned throughout history until the 
pref;4~nt as an autonomous Indian tribal entity. 

Our 1987 memorandum concluded that neither § 83.3(d) nor 
§ 83.7(f) contain any language that can be construed as 
establistdng that the former was intended as an eyception to the 
latter. ~rhat memorandum construed the language at the end of 
§ B3.3(d) as meaning that if groups can clearly establish that 
they have functioned throughout history until the present as an 
autonomo\;!:::J Indian tribal enti ty, they can be acknowledged to 
exist as il tr:be under the regulations even though some persons 
may have viewed them as "splinter groups, political factions, 
communitif~s or groups of any character which have separated from 
the main bOody of the tribe." 
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As is cll~ar both from the title of § 83.3 and the specific 
languagE'~ in § 83.3 (d), that section describes the scope of the 
regulat:lc:ms. That section provides that some groups are outside 
the scope of Part 83 and, therefore, may not obtain federal 
acknowledgement, and that any other groups are within the scope 
of Part 133 and may be able to obtain acknowledgement if they meet 
the cri tf~ria specified in Part 83. Nothing 'in § 83.3 provides 
for any 9r.oups to be acknowledged without compliance with Part 
83. 

The peti t:ioning group, on pages 6-8 of its response to the 
comments of the Navajo Tribe, argues that the persons involved 
wi th the d.:ly-to-day application of regulations have consistently 
viewed § 83.3(d) as an exception to § 83.7(f). In footnote 5 the 
petitioner quotes language from the proposed finding stating that 
§ 83.3(d)' " ... had been understood to describe a possible 
exception t.o criterion 83.7(f) .•• " and attaches three letters 
dated Ma}' 6, '980, August , 1, 1981, and December 18, 1985, from 
the BIA thclt it believes documents that understanding. The 
quoted laLn9uage in the proposed finding does not asser+- that the 
staff's understanding has been either consistent or longstanding. 
All three: of the attached letters simply state that a group that 
separates: from, or is currently part of, a recognized tribe may 
be rec09n,i~:ed only if it can show it has functioned autonomously 
throughou.t its history. None of those letters asserts that a 
group, even if it has functioned autonomously throughout its 
history, mclY be acknowledged without complying with § 83. 7(f). 

In footn!Jte 6 the petitioning group argues that even if it were a 
"splinter srroup" of the Navajo Tribe, it could not be denied 
acknowledgement so long as the Paiute Tribe had not abandoned its 
tribal government citing The Kansas Indians, 72 U.S. (5 Wall,) 
737 (1867), and Moe v. Salish and Kootenai Tribes, 425 U.S. 463 
(1976). Under § 83.7(c) and (f), however, a group must have both 
an unbroken history of tribal autonomy and a membership composed 
principally of persons who are not members of any other North 
American Indian tribe. 

On pages 2-4 the petitioners argue by analogy that, since 
integration of tribal members into the United States does not 
deprive Cl tribe of its tribal status (citing The Kansas Indians, 
Moe, and lr-iashpee v. New Seabury Corp., 592 F.2d 575 (1st Cir. 
1979) ), ~.:ntegration into another Indian tribe should not prevent 
a group j::rom being acknowledged as an Indian tribe. Those cases 
were decj,.,:1ed, however, against a background of a clear federal 
policy tll.at U. S. citizenship and tribal status are not mutually 
exclusiVE!. The decision in The Kansas Indians was explici '-ly 
based, in part, on the fact that the Shawnee tribal organization 
was recO<;lnized by the Executive Branch. The Kansas IndJ.dns at 
755-756. Long before either Moe or Mashpee were decided Congress 
has had E!llacted the Citizenship Act of 1924 providing both that 
Indians b)rn in the United States are citizens and that their 
ci tizensh:lp does not impair their tribal rights. Ch. 233, 43 
stat. 25~i, <codified at 8 u. S.C. § 1401 (b) . There is no such 
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statutory fE~deral policy with respect to membership in -.ore than 
one Indian t:ribe. As far as the Executive Branch 1s concerned, 
the feder.!l policy with respect to acknowledgement of groups not 
previously acknowledged is the one set out in § 83.7(f). 

According.Ly, it is our view that the arguments submitted by the 
peti tione:::- for federal rec:>gni tion of the San Juan Southern 
Paiute Tribe, are not sufficient to overturn our April 3, '987, 
opinion, c::on.firmed on January 27, 1989, to the effect, inter 
alia, thai: 25 C.F.R. § 83.7 limits federal acknowledgement to 
tho:.:e groups composed principally of persons who are not members 
of any other North American Indian tribe. 

--{ 

Charles B. 
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UnIted ~tates Department of the Interior 

OFFICE OF THE SOLICITOR 
WASHINGTON. D.C. 20240 

In reply, please address to: 
Main Interior, Room 6456 

BIA.IA.0779 

- . - . 

Memorand ULlIl nEr. - 8 J9B9 

To: }~ssistant Secretary - Indian Affairs 

From: Deputy Associate Solicitor, Indian Affairs 

Subject: Interpretation and application of Acknowledgment 
F~egulations to San Juan Southern Paiute Petition 

This is ..in response to your request of September 14, 1989, 
concerning possible conflicts between prior memoranda from this 
office. The Acting Solicitor has agreed that I respond since 
the Associate Solicitor has recused himself from any 
participation in the decisioris relating to the San Juan 
petition. 

I have rf!viewed the April 3, 1987, memorandum of the Assistant 
Solicitor, Branch of Tribal Government and Alaska, and the 
subsequent memorandum of January 27, 1989, of the Associate 
Solicitor. The first memorandum discussed the possibility of an 
apparent conflict within parts of the definition of *member of 
an Indian tribe'" in section 83.1(k) and attempted to resolve 
it. The Associate Solicitor interpreted the discussion in the 
earlier II1,emorandum as suggesting that, to be a member of an 
Indian tribe, one had to be both on a tribal roll and 
maintaining tribal relations. He concluded, *[t]here is no need 
to meet t:he criteria of both components .••• * The Associate 
Solicitor was correct in his conclusion that an individual need 
not be bc~h listed on a tribal roll and maintaining tribal 
relations to be a member of a tribe within the meaning of the 
regulatioJ'ls. However, I interpret the discussion in the 
Assistant S,olicitor's earlier memorandum concerning the 
maintenance of tribal relations as being intended to aid in 
identifying those rolls which would be tribal rolls of members 
within thE! l:neaning and 1 imi ted purposes of the acknowledgment 
regulatic,.ns. 

The discuss:ion in the Assistant Solicitor's memc--andum of 
maintaining tribal relations is premised on his conviction, as 
he has e~plained it to me, that *tribal rolls* is not defined in 
the regulnt:io~._ nor is it a precise term otherwise. The 
Associate SCJ1;citor, in his 1989 opinion, applied straightforward 
rules of nti!ltutory construction solely to the legal question of 
how to interpret 25 CFR 83.1(k}. That later opinion assumed 
that -tribal roll- had a meaning -ordinarily applied by the BIA'" 
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and that, 'theretore, to look behind the roll to ascertain the 
tribal int:IEmt for the roll was, in effect, to add the other 
requiremen't under the regulations ot maintaining tribal 
relations -to the requirement of being on a tribal roll. The 1989 
opinion cClJncludes that the section 83.1(k) definition of IrMember 
of an Indian Tribe· is, in part, satisfied by being listed on the 
tribal rolls of that triba as a member, if sl1ch rollb are kept, 
and that 1:he Bureau should not look behind a roll to question 
whether li:sted persons are members -- i. e., •••. circumstances do 
not justU:y the Department in substituting its judgment as to 
what cons1:itutes a tribal roll for that of a tribe already 
acknowled9ted by the Department.· 

I do not lllelieve it is necessary, however, to resolve the 
theoreticc~ll differences, if any, between the two memoranda. First 
of all, thle 1989 opinion states, ·This memorandum concerns only 
the legal question previously addressed •.. and does not address 
the findir~ of fact .... ·(Emphasis added.) The opinion urges 
that BIA l-Ieview its draft determination with our Division and 
acknowled~es that •.•. circumstances of [a roll's) compilation 
may be rell~vant in determining the tribe's view of the roll .... " 
This opinion presupposes, of course, a roll which is intended to 
be, and on its face shows that it is, a list of tribal members. 
We belieVE! that, for a tribal roll of members to be given the 
weight acc:l:>rded in the 1989 opinion, the roll should, both on its 
face and in the circumstances of its preparation and 
,:·d.ministrc~L1tion, list only those persons who satisfy tribal 
membership requirements. Any ongoing additions and deletions by 
a tribe shlJuld be consistent with normal and routine updating of 
such a lh.1t. 

We have nC"1f had an opportunity to review the draft final 
determinat~:ion by the BIA. Section 501 of the Navajo Tribal Code 
states: 

~rhe membership of the Navajo Tribe shall consist of 
1th,e following persons: 

(1) All persons of Navajo blood whose names appear on 
the official roll of the Navajo Tribe maintained by 
1the Bureau of Indian Affairs •.•• 

Emphasis c~Ldded. 

Although Ule Navajo Tribal Code appears to at least require both 
being on 1:l:1e ·roll- and being ·of Navaj 0 blood-, the BIA report 
points up :si-gnificant questions as to the meaning of the phrase 
·of NavajC:1 blood- and which roll is being referred to if the 
Tribal CocllE! were actually to be applied. In any event, the BIA 
materials indicate that the roll, denominated as a BlA -Census 
of the Navi:ljo Reservation· (also known as the -Navajo Census 
Roll-) and subsequently adopted by the Navajo Tribe as the 
-Navajo Tribal Roll-, because of the historical 
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/ circumstilnces of its preparation and maintenance, is clearly not 

~./ a list which only includes those who satisfy tribal membership 

( 

requiremfmts. The Navajo roll presents questions which require 
looking hoeyond the roll for answers. 

The roll provided to us included names of persons with no 
apparent iudication of Navajo blood and other notations, for 
example, indicating Wnot enrolledw or persons with other non­
Navajo trihal blood degrees without reference to possible Navajo 
blood. ~11e fact that the roll on its face includes persons who 
are Wnot fmrolledW and who have no indication of Navajo blood is 
consistent \.,ith its character as a census roll but totally 
inconsistfmt with a tribal roll exclusively of tribal members all 
of whom nust be wof Navajo blood. w The factual findings in the 
technical rl:!ports are adequate to justify the Bureau's 
conclusion that the particular roll presently at issue, the 1940 
Navajo census roll, could reasonably be interpreted as not being 
a tribal roll within the meaning of the acknowledgment 
regul~tions ... ~., for the purposes of determining whether 
members of' Cl petitioning group are members of another, 
recognizedl tribe as defined in 25 CFR § 83.1 (k) • The roll 
appears tCI include not only Navajos but also other Indians 
residing cln the Navajo reservation who might be entitled to 
services from the BIA. In looking further to determine whether 
the roll is intended to be conclusive as to the tribal 
membership Clf every name appearing, we have to take into account 
the fact that the roll was first prepared as a census of Indians 
living on the reservation, the fact that the Navajo Tribal Code 
has established separate procedures for developing a roll that 
would be c!xclusively a list of tribal members and the fact that 
the procedures in the Code have not been utilized to maintain 
the roll. 

The fact t::hat the -Navajo Tribal Roll- is not a tribal roll of 
members oj: the Navajo Tribe within the meaning of the 
acknowled~~ent regulations does not by itself provide definitive 
evidence (If separate Paiute tribal status because of the 
necessity 'to evaluate the petitioner's membership unC;er other 
elements cI:E 25 CFR § 83.1 (k). We conclude merely that the 
Bureau's 1':lndings and conclusions of fact concerning the 
character of the WNavajo Tribal Roll- and the listing of Paiutes 
on it reqt;drle further inquiry into possible San Juan Paiute 
membership in the Navajo Tribe based on the other factors set 
forth in 2!i CFR § 83.1(k). There is nothing inconsistent between 
this conclusion and the 1989 opinion, and we find n') reason to 
reconsider that opinion further at this time. 

If you haVE! «my further questions, please don't hesitate to call 
on us. --? - ~ // d 

."7.... / 

" .. ' (~M< J 
Charl~~ B~ughes 
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