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Summary under the Cr:teria, Final Determination, Cowlitz Indian Tribe

INTRODUCTION

Administrative History

Administrative History of the Proposed Finding. The Bureau of Indian Affairs (BIA or Bureau)
received a request for Federal Acknowledgment from the Cowlitz Indian Tribe (CIT) on September
17, 1975 (CIT Pet. 1975). The Bureau did not act upon the petition then because consideration was
being given to the establishment of the Federal Acknowledgment Project, designed to deal with
acknowledgment issues under a uniform set of regulations rather than on a case-by-case basis.

The proposed finding for this case in favor of acknowledgment was published February 27, 1997.
The administrative history of the petition to that date was presented in the Summary under the
Criteria for the proposed finding (CIT PF, Summ. Crit.) and is summarized briefly in the technical
report for the final determination.

Administrative History Since the Proposed Finding. The 180-day comment period provided under
the regulations ended August 26, 1997, but was extended to November 19, 1997, at the request of
the Quinault Indian Nation (Quinault). The administrative history of this case has been made
complex first by an administrative appeal, and then by litigation, concerning a Freedom of
Information Act (FOLA) request for the petitioner’s file and records made by Quinault, a third party
in the administrative proceeding.

Petitioner’s Response to Proposed Finding. On August 8, 1997, CIT advised the BIA that it would
not submit a response to the proposed finding (Barnett to Reckord 8/8/1997), and did not submit one.

Reguest for Extension of Comment Period. The FOIA administrative appeal and litigation have
proceeded at the same time as the administrative acknowledgment process. The processing of the
petition became linked to the FOIA request when, during mediation of the FOIA litigation, the
Government agreed to reopen the third party comment period and the petitioner’s response period.
Quinault had already submitted substantial comments during the original comment period. As a
result of a Stipulated Order entered on the docket in this litigation, the public comment period was
reopened for 75 days to allow Quinault time to submit additional comments, which they did. During
this period, a formal meeting on the record was held as requested by Quinault. At this meeting,
Quinault, petitioner and other interested parties were afforded the opportunity to inquire into the
reasoning, analyses and factual bases for the proposed finding. The BIA received additional
comments from Quinault on December 12, 1998, and the CIT submitted its reply to them on
February 9, 1999, three days before the response period was scheduled to close February 12, 1999.
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Third Party Comments. Quinault Nation submitted documents with a cover letter from Richard
Reich, Attomney for Quinault Indian Nation (Reich to Gover 11/17/1997).

Petitioner’s Response to First Set of Quinault Comments. The petitioner submitted a response to
Quinault’s 1997 comments on January 12, 1998 (CIT Response 1998).

Quinault Commenis, December 14, 1998. The cover letter to the second group of Quinault
comments stated that, “[tJhis memorandum revises and supplements the memorandum in opposition
dated November 16, 1997 . . . " (Reich to Gover, 12/12/1998).

Petitioner’s Second Response to Third Party Comments. The BIA received the petitioner’s response
to Quinault’s second set of comments (CIT Final Submission 1999) on February 9, 1999.

Preparation of Final Determination. Under stipulation in the litigation, the BIA was required to
assign a team to work on preparation of the technical report to the final determination by February
19, 1999 (one week after expiration of the petitioner’s regulatory 60-day response period for
response to third-party comments). This was done. The final determination, according to the 60
days allowed under the 25 CFR Part 83 regulations, would have been due on April 20, 1999. The
BIA asked the AS-]A for a 120-day extension of time to prepare the technical report for the final
determination (Maddox to Gover 2/19/1999). The AS-IA extended the period until August 18, 1999
(Gover [approval handwritten on request memorandum] 2/24/1999). The BIA notified CIT and
Quinault of the extension on March 19, 1999 (Maddox to Barnett 3/19/1999).

BIA researchers were taken away from evaluating this petition in order to work on other litigation.
The BIA also requested items from the Cowlitz that they needed to complete and submit in order to
finish a roll that could be used for organizational purposes should the Final Determination be
positive. As a result, the final deadline was extended to November 17, 1999 (Tuell to Barnett,
98/13/99) and then further extended to “the end of the month [November]” in order to complete the
surnaming process (Tuell to Barnett 11.19/99). Because certain offices in the surnaming process had
no personnel availatle to review the final determination, the deadline was extended to January, 2000.
(Tuell to Barnett, 11/30/99).

Prior Federal Acknowledgment under 25 CFR 83.8

Overview of the Proposed Finding. The AS-IA determined in the Proposed Finding that the
petitioner had previous unambiguous Federal acknowledgment through 1855. This date of previous
Federal acknowledgment was based on the presence of Cowlitz at the Chehalis River treaty
negotiations. The proposed finding determined that: 1.) the Cowlitz present at the negotiations,
specifically the Lower Cowlitz band, had refused to sign the proposed treaty, but the Federal
government’s willingness to negotiate with them constituted previous acknowledgment; 2.) the
Cowlitz métis, or “half-bloods™ were part of the Lower Cowlitz at the time of the negotiations; and
3.) the Lower Cowlitz and another band, the Upper Cowlitz, amalgamated later in the century. This
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determination enabled the petitioner to proceed under criteria 83.7(a)-(g) as modified by the
provisions of 83.8 for previously acknowledged tribes.

The proposed finding did not determine that Federal acknowledgment actually ceased in 1855. The
1855 date was usec solely for preparation of that finding (CIT PF 1997, Summ. Crit. 3). The BIA
at that point in the process believed that it was unnecessary to determine a post-1855 date of previous
recognition because the Cowlitz had received the advantage of areduced burden of evidence allowed
previously acknowledged tribes based on the date of the treaty negotiations.

Review for the Final Determination. Quinault challenged the BIA’s determination of previous
unambiguous Federal acknowledgment for the Cowlitz petitioner on two points. First, they
specifically questicned whether Cowlitz métis, or “half-bloods™ were present at the 1855 treaty
negotiations, and whether they were included in the 1855 treaty negotiations. These Cowlitz “half-
bloods” have been viewed as distinct by many who wrote about them because they had French
Canadian background and spoke French. Second, Quinault pointed out that the Upper Cowlitz, a
band which the government administratively joined with the Lower Cowlitz two decades after the
treaty negotiations znd which amalgamated with them, had not been present at the treaty negotiations
and had not been part of the Cowlitz entity involved in the negotiations. Quinault argued that the
entire Cowlitz petitioner, which includes Cowlitz métis and Upper Cowlitz descendants, could not
proceed under the regulatory provisions for previously acknowledged tribes based on the 1855 treaty
negotiations because the Cowlitz métis and the Upper Cowlitz had not been present. In short, they
were arguing on two fronts that only part of the present-day petitioner had been previously
acknowledged, and therefore the petitioner was ineligible to proceed under 83.8.

The documentation submitted by Quinault contained some new material dealing with OIA contacts
with the Lower Cowlitz and Upper Cowlitz bands between 1856 and 1880. Their submissions also
included documents already in the record at the time of the proposed finding. These materials and
others in the record had not been analyzed during the proposed finding to determine whether there
was a date after 1855 when the amalgamated petitioner had been acknowledged or any date when

the Upper Cowlitz had been acknowledged.

Quinault uses their submissions to argue that the métis were not involved in the treat negotiations
in 1855. It is accurate that there is no documentation that any métis members of the Lower Cowlitz
tribe were present at the Chehalis River Treaty Council. However, there is also no documentation
that the Lower Cowlitz group present at the Chehalis River Treaty Council in 1855 did not include
métis. Thus, the evidence is silent concerning the presence of Cowlitz métis at the Treaty Council.

Quinault has not placed their argument in context. It is unrealistic to expect that the métis would
have been part of the Lower Cowlitz leadership in 1855. The oldest known Cowlitz métis was born
in 1827. Aside from the marriage which produced this child, Cowlitz-French Canadian marriages
had only begun to occur in the 1830's. Even the oldest métis offspring would have been only
teenagers and young adults in 1855. They would probably not have had sufficient seniority to act
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as tribal spokesmen in 1855. More importantly, other evidence indicates that the métis were part of
the historical tribe before the treaty negotiations and were part of the Cowlitz tribe that was present
atthe 1855 treaty negotiations. For example, Indian Agents before and after 1855 classified Cowlitz
métis and “half-bloods” as Cowlitz. Quinault’s analysis does not change the conclusions of the
proposed finding that Cowlitz métis were part of the Lower Cowlitz band beginning in the 1830's.

Quinault also used the materials in their submissions to argue that the Upper Cowlitz had not been
part of the entity that was previously acknowledged. The proposed finding found that through a
gradual process, the government administratively joined the Lower Cowlitz and the Upper Cowlitz.
By 1878-1880, the BIA was dealing with the two bands together, treating them as one tribe
composed of two bands.

Conclusion for the Final Determination. In response to Quinault’s criticisms, the BIA reevaluated
the evidence concerning previous recognition for the petitioner with particular focus on whether the
Upper Cowlitz had been federally acknowledged. Based on new analysis of all the evidence in the
record, this determination now extends the date of previous Federal acknowledgment of the Lower
Cowlitz Indians at least to 1878-1880 and determines that the Upper Cowlitz Indians also had
previous unambiguous Federal acknowledgment until at least 1878/1880.

The determination of previous Federal acknowledgment is based on the previous acknowledgment
of two entities, the L.ower and the Upper Cowlitz, which were administratively amalgamated by the
Government in 187&-1880. Both entities were previously acknowledged. Quinault’s argument that
only part of the petitioner was previously acknowledged is not accurate.

The administrative analysis of the two bands is demonstrated by the actions of Federal Indian agents,
when they appointed Atwin Stockum chief of the “Cowlitz Indians” in 1878. The OIA also
enumerated both the: Lower Cowlitz and Upper Cowlitz bands in two OIA censuses taken in 1878
and 1880. They compiled separate lists for each band, but then listed the two groups together in the
statistical tabulation. Quinault’s documentary submissions concerning the 1878 and 1880 Office of
Indian Affairs (OIA) enumerations show that the Indian Office realized that both groups still did
exist, as of 1878, and that they had headmen with whom the OIA communicated when they were
required to research and produce status reports. Although other Government documents of the
1860's and 1870's noted separate Cowlitz bands, they treated them in the same way, usually together,
listing both bands urider a common heading and making efforts to put both bands of the tribe on the
Chehalis reservation.

A distinction should be made between the administrative amalgamation of the Upper and Lower
Cowlitz by the Federal government, which acknowledged them first separately and then dealt with
them together, and the amalgamation of the two bands’ political processes. It is unclear whether the
Upper and Lower Cowlitz were already acting together as one entity or acting as two separate entities
as late as the 1870's. The documentation indicates that the process of political amalgamation
occurred over several decades, in part as a result of the administrative actions of the government
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which treated them as amalgamated. Not until 1910-1912 was it clear that the Upper Cowlitz and
Lower Cowlitz Indians were functioning as a single entity, although even at that date some cultural
and linguistic distinctions remained.

Conclusion: Both the Upper and Lower Bands were recognized separately by the Federal
government and by 1878-80 were treated as one by the Federal government. The two Bands acted
together by the 1870's and were fully amalgamated by 1910. The petitioner may proceed under 83.8
as both of its parts had unambiguous Federal recognition.

Overview of the Proposed Finding

Conclusions under the Mandatory Criteria. The AS-IA found that the CIT met all seven criteria
required for Federal acknowledgment (CIT PF 1997, Summ. Crit. 10).

Under criterion 83.7(a) as modified by 83.8(d)(1), the petitioner had been identified as an American
Indian entity on a substantially continuous basis since 1855, and the petitioner was the same group
as the one previously federally acknowledged. Identifications existed in Federal records, including
identifications by the BIA, by local historians, anthropologists and ethnologists, and in local
newspapers (CIT PF, Summ. Crit.10-20).

Under criterion 83.7(b) as modified by 83.8(d)(2), the petitioner demonstrated that a predominant
portion of its membership comprised a distinct community at the present (CIT PF, Summ. Crit. 20-
31).

Under criterion 83.7(c) as modified by 83.8(d)(3), the proposed finding concluded that the petitioner
had maintained a secuence of named leaders identified by knowledgeable sources, along with at least
one other form of evidence, for the period from March 2, 1855, to the present. This was based on
the existence of traditional chiefs prior to 1878, the appointment by the Office of Indian Affairs
(OIA) of chief for the Lower Cowlitz band in 1878, correspondence concerning the appointment of
a chief for the Upper Cowlitz band and subsequent dealings with him as chief, the transfer of
authority from these still-living chiefs to an elected leadership in 1912, and an unbroken elected
leadership since 1912. For each of these time periods, a variety of documents in the record, both
external, including BIA records, and internal, including minutes and other records of the tribal
organizations, showed the existence of political influence and authority at a level sufficient to meet

the criterion (CIT PF 1997, Summ Crit. 31-44).

Under criterion 83.7(d), the petitioner submitted copies of its goverﬁing document, thus meeting the
criterion (CIT PF, Summ. Crit. 44).

Under criterion 83.7(e), the BIA determined that all of the petitioner’s members on the 1994
membership list were descended from the historical Cowlitz tribe. The definition of this historical

5
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tribe allowed for regional patterns of inter-tribal marriages and for the association of non-Cowlitz
families with the Cowlitz prior to March 2, 1855, the date of last unambiguous Federal
acknowledgment used in the proposed finding. The definition also took into consideration the
consistent acceptance and identification of such associated families as Cowlitz by the tribe, the
Federal Governmeri, and the BIA (CIT PF, Summ. Crit. 44-47).

Under criterion 83.7(f), the membership of the petitioner was found to be composed principally of
persons who were nct members of any acknowledged North American Indian tribe (CIT PF, Summ.
Crit. 47-48).

Under criterion 83.7(g), neither the petitioner nor its members were the subject of congressional
legislation that had expressly terminated or forbidden the Federal relationship (CIT PF, Summ. Crit.

48).
Bases for the Final Determination

This final determinarion is based upon all materials utilized for preparation of the proposed finding,
third party comments submitted, the petitioner’s response to the third-party comments, the on-the-
record meeting, the petitioner’s submission of the final membership list, and research by BIA staff.
.The final determination reaches factual conclusions based on a review and reanalysis of the existing
record in light of the new evidence. The conclusions of the proposed finding are adopted for the final
determination except as supplemented and modified based on this additional analysis and review.

Abbreviations_ and/or Acronyms Used in the Final Determination and Technical Report

AS-IA Assistant Secretary - Indian Affairs

BAR Branch of Acknowledgment anci Research, Bureau of Indian Affairs

BIA Bureau of Indian Affairs

COIA Comymissioner of Indian Affairs

Ex. Exhibit Submitted by the CIT or by the Quinault Indian Nation

FD Final Determination

FR FEDERAL REGISTER

OlA Office of Indian Affairs, 19®-century title of the Bureau of Indian Affairs
6

United States Department of the Interior, Office of Federal Acknowledgement CTI-V001-D007 Page 8 of 243



Summary under the Criteria, Final Determination, Cowlitz Indian Tribe
PF Proposed Finding
Quinault The Quinault Indian Nation

Summ. Crit. Sumrnary under the Criteria.

Standardized Spellings

When discussing Indian tribes and bands in the body of the narrative, the technical reports for the
Proposed Finding and the technical report for the Final Determination use the current standardized
spellings, for example, “Cowlitz.” Where specific historical documents are quoted within the
technical report, these names are spelled as found in the original.

Several families use variant spellings of the same name, e.g. Cottonoire, Cottenoir, Cottonware.

When discussing the historical ancestor, the technical report uses a standardized spelling. When
discussing individuals in modern families, it uses the spelling utilized by that branch of the family.
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SUMMARY CONCLUSIONS UNDER THE CRITERIA
83.7(a-g) and 83.8(a-d)

83.7(a) The petitioner has been identified as an American
Indian entity on a substantially continuous basis
since 1900. Evidence that the group's character as
an Indian entity has from time to time been denied
shall not be considered to be conclusive evidence
that this criterion has not been met....

83.8(d) To be acknowledged, a petitioner that can
| demonstrate previous Federal acknowledgment
must show that: (1) The group meets the
requirements of the criterion in 83.7(a), except that
such identification shall be demonstrated since the
point of last Federal acknowledgment. The group
must further have been identified by such sources
as the same tribal entity that was previously
acknowledged or as a portion that has evolved

from that entity.

(5) If a petitioner which has demonstrated
previous Federal acknowledgment cannot meet the
requirements in paragraphs (d)(1) and (3), the
petitioner may demonstrate alternatively that it
meets the requirements of the criteria in 83.7(a)
through (c¢) from last Federal acknowledgment
until the present.

Under criterion 83.7(a) as modified by 83.8(d)(1), the proposed finding concluded that the petitioner
had been identified as an American Indian entity on a substantially continuous basis since 1855, the
date of last unambiguous prior Federal acknowledgment used by the proposed finding, and that it
was the same group as the one previously federally acknowledged. Such identifications existed in
Federal records, wkerc they had been made by the BIA, and in census records. Similar
identifications had been made by anthropologists and ethnologists, by local and regional historians,
and by local newspapers (CIT PF, Summ. Crit.10-20).

Few of the third party comments appeared to be directed at criterion 83.7(a). On procedural rather
than factual grounds, Quinault disputed the evidence used to demonstrate Cowlitz met criterion
83.7(a) in the proposed finding. However, they confused the concepts of “recognition” and
“identification.” “Recognition” refers to an actual government-to-government relationship between

8
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an Indian tribe and the Federal Government, and “identification,” as required under 83.7(a) refers
to naming the petitioner as an Indian entity, without analyzing the actual political, ancestral or social
character of the entity or the political relationship that entity may or may not maintain with the
Federal government. In effect, Quinault held the petitioner to a higher standard -- Federal
recognition rather than simple identification -- on criterion 83.7(a) than required by the regulations.

Other portions of the Quinault comments were directed at the fact that many of the early
identifications of the petitioner had not specifically identified the amalgamated tribe. The proposed
finding determined that because of the wide dispersion of the Cowlitz population, most
identifications were conly of a part of the Upper Cowlitz or Lower Cowlitz and not the entire tribe.
These identifications before 1910 were viewed as supporting evidence for criterion (a) and the
government’s identification of the two bands were accepted as evidence to meet criteria (a). After
1878, the government had continued to identify both the Upper and Lower Cowlitz, but increasingly
between 1880 and 1910 identified them together as an amalgamated entity. After 1910, most
identifications refer to the single Cowlitz entity. Identification of the separate tribes before the
amalgamation and during the process of amalgamation are acceptable under the regulations.
Therefore, the separate identifications of the Upper and Lower Cowlitz entities between 1855 and
1910 provide evidence that the petitioner meets criteria (a).

Since the evidence evaluated during the proposed finding had already satisfied the requirements of
identification of an Indian entity from the 1855 date of Federal acknowledgment used for the
proposed finding, the extension of previous acknowledgment to the later date of 1878-1880 means
that the years 1855-1880 no longer have to be analyzed under this criterion. The petitioner only
needs to show that it meets criterion (a) from 1880 to the present. This task was already
accomplished during the proposed finding. The new documentation pertaining to criterion 83.7(a)
submitted by the third party, such as the newspaper coverage of Upper Cowlitz meetings concerning
fishing rights in the later 1920's, provided additional evidence which shows that the CIT meets
criterion 83.7(a).

Evidence in the record for the proposed finding, evidence submitted as comment and other evidence
located by BIA researchers during the proposed finding evaluation demonstrates that the petitioner
meets criteria 83.7(a) from 1878-1880 to the present. Therefore, the conclusion of the proposed
finding that the petitioner meets criterion 83.7(a) as modified by 83.8(d)(1) is affirmed.

83.7(b) A predominant portion of the petitioning group
comprises a distinct community and has existed as
a community from historical times until the
present,
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83.8(d)(2) The group meets the requirements of the criterion
in section 83.7(b) to demonstrate that it comprises
a distinct community at present. However, it need
not provide evidence to demonstrate existence as a
community historically.

The regulations define “community” for the purposes of 83.7(b) as follows:

Community means any group of people which can demonstrate that consistent
interactions and significant social relationships exist within its membership and that
its members are differentiated from and identified as distinct from nonmembers.
Community must be understood in the context of the history, geography, culture and
social organization of the group (25 CFR 83.1).

Thus, under 83.8(d)(2), the regulations require that the Cowlitz demonstrate that they meet the
criterion for community (83.7(b)) only for the present day, or modern, community. They do not
need to demonstratz that they meet the criterion for community from 1878-80, the last point of
unambiguous Federal acknowledgment, until the present. Under criterion 83.7(b) as modified by
83.8(d)(2), the proposed finding concluded that the petitioner demonstrated that a predominant
portion of its membership comprised a distinct community at the present (CIT PF, Summ. Crit. ).

Quinault criticized the Government’s proposed finding for using pre-1981 evidence to demonstrate
community for a later period. The proposed finding and final determination define the period for
the Cowlitz modern community as 1981 to the present, starting some ten years before the
documented petiticn and the response to the technical assistance letters were submitted. However,
some discussion in both documents extends to the early 1970's when the Indian Claims Commission
made the Cowlitz judgment award and the Cowlitz modified their membership requirements. This
material provides useful background for evaluating later evidence on community. Some of the issues
from that period continue to resonate in CIT’s community at present. These issues include the 1/16th
blood requirement, the participation of certain individuals with Yakima background in the political
organization, and even the traditional status of certain family lines and individuals. The pre-1981
data did not in the proposed finding, and does not in this final determination, provide actual evidence
for meeting 83.7(b) at present.

Quinault commente« extensively on the period between 1878 and 1978 and attempted to demonstrate
that CIT did not mest the requirements of 83.7(b) during this 100 years. They often compared the
evidence utilized in other cases to the petitioner’s evidence in an attempt to show that the criteria
were applied arbitrarily. To evaluate the evidence submitted under 83.7(b) for all time periods as
Quinault suggests should have been done, would misapply the regulations as they pertain to
previously acknowlzdged tribes. Section 83.8(d)(2) specifically provides that the group need not
provide evidence to demonstrate existence as a community historically. Therefore, this final
determination finds that most of Quinault’s comments on 83.7(b) are irrelevant because they discuss

10
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evidence for community during time periods when the petitioner is not required to demonstrate that
it meets criterion 83.7(b).

For the final determination, additional evidence contained in the petitioner’s response showed that
interaction by members in the community at present was extensive and involved people in all
subgroups in proportion to the subgroup’s size in the overall CIT membership. This finding
strengthens to some extent the evaluation of actual social interaction among the petitioner’s members
made in the proposed finding.

Quinault accused the cultural anthropologist assigned to the proposed finding of bias in favor of the
petitioner. The evidence presented to support this accusation included two small phrases uttered by
the anthropologist in many hours of field interviews with Cowlitz members. These interviews were
taped and some were transcribed. In context, the two phrases were clearly meant only to encourage
the person being intzrviewed to cooperate with the government researcher. The BIA considered
Quinault’s complaint and found no evidence of bias in favor of the petitioner.

BIA researchers performed quantitative analysis on the data submitted as comment and response or
collected for the final determination. This analysis demonstrated that a significant proportion of
members of CIT are documented as either actually participating in CIT affairs or closely related as
a parent, child or sibling to an individual who actually participated in CIT affairs. Participation in
the context of this analysis did not include having one’s name appear on a list of members or
participating in activities limited to a particular subgroup. Activities counted in this analysis
included participating in the council or executive committee, organizing at social events, serving on
committees, relaying information about the tribe from one individual to another, providing food and
other help to indigent and elderly tribal members who are not close family members, maintaining
the community’s property, representing the tribe to outsiders, and so forth. Because a significant
proportion of the membership actually participates in formal and informal tribal activities, the
proposed finding that actual interaction occurs at a significant level is confirmed.

Much of the evidence submitted by the petitioner for the proposed finding and in response to it
concerns the political organization of the tribe. This evidence directly pertains to meeting criterion
(c). However, political processes often generate communications and interactions, and can be used
to describe social connections between the petitioner’s members in order to demonstrate that the
petitioner meets criterion (b). Additional field work by the BIA added to the information utilized
during the proposed finding to show that political arguments, issues and behind-the-scenes coalition
building are widespread, and that information relating to controversial or topical political issues are
widely dispersed throughout the membership. This fieldwork also found that members hold strong
opinions, and they base their political positions on knowledge they gain not only from formal
meetings and CIT publications, but also from rumors they hear during informal discussions in
everyday social situations. News about tribal affairs is filtered through a lens of general knowledge
which members have about each other. Such knowledge is gained through lifetimes of association.

11
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The high level of knowledge of tribal activities gathered outside formal meetings and publications
provides supporting evidence that the petitioner meets 83.7(b) at present.

The petitioner presented data pertaining to the period since the Proposed Finding, and limited
additional data from the period 1981-1994. Little of this evidence was new. Some was
documentation of events since the proposed finding. The third party comments presented no data
pertaining to the petitioner’s community at present. The evidence gathered in field interviews by the
BIA anthropologist assigned to evaluate the petition for the final determination was very similar to
that collected by the anthropologist who worked on the proposed finding. The new evidence
confirmed the proposed finding.

The third party comments, which were procedural criticisms and were not new evidence, do no
require a change to the proposed finding. The petitioner demonstrated community for the proposed
finding. The petitioner has submitted more and updated evidence to show that they meet the
requirements of criteria (b) for the modern period. The BIA anthropologist on the final
determination made a field visit and gathered more and updated information concerning the modern
period. She also made some new analyses which confirmed the conclusion at the proposed finding.
This evidence is similar to that before the BIA evaluators for the proposed finding and confirms it.

Therefore, the conclusion of the proposed finding that the petitioner meets criterion 83.7(b) as
modified by 83.8(d)(2) is affirmed.

83.7(c) The petitioner has maintained political influence
or authority over its members as an autonomous
entity from historical times until the present....

83.8(d)(3) The group meets the requirements of the criterion
in section 83.7(c) to demonstrate that political
influence or authority is exercised within the group
at present. Sufficient evidence to meet the
criterion in section 83.7(c) from the point of last
Federal acknowledgment to the present may be
provided by demonstration of substantially
continuous historical identification, by
authoritative, knowledgeable external sources, of
leaders and/or a governing body who exercise
political influence or authority, with
demonstration of one form of evidence listed in
section 83.7(c).
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(5) If a petitioner which has demonstrated
previous Federal acknowledgment cannot meet the
requirements in paragraphs (d)(1) and (3), the
petitioner may demonstrate alternatively that it
meets the requirements of the criteria in 83.7(a)
through (c) from last Federal acknowledgment
until the present.

Under criterion 83.7{¢) as modified by 83.8(d)(3), the proposed finding concluded that the petitioner
had maintained a sequence of leadership identified by knowledgeable external sources for the period
from 1855 to the present.

Under 83.8(d), the petitioner needs to demonstrate that it meets the requirements of criterion 83.7(c)
only from the point of last Federal acknowledgment through the present, rather than from first
sustained contact with non-Indians. It provides for a reduced burden of evidence to demonstrate that
criterion 83.7(c) is et from the date of last unambiguous Federal acknowledgment until the present-
day community (83.8(d)(3)). The burden is met if the group shows that authoritative, knowledgeable
external authorities, such as state or Federal officials in close contact with the band, identified, on
a substantially continuous basis until the present, group leaders and/or a governing body which
exercised political influence or authority, and one other form of evidence. The petitioner must also
demonstrate that the: group exercises political authority at present.

The CIT meets the requirements of 83.7(c) as modified by 83.8(d) from 1880 to the present and
demonstrates political authority at present. The proposed finding listed a sequence of leaders of CIT
and one form of other evidence under 83.7(c) from the point of last Federal acknowledgment (1855)
to the present. This evidence demonstrated that the petitioner met this criteria as modified by
83.8(d)(3). Because this determination now finds that the Cowlitz bands were acknowledged until

roughly 1878-1880, the sequence of leaders must now be shown only from the latter date of 1878,
when Atwin Stockum was appointed chief of the Cowlitz tribe by an Indian agent, through 100 years,

which included an vneventful shift from traditional chiefs to an elected executive council in 1910-
1912, until the cwrent CIT chairman John Barnett. This demonstration has been made in the
proposed finding. The other evidence required under 83.8(d)(3) is discussed in the response to
Quinault’s comments.

Quinault’s criticism of these findings fall under two main categories: 1) the named leaders were only
leaders of separate tribes or ethnic groups and not of a unified tribal entity in the 19th century; and
even after they cami¢: together in the 20th century organization, the named leaders were only leaders
within their subgroups and not part of an amalgamated tribal entity; and 2) the named leaders were
only officials of a ¢/aims organization not a tribe.

The final determination evaluates Quinault’s comments in detail and finds that in respect to the first
issue, unity is not required under the regulations before the group amalgamated. The proposed
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finding demonstrated that the historical Upper and Lower Cowlitz bands had chiefs who were
identified by knowledgeable outside sources until the late 1880's. After that, Federal documents
show that the two entities amalgamated. Their individual band chiefs and leadership clearly acted
together in the early 1900's. Significant data indicates that these subgroups and their leaders
cooperated in filing claims in 1910-12 and in litigating fishing rights in 1927-34. During the period
from 1912 to 1938, the Cowlitz leaders came from both the Upper and Lower Cowlitz Bands,
including several of the Lower Cowlitz métis families. The Cowlitz were careful to make their
leadership representative and this alternation was purposeful. Since 1950, the leadership has not
been dominated by a single subgrouping. Today, various historical subgroups which characterize
the tribe are represenred in the leadership. Recent arguments concerning resources and land use, the
current direction of the tribe, priorities, the acknowledgment petition, the membership requirements
and elections clearly illustrate how people within one subgroup know who within another subgroup
is an effective political contact. Politically active CIT members utilize this knowledge to advance
their programs or peints of view. This evidence demonstrates leadership in the amalgamated tribe.
This sequence of leadership of the Cowlitz bands before 1910 and of a Cowlitz entity after 1910
provide part of the evidence that the petitioner meets 83.7(c) as modified by 83.8(d)(3).

Quinault’s second issue is that CIT and the formal predecessor organizations, the Cowlitz Tribal
Organization (CTO) from 1912 through 1950 and the Cowlitz Tribe of Indians (CTI) from 1950 to
1974, have been merely claims organizations. Quinault refers to some previous acknowledgment
findings which denied recognition to certain groups whose only purpose was to pursue land claims.

The proposed finding found that CIT and its predecessors were not merely claims organizations,
although the CTO and CTI did pursue claims. First CIT’s predecessor group, the CTO, did not
develop in response to the push to enroll at Quinault, to Thomas Bishop’s Northwestern Indian
Federation’s efforts to form claims organizations, to the compiling of the Roblin Roll or to other
forces beyond the tribe. The Cowlitz tribe existed before these events and operated independent of
these external events. Second, Roblin only identified two unenrolled Indian “tribes” in his 1919
Report. One was the Cowlitz. Third, for the period from 1912 through 1950, the existence of an
externally named leaclership, along with evidence for the continuation of structured political activity
and influence demonstrated that the leaders of CTO and CTI undertook activities in addition to these
claims, such as fishing rights litigation and environmental preservation of natural spawning areas.
These activities demcnstrated a bilateral relationship between the leadership and the members. The
minutes and other documents from this period demonstrate that non-claims issues were dealt with
by the various Cowlitz crganizations. Such evidence provides another “form of evidence” that the
petitioner meets 83.8(d)(3). The Cowlitz organization was not simply a claims organization.

As a consequence of the nature of the historical development of the Cowlitz entity, the interaction
among the Cowlitz subgroups at the tribal level in recent years is primarily political in nature. These
subgroupings trace to earlier geographical bands and social groupings. No evidence was submitted
to show that these subgroups have separate formal leadership or decision making processes;
however, the active communication and interaction among members of subgroups promotes informal
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political activity within each group and supports participation of individuals from each subgroup in
the larger political arena of the tribe. This final determination finds that subgroup activity is
supporting evidence for meeting 83.7(c).

The analysis done for the final determination revealed that the representation on the council is
proportional to the representation of the subgroup in the tribe’s population, which supports, albeit
weakly, the proposed finding that individuals vote for those people who will represent their own
subgroup on council. The subgroups form a single political system, and show no signs of breaking
away from each other, despite the presence of conflicts among important and politically active
segments of the tribe, which are resolved by the group as a whole. Evidence of wide-ranging
representation on the council and in the leadership since 1910 and of dispute resolution on a tribal
level at present provides supporting evidence that the petitioner meets 83.7(c).

The CIT has made a smooth transition from one leader to another without even minor breaks. A
modern day exception occurred when the Tribal Council President and the Chairman of the
Executive Council clashed. Clearly, the Cowlitz entities led by Atwin Stockum and Capt. Peter in
the late 1800's is the same one that developed a democratically elected council in 1910-12, since both
of the traditional chizfs participated in the formation of the modernized organization. During the
changes from a hereditary chief, to an appointed chief, to a democratically elected council, the
membership remained unchanged in its basic character.

The Cowilitz petitioner can trace an unbroken line of leaders identified by knowledgeable external
sources and a relativzly unchanging set of families that have provided the core membership. This
organization held meetings attended by a significant portion of the voting members of the tribe
almost annually from 1912 through 1939, and from 1950 through the present.

Quinault argued that the ten-year hiatus of meetings constituted a significant interruption of
continuous tribal existence. Like other petitioners, Cowlitz activity during the war years was
extremely low due in part to gas rationing, war industry migration and military service.
Nevertheless, at least three documents exist in the record to show that individuals continued to
communicate and scme leaders met at an individual’s home. When regular meetings recommenced,
the same general population attended as before the war and the same group of leaders presided.
Analyses comparing lists of participants and of the leaders before 1938 and after 1950 shows
continuity spanning the period of low activity for the tribe. Although evidence between 1938 and
1950 is sparse, when considered in historical context under 83.6(e), it does show political activity
at a level to demonstrate the group meets criterion 83.7(c).

The introduction of residency requirements and dual enrollment prohibitions in Yakima enrollment
procedures in the late 1940's and changes in CIT membership rules to prohibit dual enrollment and
to establish a 1/16th blood-degree requirement in the 1970's have defined more strictly the tribe’s
boundaries during the 20th century. These changes have not changed the distinct characteristics of
the Cowlitz core population. Quinault questioned an apparent discrepancy between the
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anthropologist’s and historian’s technical reports on the topic of the 1973-74 CIT enrollment
changes. Language is added to the final determination to clarify the proposed finding. Thislanguage
explains that a few active individuals were removed from the CIT membership as a result of these
changes, most notably the Sareault family and the leader of the Yakima Cowlitz, Emma Mespli. The
general membership was knowledgeable about the effect the vote of these controversial changes
would have, but the Cowlitz maintained its stability. Many tribal members were distressed when
they saw a few incividuals who had low blood quanta, but who had maintained close social
relationships with other Cowlitz, removed from the rolls. Atthe same time, the genealogical makeup
of the tribe was not drastically altered by these changes; the membership still descended from the
same historical groupings in roughly the same proportions. These clarifications in analysis did not
require a change in the conclusion of the proposed finding that petitioners evolved from the
previously acknowledged Cowlitz Bands and meets criterion (c).

The Quinault presented extensive specific arguments together with documentary and affidavit
evidence to support their fundamental argument that predecessor organizations, CTO and CTI, as
well as CIT were only voluntary organizations formed solely for the purposes of pursuing land and
other claims against the Government. A careful review of their comments and evidence found that
Quinault’s attempt to base their argument in part on the content of the council minutes ignored other
evidence concerning not only activities outside of council meetings but also the purpose and
character of the minutes themselves, which were not transcripts of everything that went on at the
meetings but rather usually focused on actions taken. While the tribe was very involved in dealing
with these claims activities, it also performed other welfare, economic, governmental and cultural
functions that were significant to members.

The proposed finding found that in 1967, an informally functioning executive committee which had
developed under the 1950 constitution of the CIT was expanded by resolution of the general
membership at the annual meeting into a formal tribal council. The Tribal Council was then
incorporated into the 1974 constitutional revision, which also was adopted by vote of the general
membership. The annual membership, or General Council, meetings are not superficial or
inconsequential political events. Decisions are made by the General Council, elections are held and
controversies are discussed publicly. Supplementary meetings are sometimes held.

There are political strains over the General Council’s role vis-a-vis the Tribal Council and rivalries
between the elected leadership of the General Council and that of the Tribal Council continue to
reveal publicly larger controversies within the tribe. Arguments continue between the so-called
traditional sweat lodge grouping and John Barnett and his followers. Recently, the advancement of
the Quinault allottees’ interests by the CIT is brought up as problematical by some members who
are not allottees. Many question the priority placed on economic development at what they believe
is the expense of welfare matters. Membership issues continue to involve a predominant proportion
of the tribe. These activities indicate that the general membership is well informed and concerned
about tribal business and is involved in the political processes of the tribe; they are evidence to
demonstrate that CIT meets criteria (c) at present.
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In addition, the proposed finding found that there was considerable evidence of informal leadership
during the period 1950-1973 by community elders, but the final determination finds that
increasingly, younger people are taking positions of leadership both in formal tribal venues and also
in informal situations, as the elders become infirm or die. Increasingly, individuals in mid-life are
opinion leaders within the tribe. The passing on of political leadership from one generation to the
next indicates that political authority does not merely come from elderly individuals who depend for
their authority on past customs and childhood relationships established at a time when the tribal
members were not yet acculturated. Rather, the political authority of the present leaders rests on
modern-day interactions, relationships and activities of individuals. Evidence of the passage of
leadership from one generation to the next demonstrates that political organization meets criteria (c)
at present.

The 1973/1974 decisions concerning enrollment qualifications have continued to have political
impact to the presert. Some family groups with Yakima-enrolled close relatives maintain that they
remain active in the Tribal Council to protect their membership status. The 1/16 Cowlitz blood-
quantum provision continues to provoke membership-eligibility disputes within the general
membership and within the Tribal Council in this decade, as recently as this year when individuals
stepped down from the tribal council because of problems they had meeting the membership
requirements and pressures from the general membership to apply membership requirements equally.

The Tribal and General Council have responded to demands from the general membership to
broaden the focus of CIT activities, and to intervene in other matters of concern to the general
membership. This process provides evidence, most clearly laid out in the oral interviews, for
continuous functioning by leaders, leaders’ influence on the membership, members’ influence on the
policies of the governing body, and acknowledgment of leaders by followers under 83.8(d)(3).

In summary, the petitioner submitted evidence that shows that leaders have been identified since the

last point of Federal acknowledgment in 1878-1880 until the present. Evidence also demonstrates
that since that time, the Cowlitz have undertaken a variety of activities which demonstrate political

authority. Singly, these forms of evidence are not sufficient to meet criterion 83.7(c). However,
when these forms of evidence are combined, they provide evidence that the petitioner meets the
criterion.

Therefore, the conclusion of the proposed finding that the petitioner meets criterion 83.7(c) as
modified by 83.8(d) is affirmed.

83.7(d) A copy of the group's present governing document,
including its membership criteria. In the absence
of a written document, the petitioner must provide
a statement describing in full its membership
criteria and current governing procedures.
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Under criterion 83.7(d), the proposed finding concluded that petitioner had submitted a copy of its
present governing document, thus meeting the criterion. Quinault’s comments argued that CIT did
not actually follow their constitution. The requirement of 83.7(d) is to submit the present governing
documents, including its membership criteria. The document submitted reflects the CIT’s general
governing and membership practices and demonstrates that CIT meets criterion (d). Quinault
additionally maintained that some statements within the preamble and body of the 1950 CTI
constitution and the 1974 CTI constitution indicated that the petitioner’s tribal existence had not
been continuous. Criticisms of general statements in constitutions have not been viewed as
significant in past determinations and are not viewed as significant here.

No new evidence was submitted in connection with criterion 83.7(d).

Therefore, the conclusion of the proposed finding that the petitioner meets criterion 83.7(d) is
affirmed.

83.7(e) The petitioner's membership consists of
individuals who descend from a historical Indian
tribe or from historical Indian tribes which
combined and functioned as a single autonomous
political entity.

Neither the third party nor the petitioner submitted new evidence in relation to criterion 83.7(e).

Quinault’s comments were procedural and challenged the proposed finding that the CIT membership
descends from the historical Cowlitz tribe as it existed in 1855. Quinault’s mixed the discussion of
previous unambiguous Federal acknowledgment with the discussion of 83.7(e).

Quinault’s comments questioned the inclusion of métis descendants in the tribe on two grounds.
One ground was based on a misinterpretation of the proposed finding: Quinault continually discussed
the Cowlitz métis as if the proposed finding treated them as a scparate Indian entity which
amalgamated with the Lower Cowlitz and the Upper Cowlitz. The proposed finding explained that
the Cowlitz métis were descendants of Lower Cowlitz Indians and French Canadians, such “half
bloods” being often referred to in documents as “métis.” The proposed finding never stated that a
separate métis entity had amalgamated with the Lower Cowlitz. It stated that individual French
Canadian/métis had joined or married into the Lower Cowlitz before treaty times.

The second argument presented by Quinault had already been considered in detail in the proposed
finding. The “Cowlitz métis” included the mixed-blood descendants of several Indian women from
other tribes. These women and their children functioned as members of the Cowlitz tribe prior to
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the latest date of pre:vious unambiguous Federal acknowledgment. They had been incorporated into
the historical tribe. Thus their offspring descend from the historical tribe.

Virtually all CIT members have demonstrated that they descend from individuals who were part of
the historical Cowlitz tribes which historically amalgamated. Of a total “green card” membership
of 1,482, there are only three individuals whose genealogy has not been traced to a member of the
historical Cowlitz Indian tribe as defined in the paragraph above.

Therefore, the conclusion of the proposed finding that the petitioner meets criterion 83.7(e) is
affirmed.

83.7(f) The membership of the petitioning group is composed principally
of persons who are not members of any acknowledged North
American Indian tribe. However, under certain conditions a
petitioning group may be acknowledged even if its membership
is composed principally of persons whose names have appeared
on rolls of, or who have been otherwise associated with, an
acknowledged Indian tribe. The conditions are that the group
must establish that it has functioned throughout history until the
present as a separate and autonomous Indian tribal entity, that
its members do not maintain a bilateral political relationship with
the acknowledged tribe, and that its members have provided
written confirmation of their membership in the petitioning
group.

The proposed finding concluded that the petitioner met criterion 83.7(f).

No new evidence was submitted pertaining to dual enroliment by the petitioner’s members. In the
course of checking the final membership list, the BIA researcher determined that although CIT has
a dual enrollment prohibition, there are approximately six “green card” holders (individuals of at
least 1/16th Cowlitz blood) who are dually enrolled with the Lummi tribe. This small number, of
the total membership (1,482), does not make the CIT “principally” composed of members of any
acknowledged North American Indian tribe.

Therefore, the conclusion of the proposed finding that the petitioner meets criterion 83.7(f) is
affirmed.

83.7(g) Neither the petitioner nor its members are the
subject of congressional legislation that has
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expressly terminated or forbidden the Federal
relationship.

Under criterion 83.7(g), the Proposed Finding concluded that neither the petitioner nor its members
were the subject of congressional legislation that had expressly terminated or forbidden the Federal
relationship (CIT PF, Summ. Crit.).
No comments were received or new evidence submitted in connection with criterion 83.7(g).
Therefore, the conclusion of the proposed finding that the petitioner meets criterion 83.7(g) is
affirmed.

AFFIRMATION OF PROPOSED FINDING

Therefore, the proposed finding is affirmed except as modified above.
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I. INTRODUCTION.

This document is a technical report to accompany the Final Determination (FD) for the Cowlitz
Indian Tribe (CIT), a petitioner for Federal acknowledgment. This FD, including the technical
report, is based on documentary and interview evidence which confirmed the Proposed Finding
(PF) and new analysis of the information and argument received in response to the PF.
Documentary materials and transcripts of field interviews in the case record for the PF were
reviewed again in light of new information and arguments submitted during the comment periods
by third parties and the petitioner.

A. Administrative History.

1. Administrative History of the Proposed Finding. The Bureau of Indian Affairs (BIA or
Bureau) received a request for Federal Acknowledgment from the Cowlitz Indian Tribe (CIT) on
September 17, 1975 (CIT Pet. 1975).! The Bureau did not act upon the petition because
consideration was then being given to the establishment of the Federal Acknowledgment Project,
designed to deal with acknowledgment issues under a uniform set of regulations rather than on a
case-by-case basis. After the Federal Acknowledgment Project was established in 1978, and the
CIT's petition was transferred to it, the petition was assigned priority number 16, based on its
submission date.

Under the 25 CFR Part 83, or acknowledgment, regulations, the CIT: submitted a documented
petition (CIl= Pet. 1982) on February 1, 1983,? and was sent an obvious deficiency (OD) letter
dated June 15, 1983 (Fritz to Cloquet 6/15/1983). The group withdrew their 1983 petition and
on February 10, 1987, submitted a second documented petition dated January 20, 1987, as a
response to the O (CIT Pet. 1987). The BIA reviewed the 1987 petition and sent the CIT a
second OD letter dated October 21, 1988 (Elbert to Barnett 10/21/1988). The CIT submitted a
response to the second OD dated January 29, 1994. The BIA received this response on February
24, 1994 (CIT Response 1994),* with a cover letter stating that the petitioner considered the
petition ready for active consideration (Barnett to Reckord 1/29/1994). After reviewing this
response, the BIA determined that the petition was ready for active consideration on April 4,

1994.

'See List of Sources for components of this submission.
2See List of Sources for components of this submission. e
3See List of Sources for components of this submission.

4See List of Sources for components of this submission.

1

United States Department of the Interior, Office of Federal Acknowledgement CTI-V001-D007 Page 37 of 243



The revised Federal acknowledgment regulations became effective March 28. 1994 and they
included a provision at 83.8 which allowed petitioners who had been Federally acknowledged in
the past to proceed using a reduced burden of proof. The BIA determined that the CIT were
eligible to proce=d under the provisions of section 83.8, and notified them of their eligibility by a
letter dated May 3. 1995 (Roth to Barnett 5/3/1995). The petition was placed on active
consideration July 11, 1995. The Assistant Secretary - Indian Affairs (AS-IA) signed the CIT
proposed finding February 2, 1997 (CIT PF 1997), to acknowledge the petitioner as a Federal
Tribe because they met all seven mandatory criteria 83.7 (a)-(g).

2. Administrative History Since the Proposed Finding. The administrative history of this case
has been made complex first by an administrative appeal, and then by litigation. Both actions
concerned a FOIA request made by the Quinault Nation for the petitioner’s files and records.
The FOIA administrative appeal and litigation have proceeded at the same time as the
administrative acknowledgment process. The processing of the petition became linked to the
FOIA appeals when, during mediation on the FOIA litigation, the Government agreed to reopen
the third party corament period and the petitioner’s response period in the acknowledgment
procedure. A chronological description of these events follows.

a. Extensions and FOIA Administrative Appeal. Notice of the CIT proposed finding was
published in the Federal Register on February 27, 1997 (62 FR 8983-8985), initiating the
regulatory 180-day period for the petitioner to respond to the proposed finding and for receipt of
public comments. This comment period was scheduled to close August 26, 1997, but on August
18, 1997, at the request of Quinault Nation, the AS-IA extended the comment period 90 days
“from date of this letter” (Deer to Capoeman-Baller 8/18/1997).

Almost one year before the PF was published, on April 2, 1996, the Quinault Nation, a
recognized Indian tribe located in western Washington, submitted an extensive FOIA request
which pertained to both the Chinook and Cowlitz petitions for Federal acknowledgment
(Capoeman-Baller to Director, Office of Administration, Bureau of Indian Affairs 4/2/1996). In
order to process this comprehensive request, the BIA answered the Quinault FOIA letter,
generally describing the types of materials that would be released and would not be released, on
June 11, 1996, and rnade a large number of documents available to them at the Department of the
[nterior. Consistent with existing policy, the BIA withheld materials were protected under the
FOIA and Privacy Acts, including membership files, the petitioner’s rolls, membership lists and
genealogies, and other information about individuals which was of a highly personal nature. The
Quinault filed an administrative appeal to the June 11, 1996 FOIA response.

By November 11, 1996, the DOI had responded to the Quinault Nation’s administrative appeal of
the FOIA and had upheld the BIA's withholding from release documents which held highly
personal information about Cowlitz members.

On July 28, 1997, Quinault requested reconsideration of their appeal of withholdings in the
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FOIA. The Quinault nation subsequently requested a 180-day extension to the comment period.
On August 18. 1997, the AS-IA granted a 90-day extension to the comment period, thus closing
the comment period November 17, 1997 (Deer to Capoeman-Baller 8/18/1997). On September
8, 1997. the Quinault requested a reconsideration of their request for an extension of their
response time bevond November 17.

b. Litigation (Quinault v. Gover). On October 7, 1997, Quinault sued the Department. the
Cowlitz Indian Tribe, and the Chinook Indian Tribe, Inc., alleging four counts concerning the
FOIA and the acknowledgment process. Two days later, on October 9, 1997, the AS-IA signed
a letter to Quinault, denying their September request for a further extension (Deer to Reich
10/9/97). A week later on October 21, 1997, Quinault filed a motion for a preliminary injunction
to stop the final determinations ([get cite]), which the court denied December 3, 1997 ([get cite]).

Quinault’s first set of comments on the CIT proposed finding was received by the BIA on
November 19, 1697, the closing date of the extended comment period. Under the 25 CFR Part

83 regulations, the petitioner had 60 days to respond to the third party comments. The CIT
response to the Quinault comments was received within the regulatory time frames by the BIA on
January 12, 1998.

On June 16, 199§, the BIA informed CIT that a team of researchers would be assigned to prepare
the CIT final determination within the next 60 days (Maddox to Barnett 6/16/1998). Quinault
objected.

As part of a joint stipulation in the litigation, the BIA reopened the comment period for 75 days
on September 28, 1998, to allow Quinault time to submit additional comments.” On September
28, 1998, the U.S. District Court addressed the records claim and upheld the Department’s
position that it did not have to turn over the list of members or the genealogies under the FOIA,
the Privacy Act, or the Federal acknowledgment regulations.® Quinault appealed to the Ninth
Circuit. Quinault submitted a second set of comments on the CIT proposed finding on December
14, 1998. The 60-day period for the petitioner to respond to third party comments ended
February 12, 1999. The CIT submitted its reply to the second set of CIT comments on February
9,1999.

c._On-the-Record Technical Assistance Meeting (11/23/1998). On November 12, 1998,

$United States District Court for the Western District of Washington at Tacoma No. C97-562SRJB,
Stipulation for Order Dismissing Certain Claims; Order Thereon, September 28, 1998.

®Transcript of Hearing before the Honorable Robert J. Bryan, United States District Judge, Docket No.
C97-5625RJB, October 19, 1998.

"For summaries of all these post-proposed finding submissions, see section I.C. of this report.
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Quinault requested a formal on-the-record technical assistance meeting in regard to the CIT
petition (Reich to Gover and Fleming 11/12/1998) as provided in 83.10 (j)(2). This letter was
accompanied by a proposed agenda (Quinault Proposed Agenda 11/12/1998). The BIA arranged
for the meeting to be held November 23, 1998. On November 19, 1998, the BIA transmitted a
copy of the approved agenda (BIA Agenda 11/19/1998) to CIT and Quinault (Roth to Reich
11/19/1998). The meeting was held as scheduled, and transcribed by a court reporter: *

Under stipulation in the litigation, the BIA was required to assign a team to work on preparation
of the technical report to the final determination by February 19, 1999 (one week after expiration
of the petitioner’s regulatory 60-day response period for response to third-party comments).’
This was done. The final determination, according to the 60 days allowed under the 25 CFR Part
83 regulations, would have been due on April 20, 1999. The BIA asked the AS-[A for a 120-day
extension of time to prepare the technical report for the final determination (Maddox to Gover
2/19/1999). The AS-IA extended the period until August 18, 1999 (Gover [approval handwritten
on request memorandum] 2/24/1999). The BIA notified CIT and Quinault of the extension on
March 19, 1999 (Maddox to Barnett 3/19/1999).

The BIA requested a second extension to respond to the many complicated legal issues raised by
the petitioner and because the researchers working on the technical report had been drawn away
from their case work to work on three separate appeals and litigation. The extension was granted
by the AS-IA, and the petitioner was notified by an August 13, 1999 letter to the Chairman
signed by the Director of the Office of Tribal Services. (Tuell to Barnett 8/13/1999). This
extension closed cn November 17, 1999.

B. Overview of the Proposed Finding

1. Introduction: Relationship of the Summary under the Criteria to the Technical Reports.
Decisions on Federal acknowledgment of Indian tribes are made by the AS-IA, who reports to the
Secretary of the Interior. The BIA or the BAR do not make the decision on acknowledgment.
The ultimate responsibility of acknowledgment decisions lies with the AS-1A. These are
Departmental, not Agency decisions, as implied by the petitioner and the commenters.

$*Transcript, Cn-the-Record Meeting Concemning the Proposed Finding Cowlitz indian Tribe, Monday,
November 23, 1998" (Cowlitz On-the-Record 1998).

53 Federal defendants agree that within seven days of the close of the period afforded the Cowlitz
petitioners to reply to any additional comments from plaintiff Quinault Indian Nation, but no earlier than January
15, 1999, federal deferidants will begin consideration of the written arguments and evidence submitted in response
to the proposed finding, as provided in 25 C.F.R. 83.10(1), and the parties agree to waive any right they may have to
additional consultation under 25 C.F.R. 83.10(!) concerning an equitable time frame for the initiation of such
consideration” (Quinauit v. Gover, No. 97-5625RJB, Stipulation for Order Dismissing Certain Claims; Order
Thereon, 3).
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The Branch of Acknowledgment and Research (BAR), which is located within the Office of
Tribal Services (OTS) of the Bureau of Indian Affairs (BIA), conducts a review of the
documented petition and initiates research relative to analyzing the documented petition. then
makes recommendations to the Assistant Secretary - Indian Affairs. The Summary Under the
Criteria and Evidance for Proposed Finding (CIT PF 1997, Summ. Crit.), or recommended
decision. was accompanied by three technical reports prepared by BIA researchers.'® These
technical reports present the facts on the petitioner. The technical reports do not, however,
constitute the decision making document. The reports analyze and discuss the supporting
documentation and are much more extensive than the Summary Under the Criteria.

The Summary Under the Criteria, which is the decision signed by the AS-IA, describes the
primary evidence which the AS-1A relied upon for a decision and how that evidence was
weighed. In most cases a decision is based on a substantial body of evidence, derived from a
variety of sources, rather than a single document. The Summary Under the Criteria does not
specifically describe every piece of evidence relied upon.

Technical Reports also do not describe every piece of evidence that was considered. The fact
that a particular document is cited, discussed, or described in a technical report shows that it was
evidence which was considered but does not mean that it was evidence relied upon to support the
decision. Comurenters in this case oftenmisstated how evidence in the record was evaluated or
weighed by the Government by saying that the decision maker “relied upon” a single piece of
evidence (as if it was sufficient in itself) to come to a specific conclusion, when in fact, the
decision maker weighed several, often numerous, pieces of evidence in combination to reach
their conclusions.

A finding considers a broad variety of evidence that is presented in a petition. The BIA reviews
and considers all materials submitted by the petitioner and by third parties, as well as material
obtained by BIA researchers. The administrative record of a case includes all of the materials
considered in reaching a determination, whether specifically cited or not cited in a technical
report or decisior, and whether in support or not of the decision itself. These practices are
clarified here because the comments, tended to misstate how specific evidence was handled in
the evaluation.

Similarly, the listing of an item, whether an original, primary document or a secondary source, in
the bibliography or “List of Sources” that accompanies a Proposed Finding and Final
Determination dces not necessarily mean that the AS-IA “relied upon” that item to support his
conclusion. The “List of Sources” provides citations for all items considered or reviewed in the
technical reports, whether or not they were utilized for the Summary Under the Criteria and

"These reﬁ«:rts: were the Historical Technical Report (HTR); Anthropological Technical Report (ATR);
and Genealogical Technical Report (GTR).
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whether or not the statements made in the item were accepted by the AS-IA. The appearance of a
book title or document in any bibliography mean necessarily that the author “relied upon™ that
document or book. but only that the author considered either the entire or some portion of that
document or book. Every item discussed in the technical reports is included in the “*List of
Sources,” even if “he item was specifically repudiated in the finding.

2. Prior Federal Acimowledgment under 25 CFR 83.8. The AS-IA determined in the proposed
finding that the petitioner had previous unambiguous Federal acknowledgment through the date
of March 2, 1855, the end of the Chehalis River treaty negotiations (CIT PF 1997, Summ. Crit.
3). A finding of previous recognition enabled the petitioner to proceed under criteria 83.7(a)-1 g)
as modified by the provisions of 25 CFR 83.8. This finding was not a finding that Federal
acknowledgment ceased as of March 2, 1855. The date was used solely for acknowledgment
purposes during preparation of the proposed finding.

3. Conclusions under the Mandatory Criteria. The AS-IA found that the CIT met all seven
criteria required for Federal acknowledgment (CIT PF 1997, Summ. Crit. 10). Readers should
consult the Proposed Finding (PF) and the Summary Under the Criteria (Summ. Crit.)contains
more detail than that which is provided below.

Under criterion 83.7(a) as modified by 83.8(d)(1), the petitioner had been identified as an
American Indian entity and as the same group as the one previously federally acknowledged on a
substantially continuous basis since 1855. Such identifications existed in Federal records, and
were made by the BIA, certain ethnographers, local historians, and local newspapers (CIT PF
1997, Summ. Crit. 10-20).

Under criterion 83.7(b) as modified by 83.8(d)(2), the petitioner demonstrated that a predominant
portion of its membership comprised a distinct community at the present. The proposed finding

identified the existence of several social subgroups within the merged Cowlitz tribe and found
that there was strong community within the subgroups and a weaker, but still sufficient to meet

the criterion, level of community within the petitioner as a whole. This conclusion was based
both upon documeritation submitted by the petitioner and on verification by BIA researchers
(CIT PF 1997, Surnra. Crit. 20-31).

Under criterion 83.7(c) as modified by 83.8(d)(3), the proposed finding concluded that the
petitioner had maintained a sequence of named leaders identified by knowledgeable sources,
along with at least one other form of evidence, for the period from March 2, 1855, to the present.
This finding was based on the existence of traditional chiefs prior to 1878, the appointment by
the Office of Indian Affairs (OIA) of chiefs for the Upper Cowlitz and Lower Cowlitz bands in
1878, the transfer of authority from these still-living chiefs to an elected leadership in 1912, and
an unbroken elected leadership since 1912. For each of these time periods, a variety of
documents in the record, both external, including BIA records, and internal, including minutes
and other records of the tribal organizations, showed the existence of political influence and

6
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authority at a leve. sufficient to meet the criterion (CIT PF 1997, Summ Crit. 31-44).

Under criterion 83.7(d), the petitioner submitted a copy of its governing document and
membership requirements, thus meeting the criterion (CIT PF 1997, Summ. Crit. 44).

Under criterion 83.7(e), the BIA determined that all of the petitioner’s members on the 1994
membership list were descended from the historical Cowlitz tribe. The definition of this
historical tribe allowed for regional patterns of inter-tribal marriages and for the association of
non-Cowlitz families with the Cowlitz prior to March 2, 1855, the date of last unambiguous
Federal acknowledgment used in the proposed finding. The definition also took into
consideration the consistent acceptance and identification of such associated families as Cowlitz
by the tribe, the Federal Government, and the BIA (CIT PF 1997, Summ. Crit. 44-47).

Under criterion 83.7(f), the membership of the petitioner was found to be composed principally
of persons who were not members of any acknowledged North American Indian tribe. The
petitioner’s constitution contains a dual enrollment prohibition, which is enforced (CIT PF 1997,
Summ. Crit. 47-4¢).

Under criterion 83.7(g), neither the petitioner nor its members were the subject of congressional
legislation that had expressly terminated or forbidden the Federal relationship (CIT PF 1997,
Summ. Crit. 48).

C. New Materials Under Consideration for the Final Determination. The final
determination takes into consideration all materials in the case file at the time of the proposed
finding, the forma. meeting proceedings, and all the materials submitted by the petitioner and
third parties, and located by BIA researchers, since the issuance of the proposed finding. These
latter materials consist primarily of comments received during the public comment period from
Quinault and the CIT’s responses to the Quinault submissions. Individual CIT members also
sent the BIA a few materials, which the BIA did not consider to be part of the official CIT
submissions. However, because these materials were submitted by members of the petitioner,
they were also not classified as third-party comments. They were evaluated and are now part of
the record. These post proposed finding submissions are described in more detail below.

1. Petitioner's Response to Proposed Finding. On August 8, 1997, CIT advised the BIA that it
would not submit a response to the proposed finding (Barnett to Reckord 8/8/1997), and did not
submit one.

2. Quinault Comments 1997."" Quinault Nation submitted documents with a cover letter from
Richard Reich, Attomey for Quinault Indian Nation (Reich to Gover 11/17/1997). They

"See List of Sources for contents of this submission.

7
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consisted primarily of three items:

a. Memorandum in QOpposition, signed by Quinault Nation Attorney Richard Reich., dated
November 16, 19597 “Before the Bureau of Indian Affairs, United States Department of the
[nterior. In the Marter of the Proposed Determination for Federal Acknowledgment of the
Cowlitz Indian Tribe. Quinault Nation's Memorandum in Opposition to Proposed

Determination” (Quinault Memorandum 1997);

b. Affidavit of Prejudice, signed by Richard Reich, Attomey for Quinault Indian Nation, dated
November 14, 1997: ~Before the Bureau of Indian Affairs, United States Department of the
Interior. In the Mztter of the Proposed Determination for Federal Acknowledgment of The
Cowlitz Indian Tribe. Affidavit of Prejudice” (Quinault Affidavit of Prejudice 1997);

¢c. Nicklason Report: “Nicklason Research Associates Historical Report concerning Proposed
Finding Cowlitz Indian Tribe. November 1997" (Nicklason 1997).

3 Petitioner's Response to First Set of Quinault Comments. The petitioner submitted a
response to Quinault’s 1997 comments on January 12, 1998, through its counsel, Dennis J.
Whittlesey, “Before the Bureau of Indian Affairs, United States Department of the Interior. In
the Matter of the Proposed Determination for Federal Acknowledgment of the Cowlitz Indian
Tribe. Cowlitz Response to Quinault Opposition to Proposed Determination” (CIT Response
1998). The narrative response was accompanied by documentary exhibits.'2

4. Quinault Comments, December 14, 1998.'* A cover letter from Richard Reich, Reservation
Attorney accompanied Quinault’s 1998 comments. It stated that, “[t]his memorandum revises
and supplements the memorandum in opposition dated November 16, 1997, which was filed with
the Department on November 17, 1997" (Reich to Gover, 12/12/1998). Their final comments
consisted primarily of the following items:

a. Revised Memorandum in Opposition, signed by Richard Reich, Attorney for Quinault Indian
Nation, dated Deceraber 12, 1998: “Before the Bureau of Indian Affairs, United States
Department of the Interior. In the Matter of the Proposed Determination for Federal
Acknowledgment of the Cowlitz Indian Tribe. Quinault Nation's Revised Memorandum in
Opposition to Proposed Determination” which was signed by Richard Reich, Attorney for

Quinault Indian Nation and dated December 12, 1998. (Quinault Revised Memorandum 1998);

b. Revised Nicklason Report: “Nicklason Research Associates Historical Report Concerning

'2gee List of Sources for contents of this submission.
See List of Sources for contents of this submission.

8

United States Department of the Interior, Office of Federal Acknowledgement CTI-V001-D007 Page 44 of 243



Proposed Finding Cowlitz Indian Tribe December 1998" (Nicklason 1998),"* which was
accompanied by "wo explanatory letters (Leutbecker to Gover 12/12/1998; Leutbecker to
Fleming 12/15/1998, enclosing page 178 of the report submitted December 12, 1998);

c. Exhibits to the Nicklason Report: Five boxes providing documentation for the citations in the
report comprised the exhibits."’

5. Petitioner's Szcond Response to Third Party Comments. The BIA received this material (CIT
Final Submissior: 1999) on February 9, 1999." It was supplemented by a letter from an
anthropologist who had studied the petitioner (Fitzpatrick to Fleming 2/5/1999), submitted by the
CIT's counsel (Whittlesey to Fleming 2/11/1999).

D. Overview of Issues Raised by Quinault and CIT. Quinault summarized its objections to
the AS-IA’s proposed finding for Federal acknowledgment of the CIT by stating that: “. .. the
proposed Cowlitz findings are not supported by the evidence, are based on misapplication of the
acknowledgment regulations, and are tainted by bias” 