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Explanation

The Code of Federal Regulations is a codification of the general and permanent
rules published in the Federal Register by the Executive departments and agen-
cies of the Federal Government. The Code is divided into 50 titles which represent
broad areas subject to Federal regulation. Each title is divided into chapters
which usually bear the name of the issuing agency. Each chapter is further sub-
divided into parts covering specific regulatory areas.

Each volume of the Code is revised at least once each calendar year and issued
on a quarterly basis approximately as follows:

Title 1 through Title 16....cccviuiiiiiiiiiiiiii e e anes as of January 1
Title 17 through Title 27 as of April 1
Title 28 through Title 41 ..o eas as of July 1
Title 42 through Title 50....cc.iiiiriiiiii e as of October 1

The appropriate revision date is printed on the cover of each volume.
LEGAL STATUS

The contents of the Federal Register are required to be judicially noticed (44
U.S.C. 15607). The Code of Federal Regulations is prima facie evidence of the text
of the original documents (44 U.S.C. 1510).

HOW TO USE THE CODE OF FEDERAL REGULATIONS

The Code of Federal Regulations is kept up to date by the individual issues
of the Federal Register. These two publications must be used together to deter-
mine the latest version of any given rule.

To determine whether a Code volume has been amended since its revision date
(in this case, April 1, 2011), consult the ‘‘List of CFR Sections Affected (LSA),”
which is issued monthly, and the ‘‘Cumulative List of Parts Affected,” which
appears in the Reader Aids section of the daily Federal Register. These two lists
will identify the Federal Register page number of the latest amendment of any
given rule.

EFFECTIVE AND EXPIRATION DATES

Each volume of the Code contains amendments published in the Federal Reg-
ister since the last revision of that volume of the Code. Source citations for
the regulations are referred to by volume number and page number of the Federal
Register and date of publication. Publication dates and effective dates are usu-
ally not the same and care must be exercised by the user in determining the
actual effective date. In instances where the effective date is beyond the cut-
off date for the Code a note has been inserted to reflect the future effective
date. In those instances where a regulation published in the Federal Register
states a date certain for expiration, an appropriate note will be inserted following
the text.

OMB CONTROL NUMBERS
The Paperwork Reduction Act of 1980 (Pub. L. 96-511) requires Federal agencies
to display an OMB control number with their information collection request.
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Many agencies have begun publishing numerous OMB control numbers as amend-
ments to existing regulations in the CFR. These OMB numbers are placed as
close as possible to the applicable recordkeeping or reporting requirements.

OBSOLETE PROVISIONS

Provisions that become obsolete before the revision date stated on the cover
of each volume are not carried. Code users may find the text of provisions in
effect on a given date in the past by using the appropriate numerical list of
sections affected. For the period before April 1, 2001, consult either the List of
CFR Sections Affected, 1949-1963, 1964-1972, 1973-1985, or 19862000, published in
eleven separate volumes. For the period beginning April 1, 2001, a ‘“‘List of CFR
Sections Affected’ is published at the end of each CFR volume.

“[RESERVED]” TERMINOLOGY

The term ‘‘[Reserved]” is used as a place holder within the Code of Federal
Regulations. An agency may add regulatory information at a ‘‘[Reserved]’’ loca-
tion at any time. Occasionally ‘‘[Reserved]’’ is used editorially to indicate that
a portion of the CFR was left vacant and not accidentally dropped due to a print-
ing or computer error.

INCORPORATION BY REFERENCE

What is incorporation by reference? Incorporation by reference was established
by statute and allows Federal agencies to meet the requirement to publish regu-
lations in the Federal Register by referring to materials already published else-
where. For an incorporation to be valid, the Director of the Federal Register
must approve it. The legal effect of incorporation by reference is that the mate-
rial is treated as if it were published in full in the Federal Register (5 U.S.C.
562(a)). This material, like any other properly issued regulation, has the force
of law.

What is a proper incorporation by reference? The Director of the Federal Register
will approve an incorporation by reference only when the requirements of 1 CFR
part 51 are met. Some of the elements on which approval is based are:

(a) The incorporation will substantially reduce the volume of material pub-
lished in the Federal Register.

(b) The matter incorporated is in fact available to the extent necessary to
afford fairness and uniformity in the administrative process.

(c) The incorporating document is drafted and submitted for publication in
accordance with 1 CFR part 51.

What if the material incorporated by reference cannot be found? If you have any
problem locating or obtaining a copy of material listed as an approved incorpora-
tion by reference, please contact the agency that issued the regulation containing
that incorporation. If, after contacting the agency, you find the material is not
available, please notify the Director of the Federal Register, National Archives
and Records Administration, 8601 Adelphi Road, College Park, MD 20740-6001, or
call 202-741-6010.

CFR INDEXES AND TABULAR GUIDES

A subject index to the Code of Federal Regulations is contained in a separate
volume, revised annually as of January 1, entitled CFR INDEX AND FINDING AIDS.
This volume contains the Parallel Table of Authorities and Rules. A list of CFR
titles, chapters, subchapters, and parts and an alphabetical list of agencies pub-
lishing in the CFR are also included in this volume.

An index to the text of ‘“Title 3—The President’ is carried within that volume.
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The Federal Register Index is issued monthly in cumulative form. This index
is based on a consolidation of the ‘‘Contents’ entries in the daily Federal Reg-
ister.

A List of CFR Sections Affected (LSA) is published monthly, keyed to the
revision dates of the 50 CFR titles.

REPUBLICATION OF MATERIAL

There are no restrictions on the republication of material appearing in the
Code of Federal Regulations.

INQUIRIES

For a legal interpretation or explanation of any regulation in this volume,
contact the issuing agency. The issuing agency’s name appears at the top of
odd-numbered pages.

For inquiries concerning CFR reference assistance, call 202-741-6000 or write
to the Director, Office of the Federal Register, National Archives and Records
Administration, 8601 Adelphi Road, College Park, MD 20740-6001 or e-mail
fedreg.info@nara.gov.

SALES

The Government Printing Office (GPO) processes all sales and distribution of
the CFR. For payment by credit card, call toll-free, 866-512-1800, or DC area, 202-
512-1800, M-F 8 a.m. to 4 p.m. e.s.t. or fax your order to 202-512-2104, 24 hours
a day. For payment by check, write to: US Government Printing Office — New
Orders, P.O. Box 979050, St. Louis, MO 63197-9000.

ELECTRONIC SERVICES

The full text of the Code of Federal Regulations, the LSA (List of CFR Sections
Affected), The United States Government Manual, the Federal Register, Public
Laws, Public Papers of the Presidents of the United States, Compilation of Presi-
dential Documents and the Privacy Act Compilation are available in electronic
format via www.ofr.gov. For more information, contact the GPO Customer Con-
tact Center, U.S. Government Printing Office. Phone 202-512-1800, or 866-512-1800
(toll-free). E-mail, gpo@custhelp.com.

The Office of the Federal Register also offers a free service on the National
Archives and Records Administration’s (NARA) World Wide Web site for public
law numbers, Federal Register finding aids, and related information. Connect
to NARA’s web site at www.archives.gov/federal-register.

RAYMOND A. MOSLEY,
Director,

Office of the Federal Register.
April 1, 2011.
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THIS TITLE

Title 26—INDIANS is composed of two volumes. The parts in these volumes are
arranged in the following order: Parts 1—299, and part 300 to end. The contents
of these volumes represent all current regulations codified under this title of
the CFR as of April 1, 2011.

For this volume, Bonnie Fritts was Chief Editor. The Code of Federal Regula-
tions publication program is under the direction of Michael L. White, assisted
by Ann Worley.
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SUBCHAPTER A—PROCEDURES AND PRACTICE

PART 1—APPLICABILITY OF RULES
OF THE BUREAU OF INDIAN AF-
FAIRS

Sec.

1.1 [Reserved]

1.2 Applicability of regulations and reserved
authority of the Secretary of the Inte-
rior.

1.3 Scope.

1.4 State and local regulation of the use of
Indian property.

1.10 Availability of forms.

AUTHORITY: 5 U.S.C. 301; R.S. 463, 25 U.S.C.
2.

§1.1 [Reserved]

§1.2 Applicability of regulations and
reserved authority of the Secretary
of the Interior.

The regulations in chapter I of title
25 of the Code of Federal Regulations
are of general application. Notwith-
standing any limitations contained in
the regulations of this chapter, the
Secretary retains the power to waive
or make exceptions to his regulations
as found in chapter I of title 256 CFR in
all cases where permitted by law and
the Secretary finds that such waiver or
exception is in the best interest of the
Indians.

[25 FR 3124, Apr. 12, 1960]

§1.3 Scope.

Chapters I and II of this title contain
the bulk of the regulations of the De-
partment of the Interior of general ap-
plication relating to Indian affairs.
Subtitle B, chapter I, title 43 of the
Code or Federal Regulations contains
rules relating to the relationship of In-
dians to public lands and townsites.
Subtitle A of title 43 CFR has applica-
tion to certain aspects of Indian affairs
and, among other things, contains pro-
cedural rules for appellate and other
administrative review and for practice
before the Department of the Interior,
of which the Bureau of Indian Affairs is
a part. Indian health matters are cov-
ered in 42 CFR part 36. Title 30 CFR
contains regulations on oil and gas and
other mining operations, which, under

certain circumstances, may be applica-
ble to Indian resources.

[26 FR 3124, Apr. 12, 1960, as amended at 40
FR 20625, May 12, 1975; 48 FR 13414, Mar. 31,
1983]

§1.4 State and local regulation of the
use of Indian property.

(a) Except as provided in paragraph
(b) of this section, none of the laws, or-
dinances, codes, resolutions, rules or
other regulations of any State or polit-
ical subdivision thereof limiting, zon-
ing or otherwise governing, regulating,
or controlling the use or development
of any real or personal property, in-
cluding water rights, shall be applica-
ble to any such property leased from or
held or used under agreement with and
belonging to any Indian or Indian
tribe, band, or community that is held
in trust by the United States or is sub-
ject to a restriction against alienation
imposed by the United States.

(b) The Secretary of the Interior or
his authorized representative may in
specific cases or in specific geographic
areas adopt or make applicable to In-
dian lands all or any part of such laws,
ordinances, codes, resolutions, rules or
other regulations referred to in para-
graph (a) of this section as he shall de-
termine to be in the best interest of
the Indian owner or owners in achiev-
ing the highest and best use of such
property. In determining whether, or
to what extent, such laws, ordinances,
codes, resolutions, rules or other regu-
lations shall be adopted or made appli-
cable, the Secretary or his authorized
representative may consult with the
Indian owner or owners and may con-
sider the use of, and restrictions or
limitations on the use of, other prop-
erty in the vicinity, and such other fac-
tors as he shall deem appropriate.

[30 FR 7520, June 9, 1965]

§1.10 Availability of forms.

Forms upon which applications and
related documents may be filed and
upon which rights and privileges may
be granted may be inspected and pro-
cured at the Bureau of Indian Affairs,
Washington, DC, and at the office of



Pt. 2

any Area Director or Agency Super-
intendent.

[25 FR 3124, Apr. 12, 1960]

PART 2—APPEALS FROM
ADMINISTRATIVE ACTIONS

™ 70
I

Information collection.
Definitions.
Applicability.
Officials who may decide appeals.
Appeal bond.
Finality of decisions.
Notice of administrative decision or ac-
tion.
Appeal from inaction of official.
Notice of an appeal.
Statement of reasons.
Answer of interested party.
Service of appeal documents.
Filing documents.
Record address.
Computation of time.
Extensions of time.
Summary dismissal.
Consolidation of appeals.
Action by Area Directors and Edu-
cation Programs officials on appeal.
Action by the Assistant Secretary—In-
dian Affairs on appeal.
2.21 Scope of review.

AUTHORITY: R.S. 463, 465; 5 U.S.C. 301, 25
U.S.C. 2,9.

SOURCE: 54 FR 6480, Feb. 10, 1989, unless
otherwise noted.
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§2.1 Information collection.

In accordance with Office of Manage-
ment and Budget regulations in 5 CFR
1320.3(c), approval of information col-
lections contained in this regulation is
not required.

§2.2 Definitions.

Appeal means a written request for
review of an action or the inaction of
an official of the Bureau of Indian Af-
fairs that is claimed to adversely affect
the interested party making the re-
quest.

Appellant means any interested party
who files an appeal under this part.

Interested party means any person
whose interests could be adversely af-
fected by a decision in an appeal.

Legal holiday means a Federal holi-
day as designated by the President or
the Congress of the United States.

Notice of appeal means the written
document sent to the official des-

10
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ignated in this part, indicating that a
decision is being appealed (see §2.9).

Person includes any Indian or non-In-
dian individual, corporation, tribe or
other organization.

Statement of reasons means a written
document submitted by the appellant
explaining why the decision being ap-
pealed is in error (see §2.10).

[54 FR 6480, Feb. 10, 1989; 54 FR 7666, Feb. 22,
1989]

§2.3 Applicability.

(a) Except as provided in paragraph
(b) of this section, this part applies to
all appeals from decisions made by offi-
cials of the Bureau of Indian Affairs by
persons who may be adversely affected
by such decisions.

(b) This part does not apply if any
other regulation or Federal statute
provides a different administrative ap-
peal procedure applicable to a specific
type of decision.

§2.4 Officials who may decide appeals.

The following officials may decide
appeals:

(a) An Area Director, if the subject of
appeal is a decision by a person under
the authority of that Area Director.

(b) An Area Education Programs Ad-
ministrator, Agency Superintendent
for Education, President of a Post-Sec-
ondary School, or the Deputy to the
Assistant Secretary—Indian Affairs/Di-
rector (Indian Education Programs), if
the appeal is from a decision by an Of-
fice of Indian Education Programs
(OIEP) official under his/her jurisdic-
tion.

(c) The Assistant Secretary—Indian
Affairs pursuant to the provisions of
§2.20 of this part.

(d) A Deputy to the Assistant Sec-
retary—Indian Affairs pursuant to the
provisions of §2.20(c) of this part.

(e) The Interior Board of Indian Ap-
peals, pursuant to the provisions of 43
CFR part 4, subpart D, if the appeal is
from a decision made by an Area Direc-
tor or a Deputy to the Assistant Sec-
retary—Indian Affairs other than the
Deputy to the Assistant Secretary—In-
dian Affairs/Director (Indian Education
Programs).
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§2.5 Appeal bond.

(a) If a person believes that he/she
may suffer a measurable and substan-
tial financial loss as a direct result of
the delay caused by an appeal, that
person may request that the official be-
fore whom the appeal is pending re-
quire the posting of a reasonable bond
by the appellant adequate to protect
against that financial loss.

(b) A person requesting that a bond
be posted bears the burden of proving
the likelihood that he/she may suffer a
measurable and substantial financial
loss as a direct result of the delay
caused by the appeal.

(¢c) In those cases in which the offi-
cial before whom an appeal is pending
determines that a bond is necessary to
protect the financial interests of an In-
dian or Indian tribe, that official may
require the posting of a bond on his/her
own initiative.

(d) Where the official before whom an
appeal is pending requires a bond to be
posted or denies a request that a bond
be posted, he/she shall give notice of
his/her decision pursuant to §2.7.

§2.6 Finality of decisions.

(a) No decision, which at the time of
its rendition is subject to appeal to a
superior authority in the Department,
shall be considered final so as to con-
stitute Departmental action subject to
judicial review under 5 U.S.C. 704, un-
less when an appeal is filed, the official
to whom the appeal is made determines
that public safety, protection of trust
resources, or other public exigency re-
quires that the decision be made effec-
tive immediately.

(b) Decisions made by officials of the
Bureau of Indian Affairs shall be effec-
tive when the time for filing a notice of
appeal has expired and no notice of ap-
peal has been filed.

(c) Decisions made by the Assistant
Secretary—Indian Affairs shall be final
for the Department and effective im-
mediately unless the Assistant Sec-
retary—Indian Affairs provides other-
wise in the decision.

[54 FR 6480, Feb. 10, 1989; 54 FR 7666, Feb. 22,
1989]
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§2.7 Notice of administrative decision
or action.

(a) The official making a decision
shall give all interested parties known
to the decisionmaker written notice of
the decision by personal delivery or
mail.

(b) Failure to give such notice shall
not affect the validity of the decision
or action but the time to file a notice
of appeal regarding such a decision
shall not begin to run until notice has
been given in accordance with para-
graph (c) of this section.

(c) All written decisions, except deci-
sions which are final for the Depart-
ment pursuant to §2.6(c), shall include
a statement that the decision may be
appealed pursuant to this part, identify
the official to whom it may be ap-
pealed and indicate the appeal proce-
dures, including the 30-day time limit
for filing a notice of appeal.

[54 FR 6480, Feb. 10, 1989; 54 FR 7666, Feb. 22,
1989]

§2.8 Appeal from inaction of official.

(a) A person or persons whose inter-
ests are adversely affected, or whose
ability to protect such interests is im-
peded by the failure of an official to
act on a request to the official, can
make the official’s inaction the subject
of appeal, as follows:

(1) Request in writing that the offi-
cial take the action originally asked of
him/her;

(2) Describe the interest adversely af-
fected by the official’s inaction, includ-
ing a description of the loss, impair-
ment or impediment of such interest
caused by the official’s inaction;

(3) State that, unless the official in-
volved either takes action on the mer-
its of the written request within 10
days of receipt of such request by the
official, or establishes a date by which
action will be taken, an appeal shall be
filed in accordance with this part.

(b) The official receiving a request as
specified in paragraph (a) of this sec-
tion must either make a decision on
the merits of the initial request within
10 days from receipt of the request for
a decision or establish a reasonable
later date by which the decision shall
be made, not to exceed 60 days from the
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date of request. If an official estab-
lishes a date by which a requested deci-
sion shall be made, this date shall be
the date by which failure to make a de-
cision shall be appealable under this
part. If the official, within the 10-day
period specified in paragraph (a) of this
section, neither makes a decision on
the merits of the initial request nor es-
tablishes a later date by which a deci-
sion shall be made, the official’s inac-
tion shall be appealable to the next of-
ficial in the process established in this
part.

[54 FR 6480, Feb. 10, 1989; 54 FR 7666, Feb. 22,
1989]

§2.9 Notice of an appeal.

(a) An appellant must file a written
notice of appeal in the office of the of-
ficial whose decision is being appealed.
The appellant must also send a copy of
the notice of appeal to the official who
will decide the appeal and to all known
interested parties. The notice of appeal
must be filed in the office of the offi-
cial whose decision is being appealed
within 30 days of receipt by the appel-
lant of the notice of administrative ac-
tion described in §2.7. A notice of ap-
peal that is filed by mail is considered
filed on the date that it is postmarked.
The burden of proof of timely filing is
on the appellant. No extension of time
shall be granted for filing a notice of
appeal. Notices of appeal not filed in
the specified time shall not be consid-
ered, and the decision involved shall be
considered final for the Department
and effective in accordance with
§2.6(b).

(b) When the appellant is an Indian
or Indian tribe not represented by
counsel, the official who issued the de-
cision appealed shall, upon request of
the appellant, render such assistance
as is appropriate in the preparation of
the appeal.

(c) The notice of appeal shall:

(1) Include name, address, and phone
number of appellant.

(2) Be clearly labeled or titled with
the words “NOTICE OF APPEAL.”

(3) Have on the face of any envelope
in which the notice is mailed or deliv-
ered, in addition to the address, the
clearly visible words ‘“NOTICE OF AP-
PEAL.”
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(4) Contain a statement of the deci-
sion being appealed that is sufficient to
permit identification of the decision.

(5) If possible, attach either a copy of
the notice of the administrative deci-
sion received under §2.7, or when an of-
ficial has failed to make a decision or
take any action, attach a copy of the
appellant’s request for a decision or ac-
tion under §2.8 with a written state-
ment that the official failed to make a
decision or take any action or to estab-
lish a date by which a decision would
be made upon the request.

(6) Certify that copies of the notice of
appeal have been served on interested
parties, as prescribed in §2.12(a).

§2.10 Statement of reasons.

(a) A statement of reasons shall be
filed by the appellant in every appeal,
and shall be accompanied by or other-
wise incorporate all supporting docu-
ments.

(b) The statement of reasons may be
included in or filed with the notice of
appeal.

(c) If the statement of reasons is not
filed with the notice of appeal, the ap-
pellant shall file a separate statement
of reasons in the office of the official
whose decision is being appealed within
30 days after the notice of appeal was
filed in that office.

(d) The statement of reasons whether
filed with the notice of appeal or filed
separately should:

(1) Be clearly labeled “STATEMENT
OF REASONS”.

(2) Have on the face of any envelope
in which the statement of reasons is
mailed or delivered, in addition to the
address, the clearly visible words
“STATEMENT OF REASONS”.

[54 FR 6480, Feb. 10, 1989; 54 FR 7666, Feb. 22,
1989]

§2.11 Answer of interested party.

(a) Any interested party wishing to
participate in an appeal proceeding
should file a written answer responding
to the appellant’s notice of appeal and
statement of reasons. An answer
should describe the party’s interest.

(b) An answer shall state the party’s
position or response to the appeal in
any manner the party deems appro-
priate and may be accompanied by or
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otherwise incorporate supporting docu-
ments.

(c) An answer must be filed within 30
days after receipt of the statement of
reasons by the person filing an answer.

(d) An answer and any supporting
documents shall be filed in the office of
the official before whom the appeal is
pending as specified in §2.13.

(e) An answer should:

(1) Be clearly labelled or titled with
the words “‘ANSWER OF INTERESTED
PARTY.”

(2) Have on the face of any envelope
in which the answer is mailed or deliv-
ered, in addition to the address, the
clearly visible words “ANSWER OF IN-
TERESTED PARTY,” and

(3) Contain a statement of the deci-
sion being appealed that is sufficient to
permit identification of the decision.

§2.12 Service of appeal documents.

(a) Persons filing documents in an
appeal must serve copies of those docu-
ments on all other interested parties
known to the person making the filing.
A person serving a document either by
mail or personal delivery must, at the
time of filing the document, also file a
written statement certifying service on
each interested party, showing the doc-
ument involved, the name and address
of the party served, and the date of
service.

(b) If an appeal is filed with the Inte-
rior Board of Indian Appeals, a copy of
the notice of appeal shall also be sent
to the Assistant Secretary—Indian Af-
fairs. The notice of appeal sent to the
Interior Board of Indian Appeals shall
certify that a copy has been sent to the
Assistant Secretary—Indian Affairs.

(c) If the appellant is an Indian or In-
dian tribe not represented by counsel,
the official with whom the appeal is
filed (i.e., official making the decision
being appealed) shall, in the manner
prescribed in this section, personally or
by mail serve a copy of all appeal docu-
ments on the official who will decide
the appeal and on each interested party
known to the official making such
service.

(d) Service of any document under
this part shall be by personal delivery
or by mail to the record address as
specified in §2.14. Service on a tribe
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shall be to the principal or designated
tribal official or to the governing body.

(e) In all cases where a party is rep-
resented by an attorney in an appeal,
service of any document on the attor-
ney is service on the party represented.
Where a party is represented by more
than one attorney, service on any one
attorney is sufficient. The certificate
of service on an attorney shall include
the name of the party whom the attor-
ney represents and indicate that serv-
ice was made on the attorney rep-
resenting that party.

(f) When an official deciding an ap-
peal determines that there has not
been service of a document affecting a
person’s interest, the official shall ei-
ther serve the document on the person
or direct the appropriate legal counsel
to serve the document on the person
and allow the person an opportunity to
respond.

[54 FR 6480, Feb. 10, 1989; 54 FR 7666, Feb. 22,
1989]

§2.13 Filing documents.

(a) An appeal document is properly
filed with an official of the Bureau of
Indian Affairs:

(1) By personal delivery during reg-
ular business hours to the person des-
ignated to receive mail in the imme-
diate office of the official, or

(2) By mail to the facility officially
designated for receipt of mail ad-
dressed to the official; the document is
considered filed by mail on the date
that it is postmarked.

(b) Bureau of Indian Affairs offices
receiving a misdirected appeal docu-
ment shall forward the document to
the proper office promptly. If a person
delivers an appeal document to the
wrong office or mails an appeal docu-
ment to an incorrect address, no exten-
sion of time should be allowed because
of the time necessary for a Bureau of-
fice to redirect the document to the
correct address.

(c) Notwithstanding any other provi-
sion of this section, an official deciding
an appeal shall allow late filing of a
misdirected document, including a no-
tice of appeal, where the official finds
that the misdirection is the fault of the
government.
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§2.14 Record address.

(a) Every interested party who files a
document in connection with an appeal
shall, when he/she files the document,
also indicate his/her address. There-
after, any change of address shall be
promptly reported to the official with
whom the previous address was filed.
The most current address on file under
this subsection shall be deemed the
proper address for all purposes under
this part.

(b) The successors in interest of a
party shall also promptly inform the
official specified in paragraph (a) of
this section of their interest in the ap-
peal and their address.

(c) An appellant or interested party
failing to file an address or change of
address as specified in this section may
not object to lack of notice or service
attributable to his/her failure to indi-
cate a new address.

§2.15

In computing any period of time pre-
scribed or allowed in this part, cal-
endar days shall be used. Computation
shall not include the day on which a
decision being appealed was made,
service or notice was received, a docu-
ment was filed, or other event occurred
causing time to begin to run. Computa-
tion shall include the last day of the
period, unless it is a Saturday, a Sun-
day, or a legal holiday, in which event
the period runs until the end of the
next day which is not a Saturday, a
Sunday, or a legal holiday.

Computation of time.

§2.16 Extensions of time.

An official to whom an appeal is
made may, upon a showing of good
cause by a party and with notice to all
other parties, extend the period for fil-
ing or serving any document; provided,
however, that no extension will be
granted for filing a notice of appeal
under §2.9 of this part or serve by itself
to extend any period specified by law
or regulation other than in this part.

§2.17 Summary dismissal.

(a) An appeal under this part will be
dismissed if the notice of appeal is not
filed within the time specified in

§2.9(a).
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(b) An appeal under this part may be
subject to summary dismissal for the
following causes:

(1) If after the appellant is given an
opportunity to amend them, the appeal
documents do not state the reasons
why the appellant believes the decision
being appealed is in error, or the rea-
sons for the appeal are not otherwise
evident in the documents, or

(2) If the appellant has been required
to post a bond and fails to do so.

§2.18 Consolidation of appeals.

Separate proceedings pending before
one official under this part and involv-
ing common questions of law or fact
may be consolidated by the official
conducting such proceedings, pursuant
to a motion by any party or on the ini-
tiative of the official.

§2.19 Action by Area Directors and
Education Programs officials on ap-
peal.

(a) Area Directors, Area Education
Programs Administrators, Agency Su-
perintendents for Education, Presi-
dents of Post-Secondary Schools and
the Deputy to the Assistant Sec-
retary—Indian Affairs/Director (Indian
Education Programs) shall render writ-
ten decisions in all cases appealed to
them within 60 days after all time for
pleadings (including all extensions
granted) has expired. The decision shall
include a statement that the decision
may be appealed pursuant to this part,
identify the official to whom it may be
appealed and indicate the appeal proce-
dures, including the 30-day time limit
for filing a notice of appeal.

(b) A copy of the decision shall be
sent to the appellant and each known
interested party by certified or reg-
istered mail, return receipt requested.
Such receipts shall become a perma-
nent part of the record.

§2.20 Action by the Assistant Sec-
retary—Indian Affairs on appeal.

(a) When a decision is appealed to the
Interior Board of Indian Appeals, a
copy of the notice of appeal shall be
sent to the Assistant Secretary—In-
dian Affairs.

(b) The notice of appeal sent to the
Interior Board of Indian Appeals shall
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certify that a copy has been sent to the
Assistant Secretary—Indian Affairs.

(¢) In accordance with the provisions
of §4.332(b) of title 43 of the Code of
Federal Regulations, a notice of appeal
to the Board of Indian Appeals shall
not be effective until 20 days after re-
ceipt by the Board, during which time
the Assistant Secretary—Indian Affairs
shall have authority to decide to:

(1) Issue a decision in the appeal, or

(2) Assign responsibility to issue a

decision in the appeal to a Deputy to
the Assistant Secretary—Indian Af-
fairs.
The Assistant Secretary—Indian Af-
fairs will not consider petitions to ex-
ercise this authority. If the Assistant
Secretary—Indian Affairs decides to
issue a decision in the appeal or to as-
sign responsibility to issue a decision
in the appeal to a Deputy to the Assist-
ant Secretary—Indian Affairs, he/she
shall notify the Board of Indian Ap-
peals, the deciding official, the appel-
lant, and interested parties within 15
days of his/her receipt of a copy of the
notice of appeal. Upon receipt of such
notification, the Board of Indian Ap-
peals shall transfer the appeal to the
Assistant Secretary—Indian Affairs.
The decision shall be signed by the As-
sistant Secretary—Indian Affairs or a
Deputy to the Assistant Secretary—In-
dian Affairs within 60 days after all
time for pleadings (including all exten-
sions granted) has expired. If the deci-
sion is signed by the Assistant Sec-
retary—Indian Affairs, it shall be final
for the Department and effective im-
mediately unless the Assistant Sec-
retary—Indian Affairs provides other-
wise in the decision. Except as other-
wise provided in §2.20(g), if the decision
is signed by a Deputy to the Assistant
Secretary—Indian Affairs, it may be
appealed to the Board of Indian Ap-
peals pursuant to the provisions of 43
CFR part 4, subpart D.

(d) A copy of the decision shall be
sent to the appellant and each known
interested party by certified or reg-
istered mail, return receipt requested.
Such receipts shall become a perma-
nent part of the record.

(e) If the Assistant Secretary—Indian
Affairs or the Deputy to the Assistant
Secretary—Indian Affairs to whom the
authority to issue a decision has been

15

§2.21

assigned pursuant to §2.20(c) does not
make a decision within 60 days after all
time for pleadings (including all exten-
sions granted) has expired, any party
may move the Board of Indian Appeals
to assume jurisdiction subject to 43
CFR 4.337(b). A motion for Board deci-
sion under this section shall invest the
Board with jurisdiction as of the date
the motion is received by the Board.

(f) When the Board of Indian Appeals,
in accordance with 43 CFR 4.337(b), re-
fers an appeal containing one or more
discretionary issues to the Assistant
Secretary—Indian Affairs for further
consideration, the Assistant Sec-
retary—Indian Affairs shall take ac-
tion on the appeal consistent with the
procedures in this section.

(g) The Assistant Secretary—Indian
Affairs shall render a written decision
in an appeal from a decision of the Dep-
uty to the Assistant Secretary—Indian
Affairs/Director (Indian Education Pro-
grams) within 60 days after all time for
pleadings (including all extensions
granted) has expired. A copy of the de-
cision shall be sent to the appellant
and each known interested party by
certified or registered mail, return re-
ceipt requested. Such receipts shall be-
come a permanent part of the record.
The decision shall be final for the De-
partment and effective immediately
unless the Assistant Secretary—Indian
Affairs provides otherwise in the deci-
sion.

§2.21

(a) When a decision has been ap-
pealed, any information available to
the reviewing official may be used in
reaching a decision whether part of the
record or not.

(b) When the official deciding an ap-
peal believes it appropriate to consider
documents or information not con-
tained in the record on appeal, the offi-
cial shall notify all interested parties
of the information and they shall be
given not less than 10 days to comment
on the information before the appeal is
decided. The deciding official shall in-
clude in the record copies of documents
or a description of the information
used in arriving at the decision. Except
where disclosure of the actual docu-
ments used may be prohibited by law,
copies of the information shall be made

Scope of review.
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available to the parties upon request
and at their expense.

PART 5—PREFERENCE IN
EMPLOYMENT

o 2

ec.
.1 Definitions.

Appointment actions.

Application procedure for preference eli-
gibility.

4 Information collection.

AUTHORITY: 4 Stat. 737, 25 U.S.C. 43; 22 Stat.
88, 25 U.S.C. 46; 28 Stat. 313, 25 U.S.C. 44; 24
Stat. 389, 25 U.S.C. 348; and 48 Stat. 986, 25
U.S.C. 472 and 479.
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§5.1 Definitions.

For purposes of making appoint-
ments to vacancies in all positions in
the Bureau of Indian Affairs a pref-
erence will be extended to persons of
Indian descent who are:

(a) Members of any recognized Indian
tribe now under Federal Jurisdiction;

(b) Descendants of such members who
were, on June 1, 1934, residing within
the present boundaries of any Indian
reservation;

(c) All others of one-half or more In-
dian blood of tribes indigenous to the
United States;

(d) Eskimos and other aboriginal peo-
ple of Alaska; and

(e) For one (1) year or until the Osage
Tribe has formally organized, which-
ever comes first, effective January 5,
1989, a person of at least one-quarter
degree Indian ancestry of the Osage
Tribe of Indians, whose rolls were
closed by an act of Congress.

[43 FR 2393, Jan. 17, 1978. Redesignated at 47

FR 13327, Mar. 30, 1982, as amended at 54 FR
283, Jan. 5, 1989]
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§5.2 Appointment actions.

(a) Preference will be afforded a per-
son meeting any one of the standards
of §5.1 whether the appointment in-
volves initial hiring, reinstatement,
transfer, reassignment or promotion.

(b) Preference eligibles may be given
a Schedule A excepted appointment
under Exception Number 213.3112(a)(7).
However, if the individuals are within
reach on a Civil Service Register, they
may be given a competitive appoint-
ment.

[43 FR 2393, Jan. 17, 1978. Redesignated at 47
FR 13327, Mar. 30, 1982, as amended at 49 FR
12702, Mar. 30, 1984]

§5.3 Application procedure for pref-
erence eligibility.

(a) Proof of eligibility must be sub-
mitted with the person’s application
for a position.

(b) In order for a person to be consid-
ered a preference eligible according to
the standards of §5.1, they must submit
proof of membership, descendancy or
degree of Indian ancestry as indicated
on rolls or records acceptable to the
Secretary.

[43 FR 2393, Jan. 17, 1978. Redesignated at 47
FR 13327, Mar. 30, 1982]

§5.4 Information collection.

The Office of Management and Budg-
et has informed the Department of the
Interior that the information collec-
tion requirements contained in part 5
need not be reviewed by them under
the Paperwork Reduction Act (44
U.S.C. 3501 et seq.).

[54 FR 283, Jan. 5, 1989]



SUBCHAPTER B—LAW AND ORDER

PART 10—INDIAN COUNTRY DE-
TENTION FACILITIES AND PRO-
GRAMS

Sec.

10.1 Why are policies and standards needed

for Indian country detention programs?

Who is responsible for developing and
maintaining the policies and standards
for detention and holding facilities in In-
dian country?

Who must follow these policies and
standards?

What happens if the policies and stand-
ards are not followed?

Where can I find the policies and stand-
ards for the administration, operation,
services, and physical plant/construction
of Indian country detention, community
residential, and holding facilities?

10.6 How is the BIA assured that the poli-
cies and standards are being applied uni-
formly and facilities are properly accred-
ited?

10.7 Where do I find help or receive tech-

nical assistance in complying with the
policies and standards?

What minimum records must be kept
and reports made at each detention, com-
munity residential, or holding facility in
Indian country?

If a person is detained or incarcerated
in an Indian country detention, commu-
nity residential, or holding facility, how
would they know what their rights,
privileges, safety, protection and ex-
pected behavior would be?

10.10 What happens if I believe my civil
rights have been violated while incarcer-
ated in an Indian country detention or
holding facility?

10.11 How would someone detained or incar-

cerated, or their representative, get the
BIA policies and standards?

AUTHORITY: 5 U.S.C. 301; 25 U.S.C. 2, 9, 13,
2417, 2453, and 2802.

SOURCE: 61 FR 34374, July 2, 1996, unless
otherwise noted.
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§10.1 Why are policies and standards
needed for Indian country deten-
tion programs?

Policies and standards are required
to ensure that all Bureau of Indian Af-
fairs (BIA) and tribal entities that re-
ceive Federal funding for the oper-
ation, maintenance, design and con-
struction or renovation of detention fa-
cilities, community residential, or
holding facilities are supporting con-
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stitutional rights and are complying
with the Indian Law Enforcement Re-
form Act of 1990. Self-governance tribes
and tribes with limited jurisdiction are
encouraged to follow the regulations in
this part, and other BIA manuals and
handbooks. The provision for funding
tribes for detention programs under
the Indian Alcohol and Substance
Abuse Prevention and Treatment Act,
Public Law 99-570, (256 U.S.C. 2453) re-
quires standards and procedures for
such facilities.

[61 FR 34374, July 2, 1996; 61 FR 65473, Dec. 13,
1996]

§10.2 Who is responsible for devel-
oping and maintaining the policies
and standards for detention and
holding facilities in Indian country?

The Director, Office of Law Enforce-
ment Services who reports to the Dep-
uty Commissioner of Indian Affairs,
BIA, establishes policies, procedures,
and standards for the operations, de-
sign, planning, maintenance, renova-
tion, and construction of detention
programs in the BIA and by tribal con-
tract under Indian Self-Determination
and Education Assistance Act, Public
Law 93-638, as amended, 25 U.S.C. 450.

§10.3 Who must follow these policies
and standards?

You must follow these minimum
policies, standards, and guides if you
are part of the BIA or tribal detention
or rehabilitation program receiving
Federal funding. Self-governance tribes
and tribes with limited jurisdiction are
encouraged to follow the regulations in
this part, and other BIA manuals and
handbooks. Detention officers, guards,
cooks and other staff conducting busi-
ness in the facilities must meet min-
imum standards of law enforcement
personnel as prescribed in 25 CFR part
12, subpart D, ‘‘Qualifications and
Training Requirements.”” Those tribal
programs not receiving Federal fund-
ing under the Indian Self-Determina-
tion and Education Assistance Act
(Public Law 93-638, as amended) who
wish to be accredited are encouraged to
use the policies and standards in that


http://www.federalregister.gov/citation/61/34374
http://www.federalregister.gov/citation/61/34374
http://www.federalregister.gov/citation/61/65473

§104

part since they have been modified and
approved for Indian country.

§10.4 What happens if the policies and
standards are not followed?

The risk for human and civil rights
violations due to lack of common
standards will subject the operation
and/or facility to unnecessary exposure
to liability. Lack of employee stand-
ards, particularly for training and
background checks, will increase the
risk of misconduct and vicarious liabil-
ity of the tribes and the Federal gov-
ernment through tort claims. Funding
sources for detention programs may be-
come scarce to nonexistent because of
contract noncompliance. The tribes’
opportunity to receive funding from
potential resource sharing agreements
with other law enforcement agencies
may be damaged because the facility
may have to be closed for cause due to
violation of the life safety codes.

§10.5 Where can I find the policies
and standards for the administra-
tion, operation, services, and phys-
ical plant/construction of Indian
country detention, community resi-
dential, and holding facilities?

The Bureau of Indian Affairs, Depart-
ment of the Interior, maintains a man-
ual of policies and procedures called
the Bureau of Indian Affairs Manual
(BIAM). The chapter 69 BIAM titled
“Indian Country Detention Facilities
and Programs,” contains the BIA’s
policies, procedures, and standards for
detention and holding programs in In-
dian country. The standards for the
programs within the BIAM are in hand-
book format for easy field reference
and use. Copies of the chapter 69 BIAM
and handbooks may be obtained from
the Director, Office of Law Enforce-
ment Services.

[61 FR 34374, July 2, 1996; 61 FR 65473, Dec. 13,
1996]

§10.6 How is the BIA assured that the
policies and standards are being ap-
plied uniformly and facilities are
properly accredited?

The tribes and BIA programs will use
a phased approach to meeting all non-
mandatory detention standards and
will document progress on uniform re-
porting. The BIA Office of Law En-
forcement Services will conduct peri-
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odic operational evaluations for over-
sight.

§10.7 Where do I find help or receive
technical assistance in complying
with the policies and standards?

The BIA has a trained Detention Spe-
cialist on the staff of the Office of Law
Enforcement Services, Albuquerque,
New Mexico, who is available to con-
duct evaluations and provide technical
assistance or guidance in all facets of
Indian country detention programs.

§10.8 What minimum records must be
kept and reports made at each de-
tention, community residential, or
holding facility in Indian country?

The Director, Office of Law Enforce-
ment Services, BIA, will develop all
necessary requirements for maintain-
ing records, reporting data, and
archiving information. These require-
ments will be published in 69 BIAM,
“Indian Country Detention Facilities
and Programs.”

[61 FR 34374, July 2, 1996;
1996]

61 FR 65473, Dec. 13,

§10.9 If a person is detained or incar-
cerated in an Indian country deten-
tion, community residential, or
holding facility, how would they
know what their rights, privileges,
safety, protection and expected be-
havior would be?

When an individual is incarcerated in
an Indian country detention, commu-
nity residential, or holding facility, he/
she will be given, or in some cases noti-
fied of the availability of, an Inmate
Handbook. This book of guidelines de-
scribes in detail the inmate’s rights,
privileges, protection and safety,
cleanliness and sanitation, and general
health and nutritional standards. The
Inmate Handbook describes the emer-
gency evacuation procedures, medical,
counseling, rehabilitation services, vis-
itation procedures, and other appro-
priate information. The Inmate Hand-
book is published by the Director, Of-
fice of Law Enforcement Services and
maintained by the detention facility
administrator at each facility location.

[61 FR 34374, July 2, 1996; 61 FR 65473, Dec. 13,
1996]
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§10.10 What happens if I believe my
civil rights have been violated
while incarcerated in an Indian
country detention or holding facil-
ity?

All allegations of civil rights viola-
tions must be reported immediately to
the Internal Affairs Branch of the Of-
fice of Law Enforcement Services. This
office will ensure that such allegations
are immediately reported to the Civil
Rights Division of the U.S. Department
of Justice through established proce-
dures. The BIA Internal Affairs Branch
may also investigate alleged violations
and make recommendations for addi-
tional action as necessary. Detailed in-
structions on the procedure to report
violations can be found in the Inmate
Handbook.

§10.11 How would someone detained
or incarcerated, or their represent-
ative, get the BIA policies and
standards?

At each detention, community resi-
dential, or holding facility located in a
tribal jurisdiction where federal funds
are used for operations or maintenance
programs, the BIA’s policies, stand-
ards, and procedures will be made
available upon request. The Inmate
Handbook will be made available to all
persons at the time they are incarcer-
ated or detained in a facility. There
may be times when this may be de-
layed due to the physical or mental
condition of the person at time of in-
carceration. In these cases, the Inmate
Handbook will be made available when
the person is deemed receptive and cog-
nizant by the detention officer in
charge. All policies, standards, proce-
dures, and guidelines are available at
each facility to the public or by writ-
ing to the Director, Office of Law En-
forcement Services.

[61 FR 34374, July 2, 1996; 61 FR 65473, Dec. 13,
1996]

PART 11—COURTS OF INDIAN OF-
FENSES AND LAW AND ORDER
CODE

Subpart A—Application; Jurisdiction

Sec.
11.100 Where are Courts of Indian Offenses
established?

19

Pt. 11

11.102 What is the purpose of this part?

11.104 When does this part apply?

11.106 Who is an Indian for purposes of this
part?

11.108 How are tribal ordinances affected by
this part?

11.110 How are tribal customs affected by
this part?

11.112 [Reserved]

11.114 What is the criminal jurisdiction of
the Court of Indian Offenses?

11.116 What is the civil jurisdiction of a
Court of Indian Offenses?

11.118 What are the jurisdictional limita-
tions of the Court of Indian Offenses?

Subpart B—Courts of Indian Offenses;
Personnel; Administration

11.200 What is the composition of the Court
of Indian Offenses?

11.201 How are magistrates for the Court of
Indian Offenses appointed?

11.202 How is a magistrate of the Court of
Indian Offenses removed?

11.203 How are the clerks of the Court of In-
dian Offenses appointed and what are
their duties?

11.204 Prosecutors.

11.205 Are there standards for the appear-
ance of attorneys and lay counselors?
11.206 Is the Court of Indian Offenses a

court of record?

11.207 What are the responsibilities of Bu-
reau of Indian Affairs employees?

11.208 May Individual Indian Money ac-
counts be used for payment of judg-
ments?

11.209 How does the Court of Indian Offenses
dispose of fines?

Subpart C—Criminal Procedure

—
—

CO
=3
o

Complaints.

Arrests.

Arrest warrants.

Notification of rights prior to custo-
ial interrogation.

Summons in lieu of warrant.
Search warrants.

Search without a warrant.
Disposition of seized property.
Commitments.

Arraignments.

Bail.

Subpoenas.

Witness fees.

Trial procedure.

Jury trials.

Sentencing.

Probation.

Parole.

Extradition.

—
—

=3
=
=

—
—
CO
=3
1\G]

—
—
CO
(=3
(98]

o

—
—

CO
=1
=~

—
—

CO
=3
(S}

—
—

=3
=3
o>}

—
—

o
S
=

—
—

CO
(=3
oo

—
—

—
=3
=3
Nej

—
o
=2
=)

—
—
CO
—
—

—
—
[CO
—
DO

—
—
[CO
[~
Ico

—
—
CO
—
[

—
—
[CO
—
(&3]

—
—
QO
[~
(o>}

—
=
o
=2
<

—
—
co
=
oo

Subpart D—Criminal Offenses

—
WS
=3
=

Assault.

—


http://www.federalregister.gov/citation/61/34374
http://www.federalregister.gov/citation/61/65473

Pt. 11

11.401 Recklessly endangering another per-
son.
11.402 Terroristic threats.
Unlawful restraint.
False imprisonment.
Interference with custody.
Criminal coercion.
Sexual assault.
Indecent exposure.
Reckless burning or exploding.
Criminal mischief.
Criminal trespass.
Theft.
Receiving stolen property.
Embezzlement.
Fraud.
Forgery.
Extortion.
Misbranding.
Unauthorized use of automobiles and
other vehicles.
11.420 Tampering with records.
Bad checks.
Unauthorized use of credit cards.
Defrauding secured creditors.
Neglect of children.
Persistent non-support.
Bribery.
Threats and other improper influence
official and political matters.
Retaliation for past official action.
Perjury.
False alarms.
False reports.
Impersonating a public servant.
Disobedience to lawful order of court.
Resisting arrest.
Obstructing justice.
Escape.
Bail jumping.
Flight to avoid prosecution or judi-
cial process.
11.439 Witness tampering.
11.440 Tampering with or fabricating phys-
ical evidence.
.441 Disorderly conduct.
42 Riot; failure to disperse.
43 Harassment.
Carrying concealed weapons.
Driving violations.
Cruelty to animals.
Maintaining a public nuisance.
48 Abuse of office.
.449 Violation of an approved tribal ordi-
nance.
11.450 Maximum fines and sentences of im-
prisonment.
11.451 Abuse of psychotoxic chemical sol-
vents.
11.452 Possession of a controlled substance.
1.453 Prostitution or solicitation.
11.454 Domestic violence.

Subpart E—Civil Actions

Law applicable to civil actions.
Judgments in civil actions.

—
—

WS
=
(9%}

—
—

"
=3
N

—
—

WS
j=3
[S2]

—
—

S
=3
(o)

—
—

S
S
=

—
—

[
©
oo

—
—

[
=3
o

—
—
S
—
o

—
[~
N
—
—

—
[—
S
—
[\]

—
—
N
—
IO

—
—
N
—
N

—
—
N
—
i

—
—
=
=
o

—
=
s
=
<

—
—
[N
—
ICo

—
—
=
—
Nej

—
—

=
DO
[y

—
—

S
DN
DO

—
—

T
[y (-
s s
0o |80 8
3] "N (]

—
N
DN
=

—
—

N
o
=R ]

—
[~
=

E

—
—

S
DN
Se)

—
—

S
Co
=

—
—

N
ICo
=

—
—

N
G0
DO

—
—

™~
[Co
Ico

—
—

N
Co
I~

—
—

—
NNN
CO
i

S
o
=3

[—
™~
o
o

—
—

—
—
N
GO
o

—
—

—
—
N
DO

—
—
S
Ico

—
—

i
N
N

—
—

s
s
o7

—
—

S
N
SN

—
—

=
S
3

—
—
N
ICo

—
[~
NeJ

:

11.500
11.501

20

25 CFR Ch. | (4-1-11 Edition)

—
—

=
=3
DO

Costs in civil actions.
Applicable civil procedure.
Applicable rules of evidence.

—
—

-
=3
Ico

—
—

[
=4
>

Subpart F—Domestic Relations

—
[~

(=2
=3
o

Marriages.

Marriage licenses.

Solemnization.

Invalid or prohibited marriages.

Declaration of invalidity.

Dissolution.

06 Dissolution proceedings.

.607 Temporary orders and temporary in-
junctions.

11.608 Final decree; disposition of property;
maintenance; child support; custody.
11.609 Determination of paternity and sup-

port.
11.610 Appointment of guardians.
11.611 Change of name.

—
—

j=23
=3
=

—
—

(=2]
(=3
DN

—
—

(=2
=3
ICo

—
—

j=23
=3
>

—
—
{=2]
=3
7]

—
—
{=2]
o

—
[~
(=2
3

Subpart G—Probate Proceedings

—
—

<3
=3
=}

Probate jurisdiction.

Duty to present will for probate.
Proving and admitting will.

Petition and order to probate estate.
Appointment and duties of executor
administrator.

Removal of executor or adminis-
trator.

06 Appointment and duties of appraiser.
Claims against estate.

Sale of property.

Final account.

Determination of the court.

Descent and distribution.

Closing estate.

Small estates.

—
—

<3
=1
=

—
s
[~
=
I}

—

—
<1
=3
IO

—
[—
-3
=
I~

o
1

—
—
<3
=3
7]

—
—
<1

—
—

<3
=3
3

—
—

<3
=3
oo

—
—

<3
=3
Nej

—
=
[
=
=)

—_
s
[~
=
=

—
=
[~
=
no

—
=
~
=
1)

Subpart H—Appellate Proceedings

—
—

O
=3
o

Jurisdiction of appellate division.
Procedure on appeal.

Judgment against surety.

Record on appeal.

Briefs and memoranda.

Oral argument.

Rules of court.

Subpart I—Children’s Court

Definitions.

The children’s court established.
Non-criminal proceedings.
Presenting officer.

Guardian ad litem.

Jurisdiction.

Rights of parties.

Transfer to Court of Indian Offenses.
Court records.

Law enforcement records.
Expungement.

Appeal.

Contempt of court.

—
[~

[CO
=1
=

—
—

(=]
(=3
D

—
—

(=]
=3
(V5]

—
—

j==3
=4
>

—
—

j==]
=3
7]

—
—

j=]
=3
o

—
—

O
=
o

—
—

el
=1
=

—
—

O
=3
1\5]

—
—

O
=3
Ico

—
—

©
=3
[

—
—

©
=3
(S}

—
—

O
=
o>}

—
—

o
S
=

—
—

O
=3
Ico

—
—

O
=3
Nej

—
—
e
=
o

—
—
Re
=
—

—
—
Rel
=
[\



Bureau of Indian Affairs, Interior

Subpart J—Juvenile Offender Procedure
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Subpart L—Child protection and domestic
violence procedures

11.1200 Definitions.

11.1202 How to petition for an order of pro-
tection.

11.1204 Obtaining an emergency order of
protection.

11.1206 Obtaining a regular (non-emergency)
order of protection.

11.1208 Service of the protection order.

11.1210 Duration and renewal of a regular
protection order.

11.1212 Consequences of disobedience or in-
terference.

11.1214 Relationship of this part to other
remedies.

AUTHORITY: 5 U.S.C. 301; R.S. 463, 25
2; R.S. 465, 25 U.S.C. 9; 42 Stat. 208, 25
13; 38 Stat. 586, 256 U.S.C. 200.

SOURCE: 58 FR 54411, Oct. 21, 1993, unless
otherwise noted.

U.S.C.
U.s.C.
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Subpart A—Application;
Jurisdiction

SOURCE: 73 _FR 39859, July 11, 2008, unless
otherwise noted.

§11.100 Where are Courts of Indian
Offenses established?

(a) Unless indicated otherwise in this
title, these Courts of Indian Offenses
are established and the regulations in
this part apply to the Indian country
(as defined in 18 U.S.C. 1151 and by Fed-
eral court precedent) occupied by the
following tribes:

(1) Te-Moak Band of Western Sho-
shone Indians (Nevada);

(2) Ute Mountain Ute Tribe (Colo-
rado);

(3) Tribes located in the former Okla-
homa Territory (Oklahoma) that are
listed in paragraph (b) of this section;

(4) Tribes located in the former In-
dian Territory (Oklahoma) that are
listed in paragraph (c) of this section;

(5) Winnemucca Indian Tribe; and

(6) Santa Fe Indian School Property,
including the Santa Fe Indian Health
Hospital, and the Albuquerque Indian
School Property (land held in trust for
the 19 Pueblos of New Mexico).

(b) This part applies to the following
tribes located in the former Oklahoma
Territory (Oklahoma):

(1) Apache Tribe of Oklahoma;

(2) Caddo Nation of Oklahoma;

(3) Comanche Nation (except Coman-
che Children’s Court);

(4) Delaware Nation;

(5) Fort Sill Apache Tribe of Okla-
homa;

(6) Kiowa Tribe of Oklahoma;

(7) Otoe-Missouria Tribe of OKla-
homa; and

(8) Wichita and Affiliated Tribes of
Oklahoma.

(c) This part applies to the following
tribes located in the former Indian Ter-
ritory (Oklahoma):

(1) Choctaw Nation;

(2) Seminole Nation;

(3) Eastern Shawnee Tribe;

(4) Miami Tribe;

(5) Modoc Tribe;

(6) Ottawa Tribe;

(7) Peoria Tribe;

(8) Quapaw Tribe; and

(9) Wyandotte Nation.
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§11.102

§11.102 What is the purpose of this
part?

It is the purpose of the regulations in
this part to provide adequate machin-
ery for the administration of justice
for Indian tribes in those areas of In-
dian country where tribes retain juris-
diction over Indians that is exclusive of
State jurisdiction but where tribal
courts have not been established to ex-
ercise that jurisdiction.

§11.104 When does this part apply?

(a) The regulations in this part con-
tinue to apply to each tribe listed in
§11.100 until either:

(1) BIA and the tribe enter into a
contract or compact for the tribe to
provide judicial services; or

(2) The tribe has put into effect a
law-and-order code that establishes a
court system and that meets the re-
quirements of paragraph (b) of this sec-
tion.

(b) When a tribe adopts a legal code
and establishes a judicial system, the
tribe must notify the Assistant Sec-
retary—Indian Affairs or his or her des-
ignee. The law-and-order code must be
adopted by the tribe in accordance
with its constitution and by-laws or
other governing documents.

§11.106 Who is an Indian for purposes
of this part?

For the purposes of the enforcement
of the regulations in this part, an In-
dian is defined as a person who is a
member of an Indian tribe which is rec-
ognized by the Federal Government as
eligible for services from the BIA, and
any other individual who is an ‘“In-
dian’’ for the purposes of 18 U.S.C. 1152—
1153.

§11.108 How are tribal ordinances af-
fected by this part?

The governing body of each tribe oc-
cupying the Indian country over which
a Court of Indian Offenses has jurisdic-
tion may enact ordinances which, when
approved by the Assistant Secretary—
Indian Affairs or his or her designee:

(a) Are enforceable in the Court of In-
dian Offenses having jurisdiction over
the Indian country occupied by that
tribe; and

(b) Supersede any conflicting regula-
tion in this part.
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§11.110 How are tribal customs af-
fected by this part?

BEach Court of Indian Offenses shall
apply the customs of the tribe occu-
pying the Indian country over which it
has jurisdiction to the extent that they
are consistent with the regulations of
this part.

§11.112 [Reserved]

§11.114 What is the criminal jurisdic-
tion of the Court of Indian Of-
fenses?

(a) Except as otherwise provided in
this title, each Court of Indian Offenses
has jurisdiction over any action by an
Indian (hereafter referred to as person)
that is made a criminal offense under
this part and that occurred within the
Indian country subject to the court’s
jurisdiction.

(b) No person may be prosecuted,
tried or punished for any offense unless
the complaint is filed within 5 years
after the offense is committed.

§11.116 What is the civil jurisdiction
of a Court of Indian Offenses?

(a) Except as otherwise provided in
this title, each Court of Indian Offenses
has jurisdiction over any civil action
arising within the territorial jurisdic-
tion of the court in which:

(1) The defendant is an Indian; or

(2) Other claims, provided at least
one party is an Indian.

(b) Any civil action commenced in a
Court of Indian Offenses is barred un-
less the complaint is filed within 3
years after the right of action first ac-
crues.

§11.118 What are the jurisdictional
limitations of the Court of Indian
Offenses?

(a) A Court of Indian Offenses may
exercise over a Federal or State official
only the same jurisdiction that it could
exercise if it were a tribal court. The
jurisdiction of Courts of Indian Of-
fenses does not extend to Federal or
State employees acting within the
scope of their employment.

(b) A Court of Indian Offenses may
not adjudicate an election dispute,
take jurisdiction over a suit against a
tribe, or adjudicate any internal tribal
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government dispute, unless the rel-
evant tribal governing body passes a
resolution, ordinance, or referendum
granting the court jurisdiction.

(c) In deciding who is a tribal official,
BIA will give deference to a decision of
the Court of Indian Offenses, acting as
a tribal forum by resolution or ordi-
nance of a tribal governing body under
paragraph (b) of this section.

(d) A tribe may not be sued in a
Court of Indian Offenses unless its trib-
al governing body explicitly waives its
tribal immunity by tribal resolution or
ordinance.

Subpart B—Courts of Indian Of-
fenses; Personnel; Administra-
tion

§11.200 What is the composition of the
ourt of Indian Offenses?

(a) Each court shall be composed of a
trial division and an appellate division.

(b) A chief magistrate will be ap-
pointed for each court who will, in ad-
dition to other judicial duties, be re-
sponsible for the administration of the
court and the supervision of all court
personnel.

(c) Appeals must be heard by a panel
of magistrates who were not involved
at the tribal/trial level.

(d) Decisions of the appellate division
are final and are not subject to admin-
istrative appeals within the Depart-
ment of the Interior.

[68 FR 54411, Oct. 21, 1993, as amended at 73
FR 39860, July 11, 2008]

§11.201 How are magistrates for the
Court of Indian Offenses ap-
pointed?

(a) Each magistrate shall be ap-
pointed by the Assistant Secretary—
Indian Affairs or his or her designee
subject to confirmation by a majority
vote of the tribal governing body of the
tribe occupying the Indian country
over which the court has jurisdiction,
or, in the case of multi-tribal courts,
confirmation by a majority of the trib-
al governing bodies of the tribes under
the jurisdiction of a Court of Indian Of-
fenses.

(b) Each magistrate shall hold office
for a period of four years, unless sooner
removed for cause or by reason of the
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abolition of the office, but is eligible
for reappointment.

(c) No person is eligible to serve as a
magistrate of a Court of Indian Of-
fenses who has ever been convicted of a
felony or, within one year of the date
of service or application, of a mis-
demeanor.

(d) No magistrate shall be qualified
to act as such wherein he or she has
any direct conflicting interest, real or
apparent.

(e) A tribal governing body may set
forth such other qualifications for
magistrates of the Court of Indian Of-
fenses as it deems appropriate, subject
to the approval of the Assistant Sec-
retary—Indian Affairs, or his or her
designee.

(f) A tribal governing body may also
recommend requirements for the train-
ing of magistrates of the Court of In-
dian Offenses to the Assistant Sec-
retary—Indian Affairs.

§11.202 How is a magistrate of the
Court of Indian Offenses removed?

Any magistrate of a Court of Indian
Offenses may be suspended, dismissed
or removed by the Assistant Sec-
retary—Indian Affairs, or his or her
designee, for cause, upon the written
recommendation of the tribal gov-
erning body, and, in the case of multi-
tribal courts, upon the recommenda-
tion of a majority of the tribal gov-
erning bodies of the tribes under the
jurisdiction of a Court of Indian Of-
fenses, or pursuant to his or her own
discretion.

§11.203 How are the clerks of the
ourt of Indian Offenses appointed
and what are their duties?

(a) Except as may otherwise be pro-
vided in a contract with the tribe occu-
pying the Indian country over which
the court has jurisdiction, the chief
magistrate shall appoint a clerk of
court for the Court of Indian Offenses
within his or her jurisdiction, subject
to the superintendent’s approval.

(b) The clerk shall render assistance
to the court, to local law enforcement
officers and to individual members of
the tribe in the drafting of complaints,
subpoenas, warrants, commitments,
and other documents incidental to the
functions of the court. The clerk shall
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also attend and keep a record of all
proceedings of the court and manage
all monies received by the court.

(¢c) The clerk of court shall forward
any monies received on judgments due
to the person, agency, or corporation
to which entitled, within 30 days unless
directed otherwise by a magistrate of
the Court of Indian Offenses.

§11.204 Prosecutors.

Except as may otherwise be provided
in a contract with the tribe occupying
the Indian country over which the
court has jurisdiction, the super-
intendent shall appoint a prosecutor
for each Court of Indian Offenses with-
in his or her jurisdiction.

§11.205 Are there standards for the
appearance of attorneys and lay
counselors?

(a) No defendant in a criminal pro-
ceeding shall be denied the right to
counsel.

(b) The chief magistrate shall pre-
scribe in writing standards governing
the admission and practice in the
Court of Indian Offenses of professional
attorneys and lay counselors.

§11.206 Is the Court of Indian Of-
enses a court of record?

(a) Each Court of Indian Offenses
shall keep a record of all proceedings of
the court containing the title of the
case, the names of the parties, the
complaint, all pleadings, the names
and addresses of all witnesses, the date
of any hearing or trial, the name of
any magistrate conducting such hear-
ing or trial, the findings of the court or
jury, the judgment and any other infor-
mation the court determines is impor-
tant to the case.

(b) The record in each case shall be
available for inspection by the parties
to the case.

(c) Except for cases in which a juve-
nile is a party or the subject of a pro-
ceeding, and for cases whose records
have been sealed by the court, all case
records shall be available for inspec-
tion by the public.

(d) Such court records are part of the
records of the BIA agency having juris-
diction over the Indian country where
the Court of Indian Offenses is located
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and shall be protected in accordance
with 44 U.S.C. 3102.

§11.207 What are the responsibilities
of Bureau of Indian Affairs employ-
ees?

(a) No employee of the BIA may ob-
struct, interfere with, or control the
functions of any Court of Indian Of-
fenses, or influence such functions in
any manner except as permitted by
Federal statutes or the regulations in
this part or in response to a request for
advice or information from the court.

(b) Employees of the BIA shall assist
the court, upon its request, in the prep-
aration and presentation of facts in the
case and in the proper treatment of in-
dividual offenders.

§11.208 May Individual Indian Money
accounts be used for payment of
judgments?

(a) Any Court of Indian Offenses may
make application to the super-
intendent who administers the indi-
vidual Indian money account of a de-
fendant who has failed to satisfy a
money judgment from the court to ob-
tain payment of the judgment from
funds in the defendant’s account. The
court shall certify the record of the
case to the superintendent. If the su-
perintendent so directs, the disbursing
agent shall pay over to the injured
party the amount of the judgment or
such lesser amount as may be specified
by the superintendent.

(b) A judgment of a Court of Indian
Offenses shall be considered a lawful
debt in all proceedings held by the De-
partment of the Interior or by a Court
of Indian Offenses to distribute dece-
dents’ estates.

§11.209 How does the Court of Indian
enses dispose of fines?

All money fines imposed for the com-
mission of an offense shall be in the na-
ture of an assessment for the payment
of designated court expenses. The fines
assessed shall be paid over by the clerk
of the court to the disbursing agent of
the reservation for deposit as a ‘‘spe-
cial deposit, court funds” to the dis-
bursing agent’s official credit in the
Treasury of the United States. The dis-
bursing agent shall withdraw such
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funds, in accordance with existing reg-
ulations, upon order of the clerk of the
court signed by a judge of the court for
the payment of specified expenses. The
disbursing agent and the clerk of the
court shall keep an account of all such
deposits and withdrawals available for
public inspection.

Subpart C—Criminal Procedure

§11.300 Complaints.

(a) A complaint is a written state-
ment of the essential facts charging
that a named individual(s) has com-
mitted a particular offense. All crimi-
nal prosecutions shall be initiated by a
complaint filed with the court by a law
enforcement officer and sworn to by a
person having personal knowledge of
the offense.

(b) Complaints shall contain:

(1) The signature of the complaining
witness, or witnesses, sworn before a
magistrate, a court clerk, a prosecutor,
or any law enforcement officer.

(2) A written statement by the com-
plaining witness or witnesses having
personal knowledge of the violation,
describing in ordinary language the na-
ture of the offense committed includ-
ing the time and place as nearly as
may be ascertained.

(3) The name or description of the
person alleged to have committed the
offense.

(4) A description of the offense
charged and the section of the code al-
legedly violated.

(¢c) Complaints must be submitted
without unnecessary delay by a law en-
forcement officer to the prosecutor
and, if he or she approves, to a judge to
determine whether an arrest warrant
or summons should be issued.

(d) When an accused has been ar-
rested without a warrant, a complaint
shall be filed forthwith with the court
for review as to whether probable cause
exists to hold the accused, and in no in-
stance shall a complaint be filed later
than at the time of arraignment.

§11.301 Arrests.

(a) Arrest is the taking of a person
into police custody in order that he or
she may be held to answer for a crimi-
nal offense.
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(b) No law enforcement officer shall
arrest any person for a criminal offense
except when:

(1) The officer shall have a warrant
signed by a magistrate commanding
the arrest of such person, or the officer
knows for a certainty that such a war-
rant has been issued; or

(2) The offense shall occur in the
presence of the arresting officer; or

(3) The officer shall have probable
cause to believe that the person ar-
rested has committed an offense.

§11.8302 Arrest warrants.

(a) Bach magistrate of a Court of In-
dian Offenses shall have the authority
to issue warrants to apprehend any
person the magistrate has probable
cause to believe has committed a
criminal offense in violation of the reg-
ulations under this part based on a
written complaint filed with the court
by a law enforcement officer and bear-
ing the signature of the complainant.

(b) The arrest warrant shall contain
the following information:

(1) Name or description and address,
if known, of the person to be arrested.
(2) Date of issuance of the warrant.

(3) Description of the offense charged.

(4) Signature of the issuing mag-
istrate.

(c) Such warrants may be served only
by a BIA or tribal police officer or
other officer commissioned to enforce
the regulations of this part.

§11.303 Notification of rights prior to
custodial interrogation.

Prior to custodial interrogation, the
suspect shall be advised of the fol-
lowing rights:

(a) That he or she has the right to re-
main silent.

(b) That any statements made by him
or her may be used against him or her
in court.

(c) That he or she has the right to ob-
tain counsel and, if indigent, to have
counsel appointed for him/her.

§11.304 Summons in lieu of warrant.

(a) When otherwise authorized to ar-
rest a suspect, a law enforcement offi-
cer or a magistrate may, in lieu of a
warrant, issue a summons commanding
the accused to appear before the Court
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of Indian Offenses at a stated time and
place and answer to the charge.

(b) The summons shall contain the
same information as a warrant, except
that it may be signed by a police offi-
cer.

(c) The summons shall state that if a
defendant fails to appear in response to
a summons, a warrant for his or her ar-
rest shall be issued.

(d) The summons, together with a
copy of the complaint, shall be served
upon the defendant by delivering a
copy to the defendant personally or by
leaving a copy at his or her usual resi-
dence or place of business with any per-
son 18 years of age or older who also re-
sides or works there. Service shall be
made by an authorized law enforce-
ment officer, who shall file with the
record of the case a form indicating
when the summons was served.

§11.305 Search warrants.

(a) Each magistrate of a Court of In-
dian Offenses shall have the authority
to issue a warrant for the search of
premises and for the seizure of physical
evidence of a criminal violation under
the regulations of this part located
within the Indian country over which
the court has jurisdiction.

(b) No warrant for search or seizure
may be issued unless it is based on a
written and signed statement estab-
lishing, to the satisfaction of the mag-
istrate, that probable cause exists to
believe that the search will lead to dis-
covery of evidence of a criminal viola-
tion under the regulations of this part.

(c) No warrant for search or seizure
shall be valid unless it contains the
name or description of the person, ve-
hicle, or premises to be searched, de-
scribes the evidence to be seized, and
bears the signature of the magistrate
who issued it.

(d) Warrants may be executed only
by a BIA or tribal police officer or
other official commissioned to enforce
the regulations under this part. The
executing officer shall return the war-
rant to the Court of Indian Offenses
within the time limit shown on the
face of the warrant, which in no case
shall be longer than ten (10) days from
the date of issuance. Warrants not re-
turned within such time limits shall be
void.
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§11.306 Search without a warrant.

No law enforcement officer shall con-
duct any search without a valid war-
rant except:

(a) Incident to making a lawful ar-
rest; or

(b) With the voluntary consent of the
person being searched; or

(c) When the search is of a moving
vehicle and the officer has probable
cause to believe that it contains con-
traband, stolen property, or property
otherwise unlawfully possessed.

§11.307 Disposition of seized property.

(a) The officer serving and executing
a warrant shall make an inventory of
all seized property, and a copy of such
inventory shall be left with every per-
son from whom property is seized.

(b) A hearing shall be held by the
Court of Indian Offenses to determine
the disposition of all seized property.
Upon satisfactory proof of ownership,
the property shall be delivered imme-
diately to the owner, unless such prop-
erty is contraband or is to be used as
evidence in a pending case. Property
seized as evidence shall be returned to
the owner after final judgment. Prop-
erty confiscated as contraband shall be
destroyed or otherwise lawfully dis-
posed of as ordered by the Court of In-
dian Offenses.

§11.308 Commitments.

No person may be detained, jailed or
imprisoned under the regulations of
this part for longer than 48 hours un-
less the Court of Indian Offenses issues
a commitment bearing the signature of
a magistrate. A temporary commit-
ment shall be issued for each person
held before trial. A final commitment
shall be issued for each person sen-
tenced to jail after trial.

§11.309 Arraignments.

(a) Arraignment is the bringing of an
accused before the court, informing
him or her of his or her rights and of
the charge(s) against him or her, re-
ceiving the plea, and setting conditions
of pretrial release as appropriate in ac-
cordance with this part.

(b) Arraignment shall be held in open
court without unnecessary delay after
the accused is taken into custody and
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in no instance shall arraignment be
later than the next regular session of
court.

(c) Before an accused is required to
plead to any criminal charges the mag-
istrate shall:

(1) Read the complaint to the accused
and determine that he or she under-
stands it and the section(s) of this part
that he or she is charged with vio-
lating, including the maximum author-
ized penalty; and

(2) Advise the accused that he or she
has the right to remain silent, to be
tried by a jury if the offense charged is
punishable by imprisonment, to be rep-
resented by counsel (which shall be
paid for by the government if the ac-
cused is indigent) and that the arraign-
ment will be postponed should he or
she desire to consult with counsel.

(d) The magistrate shall call upon
the defendant to plead to the charge:

(1) If the accused pleads ‘‘not guilty”’
to the charge, the magistrate shall
then inform the accused of the trial
date and set conditions for release
prior to trial.

(2) If the accused pleads ‘‘guilty’” to
the charge, the magistrate shall accept
the plea only if he or she is satisfied
that the plea is made voluntarily and
that the accused understands the con-
sequences of the plea, including the
rights waived by the plea. The mag-
istrate may then impose sentence or
defer sentencing for a reasonable time
in order to obtain any information he
or she deems necessary for the imposi-
tion of a just sentence. The accused
shall be afforded an opportunity to be
heard by the court prior to sentencing.

(3) If the accused refuses to plead, the
judge shall enter a plea of ‘‘not guilty”’
on his or her behalf.

(e) The court may, in its discretion,
allow a defendant to withdraw a plea of
guilty if it appears that the interest of
justice would be served by doing so.

§11.310 Bail.

(a) Bach person charged with a crimi-
nal offense under this part shall be en-
titled to release from custody pending
trial under whichever one or more of
the following conditions is deemed nec-
essary to reasonably assure the appear-
ance of the person at any time lawfully
required:
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(1) Release on personal recognizance
upon execution by the accused of a
written promise to appear at trial and
all other lawfully required times;

(2) Release to the custody of a des-
ignated person or organization agree-
ing to assure the accused’s appearance;

(3) Release with reasonable restric-
tions on the travel, association, or
place of residence of the accused during
the period of release;

(4) Release after deposit of a bond or
other sufficient collateral in an
amount specified by the magistrate or
a bail schedule;

(5) Release after execution of a bail
agreement by two responsible members
of the community; or

(6) Release upon any other condition
deemed reasonably necessary to assure
the appearance of the accused as re-
quired.

(b) Any law enforcement officer au-
thorized to do so by the court may
admit an arrested person to bail pend-
ing trial pursuant to a bail schedule
and conditions prepared by the court.

(c) A convicted person may be re-
leased from custody pending appeal on
such conditions as the magistrate de-
termines will reasonably assure the ap-
pearance of the accused unless the
magistrate determines that release of
the accused is likely to pose a danger
to the community, the accused, or any
other person.

(d) The Court of Indian Offenses may
revoke its release of the defendant and
order him or her committed at any
time where it determines that the con-
ditions of release will not reasonably
assure the appearance of the defendant,
or if any conditions of release have
been violated.

§11.311 Subpoenas.

(a) Upon request of any party, the
court shall issue subpoenas to compel
the testimony of witnesses, or the pro-
duction of books, records, documents
or any other physical evidence relevant
to the determination of the case and
not an undue burden on the person pos-
sessing the evidence. The clerk of the
court may act on behalf of the court
and issue subpoenas which have been
signed either by the clerk of the court
or by a magistrate of the Court of In-
dian Offenses and which are to be
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served within Indian country over
which the Court of Indian Offenses has
jurisdiction.

(b) A subpoena shall bear the signa-
ture of the chief magistrate of the
Court of Indian Offenses, and it shall
state the name of the court, the name
of the person or description of the
physical evidence to be subpoenaed,
the title of the proceeding, and the
time and place where the witness is to
appear or the evidence is to be pro-
duced.

(c) A subpoena may be served at any
place but any subpoena to be served
outside of the Indian country over
which the Court of Indian Offenses has
jurisdiction shall be issued personally
by a magistrate of the Court of Indian
Offenses.

(d) A subpoena may be served by any
law enforcement officer or other person
appointed by the court for such pur-
pose. Service of a subpoena shall be
made by delivering a copy of it to the
person named or by leaving a copy at
his or her place of residence or business
with any person 18 years of age or older
who also resides or works there.

(e) Proof of service of the subpoena
shall be filed with the clerk of the
court by noting on the back of the sub-
poena the date, time and place that it
was served and noting the name of the
person to whom it was delivered. Proof
of service shall be signed by the person
who actually served the subpoena.

(f) In the absence of a justification
satisfactory to the court, a person who
fails to obey a subpoena may be
deemed to be in contempt of court and
a bench warrant may be issued for his
or her arrest.

§11.312 Witness fees.

(a) Each fact witness answering a
subpoena is entitled to a fee of not less
than the hourly minimum wage scale
established by 29 U.S.C. 206(a)(1) and
any of its subsequent revisions, plus
actual cost of travel. Each fact witness
testifying at a hearing shall receive
pay for a full day (eight hours) plus
travel allowance.

(b) The Court of Indian Offenses may
order any party calling a witness to
testify without a subpoena to com-
pensate the witness for actual trav-
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eling and living expenses incurred in
testifying.

(¢c) If the Court of Indian Offenses
finds that a complaint was not filed in
good faith but with a frivolous or mali-
cious intent, it may order the com-
plainant to reimburse the court for ex-
penditures incurred under this section,
and such order may constitute a judg-
ment upon which execution may levy.

§11.313 Trial procedure.

(a) The time and place of court ses-
sions, and all other details of judicial
procedure shall be set out in rules of
court approved by the chief magistrate
of the Court of Indian Offenses.

(b) Courts of Indian Offenses shall be
bound by the Federal Rules of Evi-
dence, except insofar as such rules are
superseded by order of the court or by
the existence of inconsistent tribal
rules of evidence.

§11.814 Jury trials.

(a) A defendant has a right, upon de-
mand, to a jury trial in any criminal
case:

(1) That is punishable by a maximum
sentence of one year incarceration; or

(2) In which the prosecutor informs
the court before the case comes to trial
that a jail sentence will be sought.

(b) If the prosecutor informs the
court that no sentence of incarceration
will be sought, the court may not im-
pose a sentence of incarceration for the
offense.

(¢) A jury must consist of not less
than six residents of the vicinity in
which trial is held, selected from a list
of eligible jurors prepared each year by
the court.

(1) An eligible juror must:

(i) Be at least 18 years of age;

(ii) Not have been convicted of a fel-
ony; and

(iii) Be otherwise qualified according
to standards established by the Court
of Indian Offenses under its general
rulemaking authority.

(2) Any party may challenge without
cause a maximum of three members of
the jury panel chosen under this sec-
tion.

(d) The magistrate shall instruct the
jury with regard to the applicable law
and the jury shall decide all questions
of fact on the basis of the law.
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(e) The jury shall deliberate in secret
and return a verdict of guilty or not
guilty. Six out of the eight jurors must
concur to render a verdict.

(f) Bach juror who serves on a jury is
entitled to a fee not less than the hour-
ly minimum wage scale established by
29 U.S.C. 206(a)(1), and any of its subse-
quent revisions, plus mileage not to ex-
ceed the maximum rate per mile estab-
lished by the Federal Government of
jurors and witnesses. Each juror shall
receive pay for a full day (eight hours)
for any portion of a day served, plus
travel allowance.

[68 FR 54411, Oct. 21, 1993, as amended at 73
FR 39861, July 11, 2008]

§11.315 Sentencing.

(a) Any person who has been con-
victed in a Court of Indian Offenses of
a criminal offense under the regula-
tions of this part may be sentenced to
one or a combination of the following
penalties:

(1) Imprisonment for a period up to
the maximum permitted by the section
defining the offense, but in no case for
longer than one year; and

(2) A fine in an amount up to the
maximum permitted by the section de-
fining the offense, but in no case great-
er than $5,000.

(b) In addition to or in lieu of the
penalties provided in paragraph (a) of
this section, the court may require a
convicted offender who has inflicted in-
jury upon the person or property of an-
other to make restitution or com-
pensate the injured person by means of
the surrender of property, payment of
money damages, or the performance of
any other act for the benefit of the in-
jured party.

(c) If, solely because of indigence, a
conv